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TUENIPSEED   V.    SCHAEPEB. 
[78  Oeobsia,  109.] 

AoT9  Rmjuiys  to  Voluntart  Assionments  by  insolvent  debtors  ait 
remedial  statutes,  and,  as  against  the  assignor  and  those  holding  ander 
him,  should  be  construed  liberally  in  favor  of  creditors. 

Absionment  for  Creditobs.  —  Incomplete  schedule  and  no  scbedide  differ 
in  degree  only. 

Id.  —  Omission  from  Schedule  of  property  of  little  or  no  value,  or  of 
creditors  whose  claims  aggregate  but  a  small  amount,  may  not  invalidate 
assignment;  but  if  such  omissions  are  of  large  sums  from  assets  and  from 
amount  due  creditors,  the  case  is  otherwise. 

To  Invalidate  Assignment  for  benefit  of  creditors  on  account  of  omissiona 
of  creditors  from  schedule,  it  is  not  necessary  that  there  should  be  a 
guilty  intention  to  make  such  omissions. 

80HKDtTL>  must  BE  FuLL  AND  COMPLETE  to  bo  Valid,  as  uo  means  are  pro- 
vided for  perfecting  incomplete  schedules,  and  our  courts  are  not  au- 
thorized  to  amend  such  schedules. 

OiKERAL  Provision  in  Assignment  for  Benefit  of  Creditors,  that 
the  assignee  be  directed  to  take  possession  of  any  property  of  assignor 
that  may  have  l)een  omitted  from  assets  as  named  in  schedule,  is  against 
the  policy  of  the  law.  especially  where  details  are  required  to  be  set 
forth  with  particularity. 

Preferences  in  Ajsionments  for  Benefit  of  Creditors,  although  per- 
mitted,  are  not  favored.  Act  of  1885  corroborates  sections  1945  and 
1946  of  the  code,  and  article  1,  section  2,  paragraph  6,  of  the  constitution 
of  1 877  (code,  section  5023),  by  encouraging  all  creditors  of  assignor  to 
use  an;  proper  means  to  detect  and  defeat  any  fraudulent  concealment 
or  disposition  of  property  of  assignor. 

Action  by  W.  W.  Turnipseed  and  other  creditors  against 
George  Schaefer  and  his  assignees  to  set  aside  an  assignment 
for   the   benefit  of  creditors,  and   for  the  appointment  of  a 
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receiver.  George  Schaefer,  on  the  9tli  of  November,  1885, 
attempted  to  make  an  assignment  for  the  benefit  of  his  credi- 
tors, and  to  appoint  assignees.  Property  worth  sixty  thousand 
dollars  or  seventy  thousand  dollars,  enumerated  in  inventory 
of  assets,  was  taken  charge  of  by  assignees.  Ten  days  later 
it  was  discovered  that  the  assignment  was  invalid,  by  reason 
of  there  being  no  schedule  of  creditors.  A  second  assignment 
was  then  made  to  the  same  assignees,  giving  certain  prefer- 
ences to  certain  classes  of  creditors.  Incomplete  schedules  of 
assets  and  creditors  were  attached  to  the  second  assignment. 
Defendant  claimed  that  such  omissions  were  due  to  an  over- 
sight on  his  part,  and  to  the  supposed  worthless  character  of 
certain  assets,  and  that  some  of  the  property  in  fact  belonged 
to  other  parties.  Judgment  of  court  was,  that  the  first  assign- 
ment was  void,  that  the  second  assignment  transferred  prop- 
erty to  assignees,  and  that  the  assignor  used  ordinary  diligence 
in  attempting  to  make  correct  list  of  creditors  and  assets. 
Plaintiff  excepted. 

John  L.  TyCj  J.  H.  Lumpkirij  and  O.  W.  Bryan,  for  the  plain- 
tiffs in  error. 

Hall  and  Hammond^  James  R.  Oray^  and  E.  J.  Reagan^  for  the 
defendants. 

By  Court,  Hall,  J.  Owing  to  the  practical  importance 
and  widely  extended  application  of  the  principles  involved  in 
this  and  two  other  records  returned  to  the  same  term  of  this 
court  to  the  mercantile  and  commercial  affairs  of  the  com- 
munity, we  have  postponed  their  determination  that  we  might 
have  time  to  consider  them  maturely,  and  now  present  the 
result  of  our  deliberations,  without  fuither  apology  for  a  delay 
which  seemed  to  us  necessary  for  their  elucidation. 

1.  The  first  section  of  the  act  of  the  general  assembly,  ap^ 
proved  September  28,  1881,  requires  that  in  voluntary  assign- 
ments by  insolvent  debtors  for  the  benefit  of  creditors,  the 
assignor  shall,  in  all  cases,  prepare  and  attach  to  the  deed,  or 
instrument  by  which  the  assignment  is  made,  "a  full  and 
complete  inventory  and  schedule  of  all  the  assets  of  every 
kind,  held,  claimed,  or  owned  by  such  insolvent  person,  firm, 
or  corporation  at  the  time  of  the  execution  of  such  deed,  or 
other  instrument  of  assignment,  which  inventory  or  schedule 
shall  be  sworn  to  by  the  person  making  the  assignment,  and 
in  case  of  assignments  by  firms,  the  oath  may  be  made  by  any 
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member  of  such  firm,  or  in  cases  of  assignments  by  corpora- 
tions, by  the  chief  oflBcer  of  the  corporation";  and  it  is  thereby 
further  enacted  (section  2  )  that  the  affidavit  therein  previously 
provided  for  may  be  made  before  the  officer  in  whose  presence 
the  deed  of  assignment  is  executed,  and  that  the  person  or 
persons  making  such  affidavit  shall,  upon  indictment  and 
conviction  for  filing  a  false,  deceptive,  or  incomplete  schedule 
of  assets,  be  liable  to  the  pains  and  penalties  prescribed  by 
law  for  persons  convicted  of  perjury,  and  that  no  deed  or  other 
instrument  of  assignment  by  insolvent  persons,  firms,  or  cor- 
porations shall  be  valid,  unless  accompanied  by  the  sworn 
schedule  required  by  the  first  section  of  the  act:  Acts  of  1880 
and  1881,  p.  174;  Code,  Add.,  p.  x,  sec.  1953,  d,  e. 

In  addition  to  the  protection  afforded  to  creditors  against 
partial  assignments  by  insolvent  debtors,  and  to  prevent 
them  from  suppressing  or  misrepresenting  the  extent  and 
character  of  their  liabilities,  the  legislature,  by  an  act  ap- 
proved the  17th  of  October,  1885  (Acts,  p.  100),  declared,  sec- 
tion 1,  that  "in  all  cases  of  voluntary  assignments,"  made 
after  the  passage  of  the  act,  "by  failing  or  insolvent  debtors 
for  the  benefit  of  creditors,  it  shall  be  the  duty  of  the  person, 
firm,  or  corporation  making  such  assignment  to  prepare  and 
attach  to  the  deed  or  instrument  by  which  such  assignment 
is  made,  at  the  time  of  executing  the  same,  a  full  and  com- 
plete inventory  and  schedule  of  all  indebtedness  of  every  kind 
of  such  insolvent  person,  firm,  or  corporation  at  the  time  of 
the  execution  of  such  instrument  or  deed  of  assignment,  which 
inventory  or  schedule  shall  set  forth  in  detail  the  names  of, 
the  amounts  due  to,  and  the  residence  of  each  of  the  creditors 
of  such  assignor,  and  which  inventory  or  schedule  shall  be 
sworn  to  by  the  person  making  the  assignment";  and  in  case 
of  assignments  by  firms,  etc.,  shall  be  sworn  to  by  a  member 
thereof.  Section  2  declares  "that  no  deed  or  other  instrument 
of  assignment  by  insolvent  persons,  firms,  or  corporations 
shall  be  valid,  unless  accompanied  by  the  sworn  schedule 
required  by  the  first  section  of  this  act."  The  assignment  in 
question  was  made  after  this  last  act  went  into  effect,  and 
the  uncontradicted  averments  in  the  bill,  which  were  fully 
sustained  by  the  proof,  show  that  there  were  omissions  of 
assets  as  well  as  creditors  from  each  of  the  sworn  schedules 
attached  thereto;  but  to  this  it  is  replied  that  the  creditors 
omitted  were  only  such  to  an  inconsiderable  amount  as  com- 
pared with  the  entire  amount  of  assignor's  indebtedness;  that 
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it  was  doubtful,  at  best,  whether  some  of  them  were  creditors 
at  all,  and  that  the  assets  omitted  from  the  other  inventory 
were  trifling  in  value  and  amount,  and  were  omitted  from 
oversight  and  forge tfulness,  without  any  intention  whatever, 
on  the  part  of  the  assignor,  to  palm  off"  a  false,  deceptive,  o- 
incomplete  schedule,  as  was  evident  from  a  general  clause  in 
the  deed  of  assignment  authorizing  and  empowering  the  as- 
signees to  take,  hold,  and  recover,  not  only  the  property  and 
assets  embraced  in  the  schedule,  but  everything  else  belong- 
ing to  the  assignor  at  the  making  of  the  deed;  and  in  addi- 
tion thereto,  the  assignor,  upon  discovering  the  omissions, 
stood  ready  and  willing  to  supply  them  by  an  amended  sched- 
ule duly  verified,  and  actually  did  so. 

We  have  held  that  the  act  of  1881  is  a  remedial  statute, 
and  should  be  strictly  construed,  as  against  the  assignor  and 
his  assignee,  and  liberally  in  favor  of  creditors:  Crittenden 
Bros.  V.  Coleman  &  Co.,  70  Ga.  293;  Coggins  v.  Stephens  &  Co., 
73  Id.  414.  The  act  of  1885,  being  of  the  same  character  as 
the  other  act,  and  being  in  furtherance  of  the  same  policy,  is 
subject  to  the  same  rules  of  construction.  It  is  true  that,  in 
the  first  of  the  cases  above  cited,  the  schedule  was  made  sub- 
sequently to  the  execution  of  the  deed  of  assignment,  and 
instead  of  being  attached,  was  loosely  folded  away  with  it;  in 
the  other  case,  there  was  no  attempt  to  make  out  and  attach 
any  inventory  or  schedule  whatever.  In  point  of  principle, 
we  can  see  no  difierence  between  these  cases  and  one  in 
which  the  schedule  made  out  and  attached  is  neither  "full" 
nor  "  complete."  The  purpose  the  act  was  intended  to  accom- 
plish, and  the  rights  it  was  designed  to  secure  to  creditors,  by 
affording  them  facilities  to  detect  and  expose  fraud  in  such 
transactions,  as  clearly  set  forth  by  the  court  in  its  opinion  in 
the  first  of  the  above-cited  cases,  will  condemn  such  schedules 
as  those  now  under  consideration,  as  well  as  that  then  passed 
on.  The  difference  between  a  schedule  which  is  not  full  and 
complete  and  no  schedule  at  all  is  a  difference  in  degree  only, 
and  should  not  vary  the  application  of  the  rule  prescribed  by 
the  statutes. 

2.  For  the  first  time,  we  are  asked  to  lay  down  a  rule  as  to 
what  may  be  safely  omitted  from  such  schedules,  either  by 
oversight  or  inadvertence,  and  without  any  intention  to  do  so 
on  the  part  of  the  assignor,  or  purpose  to  mislead  creditors  by 
filing  a  false,  deceptive,  or  incomplete  schedule. 

From  the  very  nature  of  the  subject,  it  is  impracticable,  if 
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not  impossible,  to  lay  down  any  rule  upon  that  subject.  Gen- 
erally speaking,  the  requirements  of  the  law  and  the  condi- 
tions it  prescribes  should  be  closely  followed;  at  least  an 
honest  effort  should  be  made  to  carry  it  fully  into  effect  ac- 
cording to  its  purport  and  intent.  While  the  omission  of 
some  slight  and  unimportant  article  of  little  or  no  value  from 
the  schedule  of  effects,  or  some  one  or  more  creditors  whose 
claims  amounted  to  a  trifle,  and  which  would  be  probably 
overlooked  or  forgotten  by  the  most  careful,  deliberate,  and 
painstaking  person  in  preparing  his  schedule,  might  not  have 
the  effect  of  invalidating  the  assignment,  yet  in  a  case  where 
one  party  claimed  that  assets  amounting  to  nearly  three  thou- 
sand dollars  were  omitted,  and  the  assignor  conceded,  after 
these  omissions  had  been  brought  to  his  notice  by  the  evidence 
adduced  on  the  trial,  that  assets  to  the  amount  of  nearly  thir- 
teen hundred  dollars  had  been  omitted  from  one  schedule, 
and  sundry  creditors  whose  undisputed  demands  were  shown 
to  aggregate  more  than  one  thousand  dollars  were  omitted 
from  the  other,  and  sought  to  supply  the  omission  by  then 
amending  his  schedules  in  both  respects,  we  think  that  the 
consideration  pressed  would  hardly  avail  to  maintain  the  as- 
signment. 

In  point  of  fact,  we  know  that  these  assignments,  especially 
where  they  contain  preferences  to  certain  favored  creditors,  are 
hurriedly  made  up  and  executed,  especially  since  the  passage 
of  the  act  by  the  same  legislature  which  passed  the  assignment 
act  of  1881,  and  which  was  approved  on  the  same  day  that  act 
was  approved,  which  enables  the  holder  of  any  matured  debt 
against  trading  corporations,  or  traders,  or  firms  of  traders, 
where  he  has  made  a  demand  for  his  debt  and  payment  has 
been  refused,  to  file  his  bill  and  have  the  assets  of  his  debtor 
placed  in  the  hands  of  a  receiver  for  collection,  and  which 
prohibits  a  creditor,  after  the  appointment  of  a  receiver,  from 
acquiring  a  preference  by  judgment  or  lien  on  any  suit  or  at- 
tachment under  proceedings  commenced  after  the  filing  of  the 
bill,  and  declaring  that  all  mortgages  and  assignments  exe- 
cuted after  that  time  to  pay  or  secure  existing  debts  shall  be 
vacated,  etc.:  Acts  1880  and  1881,  pp.  124,  125;  Code,  sees. 
3149  a-3149  g.  The  haste  resorted  to  in  this  case  is  prob- 
ably deducible  from  the  fact  that  an  assignment  was  exe- 
cuted between  these  parties  only  a  short  time  before  that  in 
question  was  made,  and  which,  owing  to  their  ignorance  of  the 
act  of  1885,  contained  no  schedule  of  creditors;  and  fearing  the 


22  TuRNTPSEED  t'.  ScHAEFER.  [Georgia, 

appointment  of  a  receiver  by  some  disappointed  creditor  when 
this  was  discovered,  they  lost  no  time  in  vacating  that  and  in 
hurrying  up  the  other.  This  may  not  be  so,  but  the  attend- 
ing circumstances  might  render  this  view  not  altogether  im- 
probable. 

3.  We  cannot  agree  with  the  ingenious  view,  so  urgently 
pressed  and  plausibly  maintained  by  the  eminent  and  able 
counsel  for  the  defendants,  that  unless  these  omissions  of  as- 
sets and  creditors  were  intentional,  and  designed  for  the  pur- 
pose of  making  the  schedules  false,  deceptive,  or  incomplete, 
they  would  not  avoid  the  assignment.  It  is  true  that  such 
design,  purpose,  or  intention  is  a  prerequisite,  by  the  act  of 
1881,  to  the  indictment  of  the  person  or  persons  making  the 
aflBdavit  to  the  schedule  of  assets,  in  order  to  subject  him  or 
them,  on  conviction,  to  the  pains  and  penalties  of  perjury. 
Usually,  in  proceedings  against  a  person  for  violating  a  crim- 
inal or  public  law,  it  is  essential,  in  order  to  sustain  the 
indictment,  to  prove  both  the  act  and  guilty  intent  of  the  ac- 
cused; for  a  crime  or  misdemeanor  consists  in  a  willful  viola- 
tion of  the  public  law,  in  which  there  must  be  a  union  or 
joint  operation  of  act  and  intention,  or  criminal  negligence. 
This  is  the  rule  for  determining  the  afiiant's  liability  on  a 
criminal  prosecution.  Not  so,  however,  where  the  question  in 
issue  is  the  validity  of  the  assignment.  This  criminal  clause 
is  not  in  the  act  of  1885  which  provides  for  the  schedule  of 
creditors,  but  both  acts  declare  in  unmistakable  language 
that  unless  these  schedules  are  "full"  and  "complete"  the 
assignment  shall  not  be  valid.  No  provision  is  made  by  either 
of  them  for  perfecting  a  schedule  which  is  not  "full"  or  "com- 
plete," and  by  that  means  upholding  the  assignment. 

That  this  course  has  been  pursued  in  some  of  our  sister 
states,  notably  in  New  York,  Indiana,  and  perhaps  others, 
imder  their  peculiar  statutes,  we  are  well  aware.  In  those 
states  insufficient  assignments  may  be  completed  at  the  in- 
stance of  the  assignor,  or  the  assignee,  or  the  court  to  which 
they  are  returned,  and  in  some  of  them  on  the  application  of 
the  creditors.  This  is  a  matter  of  statutory  regulation  (and 
may  be,  perhaps,  a  good  one);  at  all  events,  these  courts  find 
express  authority  for  their  judgment  in  the  provisions  of  their 
own  state  statutes.  There  are  no  such  provisions  in  our  law, 
and  until  the  legislature  shall  so  authorize  us,  we  must  decline  to 
exercise  the  power  of  allowing  these  schedules  to  be  amended. 
This  would  be  too  great  a  stretch  of  judicial  legislation  for  any 
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court  to  venture  on;  it  would  not  be  a  legitimate  exercise  of 
power  in  construing  or  interpreting  a  legislative  act,  but  an 
addition  to  one  by  the  arbitrary  action  of  the  court. 

4.  The  general  clause  in  the  assignment  conveying  to  the 
assignee  such  property  of  the  assignor  as  was  left  out  of  the 
schedule  of  assets,  so  far  from  sustaining  the  position  of  coun- 
eel  for  which  it  was  invoked,  is  rather  adverse  to  it;  at  all 
events,  it  contravenes  the  policy  of  the  legislature  in  enacting 
the  laws  in  question,  as  was  clearly  indicated  by  this  court  in 
its  judgment  rendered  in  the  case  of  Crittenden  Brothers 
V.  Coleman  &  Co.,  supra.  The  law  looks  with  distrust  upon 
Buch  sweeping  clauses  in  deeds,  especially  where  particularity 
of  detail  is  required.  Ever  since  Twyne's  case,  it  has  been, 
if  not  a  recognized  axiom,  at  least  a  well-settled  principle,  that 
*'  fraud  lurks  in  generalities." 

5.  In  concluding  what  we  have  to  say  on  the  law  of  this 
case,  it  may  be  well  to  remind  the  profession  and  the  com- 
mercial community  that,  while  preferences  in  assignments  are 
allowed,  they  are  tolerated  rather  than  encouraged,  as  is  mani- 
fest from  the  drift  of  our  legislation  from  1881  down  to  the 
present  day.  The  principle  here  announced  is  emphasized  by 
the  acts  above  cited,  and  this  provision  of  the  act  of  1885,  to 
wit,  "  No  assignment  shall  be  set  aside,  except  upon  a  direct 
proceeding  filed  for  the  purpose,  and  no  creditor  of  the  assignor 
shall  obtain  any  priority  or  preference  of  payment  out  of  the 
assets  assigned  on  any  judgment  rendered  after  the  filing  of 
the  bill,  in  case  the  deed  of  assignment  is  set  aside  and  de- 
creed to  be  void."  The  act  goes  further,  and  carries  fully  into 
effect  the  policy  proclaimed  in  sections  1945  and  1946  of  the 
code,  as  well  as  in  article  1,  section  2,  paragraph  6,  of  the 
constitution  of  1877  (code,  section  5023),  by  throwing  wide 
the  doors  of  the  court  of  equity  to  creditors  of  every  class  and 
description,  whether  they  have  a  lien  or  not,  and  inviting  them 
to  enter  and  avail  themselves  of  its  remedial  process  and  aid, 
that  facilities  may  be  afforded  them  to  "  detect,  defeat,  and 
annul  any  efibrt  to  defraud  them  of  their  just  rights,"  and 
that  they  may  be  enabled  to  reach  the  property  "  concealed  " 
from  them  by  their  debtors. 

Each  of  the  positions  taken  in  this  case  will  be  amply  sus- 
tained by  the  authorities  cited  in  the  able  and  exhaustive 
briefs  of  counsel,  found  at  the  end  of  the  reporter's  statement. 
As  there  must  be  a  reversal  of  the  decretal  order  excepted 
to  in  this  case,  it  is  certainly  unnecessary,  and   might  be 
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improper,  to  pass  upon  the  other  questions  made,  at  least  so  far 
as  they  aflFect  the  rights  of  contesting  creditors  to  the  property 
assigned,  and  the  equities  which  may  exist  between  them- 
selves and  others.  The  deed  of  assignment  must  be  set  aside 
for  the  reasons  already  given;  and  that  the  fund  may  be  pre- 
served for  future  adjudication  and  distribution  among  those 
who  shall  appear  entitled  to  it  on  the  final  hearing  of  the  bill, 
the  injunction  must  be  ordered  and  the  receiver  appointed,  as 
prayed,  and  upon  such  other  terms  as  may  appear  equitable 
and  in  accordance  with  law. 
Judgment  reversed. 

Statutes  AuTHORiziNa  akd  Rbottlatino  Assignments  for  Benefit  of 
Creditobs  usually  direct  that  certain  acts  shall  be  subsequently  done  by  the 
assignor  or  assignee,  such  as  the  filing  of  a  schedule  or  inventory  by  the 
former,  or  of  a  bond  for  the  faithful  discharge  of  his  duties  by  the  latter. 
The  creditors,  however,  are  the  beneficiaries  under  the  assignment,  and 
there  is  a  manifest  hardship  in  permitting  the  impairing  or  destroying 
their  rights  by  any  act  or  omission  of  the  assignor  or  assignee.  Hence, 
unless  controlled  by  the  mandatory  terms  of  a  statute,  courts  have  been  in- 
clined to  hold  that  an  assignment  will  not  be  made  void  by  defects  in  inven- 
tories or  schedules,  or  even  by  the  absence  of  those  instruments,  when  the 
creditors  have  not  been  guilty  of  any  complicity  in  such  neglect:  Hartzler  v. 
Tootle,  84  Mo.  23;  Price  v.  Parher,  11  Iowa,  114;  Drain  v.  Meckel,  8  Id.  4.38; 
Nye  V.  Van  Htisan,  74  Am.  Dec.  690,  and  note;  Smiih  v.  Stoker,  8  Col.  386; 
Tej-ry  v.  Butler,  43  Barb.  398;  Emerson  v.  Senter,  118  U.  S.  3;  Siebert  v.  Mil- 
Ugan,  110  Ind,  106. 

On  the  other  hand  are  many  cases,  doubtless  controlled  by  local  statutes, 
in  which  the  filing  of  the  various  instruments  designated  in  the  statute  are 
held  to  be  mandatory.  Under  these  decisions,  a  full  and  complete  inventory 
or  schedule  of  debtor's  property,  under  oath,  is  indispensable  to  validity  of 
assignment:  Ilill,  Fontaine,  <L  Co.  v.  Alexander  Brotlvera,  10  Lea,  496;  GoQ' 
gina  v.  Stephens  <fc  Co.,  73  Ga.  414.  Failure  to  file  correct  inventory  and  list 
of  creditors  within  ten  days  renders  assignment  void  as  to  attaching  credi- 
tors: Mather  v.  McMillan,  60  Wis.  546.  Deed  of  assignment  must  show 
on  its  face  that  all  of  debtor's  property  is  included  in  assignment,  and  the 
assignee  will  not  be  allowed  to  take  any  other  property  of  the  debtor  not 
named  in  deed;  Hays  v.  Covington,  16  La.  267.  But  an  omission  of  property 
from  the  schedule,  made  by  mistake  and  unintentionally,  will  not  avoid  an 
assignment:  Batten  v.  Smith,  62  Wis.  96.  And  a  substantial  compliance 
with  the  provisions  of  the  statute  is  sufficient:  Bosenbaum  v.  MoUer,  85 
Tenn.  660. 

Property  of  Debtor  Omitted  from  Schedule,  whether  by  mistake  or 
otherwise,  which  afterwards  comes  in  possession  of  trustee,  may  be  held  by  him 
as  against  executions  subsequently  issued:  Hasseld  v.  Seyford,  105  Ind.  634. 

Reservatioif  of  Property  by  Debtor  Invalidates  Assignment:  Bar- 
nitz  V.  Bice,  74  Am.  Dec.  513;  McClurg  v,  Lecky,  23  Id.  64.  This  is  espe- 
cially true  where  grantor  exacts  release  from  creditors:  Gadsden  v.  Carson, 
70  Id.  702;  Wilson's  Account,  45  Id.  702;  or  where  grantor  continues  to  hold 
possession  and  control  of  property:  Schvfeldt  v.  Jenkins,  22  Fed.  Rep.  367. 
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Assignor  cannot,  as  against  Rights  Acquired  by  Judgment  Credi- 
tors, show  that  omission  from  inventory  and  schedule  was  made  by  mistake: 
SoutJierland  v.  Brodner,  39  Hun,  134. 

Provision  for  Payment  of  Attorney's  Fee  does  not  Invalidate  As- 
signment: Hill  V.  Agnew,  12  Fed.  Rep.  230;  Iselin  v.  Dalrympk,  27  How. 
Pr.  137;  contra:  Wolfuheimer  v.  Rivinus,  54  Am.  Rep.  7G9.  Provision  for 
payment  of  services  of  assignee  renders  assignment  void:  Jacoha  v.  Remserif 
36  N.  Y.  667.  An  assignment  is  void  as  against  creditors,  which  provides 
for  the  support  of  the  grantor:  Lawson  v.  Funk,  108  111.  502;  or  of  his 
family:  MacJde  v.  Caiitia,  15  Am.  Dec.  477,  and  note  506.  Reservation  by 
grantor  of  an  interest  for  himself  invalidates  assignment:  Lawrence  v.  Nor' 
ton,  15  Fed.  Rep.  853;  or  of  control  of  property:  McCormich  v.  Atkinson,  78 
Va.  8;  WhalUm  v.  Scott,  10  Watts,  237;  Means  v.  Montgomery,  23  Fed.  Rep. 
421 ;  Keevil  v.  Donaldson,  20  Kan.  165.  Provision  allowing  an  unreasonable 
delay  in  winding  up  estate  does  not  invalidate  assignment:  We)-t  v.  Schneider 
and  Davis,  64  Tex.  327. 

Failure  by  Assignee  to  Give  Bond,  as  required  by  statute,  does  not  in- 
validate the  transfer  and  restore  title  of  assigned  property  to  assignor:  Bretf 
nan  v.  Wilson,  71  N.  Y.  502;  Thrasher  v.  Bentley,  59  Id.  649;  Syracuse  etc 
R.  R.  Co.  V.  ColUns,  1  Abb.  N.  C.  47;  Worthy  v.  Benham,  13  Hun,  176; 
Van  Hein  v.  Elkus,  8  Id.  517;  Van  Vleet  v.  Slauson,  45  Barb.  317;  Barbour  v. 
Everson,  16  Abb.  Pr.  366;  Bosiwick  v.  BenneU,  74  N.  Y.  317;  Furman  &  Co. 
V.  Fisher,  94  Am.  Dec.  213;  neither  does  a  defective  bond  nor  a  deviation 
in  the  deed  from  requirements  of  statute:  Munson  v.  Ellis,  58  Mich.  334. 
Failure  to  comply  with  Revised  Statutes,  section  362,  as  to  statement  accom- 
panying deed  of  assignment,  does  not  invalidate  assignment.  "The  rights 
of  creditors  are  fixed  by  the  assignment,  and  without  their  knowledge  or  con- 
sent cannot  be  varied  by  any  subsequent  act  of  the  assignor  or  assignee.  If 
valid  in  its  creation,  no  subsequent  fraudulent  or  illegal  acts  of  the  parties 
can  invalidate  it:  Douglass  v.  Cissna,  17  Mo.  App.  61;  Burr  on  Assignments, 
sees.  264-351.  Neglect  by  assignee  to  file  deed,  give  bond,  and  make  inven- 
tory within  the  time  required  by  the  assignment  law,  does  not,  as  to  a  credi- 
tor with  notice,  who  seek  to  levy  an  execution,  invalidate  the  assignment: 
Winn  V.  Madden,  18  Mo.  App.  261;  Rendlemann  v.  WiUard,  15  Id.  375.  Fil- 
ipg  schedule  and  giving  bond  are  conditions  subsequent  to  vesting  of  title  of 
property  in  assignee:  Clayton  v.  Johnson,  36  Ark.  406. 

Attempt  by  Assignee  to  Convey  Property  before  filing  his  bond  is  a 
nullity:  Brennan  v.  Wilson,  71  N.  Y.  502;  Woodvxtrth  v.  Seymour,  22  Hun, 
245;  contra:  Dallam  v.  Filler,  6  Watts  &  S.  323;  Heckman  v.  Messinger,  49 
Pa.  St.  465. 

Assignment  Which  Provides  that  No  Bond  shall  be  Required  of 
Assignees,  as  prescribed  by  statute,  is  void  as  to  creditors  not  consenting 
thereto.  To  constitute  a  valid  assignment,  debtor's  estate  must  be  adminis- 
tered and  distributed  substantially  in  conformity  with  the  provisions  of  the 
statute:  Milligan  v.  O'Conor,  19  111.  App.  487.  A  provision  in  deed  that  as- 
signee shall  take  possession  of  property  before  he  has  complied  with  the  stat- 
ute as  to  giving  bond  and  filing  inventory,  invalidates  such  deed:  Rice  v. 
Trayser,  24  Fed.  Rep.  460;  Aaronson  v.  Deutsch,  24  Id.  465. 

Failure  of  Assignee  to  Give  Bond  in  Amount  Equal  to  Valub  of 
Property,  before  taking  possession  of  property,  renders  assignment  abso- 
lutely void:  Ooll  V.  Hvlbell,  61  Wis.  293,  Omission  by  assignee  to  give  bonds 
may  be  good  cause  for  appointing  a  receiver:  Porter  v.  Williams,  59  Am.  Deo. 
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525,  note.  Failure  of  affidavit  of  surety  on  bond  of  assignee  to  show  that 
such  surety  is  a  freeholder,  invalidates  the  assignment:  Aitley  v.  Otterman, 
65  Wis.  118. 

Ficnnons  Claim  Inserted  in  Deed  does  not  Bendbb  Assionhsn* 
Wholly  Invalid:  Pinneo  v.  Hart,  77  Am.  Deo.  625.  It  is  void  as  to  such 
claim:  Market  Nat.  Bank  v.  Hofhamtr,  23  Fed.  Rep.  13.  Defect  in  certifi- 
cate of  acknowledgment  does  not  invalidate  assignment,  especially  where  de- 
fect is  subsequently  corrected:  Camp  v.  BvscUm,  34  Hun,  511.  Nor  does  it, 
where  defect  is  in  form  merely  through  an  error  of  officer  taking  the  ac- 
knowledgment, and  it  can  be  shown  that  the  acknowledgment  was  in  fact 
valid:  Claflm  v.  Smith,  35  Id.  374.  Failure  to  obtain  assent  of  assignee, 
where  this  is  required,  renders  assignment  void:  Schwartz  v.  Sautter,  41  Id. 
S23;  NoytM  v.  Wemberg,  15  Abb.  N.  0.  164.  Failure  to  give  preference  to 
wages  of  employees,  as  required  by  statute,  does  not  a£fect  validity  of  assign- 
ment: Richardson  v.  Herron,  39  Hun,  537;  Burley  v.  Hartaon,  40  Id.  121; 
Bidtardton  v.  Thurber,  104  N.  Y.  606;  Johnson  v.  KeUy,  43  Hun,  379. 

ASSIONOB  HAT  CoRBEOT  DeFEOTTVE  ASSIGNMENT  BT  SECOND  ASSIGNMENT 

before  the  rights  of  creditors  have  become  fixed:  Oibaon  v.  Chedic,  90  Am. 
Dec.  508,  note.  As  to  assignor's  right  to  correct  defective  assignment,  sea 
Ingraham  v.  Wheeler,  6  Conn.  277. 

Deed  or  Assignor  Describing  Profertt  Conveted  as  All  Propertt 
or  Assignor,  and  more  particularly  describing  such  property  in  an  annexed 
schedule,  passes  only  property  named  in  such  schedule:  Bock  v.  Perkins,  28 
Fed.  Rep.  123;  Mims  v.  Armstrong,  1  Am.  Rep.  22.  The  general  assignment 
act  of  1877,  chapter  466,  does  not  relate  to  a  specific  assignment  for  the  bene- 
fit of  one  or  more  creditors  of  debtor.  Such  an  assignment,  although  in  con- 
flict with  said  act,  is  not  void:  Boyer  Wheel  Co.  v.  Fielding,  101  N.  Y.  509. 

Objections  to  Validitt  or  Assignment  can  be  Made  bt  Whom:  Bich- 
ardson  v.  Herron.  39  Hun,  540. 


Albany  and  Rensselaer  Iron  and  Steel  Com- 
pany V,  Southern  Agricultural  Works. 

176  Geobgia,  135.1 
Ck)RPORATION   MAY  MaKB  ASSIGNMENT   EOR  BENEFIT  OF  CREDITORS. 

Creditors'  Sdit.  —  Unsecured  creditors  may,  in  certain  cases,  apply  to  a 
court  of  equity  for  relief  before  their  claims  are  reduced  to  judgment, 
as  where  the  debtor  is  an  insolvent,  and  has  assigned  his  property  to 
one  who  is  conspiring  with  him  to  defraud  his  creditors,  or  where  the 
property  was  obtained  under  false  representations  of  which  the  assignee 
was  cognizant,  or  where  a  large  supply  of  goods  was  procured  with  a 
view  of  making  an  assignment,  or  wliere  property  of  assignor  is  being 
disposed  of  and  wasted,  —  in  which  cases  equity  will  interpose,  and  ap- 
point a  receiver. 

Fkaud.  —  Laying  in  Large  Supply  or  Goods  Shortly  before  Makino 
Assignment  for  the  benefit  of  creditors,  for  the  purpose  of  enabling  the 
assignee  to  carry  on  the  business  of  the  assignor,  raises  a  presumption 
of  an  intention  to  delay,  hinder,  and  defraud  unpreferred  creditors. 
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Void  Assignment.  —  Injunction  may  Le  issued  and  receiver  appointed  to 
protect  from  foreclosure  mortgages  made  in  aid  of  a  void  assignment,  at 
the  instance  of  unsecured  creditors,  who  are  not  parties  to  such  mort- 
gage. 

A.CTION  by  plaintiffs  in  error  against  the  Southern  Agricul- 
tural Works,  for  judgment  for  amounts  due  them,  for  the  set- 
ting aside  of  the  deed  of  assignment,  for  an  injunction  and 
the  appointment  of  a  receiver,  and  for  general  relief.  Judg- 
ment for  defendants. 

Abbott  and  Smith,  Candler,  Thomson,  and  Candler,  Mynatt 
and  Howell,  Harrison  and  Peeples,  and  King  and  Spalding,  for 
the  plaintiffs  in  error. 

Hoke  and  Burton  Smith,  and  Jackson  and  King,  for  the  de- 
fendants. 

By  Court,  Hall,  J.  1.  The  most  material  questions,  as 
respect  the  legal  suflBciency  of  the  assignment  in  this  record, 
are  identical  with  those  made  in  Tumipseed  v.  Schaefer,  ante,  p. 
17,  and  to  that  extent  are  controlled  by  the  decision  therein  ren- 
dered. Here,  as  there,  valuable  assets  belonging  to  this  alleged 
insolvent  corporation  were  left  out  of  the  schedule  required 
to  be  annexed  under  the  act  of  1881  to  the  deed  or  instrument 
of  assignment  at  the  time  it  was  executed,  and  here,  as  there, 
this  deed  contained  a  general  clause,  conveying  to  the  assignee 
all  property  of  the  assignor,  which  for  any  cause  was  omitted 
from  the  schedule. 

2.  Notwithstanding  there  are  many  cases  to  that  effect,  we 
cannot  agree  with  counsel  for  the  complainants,  who  argued 
the  case  with  such  learning  and  signal  ability,  that  an  insol- 
vent corporation  is  incapable  of  making  a  general  assignment 
for  the  benefit  of  creditors,  either  with  or  without  provisions 
giving  preferences  and  priority  of  payment  to  certain  named 
creditors.  The  cases  relied  on  go  upon  general  principles  of 
the  mercantile  and  commercial  law,  and  in  the  absence  of 
statutory  provisions  like  those  contained  in  the  act  of  1881, 
under  which  this  assignment  is  claimed  to  have  been  made, 
may  possibly  be  correct,  although  there  are  others  to  the  con- 
trary, and  especially  the  case  of  McCallie  and  Jones  v.  Walton, 
87  Ga.  613,  95  Am.  Dec.  869,  in  which  Harris,  J.,  broadly 
says:  '*  In  Georgia  no  statute  prevents  an  assignment  by  an 
€xi8ting  corporation."  The  above-cited  act  of  our  legislature 
in  express  terms  gives  the  right  by  name  to  such  corporations, 
«nd  provides  by  whom  and  in  what  manner  the  schedules 
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annexed  to  the  assignment  are  to  be  sworn  to.  The  briefs  of 
counsel  for  both  sides  will  furnish  the  authorities  upon  the 
point. 

3.  Another  question  made  and  argued  with  much  ability 
and  force  by  the  learned  and  indefatigable  counsel  for  the  re- 
spondents is,  that  the  complainants,  who  are  creditors  without 
any  lien,  have  no  right  to  invoke  the  remedial  aid  of  a  court 
of  equity  until  their  claims  are  reduced  to  judgment;  and 
that  such  was  generally  the  rule  at  the  time  this  conveyance 
was  executed  is  undeniably  true;  but  that  special  circum- 
stances may  exist  rendering  the  rule  inapplicable  is  equally 
true,  and  we  find  that  some  of  those  circumstances  do  exist  in 
this  case, — such,  for  instance,  as  the  insolvency  of  the  debtor, 
who,  it  is  alleged,  has  fraudulently  transferred  his  property  to 
one  who  is  in  complicity  with  him  in  the  fraud,  and  who  is  rap- 
idly disposing  of  the  property,  or  where  the  property  is  obtained 
by  fraudulent  representations  with  which  the  assignee  is  con- 
nected: Cohen  v.  Meyers,  Cohen,  &  Co.,  42  Ga.  46;  Cohen  &  Co. 
v.  Morris  &  Co.,  70  Id.  313.  And  when  to  these  circumstances 
is  added  the  further  fact  that  large  supplies  of  goods  were  ob- 
tained with  a  view  of  making  the  very  assignment  in  question, 
to  enable  the  assignee  to  carry  on  the  business  of  the  party 
making  the  assignment  for  an  indefinite  period  of  time,  and 
that  these  goods  are  embraced,  not  only  in  the  deed  of  assign- 
ment, but  likewise  in  mortgages  contemporaneously  executed 
to  certain  of  the  creditors  preferred  by  the  conveyance,  in- 
cluding the  assignee  himself,  to  aid,  as  charged,  any  defects 
existing  therein  which  might  render  it  void,  and  thus  prevent 
the  accomplishment  of  the  scheme  entered  into  by  the  parties, 
we  think  a  strong  case  is  made  for  the  interposition  of  equity 
by  an  injunction  and  the  appointment  of  a  receiver,  whether 
the  complainants  had  reduced  their  demands  to  judgment  or 
not.  The  fact  of  provision  being  made  to  carry  on  the  busi- 
ness by  the  aid  of  goods  procured  for  that  purpose,  and  which 
have  not  been  paid  for,  raises  a  presumption,  though,  perhaps, 
not  a  conclusive  one,  of  an  intention  on  the  part  of  the  parties 
to  the  transaction  to  delay,  hinder,  and  defraud  such  creditors 
as  are  not  favored  and  preferred  by  the  deed.  This  looks  like 
an  arrangement  to  coerce  them  to  a  disadvantageous  settle- 
ment, and  compel  them  to  submit  to  such  terms  as  their 
debtors  may  see  proper  to  dictate.  In  support  of  these  posi- 
tions, see  authorities  cited  in  brief  of  counsel. 

But  of  what  avail  would  it  be  to  declare  the  assignment 
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void,  as  we  have  done,  for  its  want  of  conformity  to  law,  if 
the  parties  liolding  these  mortgages  were  allowed  to  proceed 
to  foreclose  them  at  law,  although  it  might  turn  out,  upon  a 
full  hearing  of  the  case,  that  they  were  made  in  aid  of  this 
void  assignment,  and  with  a  view  to  hinder  and  delay  the 
creditors  of  the  assignor  and  mortgagors?  The  complainants 
are  not  parties  to  these  mortgages,  and  would  have  no  right 
to  intervene  to  prevent  their  foreclosure  and  enforcement  at 
law:  Code,  sec.  3965,  and  citations.  So  they  would,  in  that 
event,  be  without  any  remedy  to  redress  their  wrongs  and  en- 
force their  rights,  unless  a  court  of  equity  should  open  its 
doors  and  invite  them  to  enter.  The  issues  formed  by  the 
facts,  as  they  are  presented  at  this  preliminary  hearing,  must 
be  submitted  for  determination  by  the  court  on  the  final  trial; 
and  as  the  assignment  has  been  declared  void,  and  the  prop- 
erty in  dispute  is  to  be  preserved  until  it  can  be  finally  dis- 
posed of  by  a  full  decree,  settling  the  rights  and  priorities  of 
the  parties  as  they  existed  at  the  time  of  exhibiting  this  bill, 
an  injunction  must  issue  and  a  receiver  be  appointed  as  prayed, 
or  upon  such  other  conditions  as  may  appear  to  be  equitable 
and  proper  under  the  law. 
Judgment  reversed. 


For  note  respecting  assignment  for  benefit  of  creditors,  see  Ihtmipteed  v. 
Bchatfer,  anie,  p.  17. 


McMillan  v.  Knapp. 

[76  QsoBOiA,  171.] 

Absiokuxnt  fob  Bbnkjtt  of  Creditors  is  Invalid,  where  inventory  and 
schedole  in  an  assignment  for  the  benefit  of  creditors  is  not  full  and 
complete,  and  does  not  contain  "all  the  assets  of  every  kind  held, 
claimed,  or  owned  "  by  debtor  when  deed  of  assignment  is  executed,  and 
is  not  verified  as  required  by  statute.  Omission  from  schedule  of  assets 
by  assignor  of  a  right  of  redemption  in  certain  premises  invalidates 
assignment. 

Absionment  for  Benefit  of  Creditors. — Affidavit  which  states  that  the 
schedule  contains  "a  true,  complete,  and  perfect"  inventory  of  all  the 
property  of  which  debtor  was  possessed,  both  real  and  personal,  includ- 
ing stock  in  trade,  accouuts,  promissory  notes,  executions,  and  real 
estate,  all  of  which  is  marked  "Exhibit  A,"  and  household  and  kitchen 
furniture,"  is  defective.  Ehiumeration  in  schedule  of  property  as  of 
several  kinds  excludes  all  property  not  so  enumerated.  Oath  which 
states  that  the  property  enumerated  in  schedule  is  all  that  the  assignor 
possessed  at  time  assignment  is  made,  is  incomplete;  the  oath  must  de- 
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clare  that  the  inventory  and  schedule  is  fall  and  complete,  and  contains 
all  the  assets  of  every  kind  held,  claimed,  or  owned  by  assignor  when 
assignment  is  made. 
AssiONHBNT  FOR  Cbeditors. — Failure  to  substantially  comply  with  all  the 
requirements  of  the  statute  is  a  good  cause  for  setting  aside  such  assign- 
ment. 

S.  T.  AND  E.  J.  Knapp  had  a  fieri  facias  issued  against 
James  G.  Watts,  and  levied  on  property  claimed  by  F.  F. 
Watts.  The  property  was,  by  consent  of  the  parties,  dis- 
posed of,  and  the  funds  deposited  in  court.  These  funds  were 
also  claimed  by  W.  D.  McMillan,  who  was  a  trustee  and  pre- 
ferred creditor,  and  asserted  that  the  sale  of  the  property  to 

F.  F.  Watts  either  was  invalid,  or  passed  to  the  funds  held 
in  trust  for  creditors.  The  facts  were  as  follows:  James  G. 
Watts  assigned  his  stock  of  goods  to  F.  F.  Watts  on  April  11, 
1885,  for  the  benefit  of  creditors.  The  goods  were  subsequently 
sold  by  the  assignee,  and  purchased  in  by  himself  individually. 
The  amount  bid  for  the  goods  was  indorsed  on  notes  against 
the  estate  held  by  him  as  trustee  for  Mrs.  Caroline  M.  Watts 
and  her  children.  On  May  18,  1885,  the  goods  were  levied 
upon  by  plaintiffs  to  satisfy  a  judgment  held  by  them  against 
James  G.  Watts.  The  goods  were  claimed  by  F.  F.  Watts  in- 
dividually, and  by  McMillan,  who  succeeded  Watts  as  trustee. 
The  following  clause  was  found  in  the  deed  of  assignment: 
"And  also  all,  etc."     It  was  asserted  by  plaintiffs  that  James 

G.  Watts  owned  a  right  of  redemption  in  a  certain  lot  in  the 
city  of  Savannah  which  was  not  included  in  his  schedule  of 
assets.  Judgment  was  rendered  in  favor  of  the  execution 
creditors,  and  holding  the  assignment  void.  New  trial  was 
asked  for  by  McMillan,  trustee,  which  was  denied,  from  which 
McMillan  appealed. 

Lester  and  Ravenel^  and  Alfred  B.  Smith,  for  the  plaintiff  in 
error. 

Garrard  and  Meldrim,  J.  S.  Schley,  Richards  and  Hey' 
ward,  Lawton  and  Cunningham,  and  Charles  N.  West,  for  the 
defendants. 

By  Court,  Hall,  J.  The  assignment  in  this  case  was  ad- 
judged invalid,  because  the  schedule  of  assignor's  effects  was 
not  a  full  and  complete  inventory  and  schedule  of  "all  the 
assets  of  every  kind  held,  claimed,  or  owned  "  by  him  at  the 
execution  of  the  deed,  and  because  it  was  not  verified  as  re- 
quired by  the  act  of  28th  of  September,  1881.  The  property 
left  out  of  it  was  the  right  of  redemption  which  the  assignor 
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had  in  certain  premises  conveyed  for  the  security  of  a  debt 
he  owed,  and  which  right  of  redemption  he  surrendered  to 
the  party  holding  the  deed,  shortly  after  the  execution  of  the 
assignment. 

1.  This  omission  from  the  schedule  was  fatal  to  the  assign- 
ment, as  we  this  day  held  in  Turnipseed  v.  Schaefer,  antCy  p.  17. 

2.  The  affidavit  was  that  the  schedule  contained  "  a  true, 
complete,  and  perfect "  inventory  of  "  all  the  property  of 
which  "  the  assignor  was  "  then  possessed,  both  real  and  per- 
sonal," "  including  "  his  "  stock  in  trade,  accounts,  promissory 
notes,  executions,  and  real  estate,  all  of  which  is  in  schedule 
marked  '  Exhibit  A,'  and  household  and  kitchen  furniture." 
It  will  be  seen  at  a  glance  that  this  is  not  the  affidavit  required 
by  the  statute,  and  that  the  enumeration  of  the  several  kinds 
of  property  contained  in  the  schedule  excludes  that  which  was 
left  out  of  the  assignment.  It  goes  only  to  the  property  ac- 
tually in  his  possession  and  under  his  control  at  the  time  the 
assignment  was  made.  The  oath  required  by  the  statute  is  more 
comprehensive.  The  party  is  required  to  swear  that  the  sched- 
ule attached  is  a  full  and  complete  inventory  and  schedule  of 
all  the  assets  of  every  kind  held,  claimed,  or  owned  by  him  at 
the  execution  of  the  deed  of  assignment.  The  words  under- 
scored are  conspicuously,  and  it  may  be  suspiciously,  absent 
from  this  affidavit.  The  safer  rule  in  such  cases  is  to  follow 
the  words  of  the  act,  and  to  comply  substantially,  if  not  liter- 
ally, with  all  its  conditions  and  requirements;  otherwise  the 
deed  may  and  ought  to  be  set  aside. 

Judgment  affirmed. 


For  note  respecting  assignment  for  benefit  of  creditors,  see  Tumxpseed  v. 
Scha^er,  ante,  p.  17. 
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EviDENCK  OF  Doubtful  Character,  as  a  statement  made  by  plaintiff 
seeking  to  recover  damages  for  an  injury,  "that  if  he  did  not  get  bet- 
ter, he  would  commit  suicide,"  may  be  submitted  to  the  jury,  under 
proper  instructions  from  the  court  as  to  its  competency. 

Evidence.  —  Representations  of  Sick  Persons,  of  the  nature,  symptoms, 
and  efifects  of  the  malady  under  which  they  are  laboring,  are  admissible 
as  original  evidenco,  though  not  made  to  a  medical  attendant.  This 
rule  must  be  restricted  and  carefully  guarded  when  the  declarations  are 
no  part  of  the  res  gestce. 
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EnosNOB. — Admission  of  Declabations  o7  Sick  Pkbsons  is  Bestbiotsd 
to  "exclamations  of  present  pain  or  statements  of  present  symptoms, ** 
and  does  not  include  statements  relating  to  past  occurrences  and  forming 
no  part  of  the  res  gestce. 

Just  shottld  bb  Instructbd  to  Weigh  Lightly  Dbclabatioms  or  Sick 
Febson,  where  they  are  doubtful,  particularly  when  made  at  some  period 
subsequent  to  time  of  injury,  with  a  probable  view  of  increasing  dam< 
ages  in  some  suit  which  may  be  started. 

NiGLIOENCB.  — ChABGB  TO  JXTRY  THAT  IF  DEFENDANT  AND  ITS  EMPLOYEES 

Used  Reasonable  and  Proper  Care  in  providing  egress  for  plaintiff 
from  place  where  cars  stopped,  then  it  would  not  be  guilty  of  negli- 
gence, and  that  otherwise  it  would  be  liable,  is  correct. 

Excessive  Verdict.  —  Where  instructioiui  of  court  are  not  properly  consid- 
ered by  the  jury,  and  where,  from  the  undisputed  facts,  the  negligence 
of  the  defendant,  if  any  existed,  was  slight,  while  that  of  the  plaintiff 
seemed  greater,  a  verdict  of  ten  thousand  dollars  is  so  excessive  that  it 
shows  either  bia^  in  favor  of  the  plaintiff,  or  prejudice  to  defendant,  or 
a  misconception  of  the  instructions  of  the  court. 

Fassbnqebs  on  Baooage-waqon  or  Freight-car  Impliedly  Agree  to 
accept  the  conveniences  there  received,  both  as  to  the  way  in  which 
they  are  carried,  and  as  to  the  means  of  entering  and  leaving  such  con- 
veyances, when  they  are  such  as  are  ordinarily  used  with  respect  to 
BQch  wagons  or  cars,  when  employed  in  the  transportation  of  freight  or 
baggage. 

Railboad  Companies  need  not  Providb  for  Passengers  Entkbino  ob 
Leaving  Cabs  at  Unexpected  and  Unttsual  Places. 

Lcuvton  and  CunningJiam,  for  the  plaintiff  in  error. 

/.  R.  Satbssy,  for  the  defendant. 

By  Court,  Hall,  J.  The  plaintiff  recovered  of  the  defend- 
ant ten  thousand  dollars  damages,  resulting,  as  he  alleges, 
from  an  injury  which  was  occasioned  by  the  negligent  con- 
duct of  its  agent  in  conducting  him  from  the  freight-depot  of 
the  company  in  Savannah  to  its  passenger-depot,  whence  he 
had  access  to  the  street,  where  he  could  obtain  a  conveyance 
to  his  lodgings.  The  court  overruled  a  motion  for  a  new  trial 
made  by  the  defendant  upon  the  following  grounds:  1.  Be- 
cause the  verdict  of  the  jury  is  contrary  to  law;  2.  Because 
the  verdict  of  the  jury  is  contrary  to  the  evidence;  3.  Because 
the  verdict  of  the  jury  is  against  the  weight  of  evidence;  4. 
Because  the  verdict  is  excessive;  5.  Because  the  court  erred 
in  charging  the  jury  as  follows:  "Now,  was  the  defendant 
negligent,  or  not,  in  this  case?  If  the  defendant  was  not  negli- 
gent, if  the  defendant  used  all  reasonable  care  and  diligence 
in  taking  care  of  him,  if  all  reasonable  and  proper  care  was 
used  on  the  part  of  its  employees  to  see  that  he  got  from  the 
place  where  he  was  put  out  into  the  city,  then  the  defendant 
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would  not  be  guilty  of  negligence,  —  would  not  be  liable;  but 
if  it  did  not,  then  it  would  be  liable";  6.  Because  the  court 
erred  in  admitting  in  evidence,  over  the  objection  of  defend- 
ant, the  following  testimony  of  one  of  the  witnesses:  "Indeed, 
he  threatened  that  if  he  did  not  get  better,  he  would  take  hia 
life;  he  contemplated  suicide," — the  said  statements  refer- 
ring to  statements  made  by  the  plaintiff  to  the  witness,  and 
eaid  statements  being  no  part  of  the  res  gestae,  and  made 
months  after  the  accident  referred  to. 

To  the  overruling  of  this  motion  the  defendant  excepted, 
and  these  exceptions  make  the  questions  on  which  we  are  to 
pass. 

1.  At  most,  the  competency  of  the  evidence  excepted  to  in 
the  sixth  ground  of  the  motion  was  doubtful;  but  while  this 
may  be  so,  that  is  not  sufficient  of  itself,  as  has  been  frequently 
decided,  to  exclude  it  from  the  consideration  of  the  jury.  This 
fact  goes  rather  to  its  weight  than  its  admissibility,  and  the 
jury  should  have  been  instructed  to  consider  its  doubtful  com- 
petency as  a  circumstance  bearing  upon  its  credibility  in  esti- 
mating the  effect  to  be  given  to  it.  Had  the  plaintiff's 
declarations  been  made  in  describing  his  sufferings  to  a 
person  other  than  a  physician  with  whom  he  was  consulting 
at  the  time,  and  whose  treatment  of  his  complaint  he  was 
endeavoring  to  avail  himself  of,  there  would  perhaps  have 
been  more  doubt,  to  employ  the  apt  and  forcible  language 
used  by  counsel  for  the  defendant,  of  their  being  "the  baldest 
hearsay." 

The  general  rule,  as  laid  down  by  writers  on  evidence,  is, 
that  "  the  representations  by  a  sick  person,  of  the  nature,  symp- 
toms, and  effects  of  the  malady  under  which  he  is  laboring  at 
the  time,  are  received  as  original  evidence.  If  made  to  a  med- 
ical attendant,  they  are  of  greater  weight  as  evidence;  but 
made  to  any  other  person,  they  are  not  on  that  account  to  be 
rejected  ":  1  Greenl.  Ev.,  sec.  102.  But  this  rule,  particu- 
larly its  latter  branch,  is  to  be  very  carefully  guarded  and  re- 
stricted in  its  application,  especially  where  it  is  apparent  that 
the  declarations  constitute  no  part  of  the  res  gestae,  and  may 
have  been  made  for  the  purpose  of  promoting  some  ulterior 
scheme,  as  for  the  purpose  of  being  used  in  evidence  in  a  con- 
templated or  pending  lawsuit  brought  to  recover  damages  for 
the  injury  from  which  the  party  insists  he  is  suffering.  The 
rule  seems  by  some  of  the  cases  to  be  restricted  to  "  exclama- 
tions of  present  pain  or  statements  of  present  symptoms,"  and 

Am.  St.  Rkp.,  Vol.  II.  —8 
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"  all  statements  made  by  the  sick  person  relating  to  past  trans- 
actions, however  closely  they  may  be  connected  with  the  pres- 
ent sickness,  and,  even  (it  is  held  in  most  states)  though  stating 
the  cause  of  the  sickness  or  injury,  should  be  rejected,  unless 
the  statements  are  otherwise  admissible  as  part  of  the  re9 
gestse  ":  Cases  cited  in  note  b  to  section  102  of  Greenleaf 's  Evi- 
dence. The  authorities  on  this  point  are  somewhat  confused^ 
and  so  inharmonious  that  it  would  be  difficult,  if  not  impossi- 
ble, to  connect  them.  In  Barber  v.  Merriam,  11  Allen,  322, 
language  is  used  which  would  seem  to  imply  that  the  declara- 
tions were  admissible  as  to  past  events  when  made  to  a  phy- 
sician for  medical  advice.  It  is  said,  however,  "  this  is  an 
obiter  dictum  in  that  case,  and  the  general  current  of  authority 
is  contrary":  Id. 

In  view  of  the  fact  that  the  tendency  of  our  later  legislation 
is  to  admit  rather  than  exclude  evidence,  especially  in  cases 
where  its  competency  is  doubtful,  we  cannot  go  so  far  as  to  say 
that  this  testimony  should  have, been  rejected;  but  we  hold 
that  where  doubt  is  cast  by  the  circumstances  attending  the 
declarations,  especially  where  they  are  made  some  time  after 
the  injury  has  been  done,  and  where  it  may  be  probable  that 
they  have  been  made  with  a  view  to  enhance  the  damages  the 
declarant  seeks  to  recover  in  any  suit  to  be  instituted  or  then 
pending,  the  jury  should  be  directed  to  attach  little  if  any 
weight  at  all  to  them  as  evidence.  Since  the  party  making 
the  statements  is  a  competent  witness,  there  would  seem  less 
necessity,  for  relying  on  such  testimony,  but  considering  the 
injurious  effects  that  frequently  flow  from  it,  and  speaking 
only  for  myself,  I  sincerely  regret  that  the  old  rule,  which  ex- 
cluded interested  testimony  from  the  jury,  should  have  been 
abolished.  Any  good  that  may  have  been  effected  by  the 
change  is  more  than  counterbalanced  by  the  facilities  which 
it  has  afforded  unscrupulous  suitors  to  commit  fraud  upon  the- 
rights  and  property  of  their  opponents,  especially  if  such  oppo- 
nents are  more  conscientious  in  regarding  the  obligations  of 
their  oath  to  speak  the  truth,  the  whole  truth,  and  nothing  but 
the  truth.  I  speak  only  in  a  general  way,  and  certainly  do 
not  intend  any  particular  application  of  the  remark  to  this 
more  than  to  other  cases  that  have  arisen  or  may  hereafter 
arise;  all  that  I  mean  to  assert  is,  that  the  tendency  of  such 
rules  is  generally  hurtful  to  the  highest  interests  of  justice,. 
and  is  promotive  of  wrong.  While  the  bett*^r  p-iLcy  might  be 
to  reject  rather  than  admit  such  evidence  as  that  now  under 
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consideration,  still  the  law  is  otherwise,  and  our  duty  is  plain; 
we  must  follow  its  mandates,  whether  we  agree  with  its  policy 
or  not. 

2.  The  charge  excepted  to  in  the  fifth  ground  of  the  motion, 
as  an  abstract  proposition,  is  accurate  and  correct,  and  when 
taken  in  connection  with  the  other  instructions  given  to  the 
jury  (which  come  up  with  and  make  a  part  of  the  record), 
fairly  submits  the  rules  which  would  acquit  the  defendant  of 
liability;  viz.,  its  freedom  from  negligence  in  the  transaction, 
the  want  of  ordinary  care  upon  the  part  of  the  plaintiff,  by  the 
exercise  of  which  he  could  have  avoided  the  consequences  to 
himself,  and  the  rule  as  to  the  measure  of  damages  in  case  of 
contributory  negligence. 

3.  One  thing,  however,  is  apparent  to  us,  that  these  instruc- 
tions were  not  regarded  as  they  should  have  been  by  the  jury 
trying  this  case.  Upon  the  undisputed  facts,  the  verdict  for 
ten  thousand  dollars,  in  a  case  where  the  negligence  of  the  de- 
fendant, if  there  was  any  at  all,  seems  to  have  been  but  slight, 
and  that  of  the  plaintiff  appears  to  have  been  greater,  is  not 
only  flagrantly  extravagant,  but  so  excessive  as  to  disclose 
either  bias  in  favor  of  the  plaintiff,  or  prejudice  to  the  defend- 
ant, or  (as  our  charity  inclines  us  to  believe)  that  the  jury 
wholly  mistook  and  misapprehended  the  instructions  given  to 
them  by  the  court. 

The  plaintiff  took  passage  on  the  cab  attached  to  the  defend- 
ant's freight  train,  and  was  safely  carried  from  the  point  at 
which  he  entered  this  car  to  his  place  of  destination.  He 
makes  no  complaint  that  he  did  not  have  all  the  accommo- 
dation and  comfort  while  on  the  route  that  his  contract  enti- 
tled him  to,  or  that  the  cab  in  which  he  rode  was  not  carried 
to  its  usual  place  of  stopping  in  the  freight-yard  of  the  defend- 
ant at  Savannah.  Thus  far  it  is  conceded  the  contract  was 
faithfully  and  fully  performed;  but  he  insists  that  it  was  the 
duty  of  the  defendant  to  afford  him  the  means  of  a  safe  exit 
from  its  freight-yard  to  the  passenger-depot,  and  that  in  this 
respect  it  was  negligent.  The  law  regulating  the  rights  of  pas- 
sengers traveling  on  such  trains,  and  the  liabilities  of  railroad 
companies  for  a  failure  to  accord  them  these  rights,  is  nowhere, 
80  far  as  we  have  been  able  to  ascertain,  more  definitely  and 
clearly  laid  down  than  in  Murch  v.  Concord  R.  R.  Corporation^ 
29  N.  H.  9,  42,  61  Am.  Dec.  631,  quoted  in  Thompson's  Car- 
riers of  Passengers,  235,  in  which  the  court  says:  — 

"  The  party  who  makes  an  arrangement  to  be  carried  on  a 
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baggage-wagon  or  a  freight-car  impliedly  agrees  to  accept  and 
be  satisfied  with  such  accommodations,  as  it  regards  carriages 
and  seats,  and  places  of  entering  and  leaving  the  carriages^  as 
may  be  found  in  the  usual  course  of  the  business.  If  the  cars, 
at  the  time  of  his  agreeing  for  his  passage  and  taking  his  seat, 
are  at  a  merchandise  depot,  he  is  to  be  satisfied  with  such  means 
of  entering  the  cars  as  are  provided  for  rolling  in  the  cask  or 
box  on  which  he  is  to  be  contented  to  take  his  seat,  if  nothing 
better  ofiers.  If  the  cars  are  at  the  time  standing  upon  a  part 
of  the  track  where  there  is  no  provision  Jor  landing  or  receiving 
either  goods  or  passengers,  he  is  to  be  satisfied  with  such  means 
and  facilities  as  may  casually  be  within  his  reach.  The  com- 
pany, considered  as  owners  of  the  road  or  as  carriers,  are  not 
in  either  case  bound  to  make  landings,  or  any  provision  what'  _ 
ever  for  the  reception  or  discharge  of  passengers,  where  none 
are  expected  to  be.  The  duties  and  obligations  of  parties  are 
construed  reasonably  with  reference  to  the  nature  of  their 

business It  would  be  of-  mischievous  consequence  to 

adopt  a  rule  which  would  deprive  the  railroad  companies  of 
the  power  to  accommodate  those  whose  occasions  compel  them 
to  use  these  undesirable  modes  of  conveyance."  (The  Italics 
are  ours.) 

When  the  cab  had  been  stopped  at  its  usual  place  in  the 
yard,  and  before  the  defendant  had  been  landed,  it  was  dis- 
covered that  the  conductor  had  gone  ofif  and  left  the  train, 
carrying  with  him  his  lantern,  and  that  he  had  neglected  to 
provide  a  light  for  the  plaintiff  to  get  from  the  cars,  or  from 
the  yard,  to  the  depot;  and  this  is  the  sole  negligence  attribu- 
table to  the  defendant,  and  from  which  it  is  alleged  the  injury 
which  is  the  subject  of  this  suit  resulted.  To  this  it  is  re- 
plied that  he  alighted  safely  to  the  yard,  and  was  provided 
with  a  train-hand  in  place  of  the  conductor,  who  took  charge 
of  and  carried  his  luggage,  and  who  undertook  to  act  as  his 
guide,  and  see  him  safely  to  the  depot;  that  he  was  directed 
to  follow  this  guide,  who  was  familiar  with  the  locality;  that 
instead  of  doing  this,  and  without  complaining  of  any  obstacles 
to  his  locomotion,  or  asking  the  assistance  or  direction  of  the 
guide,  who  was  a  short  distance  ahead  of  him,  and  could  have 
been  easily  consulted,  he  undertook  to  seek  for  himself  an 
easier  and  less  obstructed  way  than  that  on  which  he  was 
walking;  that  the  night  was  very  dark;  that  he  wandered  off 
from  the  track  on  which  he  was  walking  some  distance,  and 
in  so  doing,  he  encountered  a  wall  erected  on  the  outer  edge  of 
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the  yard  over  an  arch  through  which  the  public  road  or  street 
from  one  part  of  the  locality  to  another  passed;  that  this  wall 
was  elevated  some  two  feet  above  the  track,  was  broad  and 
smooth  on  the  top,  and  from  it  he  fell,  a  distance  of  ten  feet, 
to  the  road  below.  That  he  was  greatly  shocked  by  the  fall, 
and  deprived  of  the  power  of  locomotion,  is  not  denied;  but 
there  is  no  evidence  that  he  was  otherwise  injured;  no  bones 
were  broken,  no  joints  were  dislocated,  no  bruises  were  visible, 
— there  was  not  even  an  abrasion  of  the  skin.  He  contends, 
however,  that  his  nervous  system  was  so  affected  by  this  fall 
as  to  occasion  him  intense  suffering;  that  in  consequence  of 
it  one  of  his  testicles  perished  away;'  that  it  grew  smaller  all 
the  time,  and  he  considered  it  entirely  lost;  that  in  connection 
with  it  he  suffered  from  involuntary  seminal  discharges, 
which  were  a  constant  drain  upon  his  vital  energies,  occasion- 
ing great  debility,  and  rendering  it  impossible  for  him  to  pur- 
sue his  accustomed  vocation  with  his  usual  eflBciency;  that 
these  injuries,  which  resulted  from  this  fall,  were  permanent 
in  their  character,  and  were  incurable.  In  reply  to  this,  tho 
defendant  contends  that  it  showed  that  these  effects  to  his 
nervous  system  were  not  solely  attributable  to  his  fall;  that 
he  had  previously  contracted  the  venereal  disease  in  the  form 
of  gonorrhoea;  that  his  other  testicle  had  been  swollen  and 
enlarged  from  this  disease,  and  that  it  may  have  occasioned 
the  derangement  to  his  nervous  system  which  he  attributed 
to  the  fall;  that  it  at  least  contributed  to  the  damage  with 
which  he  sought  to  make  it  chargeable.  He  asserted  that  at 
the  time  of  this  injury  he  was  cured  of  this  disease;  but  on 
the  other  hand,  it  was  shown  from  his  own  confessions  that 
he  had  made  use  of  an  instrument  called  Allen's  "  bougie," 
for  the  purpose  of  removing  from  his  urethra  the  obstructions 
which  it  had  caused;  that  instead  of  remedying  this  diffi- 
culty, the  use  of  the  instrument  had  aggravated  it,  and  ha 
avowed  his  purpose  of  bringing  suit  against  its  proprietors  for 
the  injury  it  had  occasioned;  that  soon  after  he  fell  from  tho 
wall  he  abandoned  this  purpose,  and  avowed  his  determina- 
tion to  prosecute  this  action  against  the  Central  Railroad 
Company.  A  careful  examination  of  this  record  leads  to  the 
conclusion  that  the  foregoing  is  an  accurate  statement  of  the 
material  facts  deducible  from  the  evidence  had  on  the  trial. 

While,  as  a  general  rule,  we  will  not  interfere  with  the  dis- 
cretion of  the  lower  court  in  granting  or  refusing  a  new  trial 
on  the  ground  that  the  damages  found  are  either  inadequate 
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or  excessive,  any  more  readily  than  upon  other  grounds  where 
the  testimony  is  conflicting  upon  the  questions  involved,  yet 
where  it  is  apparent  that  the  finding  is  so  excessive  as  to 
lead  us  "  to  suspect  bias  or  prejudice  from  such  excess  "  (Code, 
Bee.  8067),  or  to  "justify  the  inference"  on  our  part  that  the 
verdict  was  the  result  "of  gross  mistake  or  undue  bias  "  (Id., 
eec.  2947;  Savannah,  Florida,  and  Western  R'y  v.  Harper  and 
Wife,  70  Ga.  122  et  seq.),  we  will  not  hesitate  to  interpose  and 
control  the  discretion  where  it  has  been  improperly  exercised, 
as  we  think  it  was  in  this  case,  in  denying  the  defendant  an- 
other hearing. 

On  one  point  in  this  case  there  was  no  conflict  of  evidence, 
or  at  least  none  such  as  was  apparent,  and  that  was  on  the 
question  of  contributory  negligence.  The  most  that  can  be 
said  in  favor  of  this  plaintiff  is,  that  the  negligence  complained 
of  is  attributable  to  both  parties.  There  was  certainly  much 
more  on  his  part  than  there  was  on  the  part  of  the  defendant, 
and  if  entitled  to  recover  damages  at  all,  his  recovery  should 
have  been  diminished,  not  only  in  proportion  to  the  amount 
of  default  attributable  to  him  in  going  from  the  freight-yard 
.to  the  depot,  but  also  to  the  extent  to  which  his  injuries  may 
have  been  occasioned  by  the  previous  disease  contracted  by 
his  lascivious  intercourse  with  abandoned  women,  and  his  own 
unskillful  treatment  of  that  disease.  Had  this  verdict  been 
rendered  in  view  of  these  considerations,  its  amount  must, 
upon  any  fair  computation  and  apportionment,  have  been 
greatly  less  than  that  returned:  Code,  sec.  3034,  and  citations, 
^ee  particularly  Georgia  E.  R.  v.  Neely,  56  Ga.  540,  543,  544, 
where  this  subject  of  contributory  negligence,  with  the  rule  for 
apportioning  damages  in  such  cases,  is  ably  treated  by  Bleck- 
ley, J.,  and  from  which  it  follows  that  this  court  should  feel 
authorized  to  control  the  discretion  of  the  inferior  court. 

To  guard  against  misapprehension,  we  desire  to  be  under- 
stood as  expressing  no  opinion  whatever  upon  the  other  ques- 
tions arising  in  this  case.  We  do  not  undertake  to  determine 
whether  or  not  the  defendant  was  in  the  exercise  of  all  ordi- 
nary and  reasonable  care  and  diligence,  or  whether  the  plain- 
tiff, in  any  measure,  either  expressly  or  impliedly,  by  hia 
conduct,  consented  to  the  injury  done,  or  whether  it  was 
caused  solely  by  his  own  negligence,  or  whether,  by  the  exer- 
cise of  ordinary  care,  he  could  have  avoided  the  consequences 
to  himself,  although  they  might  have  been  caused  by  the 
defendant's  negligence,  or  whether  it  was  caused  by  disease 


March,  1886.]    Central  Railroad  v.  Smith.  89 

contracted  by  his  own  reprehensible  indulgence  and  illicit  in- 
tercourse with  lewd  women,  or  by  his  fall  from  the  wall  on  the 
«dge  of  defendant's  freight-yard,  or  to  what  extent  each  of 
these  causes  contributed  to  his  injury.  These  are  all  questions 
for  the  jury,  and  with  proper  instructions  from  the  court 
should  be  passed  on  by  them,  without  bias  to  one  party  or 
prejudice  against  the  other.  As  the  case  is  to  be  tried  again, 
it  would  be  improper  to  influence  the  finding,  or  its  extent  for 
or  against  either  of  the  parties,  by  any  such  expression  of  opin- 
ion on  our  part. 
Judgment  reversed. 


Statements  by  Injured  Party  as  to  his  Complaints  and  Effect  of 
&IS  Injuries,  made  to  physician  for  medical  treatment,  are  admissible: 
Fay  V.  Harlan,  35  Am.  Rep.  372;  or  if  made  at  time  of  physical  examination 
requested  by  opposite  party:  Quaife  v.  Chicago  &  N.  W.  R.  R.  Co.,  33  Id. 
€21;  or  made  to  any  person:  Columbus  etc.  R.  R.  v.  Newell,  54  Id.  312; 
Atchison  etc.  R.  R.  v.  Johns,  59  Id.  609;  Matteson  v.  N.  Y.  Central  R.  R.  Co., 
D2  Am.  Dec.  67;  Werelyv.  Persons,  84  Id.  346.  Such  statements  are  admis- 
sible, though  made  after  action  brought:  Brown  v.  i\r.  V.  Central  R.  R.  Co., 
S8  Id.  353;  so  are  declarations  as  to  cause  of  iujury  made  to  physician: 
m.  Central  R.  R.  Co.  v.  Sutton,  92  Id.  81;  also  declarations  of  a  child  half  an 
tour  after  accident,  from  which  it  subsequently  died,  as  to  cause  of  accident, 
and  as  to  employee's  conduct:  Augusta  Factory  v.  Barnes,  53  Am.  Rep.  838; 
■or  made  by  child  to  his  mother  immediately  after  injury  sustained;  but  they 
are  not  admissible  if  made  the  next  day:  City  o/  Galveston  v.  Barbour,  50  Id. 
519;  nor  are  declarations  made  several  days  after  injury  occurred  admissible: 
Roche  V.  Brooklyn  etc.  R.  R.  Co.,  59  Id.  506;  nor  if  made  to  a  physician  after 
injured  party  has  been  removed  and  physician  called:  Merkle  v.  Toumship  of 
Bennington,  55  Id.  666;  nor  are  statements  as  to  circumstances  of  occurrence 
oi  accident  made  by  one  fatally  injured  half  an  hour  after  injuries  occurred: 
Waldele  v.  N.  T.  Central  etc.  R,  R.  Co.,  47  Id.  41.  Declaration  by  plaintilF 
•who  has  been  ejected  from  railroad  train,  as  to  manner  of  such  ejection, 
made  to  a  third  person  immediately  after  act  occurred,  when  agent  of  com- 
pany was  not  present,  is  not  admissible:  Sullivan  v.  Or.  R'y  <fe  N.  Co.,  53 
Id.  364. 

Evidence.  —  Contemporaneous  expressions  and  exclamations,  when  part 
x)f  res  gestae:  Note  to  Felder  v.  State,  59  Am.  Rep.  783;  Frink  v.  Coe,  61 
Am.  Dec.  141,  and  note;  note  to  Quaife  v.  Chicago  dk  N.  W.  R.  R.  Co.,  33 
Am.  Rep.  828. 

Rights  of  Passengers  on  Freight  Trains:  Arnold  v.  Illinois  Central 
J?.  R.  Co.,  25  Am.  Rep.  383;  Lucas  v.  Milwaukee  etc.  R.  R.  Co.,  14  Id.  735; 
Dunn  V.  Orand  Ti-unk  R'y  Co.,  4  Id.  267.  Railroad  company  undertaking 
to  carry  passengers  in  caboose  of  freight  train  is  held  to  same  liability  as  a 
common  carrier  of  passengers  on  a  regular  passenger  train:  See  note  to  Oalena 
-etc.  R.  R.  Co.  V.  Fay,  63  Am.  Dec.  333.  Same  liability  is  required  of  company 
carrying  passengers  on  construction  train:  Oliio  d-  M.  R.  R.  Co.  v.  Aluhling, 
81  Id.  336.  Company  is  answerable  for  injury  to  passenger  riding  in 
caboose,  against  rules  of  company,  where  such  passenger  is  presumed  to  havo 
ipaid  his  fare,  and-  injury  was  caused  by  negligence  of  company:   Creed  t. 
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Perm.  It.  R.  Co.,  27  Am.  Rep.  693.  Carrier  stopping  at  freight  depot  instead 
of  passenger  depot  is  bound  to  provide  a  safe  egress  for  passengers,  and  is 
liable  for  not  so  doing,  if  passenger  is  injured  after  alighting  from  the  cars, 
on  account  of  there  not  being  proper  platforms  and  lights:  Stewart  v.  Inter- 
national etc.  R.  R.  Co.,  37  Id.  753.  Carrier  is  liable  for  injuries  sustained  by 
a  passenger  in  leaping  from  a  freight-car  from  which  there  was  no  means  of 
descent  at  termination  of  journey:  Evansville  etc.  R.  R.  Co.  v.  Duncan,  92 
Am.  Dec.  322.  Carrier  of  passengers  by  water  permitting  a  passenger  to  go 
ashore  before  he  reaches  the  end  of  his  journey  is  liable  for  injuries  sus- 
tained by  such  passenger,  resulting  from  ncglegence  of  company  to  provide 
proper  lights:  Dice  v.  Willamette  ete.  Co.,  34  Am.  Rep.  575.  Passenger 
riding  on  freight  train,  against  rules  of  company,  cannot  recover  for  injuries 
sustained:  Houston  etc.  R.  R.  Co.  v.  Moore,  30  Id.  98.  Passenger  takes  on 
himself  risk  of  mode  of  travel  he  adopts:  Galena  etc.  R.  R.  Co.  v.  Fay,  63 
Am.  Dec.  323.  Passenger  riding  on  baggage-car,  as  to  liability  of  company 
for  injuries  sustained  thereby:  ^ee  Kentucky  Cent.  R.  R.  Co.  v.  Tliomas's  Adini; 
42  Am.  Rep.  206;  Houston  Ji  T.  C.  R.  R.  Co.  v.  Clemmons,  40  Id.  799;  Pe7in. 
R.  R.  Co.  V.  Langdon,  37  Id.  651;  Jacobus  v.  St.  Paul  etc.  R.  R.  Co.,  18  Id. 
3G0;  Ingalls  v.  Bills,  43  Am.  Dec.  366. 

Excessive  Damages,  Verdict  for  may  be  Set  Aside:  Pullman  Palace 
Car  Co.  V.  Reed,  20  Am.  Rep.  232;  Nastiville  Je  C,  R.  R.  Co.  v.  Stames, 
24  Id.  296;  Ross  <5i  Co.  v.  Innes,  85  Am.  Dec.  381;  see  collection  of  cases 
in  St.  Martin  v.  Desnoyer,  61  Id.  494,  and  note;  Schkncker  v.  Resley,  38  Id. 
100,  and  note.  Excessive  damages  in  an  action  of  slander  will  not  warrant 
a  new  trial,  unless  so  flagrantly  outrageous  and  extravagant  as  manifestly  to 
show  that  the  jury  acted  corruptly  or  under  the  influence  of  passion,  par- 
tiality, or  prejudice:  Douglass  v.  Tousey,  20  Id.  616,  and  note.  WTiere 
amount  of  damages  is  not  capable  of  definite  computation,  but  depends  oa 
general  estimate  which  is  peculiarly  within  knowledge  of  jury,  verdict  will 
not  be  set  aside  as  excessive:  Doyle  v.  Dixon,  93  Id.  80.  One  thousand  dol- 
lars not  excessive  for  assault  by  conductor  of  railroad  company:  Crooker  v. 
Clucago  &  N.  W.  R.  R.  Co.,\l  Am.  Rep.  504. 


Stewart  v.  Swift  Speoifio  Company. 

[76  Gboegia,  280.J 
Publication  is  Defamatory  and  Libelocts  which  has  a  tendency  to  sub- 
ject a  person  to  contempt  or  ridicule.  Making  public  a  statement  aa 
being  voluntarily  given  to  a  reporter  by  plaintiff,  wherein  the  latter  is 
said  to  have  represented  that  her  mother  had  been  bitten  by  a  cat,  and 
would  pur  and  mew,  and  get  down  on  the  floor  to  catch  rats,  like  a  cat, 
and  would  hate  the  sight  of  water,  and  that  her  mother  had  been  cured 
by  a  certain  medicine  sold  by  the  defendant,  called  "S.  S.  S.,"  is  a  de- 
famatory and  libelous  publication  of  such  person,  and  may  snpport  an 
action  by  plaintiff  for  such  libel. 

Action  for  libel  by  Louise  Stewart  against  the  Swift  Spe- 
cific Company  and  J.  W.  Rankin,  for  the  alleged  false  and 
malicious  publication  of  an  article  of  and  concerning  plain- 
tiff's mother,  in  the  Atlanta  Constitution  and  the  Atlanta 
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Journal,  for  the  purpose  of  advertising  a  medicine  called 
"  S.  S.  S.,"  which  article  was  a  means  of  bringing  plaintiff 
into  contempt.  The  substance  of  the  publication,  as  alleged 
in  the  complaint,  is  stated  in  the  opinion.  Case  dismissed  on 
demurrer. 

Hoplcins  and  Glenn,  and  Reuben  Arnold^  for  the  plaintiff  in 
error. 

Reedf  Reinhardt,  and  O'Neill,  and  Haygood  and  Martin,  for 
the  defendants. 

By  Court,  Jackson,  C.  J.  This  action  was  dismissed  on 
demurrer.  The  question,  therefore,  is,  Are  the  words  pub- 
lished of  and  concerning  the  plaintiff  libelous?  The  publica- 
tion is  made  in  the  newspapers,  and  consists  substantially  of 
statements  reported  by  the  reporter  of  the  newspaper  as  hav- 
ing been  made  to  him  by  the  plaintiff  concerning  her  mother  j 
the  singular  conduct  of  that  mother  while  under  the  influence 
of  a  cat-bite;  the  wonderful  cure  of  this  disease  by  a  certain 
medicine  called  "  S.  S.  S.,"  sold  by  defendants,  who  caused 
and  procured  the  publication  of  the  reporter  in  the  Atlanta 
Constitution.  The  singular  conduct  of  the  mother  is  repre- 
sented as  consisting  of  acts  like  a  cat,  of  purring  and  mewing 
like  a  cat,  of  assuming  the  attitude  of  a  cat  in  the  effort  to 
catch  rats,  and  of  similar  cat-like  acts  on  the  part  of  the 
mother.  Her  disease  is  described  as  similar  to  hydrophobia. 
She  dreaded  the  approach  of  water,  suffered  extreme  pain,  and 
was  much  swollen  in  body  and  members.  The  question  made 
is,  whether  such  a  publication,  altogether  false,  given  to  the 
reporter  by  the  daughter  voluntarily,  concerning  her  own 
mother,  makes  a  libel  upon  the  daughter. 

By  our  code,  "  a  libel  is  a  false  and  malicious  defamation 
of  another,  expressed  in  print,  or  writing,  or  pictures,  or  signs, 
tending  to  injure  the  reputation  of  an  individual,  and  expos- 
ing him  to  public  hatred,  contempt,  or  ridicule." 

In  Odgers  on  Libel  and  Slander,  page  20,  it  is  thus  defined: 
"Any  words  will  be  presumed  defamatory  which  expose  the 
plaintiff  to  hatred,  contempt,  ridicule,  or  obloquy,  which  tend 
to  injure  him  in  his  profession  or  trade,  or  cause  him  to  be 
shunned  or  avoided  by  his  neighbors." 

By  Lord  Holt,  in  the  case  of  Cropp  v.  Tilney,  3  Salk.  225,  it 
is  said:  "  Scandalous  matter  is  not  necessary  to  make  a  libel; 
it  is  enough  if  the  defendant  induces  an  ill  opinion  to  be  had 
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of  the  plaintiff,  or  to  make  him  contemptible  and  ridiculous; 
as,  for  instance,  an  action  was  brought  by  the  husband  for 
riding  Skiramington,  and  adjudged  that  it  lay,  because  it 
made  him  ridiculous  and  exposed  him."  See  also  Villera  v. 
Monsley,  2  Wils.  403,  to  the  same  effect. 

And  Baron  Parke,  in  O'Brien  v.  Clement,  15  Mees.  &  W. 
435,  said:  "Everything  printed  or  written  which  reflects  on 
the  character  of  another,  and  is  published  without  lawful  jus- 
tification or  excuse,  is  a  libel,  whatever  the  intention  may 
have  been." 

So  in  his  Commentaries,  book  3,  page  125,  Blackstone  says: 
"A  second  way  of  affecting  a  man's  reputation  is  by  printed 
or  written  libels,  pictures,  signs,  and  the  like,  which  set  him 
in  an  odious  or  ridiculous  light,  and  thereby  diminishes  his 
reputation." 

And  in  our  own  reports,  in  Giles  v.  State,  6  Ga.  283,  Chief 
Justice  Lumpkin  said:  "At  common  law,  any  publication  is  a 
libel  the  tendency  of  which  is  to  degrade  and  injure  another 
person,  or  to  bring  him  into  contempt,  hatred,  or  ridicule,  or 
which  accuses  him  of  a  crime  punishable  by  law,  or  of  an  act 
odious  and  disgraceful  in  society;  and  by  the  penal  code  of 
this  state,  a  libel  is  defined  to  be  a  malicious  defamation,  ex- 
pressed either  by  printing,  or  writing,  or  signs,  pictures,  and 
the  like,  tending  to  blacken  the  memory  of  one  who  is  dead, 
or  the  honesty,  virtue,  integrity,  or  reputation  of  one  who  is 
alive,  and  thereby  expose  him  or  her  to  public  hatred,  con- 
tempt, or  ridicule." 

Therefore,  the  authorities  are  numerous,  it  appears,  to  the 
effect  that  any  publication  which  tends  to  expose  a  person  to 
contempt  or  ridicule  is  defamatory  and  libelous;  and  the 
question  before  us  resolves  itself  into  this,  Do  these  words, 
published  concerning  this  plaintiff,  as  being  furnished  by  her 
for  a  public  newspaper  of  very  wide  circulation,  to  the  reporter 
of  that  newspaper,  have  a  tendency  to  bring  her  into  public 
contempt  or  ridicule,  they  being  voluntarily  given  to  the  re- 
porter by  her  for  publication  concerning  her  mother? 

That  they  tend  to  bring  the  mother  into  public  ridicule  and 
laughter  and  fun  is  very  clear.  It  is  rather  difficult  to  read  it 
without  a  sort  of  pity,  which  explodes  in  laughter,  when  the 
old  woman  is  mewing  like  a  cat,  and  fixing  to  spring  upon  rats 
and  mice.  To  publish  a  thing  of  the  sort  about  a  woman  cer- 
tainly tends  to  make  her  the  subject  of  ridicule, — a  sort  of 
butt  for  laughter  and  fun,  which  even  her  pitiable  condition, 
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her  excruciating  pains,  and  swollen  limbs  and  body  can  hardly 
repress.  If  such  be  the  effect  of  such  a  publication  about  the 
mother  upon  her,  what  is  the  effect  upon  the  daughter's  char- 
acter, who  hastens  to  apologize  for  her  mother's  age  and  slow- 
ness of  speech,  and  glibly  tells  the  reporter,  for  publication  in 
the  Constitution,  such  a  tirade  about  the  antics  of  her  own 
mother?  A  feeling  of  contempt  for  one  so  eager  to  spread 
before  the  world  such  ridiculous  conduct  of  her  own  mother 
rises  spontaneously  to  the  human  breast,  and  leads  to  the 
belief  that  she  cannot  be  a  very  grateful  and  dutiful  daughter, 
or  tends  to  the  conjecture  that  money  must  have  drawn  the 
narrative  from  her,  either  because  of  extreme  poverty  or  avari- 
cious hunger.  If,  then,  a  libel  be  that  publication  which  tends 
to  load  with  public  contempt  the  person  who  is  falsely  charged 
with  furnishing  the  matter  voluntarily  for  print,  and  which 
tends  to  lower  her  reputation  as  a  sensible,  modest,  and  dutiful 
daughter,  because  she  furnished  for  publication  such  foolish 
and  ridiculous  conduct  of  her  mother,  then  this  publication  is 
defamatory  and  libelous  of  this  plaintiff,  and  she  has  the  right 
to  go  before  a  jury  upon  the  complaint  she  makes  of  its  false- 
hood. 
Judgment  reversed. 

Publication  Which  Tends  to  Brinq  One  into  Public  Hatekd,  Con- 
tempt, OR  Ridicule  is  Libelous:  Larmng  v.  Carpenter,  76  Am.  Dec.  281, 
and  note;  Miller  v.  Butler,  52  Id.  768;  or  to  bring  one  into  shame  and  dis- 
grace, or  to  hold  such  person  up  as  an  object  of  scorn  or  ridicule:  Adams  v. 
Lawson,  94  Id.  455;  Bice  v.  Simmons,  31  Id.  766;  or  likening  a  person  to  cer- 
tain animals,  such  as  imputing  to  him  their  qualities,  or  calling  a  man 
"swine,"  in  writing:  Salverson  v.  Peterson,  54  Am.  Rep.  607.  For  collection 
of  terms  that  have  been  held  libelous,  see  case  last  cited. 

Story  Told  in  Company  by  Plaintiff  against  Himself  was  published 
by  the  defendant  to  amuse  his  readers,  defendant  assuming  that  plaintiff 
would  not  object.  This  was  held  libelous:  Cook  v.  Ward,  6  Bing.  409.  Pub- 
lication in  jest  as  the  result  of  banter  between  a  reporter  and  another,  sub- 
jecting the  latter  to  ridicule,  was  submitted  to  a  jury  to  determine  whether 
it  constituted  libel:  Sullings  v.  Shakespeare,  46  Mich.  408;  see  note  to  Aldrich 
V.  Press  Printing  Co.,  86  Am.  Dec.  92. 

Publication,  for  Sensational  Purposes,  of  False  and  Injurious  Arti- 
BLES,  Libelous:  McLean  v.  Scripps,  cited  in  note  to  Aldrich  v.  Press  Print- 
ing Co.,  86  Am.  Dec.  92. 

Libel,  Construction  of,  is  for  Jury:  BeaHey  t.  Beidt  in  note  to  Fagan 
w.  ConnoUy,  69  Am.  Dec  460. 
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SwiNT   V.    CaRR. 

r76  GsoaoiA,  822.] 

UsiTBT  Law  cannot  Affect  Pre-existinq  Indebtedkess. 

Consideration  for  Compromise.  —  A  doabt  as  to  the  ability  of  one  to 
collect  a  debt  by  reason  of  its  being  barred  by  the  statute  of  limita- 
tions is  not  a  sufficient  consideration  for  a  compromise  of  such  debt,  if 
accompanied  with  a  threat  that  if  the  compromise  is  not  effected,  the 
son  of  the  person  to  whom  the  debt  is  owing  will  be  prosecuted  for  a 
criminal  offense. 

Speoifio  Performance  of  Act  Which  is  "Illegal,  Hard,  and  Uncon- 
scionable," will  never  be  decreed. 

Duress.  —  Where  an  illiterate  person  has  entered  into  a  contract,  and  has 
subsequently  been  induced  by  threats  and  misrepresentations  to  surren- 
der part  of  his  rights  under  the  same,  a  decree  enforcing  the  contract  as 
originally  made  will  not  be  disturbed. 

Action  by  Swint  against  Carr  for  the  specific  performance 
of  an  instrument.  Plaintifi"  alleged  that  he  gave  a  deed  to 
defendant  in  1875,  as  security  for  the  payment  of  a  debt; 
that  thereafter  defendant  gave  a  bond  by  which  he  was  to  re- 
convey  the  property  to  plaintiff  upon  a  satisfaction  of  the 
debt;  that  in  1882  the  parties  had  agreed  that  $182.50  was 
the  amount  then  due,  for  which  a  note  was  given,  due  December 
25, 1882;  that  a  tender  of  amount  due  on  note  had  been  made 
to  plaintiff,  who  refused  to  accept  the  same,  or  to  reconvey 
property  to  plaintiff.  Defendant's  answer  stated  that  he,  be- 
ing an  illiterate  man,  supposed  that  $182.50  represented  the 
correct  amount  then  due  him;  that  plaintiff  made  him  be- 
lieve that  the  original  notes  were  outlawed,  and  threatened  to 
bring  a  criminal  action  against  his  son;  and  thereby  induced 
him  to  surrender  the  original  notes,  and  to  take  a  note  in  their 
place  for  a  much  smaller  amount.  Defendant  claimed  that 
when  he  learned  that  he  was  entitled  to  the  original  amoimt, 
he  demanded  the  old  notes,  offering  to  return  the  new  one. 
The  jury  found  that  complainant  was  entitled  to  a  deed  upon 
the  payment  of  $424,  principal,  with  interest  from  January 
3,  1882.  Plaintiff's  motion  for  a  new  trial  was  denied,  and  he 
excepted. 

/.  T.  Jordan,  for  the  plaintiff  in  error. 

James  A.  Harley  and  R.  H.  Lewis,  for  the  defendant. 

By  Court,  Hall,  J.  In  order  to  dispose  of  this  case  finally 
and  effectually,  it  will  be  necessary  to  consider  only  a  single 
question  made  by  the  proofs  and  pleadings,  viz.,  that  the  con- 
tract which  the  bill  sought  to  have  performed  was  the  result 
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of  an  illegal,  fraudulent,  and  unconscionable  agreement,  by 
which  a  larger  debt  due  from  complainant  to  defendant,  and 
for  the  security  of  which  the  defendant  held  a  defeasible  deed 
from  complainant  to  the  premises  in  question,  was  reduced. 
There  is  no  doubt  as  to  the  validity  of  the  debt  which  com- 
plainant held  against  the  defendant.  There  is  no  pretense 
that  it  was  infected  with  usury,  for  at  its  creation  there  were 
no  usury  laws  in  existence  in  this  state;  and  we  are  unable 
to  understand  how  a  deed  given  to  secure  the  payment  of  this 
debt,  after  the  restoration  of  the  usury  laws,  can  be  said  to 
have  been  infected  with  usury.  It  is  quite  immaterial,  too, 
whether  the  doubt  suggested  by  the  complainant  to  the  de- 
fendant of  his  inability  to  enforce  the  collection  of  the  notes 
given  for  this  debt,  by  reason  of  the  bar  of  the  statute  of 
limitations  attaching  in  his  favor,  was  a  part  of  the  induce- 
ment that  led  to  the  compromise,  since  it  was  not  the  only,  or 
indeed  the  principal,  inducement,  but  was  coupled  at  the 
same  time  with  a  threat  to  prosecute  defendant's  son  in  the 
United  States  court  for  removing  and  storing  distilled  spirits 
that  had  not  been  gauged  by  the  proper  officers,  unless  this 
reduction  of  the  debt  was  made.  It  is  manifest  that  the  com- 
promise was  extorted  from  defendant's  fears,  and  that,  being 
an  ignorant  and  illiterate  man,  he  was  otherwise  overreached 
and  duped  into  this  arrangement  by  the  complainant,  all  of 
which  fully  appears  from  the  record,  and  especially  from  the 
clear  and  able  judgment  pronounced  by  the  presiding  judge  in 
overruling  the  motion  for  a  new  trial.  Nothing  is  better  set- 
tled than  that  a  court  of  equity  will  never  decree  the  specific 
performance  of  a  fraudulent,  illegal,  or  "  hard  and  unconscion- 
able "  bargain:  1  Story's  Eq.  Jur.,  sees.  769,  750  a,  and  cita- 
tions in  notes.  The  defendant  was  willing  to  submit  to  the 
performance  of  the  original  contracts,  and  a  decree  rendered 
in  accordance  with  the  terms  thereof  was  proper.  Tlie 
amount  found,  which  the  complainant  was  to  pay  as  a  con- 
dition upon  which  the  premises  ^were  to  revert  to  him,  was 
actually  less  than  was  due  the  defendant;  but  to  this  he  does 
not,  and  his  opponent  cannot,  object.  There  is  no  other  ma- 
terial error  either  in  the  instructions  or  several  rulings  of  the 
court. 

Judgment  affirmed. 

Sfecitio  PebvobmjlNce  will  not  bb  Enfobcep  iu  case  of  fraud  or  of 
hard  or  unconscionable  bargains:  Old  Colony  R.  R.  Corp.  v.  Evans,  66  Am. 
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Dec.  394;  Trigg  v.  Read,  42  I  J.  447;  Pomeroy's  Eq.  Jur.,  sec.  400,  and  col- 
lection of  cases  there  cited;  Freeman  v.  Sedwick,  46  Am.  Dec.  650.  Equi- 
table relief  denied  where  inadequacy  of  consideration  is  coupled  with  other 
circumstances  showing  fraud  or  unfairness:  Seymour  v.  Delancy,  16  Id.  270» 
and  note  301. 


Grimsby  v.  Hudnell. 

[76  GeOBQIA,  t78.] 
Statutk  ov  Limitations.  —  Infant,  though  represented  by  a  guardian,  when 
a  cause  of  action  accrues,  may  maintain  an  action  thereon  at  any  time 
within  four  years  after  reaching  her  majority,  as  provided  in  sections 
2926  and  2727  of  the  code. 

Action  by  Charles  M.  Hudnell  and  Leola  Hudnell  against 
Richard  B.  Grimsby  for  an  accounting  and  general  relief. 
The  bill  was  subsequently  dismissed  as  to  Charles  M.  Hud- 
nell. It  asserted  that  the  father  of  plaintifiF,  Jared  Hudnell, 
died  in  1865,  leaving  surviving  heirs,  a  widow  and  ten  chil- 
dren; that  the  widow's  death  soon  followed;  that  her  father's 
estate  was  valued  at  twenty-five  thousand  dollars;  that  iu 
February,  1866,  her  brother,  Patrick  Hudnell,  was  appointed 
administrator,  and  in  November  following  was  made  the 
guardian  of  plaintiff  and  other  minor  heirs;  that  by  permis- 
sion of  the  court  he  invested  the  funds  of  the  estate  in  a 
plantation  called  "  Speight  place,"  in  Earle  County,  the  price 
of  which  was  twelve  thousand  dollars,  four  thousand  dollars 
being  paid  down;  that  loans  of  large  amounts  belonging  to 
the  estate  had  been  made  by  him;  that  in  1867  he  died, 
and  was  succeeded  as  administrator  by  the  defendant,  who 
came  into  the  possession  of  the  plantation  and  other  property 
of  the  estate;  that  the  defendant,  from  1867  to  1873,  sold  the 
crops  raised  on  the  plantation,  and  finally  all  the  personal 
property  thereon;  that  payment  has  been  demanded  of  him 
by  the  complainant,  which  he  has  failed  to  make,  and  that  he 
has  failed  to  show  what  disposition  he  has  made  of  the  funds 
of  the  estate.  The  mortgage  on  the  plantation  was  foreclosed 
in  1873,  and  the  place  was  sold  under  levy.  Defendant,  as  ad- 
ministrator, made  certain  returns,  showing  amounts  received 
and  expenditures,  and  also  set  up  the  statute  of  liiilitations. 
The  auditor  to  whom  the  case  was  referred  found  in  favor  of 
plaintiff,  to  which  report  defendant  filed  exceptions,  twelve  of 
which  were  stricken  out  on  demurrer.  The  remaining  three 
were  submitted  to  the  jury  who  sustained  the  auditor's  report, 
from  which  defendant  appealed. 
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John  C.  WellSf  A.  Hood  and  Son^  and  J.  H.  Lumpkin,  for  the 
plaintiflf  in  error. 

O.  W.  Warwick  and  W.  D.  Kiddoo,  for  the  defendant. 

By  Court,  Blandford,  J.  1.  This  case  arises  upon  excep- 
tions filed  to  an  auditor's  report. 

The  first  assignment  of  error  is,  that  the  court  held  that  de- 
fendant in  error  was  not  barred  by  the  statute  of  limitations, 
because  she  was  an  infant  when  her  right  of  action  accrued, 
and  her  action  was  brought  within  four  years  after  attaining 
her  majority,  although  she  had  a  guardian  during  her  minor- 
ity, and  this  ruling  is  the  main  error  complained  of. 

The  right  of  action  in  this  case  was  in  the  infant,  and 
although  her  guardian  might  maintain  the  action  in  the  in- 
fant's.name,  the  title  or  right  was  in  her.  If  the  legal  title 
had  been  in  the  guardian,  and  the  infant  had  the  beneficial 
interest  in  the  cause  of  action,  then  perhaps,  as  the  guardian 
would  have  been  barred,  the  infant  would  also  have  been 
barred.  This  is  the  rule  applied  in  cases  of  executors,  ad- 
ministrators, and  trustees,  the  beneficial  interest  being  in  in- 
fants:  Wingjkld  v.  Virgin,  51  Ga.  142;  43  Id.  288,  290. 

We  see  nothing  in  this  case  to  take  it  out  of  the  exceptions 
as  laid  down  in  sections  2926  and  2927  of  the  code. 

2.  The  next  assignment  of  error  is,  because  the  court  sus- 
tained a  demurrer  to  all  of  the  exceptions  filed  by  plaintifi"  in 
error  to  the  auditor's  report  but  the  three  last.  In  this  we 
think  the  court  did  right,  because  the  three  last  exceptions 
embrace  fully  the  other  exceptions  stricken  out  and  go  to  the 
entire  report,  and  the  case  could  have  been,  and  was  doubt- 
less, tried  fully  on  the  three  last  exceptions.  There  is  no 
motion  for  new  trial  in  this  case,  and  no  exceptions  to  any 
rulings  of  the  court  upon  the  trial  of  the  case. 

Judgment  affirmed. 


RiouTS  OF  INFANT  Ckstui  qub  Tkust  is  not  prejudiced  by  failnre  of 

trustee  to  sue  within  time  limited  by  statute  of  limitations:  Anding  v.  Davia, 
77  Am.  Dec.  C58;  Feam  v.  Shirleij  and  Wife,  G6  Id.  575. 

Statute  of  Limitations,  having  run  against  an  executor,  administrator, 
or  other  trustee,  of  an  infant's  personal  property,  the  infant  is  also  barred: 
Coleman  v.  iValker,  77  Am.  Dec.  166,  and  note.  Cestui  qtie  trust  is  baired 
when  trustee  is  barred:  Note  to  Miles  v.  Tltoi-ne,  99  Id.  398. 

Statitte  of  Limitations  a3  between  Trusi'or  and  Trustee:  MiUa  v. 
Tlionie,  99  Am.  Deo.  384,  and  note;  see  note  to  Fraure  v.  Kenny,  12  Id.  372. 
The  rights  of  infant  the  title  to  whose  property  is  in  trustee,  guardian,  or 


48  Miller  v.  Wallace.  [Georgia, 

executor,  how  affected  by  statute  of  limitations:  See  note  to  Moon  v.  Arm' 
atrong,  36  Id.  68. 

EIxEcuTOB  OB  Administrator  cannot  Set  up  Statdte  of  Limitations 
as  against  heirs  or  representatives  of  deceased:  See  note  to  Mile*  ▼.  ITtome, 
99  Am.  Dec.  394. 
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r76  Oeoboia.  479.  J 

Fathbb  has  Right  to  Control  of  his  Mlnob  Child,  and  this  right  can 
be  given  up  or  forfeited  only  in  a  manner  prescribed  by  law,  as  where 
the  father  fails  or  is  unable  to  provide  for  the  support  of  his  child,  or 
abandons  or  cruelly  treats  it,  or  by  his  immoral  character  renders  him- 
self unfit  for  the  rearing  of  such  child:  Code,  sees.  1733,  1793,  1794, 
1795. 

Custody  of  Child,  Awaedino  of,  in  Discretion  of  Cottrt.  —  Where  a 
writ  of  habeas  corpus  is  sued  out  to  obtain  the  control  of  a  child,  it  is  in 
the  discretion  of  the  court,  upon  the  evidence  produced,  to  award  the 
custody  of  such  child  to  any  proper  party,  or  even  to  a  third  person* 
Code,  sec.  4024. 

Discretion  of  Court  RESPECTiNa  Custody  of  Child  is  a  legal  discretion 
which  should  bo  guarded  by  the  principles  of  law,  and  not  by  the  notions 
and  fancies  of  the  court. 

Father  is  Prima  Facie  Entitled  to  Control  of  his  Minor  Child,  and 
before  this  right  can  be  taken  away  the  sanctity  of  the  paternal  relation 
demands  that  the  reasons  for  so  doing  be  obvious  and  satisfactory,  and 
be  established  beyond  doubt. 

Father  may,  by  Contract,  Release  his  Right  to  Custody  of  his 
Child;  but  the  terms  of  such  contract,  to  be  effective,  must  be  shown  to 
be  clear,  distinct,  and  definite. 

Precaution  Taken  by  Father  Obtaining  Possession  of  his  Child  by 
stratagem,  for  the  purpose  of  evading  an  unpleasant  controversy,  espe- 
cially when  followed  by  a  letter  of  explanation  to  his  mother-in-law,  from 
whom  he  had  taken  his  child,  should  not  be  so  construed  as  to  make  it 
appear  that  he  conceded  that  he  was  unlawfully  exercising  a  power  that 
he  knew  was  not  his. 

Pather  must  Support  his  Minor  Child;  and  where  he  is  in  a  better 
position  to  do  so  than  is  the  grandmother  of  such  child,  who  is  in  desti- 
tute circumstances,  the  court  will  not  take  such  child  from  him  and 
award  it  to  her. 

ExKRCisB  BY  Court  of  Legal  Discretion  may  be  reviewed  and  reversed 
on  appeal. 

Petition  for  writ  of  habeas  corpus  by  William  and  Caroline 
Wallace  to  procure  from  James  T.  Miller  the  custody  of  his 
child,  four  years  of  age,  which,  upon  the  death  of  its  mother, 
had  been  by  its  father  intrusted  to  its  grandmother.  Miller 
contributed  to  the  support  of  the  child,  and  finally  took  it 
from  its  grandmother,  and  placed  it  in  his  family  with  his 
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mother  and  sister.     The  presiding  judge  awarded  custody  of 
the  child  to  petitioners,  from  which  defendant  appealed. 

King  and  Spaulding,  for  the  plaintiff  in  error. 

Hillyer  and  Brothery  for  the  defendant. 

By  Court,  Hall,  J.  The  question  in  this  case  is,  whether, 
tinder  the  facta  in  evidence,  the  judge  abused  his  discretion 
in  taking  the  minor  child,  Etta  Wallace  Miller,  from  the  cus- 
tody of  her  father,  James  T.  Miller,  who  was  the  respondent 
in  this  habeas  corpus  proceeding,  and  ordering  her  to  be  re- 
manded and  delivered,  and  to  remain  in  custody  of  petitioners 
for  the  writ,  William  and  Caroline  Wallace,  her  maternal 
grandfather  and  grandmother.  The  solution  of  this  question 
turns  upon  the  point  whether  the  father,  by  a  voluntary  con- 
tract, released  his  legal  and  parental  right  to  the  control  of 
his  child  to  these  petitioners,  or  either  of  them,  or  whether  he 
•consented  to  her  adoption  by  them,  or  either  of  them;  for  it  is 
not  pretended  that  he  forfeited  his  right  to  her  custody  and 
control,  either  by  a  failure  or  inability  to  provide  necessaries 
for  her,  or  by  abandoning  her,  or  by  cruel  treatment,  or  that, 
by  reason  of  his  bad  character  and  immoral  habits,  he  could 
not  be  trusted  with  her  rearing  and  education  without  detri- 
ment to  her  well-being.  The  defendant  and  his  wife  (the 
father  and  mother  of  the  infant)  lived  together  in  harmony 
until  the  death  of  the  mother.  There  appears  to  have  been 
no  domestic  infelicity  or  jars  between  them.  There  was 
nothing,  in  short,  as  long  as  they  lived,  that  could  by  any 
possibility  afford  a  ground  of  contest  as  to  the  control  or  cus- 
tody of  their  infant  child  by  either  to  the  exclusion  of  the 
•other;  neither  was  there  anything  tending  to  show  that  the 
dead  wife,  in  her  lifetime,  distrusted  her  husband's  capacity 
or  fitness  to  have  control  of  the  rearing  and  education  of  their 
child,  or  evincing  a  desire  on  her  part  to  see  him  deprived  of 
his  power  and  authority  in  this  respect. 

1.  It  is  indisputable  that  the  father,  under  the  law,  has  the 
•control  of  his  minor  child,  and  that  this  can  be  relinquished 
or  forfeited  only  in  one  of  the  modes  recognized  by  law,  in- 
cluding those  above  specified,  with  some  others  not  applicable 
to  the  present  statxis  of  this  case:  Code,  sees.  1733,  1793,  1794, 
1795. 

2.  It  is  equally  clear  that  in  all  writs  of  habeas  corpus  sued 
out  on  account  of  the  detention  of  a  child,  the  court,  on  hear- 
ing all  the  facts,  may  exercise  its  discretion  as  to  whom  the 
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custody  of  Buch  child  shall  be  given,  and  shall  have  power  to 
give  such  custody  of  a  child  to  a  third  person:  Code,  sec.  4024. 

The  discretion  to  be  exercised  in  such  case  is  not  an  arbi- 
trary and  unlimited  discretion  like  that  confided  to  the  Roman 
pretors;  but,  as  remarked  by  Lord  Mansfield  in  Rex  v.  WilkeSy 
4  Burr.  25,  37,  is  such  a  "discretion  as,  when  applied  to  a 
court  of  justice,  means  sound  discretion  guided  by  law.  It 
must  be  governed  by  rule,  not  by  humor;  it  roust  not  be  arbi- 
trary, vague,  and  fanciful,  but  legal  and  regular."  In  Rooke^s 
Case,  5  Coke,  99  b,  it  is  said:  "And  notwithstanding  the 
words  of  the  commission  give  authority  to  the  commissioners 
to  do  according  to  their  discretions,  yet  their  proceeding  ought 
to  be  limited,  and  bound  with  the  rule  of  reason  and  law. 
For  discretion  is  a  science  or  understanding  to  discern  be- 
tween falsity  and  truth,  between  wrong  and  right,  between 
shadow  and  substance,  between  equity  and  colorable  glosses 
and  pretenses,  and  not  to  do  according  to  their  wills  and 
private  affections;  for,  as  one  saith,  talis  discretio  discretionem 
confundit.^^  As  is  stated  by  Lord  Coke,  4  Inst.  41:  ^'Discretio 
est  discerenere  per  legem  quid  sit  justum  ";  and  by  Sir  Joseph 
Jekyll,  M.  R.,  in  Cowper  v.  Earl  Cowper,  2  P.  Wms.  753: 
"Though  proceedings  in  equity  are  said  to  be  secundum  dis- 
cretionem boni  viri,  yet  when  it  is  asked,  Vir  bonus  est  quisf 
the  answer  is,  Qui  consulta  patrum  qui  legeg  juraque  servat;  and 
as  it  is  said  in  Rooke's  Case,  5  Coke,  99  b,  that  discretion  is  a 
science  not  to  act  arbitrarily  according  to  men's  wills  and 
private  affections,  so  the  discretion  here  is  to  be  governed  by 
rules  of  law  and  equity,  which  are  not  to  oppose  but  each  ia 
its  turn  to  be  subservient  to  the  other.  This  discretion  in 
some  cases  follows  the  law  implicitly,  in  others  assists  it,  and 
advances  the  remedy;  in  others  again  it  relieves  against  the 
abuse,  or  allays  the  vigor  of  it;  but  in  no  case  does  it  contra- 
dict or  overturn  the  grounds  or  principles  thereof,  as  has  been 
sometimes  ignorantly  imputed  to  this  court.  That  is  a  dis- 
cretionary power  which  neither  this  nor  any  other  court,  not 
even  the  highest,  acting  in  a  judicial  capacity,  is  by  the  con- 
stitution intrusted  with." 

Dr.  Broom  in  his  Legal  Maxims,  84  et  seq.,  in  treating  of 
the  kind  of  discretion  intrusted  to  courts  and  judges,  pointedly 
and  aptly  remarks:  "It  is  held  the  duty  of  the  judge,  in  a 
land  jealous  of  its  liberties,  to  give  effect  to  the  expressed 
sense  or  words  of  the  law,  in  the  order  in  which  they  are 
found  in  the  act,  and  according  to  their  fair  and  ordinary 
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import  and  understanding j  for  it  must  be  remembered  that  the 
judges  are  appointed  to  administer,  not  to  make,  the  law,  and 
that  the  jurisdiction  with  which  they  are  intrusted  has  been 
defined  and  marked  out  by  the  common  law  or  acts  of  Parlia- 
ment. It  is,  moreover,  a  principle  consonant  to  the  spirit  of 
our  constitution,  and  which  may  be  traced  as  pervading  the 
whole  body  of  our  jurisprudence,  that  optima  est  lex  quse  mini- 
mum relinquit  arbitrio  judicis,  optimus  judex  qui  minimum  sibi: 
that  system  of  law  is  best  which  confides  as  little  as  possible 
to  the  discretion  of  the  judge;  that  judge  the  best  who  relies 
as  little  as  possible  on  his  own  opinion."  And  he  emphasizes 
and  enforces  this  view  by  adopting  and  declaring,  in  the  lan- 
guage of  Maule,  J.,  that  "  there  is  no  court  in  England  which 
is  intrusted  with  the  power  of  administering  justice  without 
restraint.  That  restraint  has  been  imposed  from  the  earli- 
est times.  And  although  instances  are  constantly  occurring 
where  the  court  might  profitably  be  employed  in  doing  sim- 
ple justice  between  the  parties,  unrestrained  by  precedent  or 
any  technical  rule,  the  law  has  wisely  considered  it  incon- 
venient to  confer  such  power  upon  those  whose  duty  it  is  to 
preside  in  courts  of  justice.  The  proceedings  of  all  courts 
must  take  a  defined  course,  and  be  administered  according  to 
a  certain  uniform  system  of  law,  which  in  the  general  result 
is  more  satisfactory  than  if  a  more  arbitrary  jurisdiction  was 
given  to  them.  Such  restrictions  have  prevailed  in  all  civil- 
ized countries,  and  it  is  probably  more  advantageous  that  it 
should  be  so,  though  at  the  expense  of  some  occasional  in- 
justice": Freeman  v.  Tranah,  12  Com.  B.  413,414;  74  Eng. 
Com.  L.  406.  The  citations  in  the  foot-notes  of  Broom,  at 
the  pages  quoted,  furnish  many  other  instances  of  the  prac- 
tical and  indispensable  application  of  these  principles. 

The  rule  of  discretion  as  applicable  to  habeas  corpus  cases 
did  not  originate  with  the  compilers  of  our  code;  they  took  it 
from  the  common  law,  and  in  adopting  it,  they  adopted  also 
the  meaning  and  limitations  placed  upon  it  by  the  venerable 
sages  and  authorized  expounders  of  that  noble  system.  Under 
the  **  discretion  "  vested  in  him,  no  judge  has  authority  to  dis- 
regard or  even  to  impair  any  acknowledged  or  established  right 
of  a  party  by  its  exercise,  and  if  he  doe3  so,  it  would  seem  to 
follow  as  a  necessary  consequence  that  he  abuses  that  discre- 
tion. As  was  well  remarked  by  the  court  in  In  Uie  Matter  of 
Mitchell,  R.  M.  Charlt.  493,  "the  power  ought  to  be  excer- 
cised  in  favor  of  the  party  having  the  legal  right,  unless  the 
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circumstances  of  the  case,  and  the  precedents  established, 
would  justify  it,  acting  for  the  welfare  of  the  child,  in  refus- 
ing its  aid."  Again  (Id.  495)  it  is  said  that  "  the  court  will 
draw  no  inference  to  the  disadvantage  of  the  father,  but  will 
act  from  positive  proof."  The  authority  of  this  case  has  been 
expressly  recognized  by  this  court  in  Boyd  v.  Glass,  34  Ga. 
258;  89  Am.  Dec.  252.  It  is  a  well-considered  and  ably 
argued  case,  is  in  point  with  the  present  case,  and  decides 
every  question  made  by  it,  is  sustained  by  copious  references 
to  such  authorities,  both  English  and  American,  as  existed  at 
the  time  it  was  made,  1836,  and  by  subsequent  text-writers 
and  adjudicators. 

Prima  facie,  the  right  of  custody  of  an  infant  is  in  the 
father,  and  when  this  right  is  resisted,  upon  the  ground  of  his 
unfitness  for  the  trust,  or  other  cause,  a  proper  regard  to  the 
sanctity  of  the  parental  relation  will  require  that  the  objec- 
tion be  sustained  by  clear  and  satisfactory  proofs.  "A  clear 
and  strong  case  "  must  be  made  to  sustain  an  objection  to  the 
father's  right:  Commonwealth  v.  Briggs,  16  Pick.  205.  This 
was  determined  in  a  contest  on  habeas  corpus  between  the 
mother  and  father  who  had  separated.  The  discretion  to  be 
exercised  by  the  courts  in  such  contests  is  not  arbitrary.  The 
rights  of  the  father  on  the  one  hand,  and  the  permanent  in- 
terest and  welfare  of  the  infant  on  the  other,  are  both  to  be 
regarded,  but  the  right  of  the  father  is  paramount,  and  should 
not  be  disregarded,  except  for  grave  cause.  The  breaking  of 
the  tie  that  binds  them  to  each  other  can  never  be  j  ustified 
without  the  most  solid  and  substantial  reasons  established  by 
plain  proof.  In  any  form  of  proceeding,  the  sundering  of 
such  ties  should  always  be  approached  by  courts  "with  great 
caution  and  with  a  deep  sense  of  responsibility":  State  v. 
Jlichardson,  40  N.  H.  274,  275.  Taylor  v.  Jeter,  33  Ga.  195, 
203,  81  Am.  Dec.  202,  is  fully  in  point.  Jenkins,  J.,  speaking 
for  the  court,  there  declares  that  the  ground  of  objection  to 
the  right  of  the  father  should  have  "  been  distinctly  alleged," 
and  that  "there  should  have  been  direct  sawoiactory  proof 
adduced  to  sustain  it."  Where  it  is  insisted  that  the  father 
has  relinquished  his  right  to  the  custody  of  his  child  to  a 
third  person  by  contract,  which  he  might  undoubtedly  have 
done,  yet  the  terms  of  the  contract,  to  have  the  efiect  of  de- 
priving him  of  its  control,  should  have  been  "clear,  definite, 
and  certain":  Drumb  v.  Kcen^  47  Iowa,  435,  437. 

Tested  by  these  rules,  this  case  seems  to  fall  far  short  of 
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their  requirements.  The  most  favorable  light  to  the  peti- 
tioners in  which  these  facts  can  be  regarded  leaves  it  more 
than  doubtful  whether  the  defendant  ever  consented  to  relin- 
quish the  control  of  his  child,  or  whether  he  was  only  making 
an  arrangement,  in  the  exigency  in  which  his  wife's  death 
placed  him,  for  its  temporary  care  and  nurture.  In  the  al- 
leged contract,  no  length  of  time  is  expressed  during  which 
he  is  to  relinquish  his  right;  nothing  is  said  about  abandon- 
ing his  control;  in  these  particulars,  there  are  no  express 
stipulations,  and  it  would  be  improper  to  deduce  them  from 
conduct  on  his  part,  which,  at  most,  could  only  be  regarded 
as  respectful  and  deferential  to  his  mother-in-law.  It  is  cer- 
tain that  he  availed  himself  of  the  opportunities  which  his 
business  afiforded  to  be  with  his  child,  and  to  caress  and  care 
for  it;  he  supplied  its  wants,  furnishing  its  food  and  raiment, 
procuring  for  it  medical  attendance,  and  meeting  and  defray- 
ing the  expenses  incurred  on  that  account,  and  for  a  consid- 
erable portion  of  the  time  he  maintained  and  supported  its 
maternal  grandmother,  while  her  husband  was  off  in  a  distant 
state  pursuing  ambitious  plans,  in  looking  after  the  political 
promotion  of  his  friend,  rather  than  giving  his  time  and  atten- 
tion to  his  family.  He  never  at  any  time  assented  to  claims 
set  up  by  its  grandmother,  by  act  or  word,  to  its  exclusive 
custody  and  control,  but  always,  when  such  issues  were  raised, 
denied  her  authority  by  courteous  and  deferential  conduct 
and  language;  indeed,  he  avoided,  as  far  as  he  could,  such 
disagreeable  topics;  but  it  is  obvious  that  he  never  meant  by 
his  forbearance  to  surrender  his  rights  and  privileges  as  a 
parent.  This  is  shown  by  the  letter  addressed  to  her  after  he 
had  obtained  the  custody  of  the  child.  We  take  it  that  the 
device  to  which  he  resorted  to  carry  it  to  his  own  home  was 
suggested  rather  to  avoid  a  painful  scene  and  angry  contro- 
versy than  for  any  other  purpose;  and  that  it  would  be  going 
quite  too  far  to  infer  from  what  then  occurred  that  he  had  re- 
course to  this  conti-'vance  to  escape  even  an  implied  acknowl- 
edgment of  her  authority  over  this  child,  to  the  exclusion  of 
his  own.  The  case  of  Drumb  v.  Keen,  supra,  is  much  like  this 
in  its  circumstances.  There  the  party,  at  the  request  of  a 
dying  mother,  and  with  the  consent  of  the  father,  took  her 
infant  to  ''raise";  and  in  commenting  on  this  word,  the  su- 
preme court  of  Iowa  say  that  if  the  lower  court  intended  by 
it  that  it  was  the  understanding  of  both  parties  that  defend- 
ants were  to  have  the  custody  of  the  child  until  it  attained  its 
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raajority,  "  then  we  think  the  finding  is  eo  clearly  against  the 
evidence  that  it  must  be  set  aside,  because  there  was  no  evi- 
dence to  support  it."  The  husband,  in  view  of  the  impend- 
ing death  of  his  wife,  in  accordance  with  her  expressed  wish, 
delivered  the  child  to  the  respondents  in  the  writ  of  habeas 
corpus.  This  ofifer  was  accepted,  and  the  child  was  sent,  at 
their  expense,  from  Missouri  to  their  residence  in  Iowa.  On 
the  effect  of  this  arrangement,  the  court  says:  "  Conceding 
this  offer  and  acceptance  to  have  the  force  and  effect  of  a  con- 
tract, we  are  clearly  of  the  opinion  that  it  does  not  import 
that  the  plaintiff  thereby  deprived  himself  of  the  right  to  the 
care  and  custody  of  the  child  for  any  length  of  time.  It  may 
be  admitted  such  a  contract  may  be  made,  but  certainly  it 
should  be  clear,  definite,  and  certain."  To  the  same  effect  is 
the  case  of  Wishard  v.  Medaris,  34  Ind.  168.  In  neither  of 
these  cases  did  the  parent  bear  any  of  the  expense  of  the 
nurture  of  the  child  or  of  the  maintenance  of  the  person  hav- 
ing its  care  and  custody;  and  for  this  reason  this  case  is 
stronger  in  favor  of  the  right  of  the  father  than  was  either  of 
them. 

It  is  insisted,  however,  by  the  able  and  learned  counsel  for 
the  plaintiffs  in  habeas  corpus,  that  this  court  has  adopted  a 
different  rule,  as  appears  from  its  later,  if  not  its  earlier,  decis- 
ions, and  he  cites  and  confidently  relies  on  Janes  v.  Cleghorn, 
54  Ga.  9,  14  (same  case  in  a  different  form  of  proceeding,  and 
with  parties  reversed,  68  Id.  87),  Bently  v.  Terry,  59  Id.  555, 
27  Am.  Rep.  399,  and  Smith  v.  Bragg,  68  Id.  650,  as  sustaining 
this  position.  But  the  marked  differences  between  those  cases 
and  this  will  not  justify  the  conclusion  he  seeks  to  draw  from 
them.  A  careful  comparison  will  show  that  they  are  not  in 
conflict  either  with  the  earlier  decisions  of  this  court,  or  those 
relied  on  by  opposing  counsel  from  other  courts,  or  with  the 
principles  announced  by  the  text-writers.  The  first  of  these 
cases  was  a  contest  for  the  custody  of  an  infant,  between  the 
next  of  kin  of  the  father,  who  was  then  dead,  and  the  next  of 
kin  of  the  mother,  who  had  been  placed  in  charge  of  it  in  ac- 
cordance with  her  wishes  expressed  on  her  death-bed,  and 
which  had  been  carried  out  by  the  father  who  survived  her. 
The  superior  court,  upon  proof  that  the  father  had  changed 
his  mind  and  expressed  a  wish  that  his  sister,  one  of  the  con- 
tending parties,  should  have  the  care  of  his  child,  awarded  it 
to  her.  There  was  no  proof,  however,  that  the  father  ever  took 
Bteps  to  consummate  and  effectuate  this  change  of  purpose,  and 
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there  was  proof  that  the  hushand  of  the  father's  sister  had  ob- 
tained the  custody  of  the  child  by  carrying  it  to  his  home  for 
a  visit,  with  an  express  promise  to  return  it  at  the  end  of  a 
week,  which  promise  he  violated.  This  court  reversed  that 
decision,  and  remanded  the  child  to  the  custody  in  which  it 
had  been  placed  by  its  parents  in  their  lifetime,  holding  in 
reference  to  the  particular  facts  in  the  case,  where  the  parental 
authority  over  an  infant  child  is  released  to  another,  such  re- 
lease is  not  revocable  without  some  suflScient  legal  reason 
therefor,  and  that  the  evidence  in  the  case  did  not  disclose 
that  the  father  ever  did  revoke  his  consent  to  the  arrangement 
made  for  the  custody  of  his  infant.  So  that  the  discretion  of 
the  lower  court  seems  to  have  been  controlled  by  this  court  be- 
cause it  had  disregarded  the  plain  rights  of  these  custodians. 
The  case  was  again  brought  here  upon  a  contest  between 
these  parties  for  the  guardianship  of  this  child,  which  was 
instituted  in  the  court  of  ordinary,  when  it  was  held  that 
the  parties  in  whose  custody  the  child  was  left  by  its  parents 
were  entitled  to  the  guardianship  in  preference  to  the  father's 
next  of  kin,  thereby  reaflBrming  what  was  decided  when  the 
case  was  first  here. 

In  Bently  v.  Terry^  supra^  the  contention  was  between  the 
father  and  mother  of  the  child  and  an  aunt  and  her  husband, 
to  whom  its  custody  was  committed,  as  they  and  their  wit- 
nesses testified,  by  a  contract,  but  as  was  denied  by  the  father 
and  mother.  According  to  one  set  of  witnesses,  the  contract 
was  definite,  complete,  and  certain,  and  the  contrary  was 
fihown  by  the  opposite  parties.  On  this  vital  point  there 
was  a  direct  conflict  of  evidence.  The  court  below  refused  to 
change  the  custody,  and  this  court  aflBrmed  the  judgment, 
holding  that  it  was  not  an  abuse  of  the  discretion  with  which 
the  judge  was  invested,  and  further  ruling  that  such  a  con- 
tract, sustained  as  was  this  by  a  sufficient  consideration  in 
the  entire  cost  of  support,  maintaining,  and  care  of  the  infant, 
which  was  incurred  and  borne  by  the  uncle  and  aunt,  was  not 
revocable,  except  for  sufficient  legal  reason.  In  the  head-notes 
of  this  decision,  the  court  did  say:  "Large  discretion  is  vested 
in  the  judge  of  the  superior  court  in  habeas  corpus  cases,  and 
this  court  will  not  interfere  with  his  judgment  on  law  and 
facts,  except  it  be  manifestly  abused  ";  and  in  the  judgment 
pronounced,  "  wide  "  is  used  instead  of  "  large,"  but  we  appre- 
hend that,  by  the  use  of  these  qualifying  adjectives,  it  was 
•never  the  intention  of  the  court  to  change,  or  in  the  slightest 
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degree  to  modify,  the  nature  or  character  of  the  discretion  that 
we  have  seen  must  be  observed  in  such  cases,  or  to  intimato 
that  it  was  competent  by  the  exercise  thereof  to  impair  or 
overturn  the  rights  of  parties  as  established  by  law.  Indeed, 
when  taken  in  connection  with  the  context  and  the  facts  set 
out,  those  superadded  words  would  seem  to  indicate  no  such 
purpose  on  the  part  of  the  court  or  of  the  judge  delivering  the 
opinion,  and  what  is  true  of  this  case  is  true  of  the  others 
therein  cited:  lAndsey  v.  Lindsey,  14  Ga.  657,  and  Boyd  v. 
Glass,  supra.  "  Flagrant  abuse  of  discretion,"  as  used  in  each, 
means  nothing  more  or  less  than  a  failure  to  follow  plain  rules 
of  law,  or  to  recognize  rights  clearly  established  by  such  law. 
The  case  at  bar,  and  Bently  v.  Terry,  supra,  seem  to  us  as  vari- 
ant in  their  leading  circumstances  as  two  cases  can  be. 

Taking  the  version  of  the  plaintiffs  in  habeas  corpus  as  true, 
and  without  any  reference  whatever  to  the  respondent's  ac- 
count, it  does  not  clearly  appear  that  the  respondent  ever  re- 
linquished the  custody  of  his  child,  or  that  he  ever  contracted 
to  do  so;  it  is  wholly  uncertain  upon  these  vital  points,  and 
therefore  there  are  no  disputed  facts  upon  which  any  conflict 
can  arise,  and  which  necessitate  a  resort  to  discretion  in  de- 
termining the  dispute.  While  this  is  so,  it  is  true  beyond 
controversy  that  the  respondent  did  supply  food  and  rai- 
ment for  his  child,  that  he  furnished  medicine  and  medi- 
cal attendance  for  it  when  necessary,  and  that  he  was  looked 
to  for  and  required  by  the  grandmother,  in  whose  care  it  was 
left,  to  do  these  things,  and  if  the  provision  was  not  always 
as  bountiful  as  she  thought  it  should  be,  she  sharply  reproved 
him  for  his  alleged  shortcomings  in  what  she  esteemed  his 
duty  in  this  regard. 

8.  It  is  quite  apparent  that  he  stood  somewhat  in  dread  of 
her  reprimand  for  failing  to  observe  what  she  deemed  her 
proper  rule  and  right  supremacy;  and  hence,  to  avoid  a  scene 
and  painful  controvers}'^,  he  resorted  to  a  stratagem  to  get  pos- 
session of  his  child,  and  place  it  under  his  own  roof  and  in 
the  midst  of  his  family.  This  precaution  to  ward  off  an 
angry  altercation,  so  far  from  being  discreditable  to  him,  and 
consequently  detrimental  to  his  rights,  should  place  his  con- 
duct in  a  more  favorable  light  than  that  in  which  it  seems  to 
have  been  viewed  by  these  parties,  and  in  which  it  would  ap- 
pear to  have  been  regarded  by  the  court  At  all  events,  as 
explained  by  the  letter  addressed  to  his  mother-in-law,  it 
could  not  be  construed  into  an  acknowledgment  that  he  was 
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asserting  by  indirection  an  authority  that  he  was  conscious 
he  did  not  possess. 

4.  The  defendant's  means  of  taking  care  of  his  child  are 
more  certain  and  ample  than  the  means  of  those  who  would 
deprive  him  of  her  control.  The  grandmother  is  wholly  desti- 
tute of  means,  and  neither  her  husband  nor  son  are  under  any 
obligation,  which  could  be  enforced  at  law,  to  appropriate 
their  earnings  to  its  rearing  and  nurture;  the  father  can,  if 
he  fails  voluntarily,  be  forced  by  law  to  do  this.  The  child  is 
in  the  care  of  his  mother  and  sisters,  who  are  a  part  of  his 
family,  and  who  are  shown  to  be  in  every  respect  proper  per- 
sons to  direct  her  education  and  to  be  intrusted  with  her  man- 
agement. The  plaintiffs  seem  not  to  regard  them  as  socially 
their  equals,  and  look  upon  them  rather  as  their  inferiors  in 
point  of  culture  and  refinement,  but  this  estimate  of  their 
character  and  fitness  for  this  delicate  trust  is  not  borne  out 
by  others  who  have  testified  in  the  cause.  The  plaintiflfs  are 
evidently  prejudiced  against  the  defendant  and  his  family, 
and  if  his  child  is  committed  to  their  exclusive  care  and 
management,  there  is  danger,  at  least,  that  they  may  instill 
it  with  their  prejudices,  and  create  aversion  and  distrust  in- 
stead of  the  love  and  confidence  she  should  habitually  cherish 
for  him,  and  which,  according  to  the  laws  of  both  God  and 
man,  is  his  due. 

5.  She  is  now  in  a  position  where  his  intercourse  with  her 
can  be  more  frequent  and  unrestrained  than  it  has  formerly 
been,  and  where  he  can  support  with  less  inconvenience  and 
expense  and  more  constantly  overlook  and  direct  her,  and  for 
her  own  welfare  and  interest  we  think  it  is  best  for  her  to  re- 
main. She  is  in  the  custody  that  the  law  recognizes,  and 
should,  in  our  opinion,  be  sufiered  to  continue,  at  least  until 
some  suflficient  reason  can  be  shown  for  removing  her.  We 
conclude  that  the  discretion  vested  in  the  court  was,  to  say  the 
least,  not  exercised  in  a  cautious,  circumspect,  and  therefore 
in  a  legal  manner,  and  so  thinking,  we  order  the  judgment 
reversed.  

KiQHTS  OF  Father  to  CJustodt  ov  Childben  abb  Pabamoxtnt  to  Thosb 
or  MoTHEB:  Magee  v.  Holland,  72  Am.  Dec.  341,  and  note.  Father  ordi- 
narily entitled  to  custody  of  his  minor  children:  State  v.  Libbey,  82  Id.  223. 
Father  has  no  power  to  confer  on  a  stranger  the  right  to  the  custody  of  a 
child  which  will  be  operative  against  its  mother  after  his  decease:  ifoore  v. 
Christian,  31  Am.  Rep.  375.  Recent  decisions  relax  the  rule  that  the  father 
has  the  paramount  right  of  the  custody  of  his  infant  child:  See  cases  cited  in 
note  to  Chapaky  v.  IVood,  40  Id.  327. 
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Father  cannot  Alien  hi3  Right  to  Custody  and  Control  of  his 
CniLD:  State  v.  Baldwin,  45  Am.  Dec.  399;  contra:  Bently  v.  Terry,  '27  Am. 
Rep.  399. 

Application  of  Father  fob  Custody  of  Child  Denied:  Heinematm'* 
Appeal,  42  Am.  Rep,  632;  In  the  Matter  q/Bort,  37  Id.  265;  Cliapahy  v.  Wood, 
40  Id.  321. 

Application  of  Mother  Denied,  where  Child  was  Given  by  its 
Mother  to  her  Parents  "to  raise  "until  the  death  of  the  grandmother: 
Bennett  v.  BonneU,  4n  Am.  Rep.  810.  Welfare  of  child  13  the  paramount  con- 
eideration:  Mercein  v.  People  ex  rel.  Barry,  35  Am.  Dec.  653,  and  extended 
note  G68;  Jamea  v.  Daurall,  53  Am.  Rep.  545;  Sturievant  v.  State,  48  Id.  349. 
Child  given  by  its  father  to  its  mother's  parents,  to  be  cared  for  "until  at 
least  she  passed  her  first  decade  in  life,"  was  at  the  age  of  seven  awarded  to 
the  father:  In  Matter  o/ScarrUt,  43  Id.  768. 

As  to  Whom  Custody  of  Children  will  be  Awarded  upon  Separation 
of  Parents:  See  McKim  v.  McKim,  34  Am.  Rep.  698,  and  extended  note. 
Person  having  custody  of  his  grandchildren  may  maintain  an  action  against 
one  who  wrongfully  takes  such  children  from  him:  Clark  v.  Bayer,  30  Id- 
593.  Custody  of  children,  awarded  to  the  mother  on  divorce,  on  account  of 
the  father's  imfitness,  may,  on  death  of  the  mother,  be  transferred  to  father, 
upon  a  showing  that  he  is  a  proper  person:  Bryan  v.  Lyon,  64  Id.  309.  A 
father  is  under  obligation  to  support  his  children,  whether  divorced  from 
their  mother  or  not,  and  is  entitled  to  their  services  and  earnings:  Oilley  v. 
OiUey,  1  Am.  St.  Rep.  307. 
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Railroad  Companies  are  Common  Carriers,  and  Responsiblb  as  Such. 

Railroad  Company,  RECErviNo  (Joods  Consigned  to  Place  beyond 
Terminus  of  its  Own  Lines,  undertakes  to  convey  same  safely  to 
point  of  destination,  and  will  be  liable  for  loss  of  such  goods  on  con- 
necting lines. 

Connecting  Railroads  should  Arrange  among  Themselves  Losses 
occurring  on  their  respective  lines,  and  each  should  consider  the  other 
his  agent  for  the  purpose  of  forwarding  goods  shipped.  Section  2084  of 
the  code,  in  regard  to  liability  of  connecting  railroads  for  goods  lost, 
does  not  change  the  liability  of  such  railroads  as  common  carriers  which 
existed  at  the  time  such  section  was  adopted,  but  declares  the  liability 
to  be  the  same  as  it  had  been  where  there  was  no  contract  by  first 
carrier  to  convey  goods  to  place  of  destination.  Its  effect  is  to  give 
consignee  a  cumulative  remedy. 

Railroads  —  Connecting  Lines.  —  In  determining  whether  contract  was 
made  by  first  carrier  to  convey  goods  to  place  of  destination,  the  jury 
may  take  into  consideration  the  bill  of  affreightment,  the  pajrment  of 
freight,  and  the  apportionment  of  the  same  among  the  different  lines, 
if  any,  and  the  routes  over  which  goods  are  to  be  transported.  Dis* 
senting  opinion  in  Bangle  v.  McDaniel,  42  Ga.  642,  adopted. 

Broyle»  and  Johnston,  for  the  plaintiflf  in  error. 

Hooper  Alexander,  for  the  defendant  in  error. 
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B7  Court,  Blandford,  J.  Falvey  sued  the  railroad  com- 
pany for  damage  done  to  a  certain  lot  of  goods  shipped  by 
him  from  Atlanta,  Georgia,  to  certain  parties  in  Wilmington, 
North  Carolina,  upon  a  contract  with  defendant,  and  showed 
by  the  bill  of  aflfreightment  that  the  goods  were  received  by 
defendant  in  good  order,  and  were  consigned  to  certain  persons 
in  Wilmington,  North  Carolina.  He  showed  also  that  the 
goods  were  received  as  through-freight;  that  the  whole  freight 
was  made  up  and  charged  by  the  Georgia  Railroad;  and  that 
it  designated  the  connecting  lines  of  railroad  over  which  the 
goods  were  to  be  transported,  and  the  proportion  which  each 
road  was  to  receive  of  the  whole  amount  charged  by  the 
Georgia  Railroad;  and  that  there  were  other  routes  connecting 
with  defendant's  road,  over  which  the  goods  could  have  been 
carried.  The  goods  were  to  be  delivered  at  Wilmington  to 
the  consignees  by  the  plaintiff. 

These  goods  became  damaged,  and  the  consignees  refused 
to  receive  them,  whereby  the  plaintiff  was  damaged. 

These  are  the  main  facts  relied  on  by  the  plaintiff  for  a  re- 
covery in  this  case.  The  same  being  referred  to  the  presiding 
judge  in  the  court  below,  without  the  intervention  of  a  jury, 
for  his  determination,  he  adjudged  in  favor  of  the  defendant. 
To  this  ruling,  decision,  and  judgment  the  plaintiff  excepted, 
and  error  thereon  is  assigned  to  this  court. 

1,  2.  The  statute  of  this  state  declares  that  railroad  com- 
panies are  common  carriers,  ar^d  liable  as  such:  Acts  of  1855, 
p.  155;  Code,  sec.  2083. 

What  is  the  rule  of  such  liability,  can  be  determined  by  an 
examination  of  the  decisions  of  this  court.  In  Cohen  and 
Merko  v.  Southern  Express  Co.,  45  Ga.  148,  Mosher  &  Co.  v. 
Southern  Express  Co.,  38  Id.  37,  Southern  Express  Co.  v.  Shea,  38 
Id.  519,  Southern  Express  Co.  v.  Purcell,  37  Id.  103,  and  Southern 
Express  Co.  v.  Newby,  36  Id.  635,  it  will  be  seen  that  this  court 
adopted  the  English  rule  laid  down  in  Muschamp  v.  Lancaster 
R.  R.  Co.,  8  Mees.  &  W.  421,  which  is:  "When  a  common 
carrier  receives  goods  to  be  transported  beyond  the  terminus 
of  his  own  line,  he  undertakes  to  transport  them  to  the  point 
of  destination,  either  by  himself  or  competent  agents,  and  if 
the  goods  are  lost  beyond  the  terminus  of  his  own  line,  he  will 
be  liable  therefor." 

We  think  the  rule  of  liability  thus  stated  is  reasonable;  that 
any  other  rule  would  lead  to  great  inconvenience  and  detri- 
ment to  the  public;  and,  as  was  said  by  Lord  Abinger,  chief 
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baron  in  the  case  cited  from  Meeson  and  Welsby,  '*  it  is  better 
that  those  who  undertake  the  carriage  of  parcels  for  their  mu- 
tual benefit  should  arrange  matters  of  this  kind  inter  se,  and 
should  be  taken  each  to  have  made  the  others  their  agents  to 
carry  forward." 

This  is  the  rule  of  liability  as  to  common  carriers,  whether 
Buch  carriers  bo  railroad  companies  or  others,  unless  modified 
or  changed  by  the  statutes  of  this  state. 

3.  It  is  insisted  by  the  counsel  for  the  defendant  in  error  that 
section  2084  of  the  code,  which  provides  that,  "  when  there  are 
several  connecting  railroads  under  difierent  companies,  and  the 
goods  are  intended  to  be  transported  over  more  than  one  rail- 
road, each  company  shall  be  responsible  only  to  its  own  ter- 
minus and  until  delivery  to  the  connecting  road;  the  last 
company  which  received  the  goods  '  as  in  good  order '  shall  be 
responsible  to  the  consignee  for  any  damage;  ....  such  com- 
panies shall  settle  among  themselves  the  question  of  ultimate 
liability," — changes  the  rule  of  liability  of  railroad  companies 
as  common  carriers  as  the  same  existed  in  this  state  at  the 
time  of  the  adoption  of  this  section  of  the  code.  We  do  not 
think  so;  but  the  statute  merely  declares  the  rule  of  liability 
to  be  the  same  as  that  theretofore  existing  where  there  was  no 
contract,  express  or  implied,  general  or  special,  by  the  first 
carrier  to  carry  and  transport  the  goods  to  their  final  destina- 
tion; and  the  only  change  which  this  statute  makes  is  to  give 
the  consignee  a  remedy  against  the  last  road  receiving  the 
goods  "  as  in  good  order,"  which  he  might  not  have  had  before 
the  adoption  of  this  section  of  the  code.  This  is  a  cumulative 
remedy  existing  and  established  in  addition  to  those  remedies 
which  he  had  already. 

4.  When  goods  are  received  by  a  carrier  to  be  transported 
beyond  the  terminus  of  its  line,  and  delivered  at  a  particular 
place  and  to  particular  persons  at  such  place  of  destination, 
without  more,  a  contract  is  implied  that  the  carrier  will  cause 
such  goods  thus  delivered  to  it  to  be  carried  to  the  place  of 
destination  safely,  without  damage  or  hurt,  and  it  will  be  lia- 
ble to  the  consignor  for  failure  to  perform  its  contract,  for  any 
damages  which  may  arise  therefrom  to  the  party  injured.  In 
order  to  ascertain  if  any  contract  was  made  by  the  first  carrier 
with  the  shipper  to  transport  beyond  its  line  to  the  place  of 
destination,  the  bill  of  afifreightment  may  be  looked  to;  aliunde 
evidence  may  also  be  introduced,  such  as  the  payment  of  all 
the  freight  charges  to  the  first  carrier,  the  way-bill,  and  desig- 
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nation  of  the  lines  of  road  over  which  the  goods  are  to  go,  and 
the  apportionment  by  the  first  carrier  of  the  amount  which 
each  line  is  to  be  paid  for  such  carriage;  and  from  these  facts 
the  jury  may  determine  whether  any  contract  was  made,  ex- 
press or  implied,  whereby  the  first  carrier  engaged  to  carry  the 
goods  to  the  point  of  destination.  And  such  was  the  decision 
of  this  court  made  by  a  full  bench  composed  of  Lumpkin, 
C.  J.,  Lyon  and  Jenkins,  J  J.,  in  the  case  of  Rome  R.  R.  Co.  v. 
Sullivan^ Cahot,  &  Co.,  32  Ga.  403,  the  opinion  being  delivered 
by  Jenkins,  J.,  and  concurred  in  by  the  other  judges.  This 
decision  is  on  the  points  made  by  the  record,  and  has  never 
been  reversed  or  set  aside  by  any  decision  made  by  a  full 
bench. 

In  the  case  of  Baugh  v.  McDaniel  and  Strong,  42  Ga.  642, 
the  majority  of  the  court,  McKay,  J.,  and  Lochrane,  C.  J., 
held  "  that  a  contract  will  not  be  implied,  but  must  appear  to 
have  been  distinctly  made."  Warner,  J.,  dissented,  and  held 
that  such  contract  might  be  implied ;  and  from  the  facts  of 
that  case,  such  contract  did  exist,  on  the  part  of  the  carrier, 
to  cairy  the  goods  to  their  destination  beyond  the  terminus  of 
the  road.  But  the  majority  held  that  if  a  special  contract  had 
been  made  by  the  first  carrier  to  deliver  the  goods  beyond  the 
terminus  of  its  road,  it  would  have  been  bound.  In  the  case 
now  before  us,  this  court,  as  now  composed,  hold  and  decide, 
if  a  railroad  company  contracts,  generally  or  specially,  ex- 
pressly or  impliedly,  to  transport  goods  beyond  the  terminus 
of  its  own  road,  it  is  bound  thereby,  and  would  be  liable  to 
the  party  injured  for  such  damages  as  he  might  sustain  by 
reason  of  its  failure  to  perform  such  contract. 

We  think  the  court  below  was  probably  misled  by  the  de- 
cision referred  to  of  the  majority  of  the  court,  and  that  he 
ruled  this  case  upon  the  authority  of  the  case  referred  to.  But 
it  must  follow  from  what  has  been  said  that  the  judgment  of 
the  court  below  must  be  reversed.  The  case  is  remanded  for 
another  trial. 

Judgment  reversed. 

Carrier  may  C!oyTRACT  to  Deliver  Pebsoms  ob  Propertt  betons 
Terminus  of  its  Own  Lines:  Perldna  v.  Portland  etc  R.  R.  Co.,  74  Am. 
Dec.  507,  and  note;  see  note  to  Wells  v.  Thomas,  72  Id.  230;  Wheeler  v.  San 
Francisco  and  Alameda  R.  R.  Co.,  89  Id.  147;  WilUama  v.  Vartderbilt,  84  Id. 
333;  Najac  v.  Boston  <k  L.  R.  R.  Co.,  83  Id.  686. 

Carrier  Contkactino  to  Deliver  Qoods  at  Place  of  Destination, 
beyond  terminas  of  its  own  line,  will  be  liable  for  loss  occasioned  by  con- 
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necting  line:  Peet  v.  Chicago  &  N.  W.  R  li.  Co.,  91  Am.  Dec.  446;  Erie  7?'j/ 
Co.  V.  Wilcox,  25  Am.  Rep.  451;  Mulligan  v.  Illinois  Cent.  R'y  Co.,  14  Id.  514; 
Afobile  and  Oirard  R.  R.  Co.  v.  Copeland,  35  Id.  13;  East  Tennessee  etc.  R.  R. 
Co.  V.  Rogers,  19  Id.  589.  Associated  companiea  are  liable  for  loss  occurring 
beyond  terminus  of  their  respective  lines:  Nashua  Lock  Co.  v.  Worcester 
&  N.  R.  R.  Co.,  2  Id.  242;  cmdra.  Hot  Springs  R.  R.  v.  Trippe,  48  Id.  65. 
Carrier  receiving  goods  consigned  to  place  beyond  terminus  of  its  own  lines 
is  liable  for  the  destruction  of  goods  by  fire  at  such  terminus:  Irish  v.  Mil' 
vxtukee  and  St.  Paul  Ry  Co.,  18  Id.  340;  Condon  v.  Marquette  etc.  R.  R.  Co., 
54  Id.  367;  or  for  non-delivery  of  such  goods  to  connecting  line:  Lawrence  v. 
Winona  etc.  R.  R.  Co.,  2  Id.  130,  and  note;  but  carrier  is  bound  only  to  sea- 
sonably deliver  to  connecting  carrier:  Crawford  v.  Southern  R.  R.  Ass'n,  24 
Id.  626. 

RECBivma  Goods  Mabeed  to  Place  betond  Termiktjs,  Effect  of: 
Pennsylvania  R.  R.  Co.  v.  ScJiwarzenberger,  84  Am.  Dec.  490,  and  note;  see 
extended  noto  to  Wells  v.  T/umas,  72  Id.  232. 

For  Case.<)  in  Which  Carrier  is  not  Liable  for  Loss  of  Goods  occur- 
rmg  beyond  its  own  route,  see  Hodd  v.  United  States  and  Canada  Express  Co., 
36  Am.  Rep.  757,  and  note;  Knight  v.  Providence  <Sc  W.  R.  R.  Co.,  43  Id.  46; 
Pittsburgh  etc.  R.  R.  Co.  v.  Morton,  28  Id.  682;  McMillan  v.  Middgan  etc. 
R.  R.,  93  Am.  Dec.  208;  Baltimore  etc.  R.  R.  v.  Schumacher,  96  Id.  511.  Car- 
rier is  liable  only  as  a  forwarder  after  arrival  of  goods  at  terminus  of  its  line; 
Burroughs  v.  Norwich  dc  W.  R.  R.  Co.,  1  Am.  Rep.  78. 

Power  of  Carrier  to  Limit  its  Responsibility  to  its  Own  Route: 
Mercltants'  Despatch  Je  T.  Co.  v.  Moore,  30  Am.  Rep.  541 ;  Phifer  v.  Carolina 
Cent.  R.  R.  Co.,  45  Id.  687;  Taylor  v.  Little  Rock  etc.  R.  R.  Co.,  29  Id.  1;  Cin- 
cinnati etc.  R.  R.  Co.  v.  PonUus,  2  Id.  391 ;  see  extended  note  to  Wells  v. 
Thomas,  72  Am.  Dec.  231. 

Liability  of  Carrier  for  Loss  of  Baooaoe  on  Connecting  Line: 
Louisville  <fc  N.  R.  R.  Co.  v.  Weaver,  42  Am.  Rep.  654,  and  note  664;  Balti- 
more Je  O.  R.  R.  Co.  V.  Campbell,  38  Id.  617;  Ilawley  v.  Screven,  35  Id.  126; 
Candee  v.  Pennsylvania  R.  R.  Co.,  94  Am.  Dec.  566. 

Through-contracts,  What  are:  See  note  to  Wells  v.  Thomas,  72  Am. 
Dec.  240. 

Law  of  Place  where  Loss  Occurs  Governs  Riobt  of  Parties:  Orap 
▼.  Jackson,  12  Am.  Rep.  1,  and  note  40. 


Strohecker  v.  Irvine. 

[76  Qbobgia,  639.] 
Homestead. —  Attorney  has  lien  of  homestead  for  services  rendered  in  pro* 
tecting  it  against  creditors.    Such  services  are  in  the  nature  of  labor 
done,  or  purchase-money  paid  on  such  homestead. 

H.  F.  Stkohecker  had  execution  issued  against  E.  D. 
Irvine,  and  levied  on  certain  personal  property  belonging  to 
the  latter,  for  the  purpose  of  satisfying  his  attorney's  lien 
which  had  been  foreclosed,  said  lien  being  for  services  per- 
formed in  defending  a  homestead  from  creditors.     The  right.s 
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of  the   wife   and   child   of  defendant  to  the   property  were 
asserted.     Judgment  for  defendant;  plaintiff  appealed. 

Gustin  and  HcUl,  for  the  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

By  Court,  Blandford,  J.  The  question  here  is,  whether  the 
lien  of  an  attorney  for  services  done  and  performed  in  defend- 
ing a  homestead  against  creditors,  and  in  preserving  the  same 
for  the  benefit  of  the  beneficiaries  therein,  is  good  and  binding 
on  the  property  so  set  apart.  We  answer  that  it  is.  It  is  in 
the  nature  of  labor  done  and  purchase-money  thereon.  Pub- 
lic policy  demands  this  answer.  Without  some  security  of 
this  sort,  those  who  are  entitled  to  homestead  exemptions 
might  entirely  fail  of  their  rights  without  the  benefit  of  the 
services  of  a  lawyer;  these  services  in  procuring  the  land  are 
as  sacred  and  important  as  the  services  of  the  carpenter  in 
building  the  house  thereon,  and  stand  upon  the  like  footing  of 
justice  and  equity. 

Judgment  reversed. 


Therk  Appears  to  bk  Some  Inconsistency  in  the  Principal  Case, 
from  the  fact  that  a  lien  is  adjudged  by  the  court  to  exist  in  favor  of  an 
attorney  for  services  performed  in  defending  a  homestead,  when  the  levy  in 
controversy  was  upon  certain  personal  property.  The  constitution  of  that 
state,  adopted  in  1877,  exempts  from  execution  realty  or  personalty,  or  both, 
to  the  value  in  the  aggregate  of  sixteen  hundred  dollars.  Doubtless,  in  the 
principal  case,  the  services  of  the  attorney  were  in  having  set  aside  both  real 
and  personal  property,  which  in  the  aggregate  did  not  exceed  the  limit  fixed 
by  the  constitution;  and  the  property  so  set  apart,  personal  as  well  as  real, 
was  spoken  of  as  a  homestead,  or  a  homestead  exemption. 
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[76  Gboroia,  674.] 

Bill  to  Reform  Mortgage  bt  Adding  Scroll  or  Seal  of  Moetoaoors, 
and  to  foreclose  it  as  reformed,  may  be  sustained,  though  the  statute  sf 
limitations  has  run  against  the  mortgage,  if  it  be  regarded  as  a  simple 
contract,  and  not  as  a  specialty. 

Evasive  and  Disingenuous  Answer  to  Bill  in  Equity,  taken  in  connec- 
tion with  facts  admitted,  may  entitle  complainant  to  the  relief  prayed 
for. 

Mistake,  Relievablb  in  Equity,  is  defined  by  the  code  of  Georgia  to  be 
some  unintentional  act,  omission,  or  error,  arising  from  ignorance,  sur- 
prise, imposition,  or  misplaced  confidence.  It  may  be  either  of  law  or 
of  fact. 
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EviDBNCE  TO  JxTsniT  RELIEF  OX  GROUND  ov  MisTAKK  must  be  clear,  un- 
eqaivocal,  and  decisive  as  to  the  mistake. 

MiSTAKB  OF  Law  is  No  Ground  for  Relief,  nnder  the  code  of  Georgia, 
if  it  consists  of  mere  ignorance  of  law  on  the  part  of  complainant.  It  is 
otherwise,  if  there  is  an  honest  mistake  of  law  on  the  part  of  both  par- 
ties respecting  the  effect  of  an  instrument,  whereby  the  one  suffers  a 
gross  injustice,  and  the  other  gains  an  unconscientious  advantage. 

Eqihty  having  Taken  Jurisdiction  for  One  Purpose  will  retain  it  for 
others  necessary  to  the  final  settlement  of  all  matters  involved  in  the 
litigation  between  the  parties,  growing  out  of  and  connected  with  the 
subject-matter  of  the  suit. 

Action  for  the  reformation  of  a  mortgage  defectively  exe- 
cuted, and  for  its  foreclosure  when  bo  reformed. 

M.  V.  McKibhen  and  W.  W.  Anderson,  for  the  plaintiff  in 
error. 

A.  D.  Hammond^  for  the  defendants  in  error. 

By  Court,  Hall,  J.  The  complainant  exhibited  her  bill  on 
the  equity  side  of  the  court,  praying  the  reformation  of  a  mort- 
gage, which  she  alleged  was  defectively  executed,  in  that  it 
had  no  scroll  attached  to  the  signature  of  the  mortgagors,  al- 
though it  was  stated  on  its  face  that  it  was  "  sealed,"  as  well 
as  "  signed  and  delivered";  that  it  was  her  intention,  as  well 
as  that  of  the  mortgagors,  to  make  the  instrument  a  good, 
valid,  and  legal  mortgage,  and  that  they  failed  in  so  doing  in 
consequence  of  a  mutual  mistake  of  the  law  upon  the  subject. 
She  further  prayed  that  when  so  reformed  and  made  to  speak 
the  intention  of  the  parties,  the  paper  might  be  foreclosed  as  a 
mortgage.  Discovery  was  prayed  as  to  these  matters  from  the 
defendants,  and  for  the  purpose  of  making  it  full,  specific  in- 
terrogatories, which  they  were  required  to  answer,  were  pro- 
pounded. They  filed  an  answer,  but  it  was  not  full,  and  the 
response  to  the  statements  in  the  bill,  and  to  the  interrogato- 
ries, was  evasive  and  insufl&cient.  They  also  filed  a  demurrer 
Betting  up  the  statute  of  limitations  to  the  paper,  which  the 
bill  sought  to  have  corrected,  in  which  they  insisted  that  in  its 
present  form  it  was  a  simple  contract,  and  not  a  specialty,  and 
that  the  suit  on  it  was  not  brought  within  six  years  from  the 
time  it  was  due.  They  denied  that  its  insufficiency  was  the 
result  of'  a  mutual  mistake  of  the  law,  but  answered  that  it 
was  the  result  of  mutual  ignorance  of  the  law.  There  was  no 
denial,  however,  of  the  intention  charged  in  the  bill  to  make 
this  a  good,  valid,  and  sufficient  deed  of  mortgage.  This  dis- 
ingenuous and  insufficient  answer,  with  what  appeared  on  the 
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face  of  the  instrument,  admitted  enough,  under  the  rules  of 
equity,  to  have  entitled  the  complainant  to  the  decree  she 
prayed;  and  these  issues,  on  this  evidence,  should  have  been 
submitted  to  the  jury.  When  the  complainant  had  closed  her 
case,  the  court  sustained  the  demurrer,  holding  that  the  in- 
strument was  not  a  deed  under  seal,  but  a  simple  contract, 
and  the  suit  thereon  was  barred  by  the  statute  of  limitations. 

Whether,  abstractly  considered,  this  was  a  correct  decision 
under  the  law,  it  is  needless  to  inquire;  it  is  enough  that  no 
such  question  was  made  by  the  pleadings  and  the  proof  The 
bill  admitted  that  this  was-  not  a  contract  under  seal,  but 
prayed  that  inasmuch  as  it  was  the  intention  of  the  parties  so 
to  make  it,  and  that  such  intention  failed  to  be  carried  into 
effect  on  account  of  their  mutual  mistake  as  to  the  law,  it 
might  be  made  to  speak  their  real  intention,  and  decreed  to 
be  an  instrument  under  seal,  and  be  foreclosed  as  a  mortgage. 

The  bill  made  no  such  point  as  that  decided  by  the  court; 
it  did  not  seek  the  enforcement  of  the  contract  in  its  present 
form;  it  conceded  that  this  could  not  be  done  under  the  law, 
but  it  insisted  that  it  should  be  put  into  the  form  originally 
intended,  and  that  then  it  should  be  enforced  in  accordance 
with  its  real  purport  and  effect. 

1.  Our  code,  section  3117;  defines  a  mistake  relievable  in 
equity  as  some  unintentional  act,  or  omission,  or  error,  arising 
from  ignorance,  surprise,  imposition,  or  misplaced  confidence. 
It  adds  that  the  power  is  exercised  with  caution,  and  to  jus- 
tify it,  the  evidence  must  be  clear,  unequivocal,  and  decisive 
as  to  the  mistake.  The  relief  will  be  granted,  as  between  the 
original  parties,  and  their  privies  in  lavy,  in  fact  or  estate,  ex- 
cept bona  fide  purchasers  for  value  without  notice:  Id.,  sec. 
3119.  It  is  further  declared  that  mistakes  may  be  either  of 
law  or  fact:  Id.,  sec.  3120. 

2.  And  while  it  is  true  that  for  mere  ignorance  of  law  on 
the  part  of  the  party  herself,  where  the  facts  were  all  known, 
and  there  was  no  misplaced  confidence,  and  no  artifice  or 
deception  or  fraudulent  practice  used  by  the  other  party  to 
induce  the  mistake  of  law,  or  to  prevent  its  correction,  equity 
will  not  intervene  and  grant  the  relief  prayed:  Code,  sec.  3121. 
Yet  if  there  be  an  honest  mistake  of  the  law  as  to  the  effect 
of  an  instrument  on  the  part  of  both  contracting  parties, 
especially  where  it  operates  as  a  gross  injustice  to  one,  and 
gives  an  unconscientious  advantage  to  the  other,  such  mistake 
may  be  relieved  in  equity:  Id.,  sec.  3122. 
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A  careful  examination  of  this  record  might,  we  think,  au- 
thorize a  jury  to  conclude  that  the  defendants,  in  acting  a» 
they  have  been  shown  to  have  done,  were  guilty  of  fraudulent 
practices  in  order  to  prevent  the  correction  of  the  mistake  of 
law,  which  they  admit  resulted,  not  only  from  their  owa 
ignorance  of  law,  but  likewise  that  of  the  complainant;  or 
else  that  they  were  both  honestly  mistaken  as  to  the  legal 
effect  of  the  instrument,  and  being  so  mistaken,  gross  injus- 
tice would  be  done  the  complainant,  and  they  would  be  en- 
abled to  retain  an  unconscientious  advantage,  unless  the  relief 
prayed  was  decreed.  The  discharge  in  bankruptcy  set  up  by 
one  of  the  defendants  was  matter  of  defense,  and  was  not 
reached  in  the  progress  of  the  trial,  and  we  have  no  means  of 
determining  whether  it  would  have  been  available.  Justice 
seems  to  require  that  there  should  be  a  fuller  investigation  of 
the  case,  especially  in  view  of  the  fact  that  the  defendants, 
and  particularly  William  A.  Elder,  who  claims  that  the  title 
to  the  property  mortgaged  was  solely  in  him,  seems,  from  a 
statement  in  their  answer,  to  be  doubtful  as  to  the  propriety 
of  their  conduct  to  the  complainant;  for  they  express  regret 
that  she  "  has  seen  fit  to  resort  to  law  to  accomplish  what  might 
have  been  done  by  a  voluntary  submission  of  her  rights  in  the 
premises  to  their  kindness  and  liberality,  which  they  claim 
they  have  ever  shown  and  are  willing  now  to  show  her."  From 
the  consequences  of  such  signal  favor  and  boundless  liberal- 
ity, a  conscientious,  upright,  intelligent,  and  just  jury  may 
have  felt  it  their  duty  to  relieve  her.  That  the  intention  of 
the  parties  is  to  govern  in  ascertaining  the  character  of  the 
contract,  see  Williams  v.  Greer,  12  Ga.  459.  Besides,  it  was 
the  right  of  the  complainant  under  the  law  to  resort  to  equity 
for  the  foreclosure  of  her  mortgage;  and  having  taken  juris- 
diction for  this  purpose,  the  court  will  retain  it  for  others 
necessary  to  the  final  settlement  of  all  matters  involved  in 
the  litigation  between  the  parties  growing  out  of  and  con- 
nected with  the  subject-matter  of  the  suit:  Clay  v.  Banks,  71 
Ga.  363,  374. 

Judgment  reversed. 

Jackson,  C.  J.,  stated  that  he  concurred  dubitante. 


Mistake  of  Law,  Effects  of,  under  Various  Circumstances:  See 
extended  note  to  Black  v.  Wai-d,  15  Am.  Rep.  171.  Mistake  as  to  legal 
liability  of  a  surety  will  not  avoid  a  new  note  given  by  him  in  place  of  an  old 
one  which  could  not  be  enforced:    Churcliill  v.  Bradley,  56  Id.  663.     Pur* 
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mistake  of  law,  unattended  by  other  circumstances,  will  not  generally  be 
relieved  against  in  equity:  Emerson  v.  Navarro,  98  Am.  Dec.  634.  Where 
parties  understand  the  facts,  an  erroneous  deduction  of  law  is  no  excuse  for 
annulling  contract:  FisJvtr  v.  May,  5  Id.  626.  Relief  will  be  granted  against 
a  mistake  of  law:  Lawrence  v.  Beaubien,  23  Id.  155. 

Money  Paid  under  Mistake  as  to  Legal  Liabilitt  cannot  bk  Re- 
covered BACK:  Needless  v.  Burk,  51  Am.  Rep,  251;  Norton  v.  Warden^  32 
Am.  Dec.  132. 

Mistake  of  Attorney  as  to  Legal  Bearing  of  Certain  FAcrs  upon 
the  title  to  property  is  not  a  ground  for  the  recovery  of  pnrchase-money  of 
such  property:  Burkhauser  v.  Sdimitt,  30  Am.  Rep.  740. 

Promlssory  Note,  Bearing  Interest  at  Rate  Greater  tham  Leoai* 
Rate,  which  rate  the  parties  intended  note  should  bear  after  its  maturity 
and  until  paid,  cannot  be  reformed  by  equity  to  meet  the  intention  of  the 
parties,  although  the  excess  after  maturity,  if  paid,  cannot  be  recovered 
back:  Rector  v.  Collins,  55  Am.  Rep.  571. 

Mistake  of  Law  and  Fact,  Equity  will  Rklibvs  against:  Oriffith  v. 
TownUy,  33  Am.  Rep.  476. 

Distinction  between  Mistake  of  Law  and  loKORAirox  of  Law:  Law- 
renee  v.  Beaubien,  23  Am.  Dec.  155,  and  note. 
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Weber  v.  Christen. 

1121  Illinois,  9L] 

DsLivEBT  09  Deed  is  always  Essential  to  its  Opebatiok  and  Valeditt. 

Simplest  Mode  op  Delivering  Deed  is  Manual  Transpieb  op  It  by  the 
grantor  to  the  grantee,  with  intent  of  transferring  title  to  the  property 
and  of  relinquishing  all  control  over  the  instrument. 

Delivery  op  Deed  may  be  Effected  without  actually  passing  the  writing 
from  the  grantor  to  the  grantee,  as  where,  while  the  instrument  is  in  the 
presence  of  both  parties,  the  grantor  directs  the  grantee  to  take  posses- 
sion of  it,  with  intent  to  transfer  the  property,  and  the  latter  expresses 
hia  willingness  so  to  do. 

Escrow.  —  Deed  in  the  hands  of  the  grantee  is  never  treated  as  an  escrow. 

Delivery  op  Deed.  —  Act  and  intention  are  two  elements  essential  to  the 
delivery  of  a  deed. 

Delivery  op  Deed  is  not  Effected  by  Signing,  Acknowledging,  and 
Recording  It,  without  the  knowledge  or  assent  of  the  grantee,  if  he  is 
an  adult,  unless  it  is  shown  that  the  grantor  intended  thereby  to  give 
effect  and  operation  to,  and  to  relinquish  all  control  over,  such  deed,  and 
that  the  grantee,  on  being  informed,  assented. 

Assent  op  Grantee  to  Deed  need  not  be  Shown,  if  it  is  a  voluntary 
settlement,  or  he  is  not  sui  juris. 

Deed  Signed,  Acknowledged,  and  Placed  on  Record,  without  any  in- 
tent to  part  with  the  deed  or  the  land  (the  grantors  retaking  possession  of 
the  deed  as  soon  as  recorded,  and  ever  thereafter  retaining  such  posses- 
sion, and  the  grantees  having  no  knowledge  of  the  deed  at  the  time,  nor  ■ 
any  possession  or  control  of  the  deed  at  any  time),  is  not  delivered,  nor 
is  the  title  of  the  grantors  divested  thereby. 

Ejectment  against  Amalia  Christen,  widow  of  Ludwig 
Christen,  to  recover  certain  lands  claimed  by  the  plaintiffs 
under  a  conveyance  signed  and  acknowledged  by  Christen  and 
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■wife,  and  by  him  filed  for  record.     Judgment  for  defendant. 
Plaintifis  appealed. 

Joseph  PJirshing,  for  the  appellants. 

Smith  and  Forch,  for  the  appellee. 

By  Court,  Mulkey,  J.  The  appellants,  Herman  and  Bruno 
Weber,  brought  an  action  of  ejectment  in  the  superior  court  of 
Cook  County,  against  Amalia  Christen,  for  the  recovery  of  cer- 
tain lots  and  parcels  of  land,  which  it  is  conceded  formerly 
belonged  to  her  husband,  Ludwig  Christen,  now  deceased. 
There  was  a  judgment  for  defendant  in  the  court  below,  and 
the  plaintiffs  appealed  to  this  court. 

It  appears  that  Christen  and  wife,  on  the  15th  of  January, 
1884,  executed  two  deeds,  which,  together,  purported  to  con- 
vey the  premises  in  question  to  the  plaintiffs,  who  are  nephews 
of  Mrs.  Christen,  one  of  whom  was  at  the  time  a  minor.  One 
of  the  parcels  of  land  constituted  the  homestead  premises  of 
the  grantors,  but  the  deed  covering  it  contained  a  formal  re- 
lease and  waiver  of  the  right  of  homestead  therein.  The 
deeds  were  properly  acknowledged  before  a  notary  on  the  day 
of  their  execution,  and  on  the  following  day  were  filed  for 
record  in  the  proper  oflBce.  Having  bee.i  recorded,  they  were 
shortly  afterwards  taken  out  of  the  oflfice  by  Christen,  and 
were  kept  by  him  or  his  wife  until  his  death,  which  occurred 
in  March,  1885.  After  that  time  she  had  exclusive  possession 
and  control  of  them  up  to  the  time  of  the  commencement  of 
this  suit.  Christen  left  no  children  or  descendants  of  children. 
The  appellants  had  no  knowledge  of  the  making  of  the  deeds 
in  question,  or  of  the  filing  of  them  for  record.  The  father  of 
the  grantees  testifies,  however,  that  Christen,  on  a  certain 
occasion,  informed  them  of  what  he  had  done,  and  that  they 
expressed  their  approval  by  thanking  Christen  for  it.  On  the 
other  hand,  the  evidence  tends  to  show  that  the  real  object  in 
making  the  deed  was  to  put  the  property  beyond  the  reach  of 
Christen's  creditors.  Christen  stated  to  the  notary,  as  the 
latter  testifies,  that  the  deeds  were  made  without  considera- 
tion, and  assigned  as  a  reason  therefor  that  he  and  his  wife 
had  been  in  trouble  and  did  not  wish  to  get  into  any  more; 
that  they  had  had  to  pay  a  judgment,  and  that  he  was  afraid 
they  would  have  to  pay  another;  that  "  they  wanted  to  convey 
the  property,  so  the  courts  could  not  get  hold  of  it."  When 
cautioned  by  the  notary,  and  told  that  it  was  dangerous  to 
transfer  their  property  that  way,  Christen  replied  "  that  they 
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relied  perfectly  on  their  relatives,  and  they  would  take  all  the 
responsibility  of  conveying  them  the  property,  because  it  would 
not  hurt  them  any." 

Assuming  this  testimony  to  be  true  (and  there  is  nothing  in 
the  record  to  the  contrary),  it  is  very  clear  that  Christen  did 
not,  by  the  making  and  recording  of  these  deeds,  intend  to  de- 
prive himself  of  the  property  which  they  purported  to  convey. 
His  purpose  was  evidently  to  make  the  public  record  show  the 
title  in  his  wife's  nephews,  without  any  intention  of  parting 
with  the  property  itself,  and  by  this  means  protect  it  from 
legal  process. 

The  question  then  arises,  whether  the  making  and  recording 
of  the  deeds,  under  the  circumstances  and  for  the  purpose 
stated,  had  the  effect,  notwithstanding  the  grantors  purposely 
retained  possession  of  the  deeds,  of  passing  the  title  to  the 
premises  to  the  grantees;  or  in  other  words,  the  question  is. 
Do  the  facts  stated  show  a  delivery  of  the  deeds?  This  is  the 
only  question  in  the  case. 

That  a  delivery,  in  every  case,  is  essential  to  the  operation 
and  validity  of  a  deed,  is  conceded  by  all;  but  whether  the 
facts  relied  on  to  establish  a  delivery  in  a  particular  case  are 
BuflScient  for  that  purpose  often  presents  a  diflBcult  question 
to  determine.  This  results  from  the  fact  that  the  law  does 
not  afford  any  universal  test,  applicable  alike  to  all  cases,  by 
which  the  question  of  delivery  may  be  certainly  determined. 
The  ordinary  and  simplest  mode  of  delivering  a  deed  is,  of 
course,  the  actual  tradition  or  manual  transfer  of  the  instru- 
ment from  the  grantor  to  the  grantee,  for  the  purpose  and 
with  the  intention  of  passing  the  title  from  the  former  to  the 
latter,  and  of  relinquishing  all  power  and  control  over  the  in- 
strument itself.  But  it  is  well  settled  that  this  actual  passing 
of  the  deed  from  the  hands  of  one  to  that  of  the  other  is  not 
absolutely  essential  in  any  case.  Other  acts,  accompanied 
with  a  clear  intention  to  pass  the  title  from  one  to  the  other, 
are  equally  efficacious  in  establishing  a  delivery.  Thus,  where 
the  grantor  in  a  deed  lying  in  the  presence  of  the  parties  to  it, 
with  the  intention  of  passing  the  estate  and  of  divesting  him- 
self of  all  power  over  the  instrument  itself,  directs  the  grantee 
to  take  possession  of  it,  and  the  latter  signifies  his  assent,  the 
delivery  will  be  complete  without  either  of  the  parties  actu- 
ally touching  the  deed.  Or  if,  in  the  case  supposed,  the 
grantor  should,  with  a  like  purpose  and  intent,  pick  up  the 
instrument  and  hand  it  to  the  grantee  without  saying  any- 
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thing,  the  delivery  would  be  equally  good.  Hence  the  oft- 
repeated  saying  in  the  books,  that  a  deed  may  be  delivered 
by  some  act  without  words,  or  with  words  without  any  act  of 
<ielivery,  or  by  words  and  acts  both.  The  statement,  as  here 
formulated,  is  the  substance  of  what  is  to  be  found  in  all  the 
books  which  treat  of  this  subject,  yet  it  may  be  doubted 
whether  it  is  not  liable  to  misapprehension. 

Act  and  intention  are  the  two  elements  or  conditions  essen- 
tial to  a  delivery.  The  act  may,  as  we  have  just  seen,  be  a 
manual  transfer  of  the  instrument,  with  or  without  words,  or 
it  may  be  a  purely  verbal  act,  as,  where  the  grantee  is  simply 
directed  to  go  and  get  the  deed  already  prepared  for  him.  It 
is  the  intention,  however,  which  gives  vitality,  force,  and  effect 
to  the  act,  whatever  that  may  be.  There  is  this  diversity,  how- 
ever: in  the  case  of  an  actual  delivery  of  the  instrument  by 
the  grantor  to  the  grantee,  though  accompanied  with  a  verbal 
understanding  that  it  is  not  to  take  effect  except  upon  certain 
conditions,  the  title  will  nevertheless  pass,  upon  the  well-set- 
tled principle  that  a  deed  voluntarily  placed  in  the  hands  of 
the  grantee  is  never  to  be  treated  as  an  escrow:  People  v.  Bost- 
wick,  32  N.  Y.  445. 

As  the  deeds  in  this  case  were  never  actually  delivered  by 
the  grantor,  the  question  arises,  What  act  or  acts  of  his,  verbal 
or  otherwise,  can  be  regarded  or  treated  as  an  equivalent  or 
fiubstitute  for  such  actual  delivery?  If  the  acknowledgment 
and  recording  of  the  deeds  cannot  be  so  regarded  and  treated, 
then,  of  course,  there  is  nothing  in  the  record  that  can  be. 
It  is  to  be  regretted  that  the  decisions  on  this  subject  cannot 
be  fully  harmonized  on  any  well-recognized  principle.  We 
think,  however,  that  the  crucial  test,  in  all  cases,  is  the  intent 
with  which  the  act  or  acts  relied  on  as  the  equivalent  or  sub- 
stitute for  actual  delivery  were  done.  This  intent,  of  course, 
is  to  be  gathered  from  the  conduct  of  the  parties,  particularly 
the  grantor,  and  all  the  surrounding  circumstances.  We  think, 
in  the  case  of  an  adult  grantee,  the  acknowledging  and  record- 
ing of  the  deed  without  his  knowledge  or  consent  does  not,  of 
itself,  according  to  the  weight  of  authority,  amount  to  a  de- 
livery: Parker  v.  Hill,  8  Met.  447;  Jackson,  Demise  of  Fames, 
V.  Phipps,  12  Johns.  418;  Woodbury  v.  Fisher,  20  Ind.  388;  83 
Am.  Dec.  325;  Parmelee  v.  Simpson,  5  Wall.  81;  Herbert  v. 
Herbert,  Breese,  354;  12  Am.  Dec.  192.  Yet  if,  from  all  the 
circumstances  in  such  a  case,  it  appears  the  grantor,  by  these 
acts,  intended  to  give  effect  and  operation  to  the  deed,  and  to 
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relinquish  all  power  and  control  over  it,  we  think  it  clear  the 
law  would  give  the  deed  effect  accordingly, — in  other  words, 
Buch  acts  would,  in  law,  amount  to  a  delivery.  This  would 
certainly  be  so  in  the  case  of  a  voluntary  settlement,  or  of  a 
conveyance  in  trust  for  the  benefit  of  creditors,  or  of  a  convey- 
ance to  a  person  who,  from  any  cause,  is  incapable  of  making 
a  valid  contract:  Tompkins  v.  Wheeler,  16  Pet.  106;  Younge  v. 
Guilbeau,  3  Wall.  636;  Masterson  v.  Cheek,  23  111.  72;  Bryan 
V.  Wash,  2  Gilm.  557. 

It  is  also  true,  as  a  general  proposition,  where  nothing  ap- 
pears to  show  a  contrary  intention,  that  if  the  owner  of  an 
estate  makes  a  conveyance  of  it,  and  places  the  deed  upon 
record  without  the  knowledge  of  the  grantee,  the  title  will 
nevertheless  pass,  if  the  latter,  on  being  informed  of  the  trans- 
action, assents  to  it.  And  where  the  conveyance  is  a  volun- 
tary settlement,  or  to  one  who  is  not  sui  juris,  a  formal  assent 
need  not  be  shown,  as  it  will,  if  nothing  further  appear,  be 
presumed. 

In  the  present  case,  it  will  be  remembered,  the  deeds  were 
made  and  put  on  record  without  the  knowledge  of  the  gran- 
tees, who  were  subsequently  informed  of  the  fact  by  the 
grantor.  When  so  informed,  according  to  the  testimony  of 
their  father,  they  both  expressed  their  assent  and  satisfaction 
at  what  had  been  done,  but  as  one  of  them  was  a  minor,  no 
significance  can  therefore  be  attached  to  his  approval  of  the 
conveyance.  If  nothing  further  appeared  in  the  case  than 
this,  we  would  have  no  hesitancy  in  holding  that  the  appel- 
lants acquired  a  good  title  to  the  property.  But  such  is  not 
the  case.  From  what  has  already  appeared,  we  are  fully 
satisfied  there  was  no  original  intention  on  the  part  of  Chris- 
ten or  his  wife  to  part  with  the  deed  or  the  estate  in  the  land. 
This  is  not  only  shown  by  his  declarations  to  the  father  of  the 
grantees,  and  the  notary  who  took  the  acknowledgment,  but 
also  by  the  fact  that  he  never  parted  with  the  custody  or 
control  over  the  deeds  during  his  lifetime.  He  did  not  even 
permit  them  to  remain  in  the  clerk's  oflBce  but  a  few  days  for 
the  purpose  of  having  them  recorded.  They  were  left  at  the 
oflBce  on  the  16th  of  January,  and  taken  out  on  the  5th  of  the 
following  month. 

We  think,  all  the  facts  considered,  this  case  is  clearly  gov- 
erned by  the  case  of  Union  Mutual  Ins.  Co.  v.  Campbell,  95  111. 
267,  35  Am.  Rep.  166,  in  which  will  be  found  an  extended  dis- 
cussion of  the  questions  herein  adverted  to,  and  a  general  re- 
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view  of  the  authorities  bearing  upon  them;  and  we  therefore 
specially  refer  to  that  case,  as  containing  a  full  expression  of 
our  views  on  the  subject. 

While  the  cast  in  hand  is,  in  some  respects,  a  close  one, 
yet,  upon  the  whole,  wc  think  the  finding  of  the  lower  court  is 
correct,  and  that  the  judgment  should  therefore  be  aflBrmed. 

Judgment  affirmed. 

Deltvket  of  Debd  is  Essential;  and  the  intention  to  have  delivery 
made  on  tho  grantor  s  death,  and  leaving  it  in  an  envelope  with  directioixs 
for  delivery,  do  not  dispense  with  the  necessity  for  an  actual  delivery:  Stone 
V.  French,  1  Am.  St.  Rep.  237,  and  cases  there  cited;  Davia  v.  Cross,  52  Am. 
Rep.  177.  Recording  a  conveyance  is  prima  -facie  a  delivery  thereof:  Burke 
V.  Adams,  50  Id.  510;  Tobin  v.  Bass,  55  Id.  392. 

Escrow.  —  A  deed  can  never  be  delivered  to  the  grantee  in  escrow,  or 
upon  conditions.  If  the  grantor  undertakes  to  make  such  a  delivery,  the 
deed  becomes  operative  at  once,  and  the  conditions  are  nullities:  Worrall  v. 
Munn,  55  Am.  Rep.  330,  and  note.  If  a  deed  is  put  in  escrow,  and  is  fraudu- 
lently  obtained  from  the  custodian  by  the  grantee,  who  thereupon  sells  the 
property  to  an  innocent  purchaser,  the  latter  acquires  a  good  title,  because, 
where  one  of  two  innocent  persons  must  suffer,  it  should  be  the  one  whose 
act  or  neglect  put  it  in  the  power  of  the  wrong-doer  to  do  the  wrong;  iu 
other  words,  "  He  who  trusts  most  must  suffer  most":  Qiuck  v.  MilUgan,  58 
Am.  Rep.  49. 
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Tkade-mabk. — Generally  One,  by  Usino  his  Own  Name  as  a  trade* 
mark,  cannot  deprive  another  having  the  same  name  from  using  it  in 
conducting  his  business,  provided  the  latter  resorts  to  no  device  or  arti- 
fice to  create  the  impression  that  the  goods  manufactured  or  sold  by  him 
are  manufactured  or  sold  by  the  former. 

One  may  Grant  Exclusive  Right  to  Use  his  Name  to  Another  in  con- 
nection with  the  manufacture  and  sale  of  a  product  of  a  certain  kind  and 
quality;  and  if  he  does  so,  he  will  be  enjoined  from  subsequently  using 
his  own  name  in  connection  with  the  manufacture  and  sale  of  a  like 
product. 

Seller  or  Established  Business,  with  the  right  to  use  his  name  in  con- 
nection with  such  basiness,  cannot  afterwards  resume  it  in  carrying  oa 
the  same  business. 

Bill  to  enjoin  the  defendant  Samuel  Frazer,  and  others, 
from  using  his  name.  Decree  for  the  complainant,  and  de- 
fendants  appealed. 

Sheehan  and  McHugh,  for  the  appellants. 

McClellan  and  Cummins,  and  M.  W.  FuUer  and  L.  L.  Bondj 
for  the  appellee. 
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Bj  Court,  MuLKEY,  J.  The  appellee,  on  the  thirtieth  day 
of  August,  1884,  exhibited  its  bill  in  the  superior  court  of  Cook 
County,  against  the  appellants,  to  enjoin  the  latter  from  using 
the  name  of  "Frazer,"  "Samuel  Frazer,"  "fi.  Frazer,"  or  "S. 
Frazer  &  Co.,"  or  the  name  "  Frazer,"  "  in  any  way,  in  the 
manufacture  of  axle  grease,  according  to  the  process  and  of 
the  ingredients  used  by  the  appellee  in  the  manufacture  of 
Frazer's  Axle  Grease,  or  of  axle  grease  of  any  kind  whatso- 
ever," etc.  The  court,  upon  the  hearing,  rendered  a  decree  in 
substantial  conformity  with  the  prayer  of  the  bill,  and  the 
defendants  appealed  to  the  appellate  court  for  the  first  dis- 
trict, where  the  decree  was  aflBrmed.  By  the  present  appeal, 
the  record  of  the  proceedings  in  the  lower  courts  is  brought 
here  for  review. 

In  1856,  or  thereabouts,  appellant,  Samuel  Frazer,  com- 
menced, at  Galena,  Illinois,  the  manufacture  and  sale  of  an 
axle  grease,  known  and  designated  in  the  trade  as  "  Frazer's 
Axle  Grease."  It  was  also  called  "Frazer's  Grease,"  and 
"  Frazer's  Lubricator,"  The  process  of  manufacturing  this 
grease  is  Frazer's  own  discovery.  The  product  of  the  discov- 
ery is  obtained  by  combining  rosin  oil,  lime,  sal-soda,  palm 
oil,  and  water  in  certain  proportions.  The  rosin  oil  used  for 
this  purpose  is  produced  by  the  distinctive  distillation  of  rosin, 
also  a  discovery  of  Frazer's,  for  which  he  received  a  patent  in 
1860.  In  1868,  with  a  view  of  changing  the  location  of  his 
business  from  Galena  to  Chicago,  he  formed  a  copartnership 
with  George  B.  Swift,  Edward  Hunter,  and  Otis  S.  Favor, 
under  the  firm  name  of  Frazer,  Swift,  &  Co.,  which  was  sub- 
sequently changed  to  that  of  the  Frazer  Lubricator  Company. 
In  February,  1870,  John  A.  Packard  became  a  member  of  the 
firm,  and  Frazer  retired  from  it.  The  terms  and  conditions 
upon  which  this  change  in  the  partnership  was  effected  are 
fully  shown  by  the  following  written  agreement,  which  was 
duly  signed  and  sealed  by  all  the  parties  thereto:  — 

"  This  agreement,  made  and  entered  into  the  seventh  day  of 
February,  A.  D.  1870,  by  and  between  Samuel  Frazer,  of  Ga- 
lena, Illinois  (now  temporarily  residing  in  Chicago,  in  said 
state),  party  of  the  first  part,  and  Edward  Hunter,  John  A. 
Packard,  Otis  S.  Favor,  and  George  B.  Swift,  of  said  Chicago, 
parties  of  the  second  part:  — 

"Witnesseth:  That  for  a  valuable  consideration,  and  the 
further  consideration  of  ten  dollars  to  the  party  of  the  first 
part  paid  by  the  party  of  the  second  part,  the  receipt  whereof 
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is  hereby  confessed  and  acknowledged,  the  party  of  the  first 
part  hereby  sells,  assigns,  transfers,  and  conveys  unto  the  said 
parties  of  the  second  part  all  his  right,  title,  and  interest  in 
and  unto  certain  letters  patent  (and  the  invention  thereby 
secured),  which  were  issued  to  the  party  of  the  first  part  by 
the  United  States  of  America,  on  the  twelfth  day  of  June,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty, 
bearing  thereon  the  number  of  said  patent,  to  wit,  No.  28,663, 
said  letters  patent  embracing  and  covering,  in  general  terms, 
*a  new  and  useful  improvement  in  distillation  of  oils  from 
rosin,'  said  invention  being  particularly  described  in  the 
schedule  and  diagram  attached  to  said  letters  patent,  and  of 
record  in  the  patent-oflBce  in  the  city  of  Washington,  in  the 
District  of  Columbia.  The  party  of  the  first  part,  for  the  con- 
sideration aforesaid,  hereby  authorizes  the  parties  of  the 
second  part,  their  assigns,  successors,  heirs,  administrators, 
executors,  or  legal  representatives,  to  use  his  name,  so  far  as 
it  may  be  necessary  to  use  it,  as  a  trade-mark,  or  as  indi- 
cating the  material  or  product  which  has  heretofore  been 
manufactured  under  said  letters  patent,  and  generally  known 
and  called  '  Frazer's  Axle  Grease,'  '  Frazer's  Lubricator,'  or 
'  Frazer's  Grease,'  and  confers  the  authority  to  use  his  name, 
as  aforesaid,  upon  the  parties  of  the  second  part,  their  assigns, 
successors,  etc.,  exclusively,  and  binds  himself  to  confer  that 
authority  upon  no  other  person  or  persons,  corporation  or  asso- 
ciation, whatsoever;  and  he  hereby  sells,  assigns,  and  transfers, 
for  the  same  aforesaid  consideration,  unto  the  said  parties  of 
the  second  part,  their  assigns,  successors,  and  legal  representa- 
tives, all  interest,  right,  and  title  which  he  may  have  in  any 
renewals  or  extensions  of  said  letters  after  the  expiration 
thereof,  and  hereby  expressly  agrees  and  binds  himself  unto 
the  said  parties  of  the  second  part,  their  assigns,  successors, 
or  legal  representatives,  to  make  in  his  own  name,  but  for  the 
benefit  of  said  parties  of  the  second  part,  all  or  any  applica- 
tions, petitions,  or  requests  in  writing,  or  otherwise,  which 
may  be  required  by  said  parties  of  the  second  part  for  the  pur- 
pose of  obtaining  any  renewal,  extension,  or  reissuance  of  said 
letters  patent,  and  without  charge  therefor,  provided  said  par- 
ties of  the  second  part  assume  and  pay  all  costs  and  expenses 
attendant  thereupon;  and  said  party  of  the  first  part  agrees 
and  binds  himself  not  to  engage  hereafter  in  the  manufacture, 
directly  or  indirectly,  of  the  product  or  material  secured  by 
€aid  letters  patent  and  known  as  aforesaid,  and  not  to  use,  or 
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authorize  the  use  of,  his  name  as  a  trade-mark,  or  otherwise, 
for  the  manufacture  of  said  lubricator,  axle  grease,  or  grease, 
or  any  other  product  made  under  said  letters  patent.  The 
parties  of  the  second  part  hereby  agree  to  hold  said  party  of 
the  first  part  harmless  against  all  or  any  costs  or  liabilities 
arising  from  the  use  of  his  name,  as  aforesaid." 

Frazer  received  for  his  interest  in  the  business  and  assets  of 
the  concern,  and  the  rights  secured  under  the  above  agree- 
ment, in  property  and  money,  altogether,  seventeen  thousand 
five  hundred  dollars,  most,  if  not  all,  of  which  was  paid  by 
Packard,  who  took  his  place  in  the  firm.  On  the  29th  of 
April  following,  the  members  then  composing  the  firm  of 
the  Frazer  Lubricator  Company  became  incorporated  under 
the  same  name,  and  the  corporation  thus  formed,  being  the 
present  appellee,  succeeded  to  all  the  rights,  property,  and 
assets  of  the  concern.  Since  that  time  the  same  business  has 
been  successfully  carried  on,  and  so  extended  by  the  company 
until  it  has  become  one  of  vast  proportions,  and  highly  re- 
munerative to  the  stockholders.  At  the  time  of  Frazer's  with- 
drawal from  the  business,  the  process  of  making  the  axle 
grease  was  known  only  to  himself  and  one  or  two  others,  and 
even  now  it  appears  to  be  known  to  but  few. 

In  1879  Frazer  obtained  a  patent  from  the  government  for 
what  he  claimed  to  be  an  improvement  in  the  manufacture  of 
the  axle  grease,  in  which  patent  reference  is  made  to  the 
patent  of  1860.  In  the  following  year  he  applied  for  and  ob- 
tained a  second  patent  for  another  discovery  and  improvement 
upon  the  process  of  making  said  axle  grease.  Armed  with 
these  additional  patents, — or  rather  the  last  one,  as  he  claims 
the  first  was  issued  by  mistake,  —  he,  in  1884,  in  connection 
with  others,  under  the  name  of  "  S.  Frazer  &  Co.,"  com- 
menced again,  at  Galena,  the  manufacture  of  axle  grease, 
which  was  put  up  and  sold  in  packages  marked  "  Superior 
Axle  Grease."  Below  this  brand  or  mark  was  the  name  of 
the  firm,  "  S.  Frazer  &  Co.,"  in  good-sized  capitals.  While 
these  packages  differed,  in  a  number  of  particulars,  from 
those  put  up  by  appellee,  yet  in  other  respects,  it  must  be  ad- 
mitted, there  was  a  striking  resemblance  between  them,  which, 
when  taken  together  with  the  nahie  "  Frazer,"  was  well  calcu- 
lated to  mislead  dealers  not  knowing  there  was  more  than  one 
company  engaged  in  the  same  kind  of  business,  or  not  familiar 
with  the  marks  by  which  the  packages  of  the  two  establish- 
ments were  distinguishable.     Appellee  regarding  the  business 
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of  appellants,  in  the  manner  carried  on  by  them,  as  an  inva- 
sion of  its  rights,  filed  the  present  bill,  for  the  purpose  and 
with  the  result  already  stated. 

Able  and  elaborate  arguments,  presenting  the  respective 
contentions  of  the  parties,  have  been  filed  in  the  case,  which 
exhaustively  treat  of  every  question  of  law  or  fact  presented 
by  the  record  that  has  either  a  direct  or  remote  bearing  upon 
the  merits  of  the  controversy.  In  addition  to  this,  there  have 
been  filed  with  the  briefs  of  counsel  written  opinions  in  the 
case  in  the  superior  as  well  as  in  the  appellate  court,  in  both 
of  which  the  salient  and  controlling  features  of  the  case  are 
ably  and  fairly  presented.  We  fully  concur  both  in  the  rea- 
soning and  conclusion  of  those  opinions. 

Under  the  circumstances  stated,  entertaining  the  opinion 
we  do,  it  would  be  a  useless  task  to  go  over  the  whole  ground 
again,  which  would  necessarily  be  in  the  main  but  a  repeti- 
tion of  what  has  already  been  so  well  said  by  the  lower  courts. 
We  shall  therefore  content  ourselves  with  briefly  noticing  a 
few  of  the  points  upon  which  appellants  seem  to  place  most 
reliance,  and  calling  special  attention  to  some  of  the  provis- 
ions of  the  contract  above  set  forth,  and  upon  which  the  con- 
clusion we  have  reached  is  mainly  rested. 

Among  other  things,  it  is  complained  that  the  lower  courts 
committed  an  "unpardonable  error"  in  finding  the  two  greases 
are  substantially  the  same.  We  do  not  think  the  facts  war- 
rant the  strong  terms  in  which  this  complaint  is  made.  It  is 
an  undisputed  fact  that  both  greases  are  made  from  a  combi- 
nation of  rosin  oil,  lime,  sal-soda,  and  water.  In  this  respect 
they  are  certainly  alike.  So  far  as  the  product  is  concerned, 
from  the  evidence  produced,  it  is,  to  say  the  least  of  it,  doubt- 
ful which,  if  either,  is  the  better  grease.  Viewing  the  question, 
then,  from  a  practical  aspect,  we  think  the  lower  courts  were 
fully  justified  in  finding  the  two  greases  were  substantially 
the  same.  It  is  true,  the  analyses  which  were  made — being 
four  in  number,  by  as  many  different  chemists — show  some 
diff*erences  in  the  relative  proportions  of  the  ingredients  used 
in  making  the  two  greases,  but  the  diversity  in  this  respect, 
conceding  it  to  exist,  is  not,  in  our  judgment,  so  great  as  to 
materially  affect  the  rights  of  the  parties  to  this  controversy. 
So  far  as  these  analyses  are  concerned,  it  is  worthy  of  note 
that  no  two  of  them  are  alike. 

It  is  also  earnestly  contended  that  there  can  be  no  trade- 
mark in  the  name  "Frazer,"  and  hence  it  is  concluded  there 
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was  error  in  the  decree  in  enjoining  Frazer  from  the  use  of 
his  own  name  in  connection  with  the  business  of  the  firm  of 
which  he  was  a  member.  It  is  certainly  true,  as  a  general 
proposition,  that  one  cannot,  by  using  his  own  name  as  a 
trade-mark,  deprive  another  having  the  same  name  from 
using  it  in  conducting  his  own  business.  But  even  here  the 
latter  will  not,  under  cover  of  using  his  own  name,  be  per- 
mitted to  resort  to  any  device  or  artifice  by  which  the  public 
will  be  led  to  purchase  his  goods  or  manufactured  products 
under  the  belief  that  they  are  those  of  the  former.  In  the 
view  we  take  of  the  case,  we  do  not  think  it  important  whether 
the  expression  "Frazer,"  "Frazer's  Grease,"  or  "Frazer's 
Axle  Grease,"  is,  strictly  speaking,  a  trade-mark  or  not.  The 
important  question,  in  our  opinion,  is,  whether,  under  the 
facts  averred  in  the  bill  and  proved  on  the  hearing,  Frazer 
and  those  associated  with  him  in  the  business  have  the  right 
to  use  his  name  in  connection  with  the  manufacture  and  sale 
of  axle  grease  of  the  kind  and  quality  made  and  sold  by 
them.  This  conclusion  we  rest  upon  the  contract  itself.  Be- 
fore the  making  of  the  contract,  Frazer,  like  any  other  person 
who  had  not  voluntarily  parted  with  it,  had  the  right  to  use 
his  own  name  in  conducting  his  own  business,  either  by  him- 
self or  in  connection  with  others,  provided  it  was  done  in  a 
proper  and  legitimate  way.  The  right  to  thus  use  his  name 
was  a  valuable  one,  rendered  doubly  so  in  his  case,  because 
it  was  that  of  the  discoverer  of  a  valuable  and  popular  article 
of  trade  then  being  manufactured  and  sold  on  the  market  by 
himself  under  that  name.  But  this  right,  like  most  other 
property  rights,  was  the  subject  of  sale  and  transfer,  and,  as 
we  have  already  seen,  he  did,  for  a  valuable  consideration,  so 
dispose  of  it.  The  question  now  is,  Will  equity  permit  him, 
and  those  acting  in  concert  with  him,  to  defeat  the  right  and 
title  thus  disposed  of,  in  the  hands  of  the  assignee  of  his 
grantees  ? 

The  principle  seems  to  be  well  settled,  that  where  a  party 
sells  out  an  established  business,  and  with  it  his  own  name, 
to  be  used  in  connection  with  such  business,  he  cannot  after- 
wards resume  it  in  carrying  on  the  same  business:  Gillis  v. 
Hally  Cox's  American  Trade-mark  Cases,  696;  Witt  v.  Cor- 
coran, Cox's  Manual  of  Trade-mark  Cased,  423;  L.  R.  2  Ch. 
69;  L.  J.  45  Ch.  603;  34  L.  T.,  N.  S.,  550;  24  Week.  Rep.  501; 
Charton  v.  Douglass,  Cox's  Manual  of  Trade-mark  Cases,  172; 
1  Johns.  174;  L.  J.  28  Ch.  841;  5  Jur.,  N.  S.,  887;  33  L.  T. 


May,  1887.]     Fbazer  v.  Frazek  Lubricator  Co.  79 

57;  7  Week.  Rep.  365;  Ayer  v.  Hall,  3  Brewst.  509;  Probasco 
V.  BouyoUy  1  Mo.  App.  241;  Filkins  v.  Blackman,  13  Blatchf. 
440. 

The  case  in  hand  falls  directly  within  the  doctrine  of  the 
cases  cited.  There  is  nothing,  however,  new  in  this  doctrine. 
It  is  the  old  principle,  that  a  title  based  on  a  sale  for  a  valu- 
able and  adequate  consideration,  fairly  entered  into  between 
parties  sui  juris,  will  be  upheld,  and  enforced  in  equity  as  well 
as  at  law. 

It  will  be  seen,  by  looking  at  the  contract  in  question,  that 
Frazer,  in  the  first  place,  sells  and  conveys,  absolutely,  all  his 
right,  title,  and  interest  in  and  to  the  patent  for  making  the 
rosin  oil.  He  then  proceeds  to  confer  on  the  grantees,  their 
" successors,"  etc.,  the  right  to  use  his  name,  "so  far  as  it 
might  be  necessary  to  use  it  as  a  trade-mark,  or  as  indicating 
the  material  or  product  which  had  theretofore  been  manufac- 
tured under  said  letters  patent,  and  generally  known  and 
called  '  Frazer's  Axle  Grease,' "  etc.  Had  the  agreement 
stopped  here,  there  would,  at  least,  have  been  a  question 
whether  this  grant  of  the  right  to  use  Frazer's  name  for  the 
purpose  stated  was  intended  to  be  exclusive.  But  as  this 
right,  unless  exclusive,  would  have  been  of  little  or  no  value, 
it  was  a  matter  of  great  importance  to  the  grantees  that  all 
doubt  whatever  on  the  subject  should  be  removed;  and  for 
this  purpose,  it  is  then  added  that  Frazer  "confers  the  au- 
thority to  use  his  name,  as  aforesaid,  upon  the  parties  of  the 
second  part,  to  their  assigns,  successors,  etc.,  exclusively." 
He  also  expressly  binds  himself  to  confer  such  authority  upon 
no  other  person  or  persons,  corporation  or  association,  whatso- 
ever. Having  thus  covenanted  not  to  confer  the  right  to  use 
his  name  upon  any  one  else,  he  then  stipulates  as  follows: 
"And  the  said  party  of  the  first  part  agrees  and  binds  him- 
self not  to  engage  in  the  manufacture,  directly  or  indirectly, 
of  the  product  or  material  secured  by  said  letters  patent,  and 
known  as  aforesaid."  If  this  covenant  stood  alone,  there 
might  be  some  question  as  to  what  was  meant  by  it.  But 
when  taken  in  connection  with  the  provision  preceding  it, 
which  gives  the  grantees  the  right  to  use  Frazer's  name  as  a 
trade-mark,  or  "  as  indicating  the  material  or  product"  there- 
tofore manufactured  under  the  patent,  "known  and  called 
Frazer's  Axle  Grease,"  etc.,  there  is  no  room  to  doubt  what 
was  intended.  The  words  '•  known  as  aforesaid  "  evidently 
have  reference  to  the  same  thing  which  is  qualified  and  de- 
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Bcribed  by  the  words  "known  and  called,"  in  the  preceding 
stipulation  in  question,  —  namely,  "  Frazer's  Axle  Grease." 

It  is  very  clear  that  Frazer  intended,  and  did,  so  far  as  the 
law  would  permit,  to  absolutely  bind  himself,  without  limit  or 
conditions  of  any  kind  whatever,  to  not  again  engage  in  the 
manufacture  of  the  rosin  oil  or  grease  in  question.  Whether 
it  was  competent  for  him  to  do  this,  it  is  not  important  to 
inquire,  since,  for  the  purposes  of  the  conclusion  we  have 
reached,  it  may  be  conceded  it  was  not;  for,  however  that 
may  be,  he  clearly  did  have  the  power  to  sell  the  exclusive 
use  of  his  name  in  conducting  that  particular  business.  That 
power,  as  we  have  already  seen,  he  exercised,  receiving  there- 
for a  valuable  consideration,  and  justice  and  equity  alike  de- 
mand that  he  should  be  held  to  his  agreement. 

Finally,  Frazer  expressly  covenants  not  to  use,  or  otherwise 
authorize  the  use  of,  his  name  as  a  trade-mark,  or  otherwise, 
for  the  manufacture  of  said  lubricator,  axle  grease,  or  grease, 
or  any  other  product,  under  said  letters  patent.  It  will  be 
observed  that  the  grease  or  axle  grease  to  which  the  contract 
relates  is,  throughout  the  instrument,  characterized  as  a 
grease  or  product  made  under  the  patent.  Yet  it  will  be 
remembered  the  patent  does  not  cover  the  process  of  making 
the  grease.  It  only  extends  to  the  principal  ingredient  in  it 
—  namely,  the  rosin  oil.  The  process  of  obtaining  that  alont 
is  covered  by  the  patent,  and  it  was  therefore  clearly  in  this 
sense  the  grease  is  spoken  of  in  the  contract  as  being  made 
under  the  patent.  When,  therefore,  Frazer  covenanted  that 
he  would  not  use  his  name  himself,  or  permit  it  to  be  used  by 
others,  in  the  manufacture  of  grease,  or  any  other  product, 
"  under  said  letters  patent,"  he  simply  and  obviously  intended 
to  bind  himself  not  to  use  his  own  name,  or  suffer  it  to  be 
used  by  others,  in  the  manufacture  of  the  rosin  oil,  or  any 
grease  or  other  product  of  which  the  rosin  oil  is  a  constituent 
part.  This  covenant,  so  far  as  the  use  of  Frazer's  name  is 
concerned,  we  hold,  as  already  stated,  to  be  a  valid  and  bind- 
ing obligation,  both  at  law  and  in  equity.  That  it  has  been 
violated  by  Frazer,  and  those  acting  in  concert  with  him,  ia 
equally  clear. 

The  judgment  will  be  affirmed. 


Trade-mabk.  —  One  who  has  simulated  another's  trade-mark,  or  who^ 
having  a  trade-mark  otherwise  valid,  stamps  upon  his  goods  false  representa- 
tions intended  to  mislead  the  public,  ia  in  no  condition  to  complain  of  a 
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third  person  for  using  or  simulating  the  trade-mark  used  l)y  complainant: 
Parlett  v.  Ouggenhnmer,  1  Am.  St.  Rep.  416.  The  law  of  trade-marks  is  dis- 
cussed in  note  to  Partridge  v.  Menck,  47  Am.  Dec.  284-299. 

Trade  Name.  —  One  has  a  right  in  good  faith  to  use  his  own  name  on 
goods  manufactured  or  sold  by  him,  although  it  is  the  same  name  as  that  of 
another  person  previously  selling  or  manufacturing  like  goods:  Rogers  v. 
Rogers,  55  Am.  Rep.  78;  Meriden  B.  Co.  v.  Parker,  12  Id.  401,  and  note  410- 
414;  OUn  v.  Bate,  38  Id.  78,  and  note. 

GrOOD-wiLL  OF  BUSINESS.  —  Person  who  sells  good-will  of  business  will  be 
«njoined  from  again  setting  up  business  at  such  a  place,  and  in  such  a  man- 
tier,  as  to  destroy  or  diminish  the  business  of  which  he  sold  the  good-will: 
Myers  V.  Kalamazoo  Buggy  Co.,  62  Am.  Rep.  811;  SJiaver  v.  Sluiver,  37  Id. 
194;  Bergamini  v.  Bastian,  48  Id.  216,  and  note  223-232;  Hoxk  v.  Chancy,  59 
Id.  149. 


Delano  v.  Case. 

1121  Illinois,  247.1 

DiRECTTOKS  or  BANK  ABE  Tkustees  FOR  DEPOSITORS,  as  Well  as  stock- 
holders. 

Directors  of  Bank  are  Answerable  to  its  Depositobs  for  failing  to 
exercise  ordinary  care  and  diligence. 

Depositor  in  Bank  may  Recover  from  its  Directors  for  damages  re- 
sulting to  him  from  negligence  in  permitting  it  to  be  held  out  to  the 
public  as  solvent,  when  it  was  insolvent. 

Action  against  Delano  and  others,  directors  of  a  bank. 
Judgment  for  plaintiff.     Defendants  appealed. 

Palmers,  Robinson,  and  Shutt,  for  the  appellants. 
Greene,  Burnett,  and  Humphrey,  for  the  appellee. 

By  Court,  Scholfield,  J.  This  was  case,  in  the  circuit 
court  of  Macoupin  County,  by  a  general  depositor  in  a  bank, 
against  directors  of  the  bank,  for  negligence  in  permitting  it 
to  be  held  out  to  the  public  as  solvent,  when  in  fact  it  was,  at 
the  time,  insolvent.  Judgment  was  rendered  for  the  plaintiff 
in  that  court,  and  that  judgment  was  aflEirmed,  on  appeal  to 
the  appellate  court  for  the  third  district,  and  this  appeal  is 
from  that  judgment. 

The  appellate  court,  in  its  opinion  filed  on  rendering  that 
judgment,  holds:  1.  That  the  directors  of  a  bank  are  trustees 
for  depositors  as  well  as  for  stockholders;  2.  That  they  are 
bound  to  the  observance  of  ordinary  care  and  diligence,  and 
are  hence  liable  for  injuries  resulting  from  their  non-observ- 
ance; and  3.  That  the  present  appellants  did  not  observe 
that  degree  of  care  and  diligence,  and  in  consequence  thereof 

Am.  St.  Rep.,  Vol.  II.— 6 
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appellee  sustained  the  damages  for  which  the  judgment  was 
rendered:  Delano  v.  Case,  17  111.  App.  531. 

The  last  proposition  we  are  relieved  from  inquiring  into, 
since  there  was  evidence  tending,  though  it  may  be  but  slightly, 
to  sustain  it. 

The  propositions  of  law,  as  above  stated,  are,  in  our  opin- 
ion, free  of  objection  and  sustained  by  authority:  Percy  v. 
Millaudon,  3  La.  568;  United  Society  of  Shakers  v.  Underwood, 
9  Bush,  609;  Morse  on  Banks  and  Banking,  2d  ed.,  133; 
Thompson  on  Liability  of  Officers  and  Agents,  395;  Shea  v. 
Mahry,  1  Lea,  319;  Hodges  v.  New  England  Screw  Co.,  1  R.  I. 
312;  53  Am.  Dec.  624;  Wharton  on  Negligence,  sec.  510. 

The  judgment  is  affirmed. 

Sheldon,  C.  J.,  and  Craig,  J.,  dissented. 


Action  against  Directors  of  Corporation  may  be  Maintained  bt 
SlOCKnOLDER  for  misconduct  in  office,  when  the  corporaticn  is  unable  to,  or 
through  fraud  or  collusion  will  not,  sue:  Mussina  v.  OoUlthwaite,  7  Am.  Il«p. 
281.  But  a  director  is  not  answerable  for  mere  errors  of  judgment,  nor 
want  of  skill  or  knowledge:  SpeHv/jH  Appeal,  10  Id.  684;  nor  for  representa- 
tions, false  in  fact,  but  not  known  to  him  to  be  so,  made  in  the  published 
circulars  of  the  corporation,  on  which  his  name  appears  in  the  list  of  direc- 
tors:   Wakemanv.  Dalley,  10  Id.  551. 

Suits  by  Stockholders  against  Directors  and  Officers  of  Corpora- 
tions to  call  them  to  account  for  moneys  improperly  received  or  retained^ 
and  for  other  breaches  of  duty  or  of  their  trust:  See  Heraey  v.  Vecaie,  41 
Am.  Dec.  364,  and  note  367-370;  Flodges  v.  Neio  England  Screw  Co.,  53  Id. 
624,  and  note  637-651. 


Wabash,   St.   Louis,  and   Pacific  Eailway   Co. 

V.  Hawk. 

[121  Illinois,  269.]    , 

Fellow-servants.  —  A  foreman  in  charge  of  a  wrecking-train  ia  not  a 
fellow-servant  of  the  members  of  the  crew  who  are  under  his  order* 
and  control. 

Liability  of  Master  to  One  Employee  for  Negligence  of  Another.  — 
If  a  railway  company  confers  authority  on  one  of  its  employees  to  tak© 
charge  of  a  gang  of  men  in  carrying  on  some  branch  of  its  busiueu,  he, 
in  governing  and  directing  the  movements  of  the  men  under  his  charge, 
is  the  direct  representative  of  such  company.  They  are  bound  to  obey 
any  order  given  by  him,  which  is  within  the  scope  of  his  authority  and 
not  manifestly  unreasonable,  and  although  he  may  have  an  immediat» 
superior  standing  between  him  and  the  company,  yet  his  commands  are 
the  commands  of  the  company,  for  which  it  is  answerable.  The  com- 
pany is  therefore  liable  for  the  negligence  of  such  employee  when  it 
results  in  the  injury  of  another  employee  acting  under  his  command- 
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Action  by  Hawk  to  recover  for  injuries  sustained  by  him 
while  in  the  service  of  the  railroad  company.  He  recovered 
judgment  in  the  circuit  court  of  Livingston  County. 

Q.  B.  Burnett^  for  the  appellant. 

W.  T.  Ament  and  A.  E.  Harding^  for  the  appellee. 

By  the  Court.  This  was  an  action  to  recover  for  an  injury 
received  by  the  plaintiff,  while  assisting  in  the  removal  of  a 
wreck  from  the  defendant's  railroad  track.  The  accident 
occurred  near  Forrest,  in  Livingston  County,  on  the  fourteenth 
day  of  April,  1882.  At  the  time  of  the  accident,  the  railroad 
company  had  a  wrecking-crew  at  Forrest,  consisting  of  four  or 
five  men,  including  the  plaintiff.  The  crew  was  under  the 
control  of  one  Button,  who  was  foreman.  When  a  wreck  oc- 
curred, it  was  the  duty  of  Button  and  his  men  to  remove  the 
wreck  and  clear  the  track  as  speedily  as  possible,  so  that  the 
running  of  trains  might  not  be  delayed.  The  railroad  com- 
pany had  furnished  Button  with  an  engine  and  wrecking-car, 
supplied  with  ropes,  chains,  and  block  and  tackle.  At  the 
time  of  the  accident,  a  freight  train  had  been  thrown  from  the 
track,  about  one  mile  from  Strawn.  Button  and  his  men 
went  out  to  the  wreck  with  the  engine,  wrecking-car,  and  other 
appliances,  for  the  purpose  of  removing  the  wreck  from  the 
track.  Chapman,  defendant's  road-master,  with  a  number  of 
section-men,  was  working  at  the  south  end  of  the  wreck,  while 
Button  and  his  men  worked  at  the  north  end.  When  the  two 
came  together  they  found  the  floor  of  a  car  lying  across  the 
track,  and  the  men  were  ordered  to  lift  it  over,  off  the  track, 
by  hand.  When  the  floor  of  the  car  had  been  lifted  as  high 
as  the  men  could  raise  it,  a  prop  was  put  under  it,  and  the 
men  ordered  to  rest  it  on  the  prop,  which  they  did.  The  men 
were  then  ordered  to  stand  back  from  the  floor  of  the  car,  and 
they  all  did  so,  but  before  appellee  could  get  away,  the  prop 
slipped,  the  car-floor  fell,  and  caught  plaintiff's  leg,  which  was 
fractured  at  the  ankle.  All  of  the  men  engaged  in  the  work, 
including  Chapman  and  his  crew,  were  under  the  control  of 
Button. 

In  the  amended  declaration,  it  is  averred  that  the  defendant 
did  not  use,  or  order  to  be  used,  the  necessary  machinery  and 
appliances  for  the  safe  lifting,  holding,  staying,  and  removing 
of  said  car,  but  carelessly,  willfully,  and  negligently  neglected, 
failed,  and  refused  to  use  the  same;  but  instead  thereof  care- 
lessly and  negligently  ordered  and  directed  the  use  of  a  prop 
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for  the  purpose  of  holding  the  said  car  at  the  point  where 
lifted,  which  was  then  and  there  used  by  such  order  and 
direction,  and  that  in  consequence  of  said  neglect  and  failure 
of  the  defendant  to  so  use  the  said  machinery  and  appliances, 
and  in  carelessly  and  negligently  ordering  and  directing  plain- 
tiff and  said  other  servants  to  lift  and  remove  said  car  by 
their  individual  strength,  and  in  the  careless  use  of  the  prop, 
as  aforesaid,  the  plaintiff  then  and  there  exercising  all  due 
care  and  caution  on  his  part,  the  said  car,  without  any  warn- 
ing whatever  to  plaintiff,  fell  back  upon  the  ground,  and  upon 
the  leg  and  foot  of  plaintiff,  and  broke  and  crushed  the  foot 
and  ankle  of  plaintiff,  etc.;  that  said  agent  giving  the  order 
to  place  the  prop  under  the  car  then  and  there  had  the  power 
and  authority  to  give  the  said  orders  and  directions  for  the  ' 
performance  of  the  work,  and  was  then  and  there  exercising  ' 
Buch  power  and  authority,  and  then  and  there  had  full  control  ; 
and  superintendence  of  said  work  and  the  details  thereof. 

In  the  circuit  court,  plaintiff  recovered  a  judgment  against 
the  railroad  company,  which  was  affirmed  in  the  appellate 
court.  The  defendant  brings  the  record  here,  and  assigns  as 
error  the  giving  and  refusing  of  instructions  in  the  circuit 
court. 

The  facts  in  this  case  upon  which  the  questions  of  law  are 
raised  are  quite  similar  to  the  facts  in  Chicago  and  Alton  R.  R. 
Co.  V.  May,  108  111.  293,  and  the  law  as  declared  in  that  case 
settles  the  real  questions  of  law  presented  by  this  record.  If 
the  plaintiff  had  occupied  to  Button  the  position  of  a  fellow- 
servant  in  the  same  line  of  employment,  he  might  not  be  enti- 
tled to  recover  for  the  injury  received.  But  Button  had  the 
entire  charge  and  control  of  the  wrecking-crew;  they  were  em- 
ployed by  him;  they  were  under  his  command,  and  bound  to 
obey  his  orders.  Where  such  was  the  situation  of  the  parties 
in  the  May  case,  it  is  said:  "When  a  railway  company  con- 
fers authority  upon  one  of  its  employees  to  take  charge  and 
control  of  a  gang  of  men  in  carrying  on  some  particular  branch 
of  its  business,  such  employee,  in  governing  and  directing  the 
movements  of  the  men  under  his  charge  with. respect  to  that 
branch  of  its  business,  is  the  direct  representative  of  the  com- 
pany itself,  and  all  commands  given  by  him,  within  the  scope 
of  his  authority,  are  in  law  the  commands  of  the  company; 
and  the  fact  that  he  may  have  an  immediate  superior  stand- 
ing between  him  and  the  company  makes  no  difference  in  this 
respect When  he  gives  an  order  within  the  scope  of  his 
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authority,  if  not  manifestly  unreasonable,  those  under  his 
charge  are  bound  to  obey,  at  the  peril  of  losing  their  situations, 
and  such  commands  are,  in  contemplation  of  law,  the  com- 
mands of  the  company,  and  hence  it  is  held  responsible  for 
the  consequences."  The  jury  found  that  the  plaintiff,  while 
in  the  exercise  of  due  and  proper  care,  was  injured  through 
the  negligence  of  the  direct  representative  of  the  defendant. 
That  finding,  having  been  aflQrmed  in  the  appellate  court,  is 
conclusive  here. 

The  ruling  of  the  court  in  the  instructions  conformed  sub- 
stantially to  the  law  as  declared  in  the  May  case,  and  we  per- 
ceive no  ground  upon  which  the  judgment  can  properly  be 
reversed.  Some  of  the  instructions  may  not  be  technically 
accurate,  but  on  the  main  question  involved  they  conformed 
to  the  law  as  heretofore  declared  by  this  court,  and  the  errors 
committed,  if  any,  were  not  of  such  a  magnitude  as  to  author- 
i7.e  a  reversal  of  the  judgment. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

Sheldon,  C.  J.,  dissented. 

Master  and  Servant.  —  Tho  duty  of  a  master  to  hia  servant  in  guarding 
him  against  danger,  in  providing  him  with  safe  machinery  and  other  appli- 
ances, and  the  consequences  of  a  neglect  of  these  duties,  where  their  perform- 
ance is  delegated  to  another  servant,  are  considered  in  Wormell  v.  Maine 
Central  R.  R.,  1  Am,  St.  Rep,  321;  Smith  v.  Peninsular  Car  Works,  1  Id.  642; 
Fisk  V,  Central  Padfic  R.  R.,\  Id.  22;  Bushhy  v.  New  York  R.  R.  Co.,  1  Id, 
843;  St.  Louia  R.  R.  Co.  v.  Inoin,  1  Id.  266;  Clapp  v.  Minnesota  and  St.  Louis 
R.  R.,l  Id.  269;  and  Smith  v.  Wabash  R.  R.,  1  Id.  729,  and  notes  to  thesa 
cases.  The  same  cases  and  notes  also  discuss  the  question  who  are  fellow* 
servants,  within  the  meaning  of  the  rule  that  a  servant  cemnot  recover  for 
injuries  suffered  by  him  through  the  negligence  of  bis  fellow-servants. 
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[121  Illinois,  288.] 
Tax-fatkb  mat  Sustain  Bill  to  Enjoin  the  imposition  of  an  unjust  and 

illegal  burden  on  the  municipality,  or  to  prevent  its  property  from  being 

wasted  and  squandered:  Cfacago  v.  Building  Assodation,  102  111.  379,  ez« 

plained,  and  shown  not  to  conflict  with  this  rule. 
Injunction  at  Suit  op  Tax-payer  will  issue  to  prevent  the  officers  of  a 

county  from  selling  its  lands  for  a  less  sum  than  was  offered  therefor  by 

another  bidder,  especially  if  it  appears  that  their  action  is  collusive  and 

for  the  purpose  of  defrauding  the  county. 
RicoNSiDERATiON.  —  A  board  of  commissioners,  or  other  like  body,  acting  in 

a  miuisterial  capacity,  cannot,  by  any  system  of  rules  of  its  own  making. 
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preclude  reconsideration  and  correction  of  its  erroneous  action,  whether 
resalting  from  haste  and  want  of  consideration  or  from  intentional 
wrong. 

AOCKPTANCE  OV  BiD  BY  CotTNTY  COMMISSIONEBS  CONFERS  No  VESTED  RiGHT 

on  the  bidder,  and  interposes  no  obstacle  to  a  suit  to  enjoin  them  from 
conveying  property  pursuant  to  such  bid,  if  proper  grounds  for  such 
injunction  are  shown. 

Bill  in  equity,  by  Pike  and  others,  as  tax-payers,  against 
McCord  and  the  county  commissioners  of  Cook  County,  to 
enjoin  such  commissioners  from  executing  a  conveyance  to 
McCord  of  certain  real  property.  The  prayer  of  the  bill  was 
granted.    Thereupon  McCord  prosecuted  a  writ  of  error. 

Bamum,  RiibenSf  and  AmeSy  for  the  plaintiff  in  error. 

Wallace  Heckman  and  Sidney  Smithy  for  the  defendants  in 
error. 

'  By  Court,  Scholfield,  J.  This  was  a  bill  in  equity,  exhib- 
ited in  the  superior  court  of  Cook  County,  by  Eugene  S.  Pike, 
John  H.  Dunham,  and  others,  citizens  and  tax-payers  of  Cook 
County,  on  behalf  of  themselves  and  all  other  tax-payers  of  that 
county,  against  Ira  McCord  and  the  board  of  county  commis- 
sioners of  the  county  of  Cook,  praying  that  the  execution  and 
delivery  of  a  certain  deed  be  enjoined.  Answers  were  filed  to 
the  bill,  and  McCord  filed  a  cross-bill  against  the  board  of 
county  commissioners  and  the  complainants,  praying  that 
specific  performance  of  a  contract  to  purchase  the  property, 
the  execution  of  the  deed  for  which  was  sought  to  be  enjoined 
by  the  original  bill,  be  decreed.  Answers  were  filed  to  the 
cross-bill,  and  replications  were  filed  to  the  several  answers. 
On  hearing,  the  court  decreed  that  McCord 's  cross-bill  be  dis- 
missed, and  that  the  board  of  county  commissioners  be  per- 
petually enjoined  from  executing  and  delivering  the  deed 
described  in  the  original  bill.  The  present  writ  of  error  is 
prosecuted  by  McCord  alone. 

The  first  question  to  be  considered  is,  Will  a  bill  in  equity, 
by  tax-payers,  lie  in  a  case  like  the  present?  The  contention 
of  plaintifif  in  error  is,  that  such  a  bill  will  lie  only  in  the 
name  of  the  attorney-general,  or  of  the  state's  attorney  of  the 
county,  as  the  representative  of  the  public.  In  some  states, 
and  notably  in  New  York,  this  is  the  rule:  See  Roosevelt  v. 
Draper,  23  N.  Y.  318.  But  the  ruling  in  this  state  is  different. 
It  is  here  held  that  where  an  unjust  and  illegal  burden  is 
being  imposed  on  the  tax-payer  by  the  municipality,  or  the 


June,  1687.]  McCobd  v.  Pike.  87 

money  or  property  of  the  municipality,  to  replace  which  tax- 
ation must  be  levied,  is  being  wasted  or  squandered,  the  tax- 
payer has  such  a  direct  interest  that  a  bill  to  enjoin  the 
threatened  burden  will  lie:  Colton  v.  Hanchett,  13  111.  G15; 
Prettyman  v.  Supervisors  of  Tazewell  Co.,  19  Id.  406;  71  Am. 
Dec.  230;  Perry  v.  Kinnear,  42  111.  160;  Drake  v.  Phillips,  40 
Id.  389;  Chestnutwood  v.  Hood,  68  Id.  132;  Devine  v.  County 
Commissioners,  84  Id.  590;  City  of  Springfield  v.  Edwards,  84 
Id.  626;  C.  &  V.  R.  R.  Co.  v.  People,  92  Id.  170;  Leitch  v. 
Wentworth,  71  Id.  147. 

It  seems  to  be  supposed  that  something  was  said  in  City  of 
Chicago  v.  Union  Building  Ass^n,  102  III.  379,  contrary  to  this 
rule.  It  is  very  certain  that  was  not  intended,  and  we  think, 
if  the  question  there  really  under  consideration  be  kept  in 
view,  and  it  be  also  kept  in  view  that  the  language  employed 
was  with  reference  to  that  question  only,  it  will  appear  that 
nothing  there  said  can  reasonably  be  held  to  have  the  effect 
of  announcing  a  different  rule  from  that  sustained  by  the 
cases  cited  supra.  The  bill  there  was  by  a  private  property 
owner,  to  enjoin  the  vacating  of  a  part  of  a  street  in  a  city. 
This  property  owner's  property  was  remote  from  the  part  of 
the  street  proposed  to  be  vacated.  It  was  not  shown  that  the 
revenues  of  the  city  would  be  impaired  by  the  vacation,  or 
that  the  vacation  would  necessitate  the  opening  of  streets  else- 
where at  the  expense,  in  part,  of  this  tax-payer,  or  that  any 
pecuniary  burden  would  in  any  way  result  to  the  tax-payers 
of  the  municipality  in  consequence  of  this  vacation.  The  in- 
jury to  the  complainant  was  precisely  that  sustained  by  the 
entire  public,  in  common  with  it,  except  in  degree.  In  re- 
ferring to  the  New  York  cases,  and  to  other  cases  of  like 
ruling,  and  in  immediately  afterwards  quoting  from  Dillon  on 
Municipal  Corporations,  the  purpose  was  simply  to  show  that 
we  had,  in  Colton  v.  Ilanchett,  supra,  and  the  other  cases  cited 
from  this  court,  gone  beyond  many  respectable  courts,  and  to 
the  extreme  limit  fixed  by  any  court  for  allowing  a  bill  to  be 
filed  by  a  tax-payer  enjoining  municipal  action;  and  hence, 
that  since  that  case  did  not  fall  within  the  doctrine  of  our 
previously  decided  cases,  there  was  no  ground  upon  which  it 
could  be  rested. 

The  next  question  is,  Does  the  evidence  prove  sufficient  of 
the  material  allegations  of  the  bill  to  sustain  the  decree?  In 
our  opinion  it  does.  The  property  in  controversy  is  known  as 
-block  No.  2,  of  resubdivision  of  reform  school  property,  and 
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belonged  to  the  county  of  Cook.  Section  7,  of  article  10,  of 
the  constitution,  provides  that  "the  county  affairs  of  Cook 
County  shall  be  managed  by  a  board  of  commissioners  of 
fifteen  persons."  Section  G2,  chapter  34,  of  the  Revised  Stat- 
utes of  1874,  provides  that  the  board  of  commissioners  of 
Cook  County  shall  exercise  the  same  power  as  boards  of  su- 
pervisors in  other  counties.  And  section  16,  of  chapter  30, 
provides  that  "  the  county  board  may  authorize  any  officer  or 
member  to  execute  and  deliver  all  deeds,  etc.,  necessary  in 
selling  real  "estate  belonging  to  the  county;  and  that  such 
deeds,  ....  if  made  without  fraud  or  collusion,  shall  be  ob- 
ligatory upon  the  county." 

It  seems  that  one  Warfield  had  made  a  proposition  to  the 
board  to  give  fifty-two  thousand  dollars  for  this  property,  and 
this  was  referred  to  a  committee  called  the  "joint  committee 
on  finance  and  public  service."  Thereupon,  on  the  24th  of 
August,  1885,  Augustus  French,  a  real  estate  broker,  proposed 
to  this  committee  to  buy  the  property  and  pay  fifty-five  thou- 
sand dollars  for  it.  On  the  same  day  tbe  committee  submitted 
the  offer  of  French  to  the  board,  and  reported,  recommending 
that  the  committee  be  directed  to  offer  the  property  for  sale  at 
the  best  figure  attainable,  not  less  than  fifty-five  thousand  dol- 
lars, and  this  report  w-as  adopted.  On  the  19th  of  October, 
1885,  W.  H.  Colvin  made  an  offer  of  fifty  thousand  dollars  for 
the  property,  accompanying  his  offer  with  a  check  for  fifty 
thousand  dollars,  and  on  the  same  day  Ira  McCord  offered 
fifty-one  thousand  dollars  for  it,  accompanying  his  offer  with 
a  check  for  ten  thousand  dollars.  French,  on  the  same  day, 
made  a  written  offer  to  the  board  of  fifty-five  thousand  dollars 
for  the  property,  accompanying  his  offer  with  no  check. 

The  bill,  among  other  things,  contains  allegations  "  that  no 
bids  were  received  by  said  joint  committee  or  by  said  board, 
other  than  those  above  mentioned;  that  neither  of  said  bids 
made  by  others  than  said  French  fell  within  the  scope  of  the 
resolution  and  action  of  said  board;  that  each  of  said  bids 
was  less  than  the  fifty-five  thousand  dollars  offered  by  French, 
and  the  lowest  price  at  which  the  same  could  be  sold  in  ac- 
cordance with  such  action;  that  said  board,  although  under 
obligations  to  Cook  County  to  obtain  the  highest  price  it  could 
for  said  property,  accepted  the  bid  of  Ira  McCord,  although 
the  same  was  four  thousand  dollars  less  than  the  bid  of  French 
for  said  property;  that  said  board  pretended  to  disregard  the 
bid  of  French,  for  the  reason  that  no  check  accompanied  the 
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Bame,  but  it  is  alleged  no  check  or  draft  was  requested  or  re- 
quired by  said  board;  that  when  said  board  intimated  a  desire 
that  checks  or  deposits  should  accompany  bids  for  such  prop- 
erty, French  immediately  produced  and  tendered  to  the  board 
a  check  for  ten  thousand  dollars,  on  account  of  said  purchase, 
but  said  board  proceeded  to  declare  the  property  sold  to  Ira 
McCord.  It  is  charged  that  the  pretended  sale  to  McCord  is 
not  bona  fide,  but  is  collusive,  and  for  the  purpose  of  defraud- 
ing the  county  of  Cook  out  of  the  full  value  of  the  property; 
that  such  action,  and  the  sale  of  the  property  for  four  thousand 
dollars  less  than  the  bid  received  therefor,  as  before  stated,  in- 
creases the  burden  of  taxation  upon  the  property  of  the  com- 
plainants and  other  tax-payers  of  Cook  County,"  etc. 

We  do  not  deem  it  necessary  to  recite  the  facts  in  evidence 
in  full,  —  it  is  suflBcient  that  we  believe  these  allegations  to  bo 
substantially  proved.  French,  in  fact,  represented  Eugene  S. 
Pike.  He  was  ready  to  pay  fifty-five  thousand  dollars  for  the 
property.  The  board  knew  this,  yet  they  professed  to  sell  it 
to  McCord  for  fifty-one  thousand  dollars.  This  was  a  breach 
of  trust,  and  a  fraud  upon  the  tax-payers  to  the  amount  of 
four  thousand  dollars.  It  was  not  within  the  discretion  of  the 
board,  for  tlie  board  had  no  authority  to  give  away  property. 

It  is  contended,  with  much  plausibility  and  force,  that 
French  held  back  and  did  not  promptly  file  his  written 
oflFer,  and  that  when  he  did  file  it  he  accompanied  it  with  no 
check.  All  this  is  true;  yet  he  did,  before  the  bids  were  passed 
upon,  present  his  bid  in  writing,  and  when  thereafter  notified 
that  a  check  was  required,  and  before  the  board  had  adjourned 
its  session  or  meeting,  he  presented  Pike's  certified  check  for 
ten  thousand  dollars.  This  was  not  a  sale  pursuant  to  a  pre- 
vious advertisement  requiring  sealed  proposals, — it  was  a 
mere  informal  sale,  in  which  there  were  no  specific  conditions 
precedent  required  before  considering  propositions.  There  was 
no  necessity  for  haste,  and  even  if,  technically,  the  check 
should  have  accompanied  the  offer,  it  was  but  justice  to  require 
that  the  bona  fides  of  the  offer  be  investigated.  No  reason  is 
disclosed  why  the  previous  resolution  of  the  board  to  sell  the 
property  at  a  price  not  less  than  fifty-five  thousand  dollars  was 
disregarded.  No  individual  desiring  to  sell  his  own  property 
would  have  acted  as  this  board  did.  Before  the  board  ad- 
journed the  check  was  furnished,  but  counsel  say  it  was  then 
too  late.  But  why  too  late  ?  No  contract  was  signed  or  deed 
executed.     The  board  had  but  resolved  (if  honest)  under  a 
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misapprehension,  and  it  was  not  too  late  to  recall  that  resolu- 
tion. 

The  following  appears  in  evidence  as  a  transcript  of  the  pro- 
ceedings of  the  board:  — 

After  some  business  was  transacted,  irrelevant  to  the  present 
question,  "  an  offer  of  fifty-five  thousand  dollars  for  block  two 
(2)  of  the  reform  school  property  was  read,  and,  on  motion  of 
commissioner  Van  Pelt,  action  thereon  was  deferred  until  after 
the  transaction  of  the  routine  business."  Then  the  transcript 
goes  on  with  the  routine  business,  and  when  we  get  to  the  sixth 
page  we  find  the  joint  committee  on  finance  and  education  sub- 
mitted the  following:  — 

"  The  chairman  suggested  that,  as  there  were  several  bids 
for  the  property,  they  be  read,  and  directed  the  clerk  so  to  do. 

"  Commissioner  McClaughrey  moved  that  the  ofier  of  Ira 
McCord,  of  fifty-one  thousand  dollars,  cash,  for  the  property,  bo 
accepted. 

"  Commissioner  Senne  protested  against  the  consideration 
of  propositions  offering  less  than  fifty-five  thousand  dollars,  as 
the  action  of  the  board  did  not  authorize  the  receipt  of  bids  for 
a  less  amount. 

"  Commissioner  Van  Pelt  moved  that  action  be  deferred  for 
one  week.    The  motion  was  lost  by  the  following  vote:  — 

"Yeas:  Senne,  Van  Pelt,  Wren,  Ochs,  —  4. 

"Nays:  Hannigan,  Leach,  Leyden,  MacDonald,  Patrick 
McCarthy,  J.  J.  McCarthy,  McClaughrey,  Niesen,  Wasser- 
man,  —  9. 

"  Commissioner  Leach  moved  the  previous  question.  Car- 
ried by  the  following  vote:  — 

"Yeas:  Hannigan,  Leach,  Leyden,  MacDonald,  Patrick 
McCarthy,  J.  J.  McCarthy,  McClaughrey,  Niesen,  Wasser- 
man,  —  9. 

"Nays:  Senne,  Van  Pelt,  Ochs,  —  3. 

"After  debate,  the  bid  of  Ira  McCord,  of  fifty-one  thousand 
dollars,  was  accepted  by  the  following  vote:  — 

"Yeas:  Hannigan,  Leach,  Leyden,  MacDonald,  Patrick 
McCarthy,  J.  J.  McCarthy,  McClaughrey,  Niesen,  Van  Pelt, 
Wasserman,  — 10. 

"Nays:  Senne,  Wren,  Ochs,  —  3. 

"Commissioner  Leyden  moved  a  reconsideration  of  the 
vote  just  taken.  The  motion  to  reconsider  was  laid  on  th& 
table. 

"  CommisBioner  Leyden  moved  that  the  county  attorney  bo 
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instructed  to  draft  a  deed  of  the  property  to  Ira  McCord,  in 
accordance  with  the  terms  of  his  proposal,  and  that  the  chair- 
man of  the  board  be  authorized  to  sign  the  same,  and  that  it  be 
attested  by  the  county  clerk.    Carried  by  the  following  vote:  — 

"Yeas:  Hannigan,  Leach,  Leyden,  MacDonald,  Patrick 
McCarthy,  J.  J.  McCarthy,  McClaughrey,  Niesen,  Van  Pelt, 
Wasserman,  — 10. 

"  Nays:  Senne,  Ochs,  Wren,  —  3." 

And  again:  "Commissioner  Senne  offered  a  check  for  ten 
thousand  dollars  to  guarantee  the  fulfillment  of  the  proposal 
of  Augustus  French,  for  the  purchase  of  the  reform  school 
property;  but  the  chair  decided  that,  as  the  property  was  sold 
by  previous  action  of  the  board,  the  check  could  not  be  ac- 
cepted. 

"  On  motion,  the  board  adjourned  to  Monday,  October  26, 
1885,  at  2  o'clock,  p.  m." 

It  was  shown  that,  by  a  rule  of  the  board,  any  member  vot- 
ing with  the  majority,  or  any  member  absent  at  the  time  a 
vote  was  taken,  might  move  for  a  reconsideration  at  any  time 
before  the  expiration  of  the  next  meeting  of  the  board.  But 
even  if  there  had  been  no  such  rule,  a  body  acting  in  respect 
to  a  purely  ministerial  matter,  as  this  body  was  here  acting, 
could  not,  by  a  system  of  rules  of  its  own  making,  preclude  re- 
consideration and  correction  of  its  erroneous  action,  whether 
resulting  from  haste  and  want  of  consideration,  or  from  in- 
tentional wrong. 

An  excuse  for  the  delay  of  French  in  closing  the  trade  with 
the  committee  is  found  in  the  fact  that  the  committee  was  en- 
deavoring to  get  him  to  assume  the  payment  of  certain  liens 
for  special  assessments,  amounting  to  a  considerable  sum  of 
money,  and  not  within  the  contemplation  of  his  offer.  But 
it  does  not  follow  that  the  action  of  the  board  of  commissioners 
was  right,  even  if  he  was  negligent  and  careless  in  what  he 
ought  to  have  done  to  entitle  him  to  a  conveyance.  The 
question  is  not  between  French  and  the  board;  the  question 
is,  whether  the  board  shall  be  allowed  to  sell,  and  McCord 
shall  be  allowed  to  buy,  the  property  for  four  thousand  dollars 
less  than  another  party  is,  within  the  knowledge  of  the  board 
at  the  time,  willing  to  pay  for  it. 

Warfield's  bid,  as  well  as  that  of  French,  seems  to  have 
been  arbitrarily  disregarded.  Trust  property  cannot  be  arbi- 
trarily or  capriciously  disposed  of;  it  must  be  sold  for  the  most 
that  it  will  bring  in  market. 
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McCord  has  no  vested  right  to  have  this  property  on  his 
bid.  He  did  nothing,  and  parted  with  nothing,  on  the  faith 
of  the  claimed  acceptance  of  his  bid  before  the  filing  of  the 
bill. 

The  decree  is  aflBrmed. 


Remedies  of  Tax-payees  for  Illegal  CJorporate  Acts,  etc. — The 
point  involved  in  the  principal  case  as  to  the  right  of  the  individual  tax- 
payer to  maintain  a  suit  in  equity  to  obtain  relief,  where  money  or  property 
of  the  municipal  body  is  being  wasted,  squandered,  or  misappropriated,  is  a 
question  of  no  slight  importance,  and  one  which  has  been  the  subject  of 
much  discussion  by  the  courts.  It  is  argued,  on  the  one  hand,  that,  for  such 
breach  of  the  public  trust,  the  remedy  to  the  individual  corporators  or  tax- 
payers is  to  change  their  rulers  at  the  proper  time,  or  to  obtain  the  aid  of  the 
courts  through  the  attorney-general  or  like  public  oflBcer;  it  being  saiil  that 
a  private  person  cannot  bring  such  action  when  he  merely  sustains  an  injury 
common  to  all  other  resident  tax-payers,  and  when  he  sustains  no  injury  to 
his  private  rights,  claims  no  special  grievance  peculiar  to  himself,  or  who 
does  not  ask  to  have  such  rights  enforced,  nor  seeks  the  redress  or  preven- 
tion of  a  threatened  wrong  to  him  as  a  private  citizen  distinct  from  that  to 
which  all  tax-payers  are  subjected,  and  that  to  permit  such  person  to  sue  by 
himself  would  entitle  every  other  person  in  like  position  to  bring  a  like  suit, 
and  the  result  would  be  that  the  administration  of  municipal  affairs  would 
be  impeded,  and  great  injustice  follow.  On  the  other  hand,  it  is  contended 
that  it  is  not  doubted  but  the  right  to  a  remedy  exists,  the  only  question 
being  as  to  who  is  the  proper  party  to  sue.  This  being  conceded,  it  is  argued 
that  in  case  the  attorney -general  or  like  official  refuses  to  act,  or  does  not 
proceed  with  requisite  vigor,  the  tax -payer  has  no  remedy  whatever,  since 
there  is  often  a  necessity  for  prompt  action  to  prevent  irremediable  injury; 
that  the  corporation  holds  its  money  and  other  property  in  trust  for  the  cor- 
porators, and  that  any  misappropriation  or  misuser  thereof  is  an  injury  to 
the  citizen  and  tax-payer  which  gives  him  a  special  interest  in  having  the 
wrong  righted.  Otherwise  he  is  irreparably  injured,  since  he  must  contrib- 
ute his  proportion  of  taxation  to  replace  the  property  so  wrongfully  and 
illegally  taken.  He  has  no  remedy  whatever  against  paying  the  tax  required 
to  replace  such  property;  and  if  such  action  were  not  permitted,  the  ten- 
dency to  abuse  of  public  trusts  would  increase,  and  large  sums  of  money  be 
misappropriated,  and  justice  impeded.  As  necessary  to  the  proper  consid- 
eration of  this  question,  we  will  examine, — 1.  The  powers  of  municipal 
corporations;  2.  The  relation  such  corporations  sustain  to  the  corporators  or 
tax-payers;  3.  The  purposes  of  taxation. 

Powers  of  Municipal  Corporations.  —  The  right  to  a  remedy  presup- 
poses that  a  necessity  exists  therefor  by  reason  of  some  illegal  act  done  or 
threatened  by  a  municipal  or  quasi  municipal  corporation,  or  its  officers,  and 
this  involves  the  question  of  what  corporate  acts  are  illegal,  or  rather  what 
powers  municipal  corporations  possess.  It  is  a  fundamental  and  well-settled 
principle  underlying  all  corporate  existence  that  corporations  can  exercise 
only  such  powers  as  are  expressly  granted,  or  which  are  incident  thereto 
and  necessary  to  enable  them  to  carry  those  powers  into  effect,  and  that  such 
powers  will  be  most  strictly  construed,  particularly  upon  the  subject  of  ap- 
propriation of  the  public  funds:    Davis  v.  Mayor  etc.  of  New  York,  1  Duer, 
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451,  505,  Boswortb,  J.;  llalstead  v.  Mayo)-  etc.  of  New  York,  5  Barb.  218;  3 
N.  Y.  433;  Cooley  on  Constitutional  Limitations,  5th  ed.,  234,  260;  Canbn 
V.  Martin,  G9  Am.  Dec.  584;  City  of  St.  Paul  v.  Lardltr,  72  Id,  89;  Law  v. 
People,  87  111.  387;  City  of  Springfield  v.  Edwards,  84  Id.  627;  New  London 
V.  Brainard,  22  Conn.  552;  Oliver  v.  Ke.ghtley,  24  Ind.  514;  CUy  c/Ei'faula  v. 
McNab,  (iJ  Ala.  588;  42  Am.  Rep.  118;  Selma  v.  McMullen,  46  Ala.  411,  414 
Mayor  v.  Moag,  53  Id.  561;   Henderson  v.  City  of  Covington,  14  Bush,  312 
McCoy  V.  Briant,  53  Cal.  247;  City  of  Leavenworth  v.  Morton,  1  Kan.  432 
Sherman  v.  Carr,  8  R.  I.  433;   Blake  v.  Mayor  etc.  of  Macon,  53  Ga.   177 
TreadvAiy  v.  Schnauber,  1  Dak.  236,  248;  Trustees  qf  First  M.  E.  Church  v. 
City  of  Atlanta,  76  Ga.  181,  188.     Should  there  be  any  appropriation  of  such 
funds  or  property  by  them  not  "authorized  by  charter  or  by  positive  law, 
whether  it  be  done  by  resolution,  ordinance,  or  under  the  form  of  legisla- 
tion, their  act  is  without  authority,  and  void  ":  Davis  v.  Mayor  etc.  of  New 
York,  1  Duer,  451,  505.     So  equity  will  interfere  to  prevent  a  city  council 
from  incurring  in  any  manner  an  indebtedness  exceeding  that  which  it  may 
legally  contract  under  its  constitution  and  the  laws:   City  of  Sprinrjfield  v. 
Edwards,  84  Dl.  627. 

Legislative  or  Discretionary  Powers. — There  is,  however,  a  class  of 
cases  where  the  courts  refuse  to  interfere,  as  where  the  act  complained  of  is 
one  involving  the  exercise  of  legislative  or  discretionary  powers:  S/ierlock  v. 
Winnetka,  59  111.  389,  398;  Brush  v.  CUy  of  Carbondale,  78  Id.  74;  City  of  Val- 
paraiso v.  Gardner,  97  Ind.  1;  Satterwaitev.  Commissioners  of  Beaufort  Co.,  76 
N.  C.  153;  Wilson  v.  Board  of  Aldermen  of  CJiarhtte,  74  N.  C.  748;  Horton  v. 
Mayor  etc.  of  Nashville,  4  Lea,  39;  40  Am.  Rep.  1;  New  Orleans,  Mobile  etc 
Ji.  R.  Co.  V.  Dunn,  51  Ala.  128,  134;  Mayor  etc.  of  Alliens  v.  Camak,  75  Ga. 
429;  Perry  v.  Worcester,  66  Am.  Dec.  431,  and  note.  But  if  such  discretion  has 
been  abused,  or  not  exercised  within  the  prescribed  limit  of  power,  or  legisla- 
tion is  sought  to  be  made  effective  by  some  ministerial  act,  equity  will  lend 
its  aid:  City  of  Valparaiso  v.  Gardner,  97  Ind.  1,  5,  6;  New  Orleans,  Mo- 
bile etc.  R.  R.  Co.  V.  Dunn,  51  Ala.  128,  134.  In  a  recent  case  in  Georgia, 
where  a  city  had  subscribed  for  shares  in  a  certain  railroad  and  issued  bonds 
in  payment  thereof,  to  redeem  which  an  annual  tax  was  levied  upon  the 
city  property,  it  was  held,  upon  a  petition  in  equity  at  the  suit  of  resident 
tax-payers,  that  an  injunction  would  not  be  decreed  to  prevent  the  city 
from  making  a  new  contract  with  the  railroad  company  to  extend  its 
road,  since  the  city  authorities  had  merely  exercised  their  discretionary 
power  bona  fide,  and  were  not  answerable,  although  such  discretion  may  Lave 
been  erroneously  exercised,  and  may  be  injurious  in  its  consequences  to  the 
property  holders.  The  distinction  was  further  made,  however,  that  the  city 
incurred  no  debt  with  which  she  was  not  already  burdened,  and  that  it  did 
not  appear  that  a  resort  to  further  taxation  would  be  required;  that  in 
making  the  new  contract  she  exchanged  one  consideration  for  another  which 
she  deemed  more  valuable,  and  that  it  was  not  the  spirit  or  purpose  of  the 
constitution  or  the  law  to  "deprive  these  municipalities  of  the  power  to  save 
from  wreck  and  ruin  the  property  intrusted  to  their  care  ":  Mayor  etc.  of 
Athens  v.  Camak,  75  Ga.  429. 

Relation  Sustained  by  Municipal  Corporations  towards  Tax-pay- 
ers. —  It  was  said  by  the  court  in  Winston  v.  Tennessee  and  Pacific  R.  R. 
Co.,  1  Baxt.  60,  75,  that  "  the  corporation,  as  such,  so  far  as  it  uses  the  funds 
or  means  gathered  from  the  tax -payer,  is  a  trustee,  to  a  certain  extent  at 
least,  using  these  funds  and  collecting  them  for  purposes  authorized  by  law. 
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and  having  only  authority  to  use  or  collect  them  for  such  use";  and  it  is  nn- 
qnalifiedly  declared  in  Joyce  on  the  Law  of  Injunctions,  ed.  1877,  295,  that 
"a  city  corporation  is  in  the  nature  of  a  trustee  of  the  money  in  its  treasury 
for  the  corporators,  for  the  purposes  for  which  they  were  incorporated  ";  and 
this  is  almost  identically  the  language  used  by  the  court  in  New  London  v. 
Brainard,  22  Conn.  552,  55G;  and  it  ia  held  in  the  Town  of  Aurora  v.  Chicago 
etc.  R.  It.  Co.,  119  111.  246,  that  money  raised  for  a  special  purpose,  and  in 
the  hands  of  the  municipal  authorities,  is  a  trust  fund,  and  cannot  be  appro- 
priated for  any  other  purposes  than  those  intended.  To  the  same  effect  are 
the  cases  of  Webster  v.  Townofllarvnnton,  32  Conn.  \Z\;Couhony.  City  of  Port' 
land,  Deady,  494;  Wilkird  v.  Comstoch,  58  Wis.  571,  572;  Pullman  v.  Mayor 
etc.  of  New  York,  49  Barb.  Gl ;  People  v.  Canal  Board  of  New  York,  55  N.  Y. 
390,  393;  Milhau  v.  Sharp,  15  Barb.  212.  So,  again,  it  was  expressly  declared 
in  Sherlock  v.  Village  of  Winnetka,  59  111.  389,  398,  that  corporate  property  is 
held  in  trust  for  the  benefit  of  the  corporators  and  tax-payers,  and  that 
"the  corporation  is  bound  to  administer  such  property  faithfully,  honestly, 
and  justly,  and  if  it  is  guilty  of  a  breach  of  trust  by  disposing  of  its  valuable 
property  without  any  or  for  a  nominal  consideration,  it  will  be  regarded  in 
the  same  light  as  if  it  were  the  representative  of  a  private  individual  or  of  a 
private  corporation,"  and  that  relief  would  be  granted  against  it  as  well  as 
against  a  natural  person:  See  also  Milhau  v.  Sharp,  15  Barb.  212.  So  it  was 
also  ruled  in  Reynolds  v.  Mayor  etc.  of  A  Ibany,  8  Id.  599,  that  the  officials 
of  a  municipality  are  the  agents  of  the  corporators  and  tax -payers,  in  the  dis- 
bursement of  corporate  funds.  But,  however,  it  was  declared  hy  HarrLs,  J., 
in  Roosevelt  v.  Draper,  7  Abb.  Pr.  126,  note,  that  the  tax-payer  "has  no  in- 
terest, legal  or  beneficial, "  in  the  property  owned  by  a  municipal  corporation; 
that  the  "relation  of  cestui  que  trust  and  trustee  does  not  exist  between  him 
and  the  corporation  ";  and  he  makes  the  further  nice  distinction  that  such 
property  is  simply  held  upon  public  trust. 

Purposes  of  Taxation.  — A  tax  is  defined  "as  a  sum  of  money  assessed 
under  the  authority  of  the  state  on  the  person  or  property  of  an  individual, 
for  the  use  of  the  state":  Allen  v.  Inhabitants  of  Jay,  60  Me.  124,  128;  "for 
the  support  of  government  and  all  public  needs  ":  Cooley  on  Taxation,  2d 
ed.,  1;  "to  raise  money  for  public,  as  distinguished  from  private,  purposes, 
or  to  accomplish  some  end  or  object  public  in  its  nature  ":  Dillon  on  Munici- 
pal Corporations,  3d  ed.,  sec.  73G.  It  is  not  our  purpose  to  consider  here 
the  limitations  upon  the  legislative  power  to  tax,  or  to  go  into  the  subject  of 
taxation  otherwise  than,  as  it  affects  the  remedy  of  tax-payers  for  illegal  cor- 
porate acts,  by  showing  what  constitutes  a  legal  exercise  of  the  power  of 
taxation;  and  in  this  connection  we  will  assume  that  "it  is  a  general  rule 
that  the  legitimate  object  of  raising  money  by  taxation  is  for  public  purposes 
and  the  proper  needs  of  government,  general  and  local,  state  and  municipal  ": 
Weismer  v.  Village  of  Douglass,  G4  N.  Y.  91,  99;  and  that  in  addition  there 
can  be  no  "legitimate  taxation  when  the  money  to  be  raised  does  not  go  into 
the  public  treasury  or  is  not  destined  for  the  use  of  the  government  or  of  some 
of  the  governmental  divisions  of  the  statp  ":  Hanson  v.  Vernon,  27  Iowa,  28; 
Allen  V.  InJiabitanis  of  Jay,  GO  Me.  124;  128;  and  "that  taxes  may  not  be  di- 
verted for  private  objects  or  the  special  benefit  of  individuals  or  persons: 
Allen  V.  JnJiabitanis  of  Jay,  60  Id.  124,  128.  It  must  be  conceded,  then,  that 
this  power  of  taxation  has  a  limit,  and  when  that  limit  is  passed,  and  the 
power  illegally  exercised,  then  there  must  be  a  remedy  to  the  tax-payer.  A 
distinction  ia  made  between,  —  1.  The  mere  power  of  a  court  of  equity  to 
interfere  to  restrain  the  collection  of  taxes  affecting  only  some  particular 
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individuals  in  their  rights;  and  2.  The  right  of  tax-payers  to  prevent  the 
collection  of  a  tax  illegally  levied  and  affecting  every  tax-payer,  or  where, 
as  in  the  principal  case,  the  question  arises  of  the  right  of  a  tax-payer  to 
restrain  or  prevent  illegal  corporate  acts  whereby  municipal  property  is  be- 
ing unlawfully  sold,  wasted,  or  squandered,  and  to  replace  which  he  must 
contribute  his  pro  rata  of  taxes.  On  the  first  point,  see  Holland  v.  Mayor 
etc  of  Baltimore,  69  Am.  Dec.  195,  note  198  et  seq.;  74  Id.  123;  56  Id.  355, 
368;  Pierce  on  Bailroads,  ed.  1881,  pp.  488  et  seq.;  2  Dillon  on  Municipal 
Corporations,  3d  ed.,  sec.  923;  Saije  v.  Town  of  Fifield,  68  Wis.  546,  555; 
TalloKte  v.  Spigener,  49  Ala.  262,  264;  Dodd  v.  City  qf  Hartford,  25  Conu, 
232;  New  York  and  Chicago  Orain  etc.  Exchange  v.  Gleason,  121  111.  502,  512; 
Boaenberg  v.  Weeks,  67  Tex.  578;  Alabama  Gold  Life  Ins.  Co.  v.  LoU,  54  Ala. 
499;  City  Council  v.  Sayre,  65  Id.  564;  Elyton  Co.  v.  Ayres,  62  Id.  413;  Am. 
Law  Reg.,  art.  20,  p.  1-16;  Cooley  on  Taxation,  2d  ed.,  760  et  seq.  As  to 
the  second  point,  we  will  consider  that  under  the  following  heads:  1.  The 
right  to  a  remedy;  2.  The  proper  parties  complainants;  3.  Special  instances 
of  suits;  4.  New  York  cases,  and  states  relying  thereon;  5.  Subscriptions  to 
aid  railroads;  6.  Other  cases;  7.  Cases  contra;  8.  Laches;  9.  Miscellaneous. 
RiQHT  TO  Remedy.  —  We  have  shown  what  powers  municipal  corpora- 
tions possess,  the  relation  they  sustain  to  the  tax-payers  in  the  disposition, 
management,  and  control  of  the  public  funds  or  property,  the  taxing  power, 
and  how  it  should  be  exercised;  and  where  these  powers  have  been  illegally 
or  improperly  exercised,  and  there  has  been  a  breach  of  the  trust  relation, 
whereby  the  burilen  of  taxation  will  be  unjustly  increased,  there  is  no  doubt 
whatever,  so  far  as  the  weight  of  authority  determines  the  law,  of  the  right 
of  the  tax -payer  to  a  remedy  in  equity.  "The  chief  difference  is  as  to  the 
proper  party  plaintiff  in  a  bill  of  this  character  ":  Dillon  on  Municipal  Corpo- 
rations, 3d  ed.,  sec.  921,  pp.  914,  915;  Place  v.  City  of  Providence,  12  K  I.  1, 
6.  So  it  was  said  in  Winston  v.  Tennessee  and  Pacific  R.  R.  Co.,  1  Baxt.  60, 
73,  that  a  corporation  ought  not  to  be  allowed  to  misapply  the  trust  funds 
"to  an  unauthorized  purpose,  or  to  create  an  unauthorized  liability  upon  the 
individual  corporator,  so  to  speak;  and  when  such  liability  is  sought  to  be 
created,  if  it  is  charged  to  be  beyond  the  powers  of  the  corporation,  and  if 
this  charge  can  be  made  good  by  proof,  then  such  attempted  liability  shoulil, 
on  sound  principles,  be  annulled  by  a  court  of  equity  at  the  suit  of  the  par- 
ties to  be  affected  by  it."  To  the  same  effect  are  the  words  of  the  court  in 
Coulson  V.  City  of  PoHland,  Deady,  494,  where  it  is  declared  that  a  court  of 
equity  "has  jurisdiction  over  a  municipal  corporation  in  regard  to  its  con- 
duct concerning  property  and  franchises  held  by  it  in  trust  for  the  inhabi- 
tants thereof,  the  same  as  in  the  case  of  a  natural  person;  and  that  it  will 
enjoin  and  prevent  such  corporation  from  disposing  of  its  property  or  fran- 
chises fraudulently,  or  for  a  mere  nominal  consideration;  and  this,  although 
the  forms  of  legislation  are  used  to  give  the  transaction  the  appearance  of  an 
exercise  of  political  power  for  public  purposes.  The  privilege  of  exemption 
from  judicial  interference  terminates  where  legislative  action  ends."  And  it 
is  unanimously  held  by  the  courts  that  these  municipal  corporations  are  bound 
to  use  the  corporate  moneys  and  funds  for  the  purposes  intended,  and  in  the 
mode  indicated  by  their  corporate  charters,  and  for  no  other  purpose  what- 
ever, or  equity  will  give  relief:  Kerr's  Injunctions  in  Equity,  2d  ed.,  506; 
Willard  v.  Comslock,  58  Wis.  571,  572.  And  again,  in  People  of  New  York  v, 
Ca7ial  Board  of  New  York,  55  N.  Y.  390,  393,  the  court  expressly  holds:  "  That 
public  bodies  and  public  officers  may  be  restrained  by  injunction  from  pro- 
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ceeding  in  violation  of  law,  to  the  prejudice  of  the  public,  or  to  the  injury 
of  individual  rights,  cannot  be  questioned.  A  usurpation  of  powers  may  by 
this  process  be  prevented,  in  a  proper  case,  and  a  waste,  misapplication,  or 
diversion  of  public  property  or  trust  funds  be  enjoined,  and  an  alienation  or 
renunciation  of  a  public  franchise  be  forbidden  and  restrained."  Nor  is  it 
necessary  to  wait  until  the  intended  misappropriation  or  apprehended  illegal 
act  is  consummated,  or  the  unlawful  tax  levied,  or  about  to  be  actually  col- 
lected; but  the  court  will,  in  a  proper  case,  interfere  to  prevent  the  wrongful 
act  or  contemplated  injury:  Joyce  on  the  Law  of  Injunctions,  ed.  1877,  p. 
295;  Place  v.  City  o/ Providence,  12  R.  I.  1,  5;  but  see  Pomeroy's  Eq.  Jur.,  sec. 
266;  Cooley  on  Taxation,  2d  ed.,  765  et  seq.  And  where  a  legislative  act 
authorized  the  levy  and  collection  of  a  special  tax,  a  bill  in  equity  was  main- 
tained to  prevent  such  levy:  Brodnax  v.  Groom,  64  N.  C.  244.  So  a  bill  in 
equity  will  lie  to  prevent  the  levy  and  collection  of  a  tax  to  pay  a  debt  made 
iu  excess  of  the  constitutional  limit:  Howell  v.  City  of  Peoria,  90  111.  104. 
On  the  right  to  a  remedy,  see  also  subtitles  herein,  "  Subscriptions  to  Rail- 
roads" and  "Other  Cases." 

Proper  Parties  Complainant.  —  The  attorney-general,  or  like  public  law 
oflScer,  has  undoubtedly,  by  a  great  preponderance  of  authority,  the  right,  in 
all  cases  of  such  illegal  exercise  of  corporate  privileges,  whenever  public 
money  or  property  is  being  unlawfully  used  in  such  a  manner  as  to  affect  the 
tax -payer's  burden,  to  interfere  by  a  bill  in  equity  brought  in  his  name  or  in 
the  name  of  the  state  at  the  relation  of  persons  interested,  in  all  cases  prop- 
erly of  equitable  cognizance:  Cooley  on  Taxation,  2d  ed.,  764;  Dillon  on  Mu- 
nicipal Corporations,  3d  ed.,  sec.  912,  p.  904;  2  High  on  Injunctions,  2d  ed., 
p.  857,  sec.  1303;  State  ex  rel.  Huston  v.  Commissioners  qf  Perry  County,  5  Ohio 
St.  497.  In  England,  where  it  is  sought  by  suit  to  enforce  a  public  trust 
against  a  municipal  corporation,  the  attorney -general  is  the  proper  party,  and 
an  individual,  though  a  member  of  such  corporation,  claiming  to  be  entitled 
by  reason  of  a  personal  benefit,  cannot  maintain  such  action  at  his  own  in- 
Btance:  Joyce  on  the  Law  of  Injunctions,  ed.  1877,  293.  Although  in  Smith 
v.  Township  of  Raleigh,  3  Ont.  Cli.  Div.  405,  where  the  question  waa  raised 
whether  a  rate-payer  or  the  attorney -general  should  bring  the  suit,  as  against 
a  township  corporation  for  certain  alleged  irregularities  in  using  money  raised 
by  tax  for  a  special  purpose,  the  court  made  the  distinction  that  the  case  in 
question  was  one  in  which,  not  the  public,  but  only  a  limited  number  of  the 
public,  was  interested,  and  that  therefore  the  attorney-general  need  not  be 
made  a  party.  In  the  case  of  Attorney-Oeneral  v.  Wilmington,  4  Del.  Ch.  575, 
it  was  held  that  a  suit  could  be  maintained  in  chancery  by  the  attorney- 
general  to  prevent  the  incurring  of  an  indebtedness  in  excess  of  the  corpo- 
rate power,  and  to  prevent  the  purchase  by  the  municipality  of  lands  for  a 
park.  So,  also,  at  suit  of  such  public  officer,  to  prevent  the  diversion  of  money — 
raised  by  taxation  for  general  and  necessary  expenses  of  the  county  —  to  the 
erection  of  county  buildings:  State  v.  Commissioners  o/  Marion  County,  21  Kan. 
419,  432;  and  such  suit  was  maintained  to  prevent  the  issue  of  certain  school 
bonds:  Boai-d  qf  Education  v.  State,  26  Id.  44.  So  mandamus  may  be  had  at 
the  instance  of  the  attorney -general,  as  plaintiff,  to  compel  performance  of  a 
public  duty  by  a  municipality:  Attorney-Oeneral  v.  Boston,  123  Mass.  460. 
The  case  of  Stale  v.  Saline  County  Court,  51  Mo.  350,  303,  364,  11  Am.  Rep. 
454,  was  an  action  brought  by  the  circuit  attorney  in  the  name  of  the  people 
to  obtain  a  decree  that  certain  public  officials  be  enjoined  from  issuing  any 
bonds  in  payment  of  subscriptions  to  certain  railroad  stocks,  and  from  levying 
or  collecting  taxes  to  pay  the  bonds.     The  court  held  that  the  action  could 
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t>e  maintained,  and  said:  "To  the  argument  that  in  this  and  similar  cases  tba 
tax-payer  has  a  complete  and  efficient  remedy  for  the  alleged  violation  of  the 
law  and  the  constitution,  it  is  to  be  said  that  it  is  no  argument  against 
the  right  of  the  state  to  prevent  public  corporations  from  violating  the  law, 
that  private  individuals  have  the  same  right  when  their  private  interests  are 
affected":  State  v.  Saline  Co.  Court,  51  Mo.  368;  and  again:  "It  is  possible,  too, 
for  the  corporation,  conscious  that  they  are  about  to  do  an  illegal  act,  to  take 
such  steps  that  when  the  act  is  done  and  the  bonds  issued  they  are  beyond  the 
jurisdiction  of  the  court,  so  that  it  is  very  difficult,  if  not  impossible,  for  the 
tax -payer  to  obtain  redress.  I  cannot  think  that  there  is  furnished  any  effectual 
protection  to  the  tax -payer  from  being  compelled  to  pay  an  illegal  tax,  or  to 
the  state  for  the  violation  of  the  constitution  or  the  law  ":  Id.  369.  The  cases 
of  Davis  v.  Mayor  etc.  of  New  York,  2  Ihier,  663,  and  People  v.  Miner,  2  Lans. 
396,  are  cited,  and  the  latter  case  criticised  at  length  and  disapproved. 

Resident  Tax-payer3  mat  Sue.  —  While  there  are  numerous  and  well- 
considered  opinions  in  New  York  (see  cases  below)  prior  to  the  statute 
{1872,  chapter  161),  and  in  other  states  which  followed  the  New  York  cases 
and  the  line  of  reasoning  adopted  by  them,  to  the  effect  that  a  private  citizen 
and  tax -payer  cannot,  in  the  absence  of  a  special  interest  or  injury  to  his  in- 
dividual rights  not  suffered  by  him  in  commoD  with  all  other  tax-payers, 
maintain  an  action  in  equity  by  himself,  or  with  others,  to  prevent  any 
threatened  illegal  act  which  might  be  oppressive  in  its  results  to  the  whole 
community  by  creating  unjust  or  excessive  taxation,  yet  the  more  recent 
cases  determine,  by  a  great  preponderance  of  authority,  that  a  single  tax- 
payer, or  a  number  of  them,  may  have  a  remedy  in  equity  upon  his  or  their 
suit  to  prevent  municipal,  or  quasi  municipal,  corporations  and  their  officers 
from  levying  unauthorized  taxes,  or  from  doing  any  illegal  act  in  relation  to 
the  corporate  moneys  or  property  whereby  the  burden  of  taxation  would  be 
unjustly  increased;  and  this  relief  is  granted,  in  many  cases,  upon  the  ground 
that  such  tax-payer  would,  if  the  threatened  illegal  act  complained  of  were 
consummated,  be  specially  injured  as  a  tax -payer,  and  that  such  injur}'  would 
be  irreparable:  Burroughs  on  Taxation,  ed.  1877,  448;  New  Orleans  etc.  R.  R. 
Co.  V.  Dunn,  51  Ala.  128,  134;  Davenport  v.  Kldnschmidt,  6  Mont.  502,  521, 
522;  Willard  v.  Comatock,  58  Wis.  565;  Pomeroy's  Remedies  and  Remedial 
Rights,  2d  ed.,  sec.  142;  Place  v.  City  of  Providence,  12  R.  I.  1,  5;  Cooley  on 
Taxation,  2d  ed.,  764;  Dillon  on  Municipal  Corporations,  3d  ed.,  sec.  922,  p. 
947;  1  Pomeroy's  Eq.  Jur.,  ed.  1881,  sec  260,  p.  277;  Winatony.  Tennessee 
etc.  R.  R.  Co.,  1  Baxt.  60,  73;  Fitzrjerald  v.  ffarmes,  92  111.  372;  City  qf 
Springfield  v.  Edwards,  84  Id.  627;  Wheeler  v.  PMladelphia,  77  Pa.  St.  338, 
347,  348;  Curtenius  v.  O.  R.  d;  Ind.  R.  R.  Co.,  Zl  Mich.  583;  Lynch  v.  East- 
ern La  F.  .k  M.  R.  R.  Co.,  57  Wis.  430,  435;  Landonv.  CUy  of  Wilmington,  78 
N.  C.  109,  111;  Smith  v.  Mogourick,  44  Ga.  163;  Sinclair  v.  Comm'rs  qf  Wi- 
nona County,  23  Minn.  407;  liodgrnan  v.  Chicago  etc.  R.  R.  Co.,  20  Id.  48,  54; 
Merrill  v.  Plainfield,  45  N.  H.  126,  134;  Barr  v.  Deniston,  19  Id.  170,  180; 
Allison  V.  Louisville  etc.  R.  R.  Co.,  9  Bush,  247,  252;  Sherman  v.  Carr,  8  R.  I. 
431;  Hospesv.  Wyatt,  63  Iowa,  264;  City  of  Valparaiso  v.  Gardner,  97  Ind. 
1 ;  Rice  V.  Smitli,  9  Iowa,  570,  576;  Town  of  Jacksonpmt  v.  Watson,  33  Ark. 
704;  WriglU  v.  Bisliop,  88  111.  302;  C/iestnutwood  v.  Hood,  68  Id.  132;  Colton 
V.  Hanchet,  13  111.  615;  Drake  v.  Phillips,  40  Id.  392;  Beauchamp  v.  Board  of 
Supervisors,  45  Id.  274;  2  High  on  Injunctions,  2d  ed.,  853;  Neumeyer  v. 
Missouri  etc.  R.  R.  Co.,  52  Mo.  81;  14  Am.  Rep.  394;  Mayor  etc.  qf  Baltimore 
v.  Gill,  31  Md.  375,  394;  Crampton  v.  Zabriskie,  101  U.  S.  609;  Normand  v. 
Otoe  County,  8  Neb.  18,  21.  "The  misappropriation  of  corporate  funds,"  de- 
Am.  St.  Rep.,  Vou  II.— 7 
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clares  the  court  in  Willard  v.  ComstocJc,  58  Wis.  671,  572,  "would  not  render 

the  tax  levied  to  repair  the  waste  or  supply  the  deficiency  illegal 

The  misappropriation  of  the  public  moneys  forms  good  ground  for  such  an  in- 
junction by  the  citizen  and  tax -payer.  ....  When  the  amount  thus  misap- 
propriated is  subsequently  needed  for  legitimate  purposes,  a  citizen  cannot, 
resist  the  necessary  tax  to  supply  the  deficiency.  The  same  principle  is  ap- 
plied to  the  misappropriation  of  corporate  property  ":  See  also  Sage  v.  Town 
<lf  FifieH,  68  Wis.  552. 

Special  Instances  of  Suits  by  Tax-payebs.  —  At  the  instance  of  a  tax- 
payer a  court  of  equity  will  restrain  a  city  from  appropriating  moneys  for  & 
celebration  on  Independence  Day:  New  London  v.  Brainard,  22  Conn.  552^ 
556.  So  an  injunction  was  granted,  at  the  suit  of  a  tax-payer,  to  restrain  a 
city  from  paying  money  to  transport  the  Liberty  Bell  from  New  Orleans  ta 
Philadelphia,  notwithstanding  that  an  ordinance  was  passed  to  defray  such 
expenses,  and  also  the  expenses  of  a  committee  appointed  to  take  charge  of 
the  same,  the  ordinance  being  declared  illegal,  null,  and  void:  Bayle  v.  Cit^ 
of  New  Orleans,  23  Fed.  Rep.  843.  And  a  suit  may  be  maintained  to  prevent 
proceedings  to  collect  an  illegal  tax  to  pay  for  the  site  of  a  school-house: 
Mann  v.  Board  of  Education,  53  How.  Pr.  289;  or  the  erection  of  a  school 
building:  Rothrock  v.  Carr,  55  Ind.  334.  So,  also,  to  determine  whether  a 
law  authorizing  an  assessment  or  expenditure  is  valid  or  not:  Wells  v.  Bain^ 
75  Pa,  St.  39;  and  to  prevent  aimexation,  under  a  city  ordinance,  of  terri- 
tory which  would  largely  increase  taxation:  Pittsburg's  Appeal,  79  Id,  317; 
or  to  prevent,  on  the  ground  of  irreparable  injury,  the  issiie  of  state  bonds, 
when  the  act  authorizing  them  is  unconstitutional:  Galloway  v,  Chatliam 
R.  R.  Co.,  63  N.  C.  147;  but  see  Id.  165.  And  a  suit  lies  to  prevent  the  un- 
authorized publication  of  a  delinquent  tax  list  by  the  county  commissioners, 
and  the  payment  therefor  out  of  the  public  funds:  Sinclair  v.  Commissioner* 
of  Winona  County,  23  Minn.  404;  and  to  restrain  city  officials  from  paying 
money  to  defray  the  expenses  of  parties  sent  to  procure  legislation  to  author- 
ize 'building  a  bridge:  Henderson  v.  City  of  Covington,  14  Bush,  312.  So  aa 
action  may  be  had  in  equity  to  prevent  a  municipal  corporation  from  pur- 
chasing real  estate,  when  the  object  was  to  control  the  same,  and  thereby 
compel  a  citizen,  with  whom  it  was  in  litigation,  to  settle  or  abandon  the 
same:  Place  v.  City  of  Providence,  12  R.  I.  1,  5;  see  Lewis  v.  City  of  Provi- 
dence,  10  Id.  97.  And  equity  will  enjoin  the  payment  of  warrants  illegally 
drawn  by  supervisors  on  the  county  treasurer  against  the  general  fund:  An- 
drews V.  Pratt,  44  Cal.  309;  or  restrain  county  commissioners  from  unlaw- 
fully appropriating  county  funds  to  aid  an  agricultural  society  to  pay  it» 
debts;  and  this,  although  the  county  auditor  has  issued  the  order  for  the  pay- 
ment of  such  appropriation:  Warren  County  Agricultural  etc.  Co.  v.  Barr,  5» 
Ind.  30.  So  citizens  and  tax-payers  have  the  right  to  enjoin  the  collection 
of  taxes  illegally  laid  to  procure  a  new  steam  fire-engine  in  place  of  the  old 
one:  Hudson  v.  Mayor  etc.  of  Marietta,  64  Ga.  286;  or  to  prevent  the  pay- 
ment of  bounty  illegally  ordered  by  the  town  during  the  civil  war:  Webster  v. 
Harwinion,  32  Conn.  131;  Terrett  v.  Town  qf  Sliaron,  34  Id,  105;  Oliver  v. 
Keightley,  24  Ind.  514.  And  where  the  officers  of  a  municipality,  in  excess  of 
their  power,  purchased  land,  and  erected  academy  buildings  thereon,  for 
private  purposes  and  for  private  gain,  and  issued  the  corporate  bonds  there- 
for, a  large  proportion  of  which  were  taken  by  members  of  the  common 
council,  some  of  the  members  being  also  trustees  of  the  academy,  it  waa 
held  to  be  such  a  breach  of  trust  against  the  tax-payers  as  to  bring  tha 
action  within  the  equitable  jurisdiction  of  the  court,  and  that  relief  would 
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be  granted,  at  the  suit  of  such  tax-payers,  to  prevent  the  levy  and  collection 
of  a  tax  to  pay  the  interest  on  the  bonds:  Sherlock  v.  Winnetka,  59  111.  389. 
Tax-payers  may  maintain  such  actions  under  the  statute  in  Ohio:  Rev.  Stats., 
sees.  5848-5851;  Counterman  v.  Dublin  Township,  38  Ohio  St.  515;  and  under 
the  statute  in  Massachusetts  such  right  exists  upon  the  petition  of  not  less 
than  ten  taxable  inhabitants,  but  independently  of  the  statute  there  is  no 
Buch  right:  Carlton  v.  Salem,  103  Mass.  141,  143.  For  New  York,  see  sub- 
title herein, "New  York  Cases." 

New  York  Casks.  —  The  case  of  Mayor  etc.  of  Brooklyn  v.  Meaerole,  26 
Wend.  132  (1841),  although  frequently  cited  as  authority  in  those  causes 
which  hold  contra  to  the  doctrine  above  stated,  is  not  in  point,  since  the 
question  there  was  not  one  of  tax -payers  seeking  a  remedy,  either  at  their 
own  instance  or  through  the  attorney-general,  but  was  simply  a  case  where 
certain  real-estate  owners  sought  the  aid  of  chancery  for  relief  against  an 
alleged  illegal  assessment  of  their  land  for  widening  a  highway;  and  the 
court  held  that  it  had  no  jurisdiction  in  the  premises.  Nor  was  Mooera  v. 
Smedley,  6  Johns.  Ch.  28  (1822),  —  frequently  relied  on,  —  a  case  where  the 
question  of  tax -payers  as  parties  was  raised.  The  cases  of  CJiristopIier  v. 
Mayor  etc.  of  New  York,  13  Barb.  567  (1852);  De  Baun  v.  Mayor  etc.  ofNev) 
York,  16  Id.  392  (1853),  —dissenting  opinion,  2  Edmonds's  Select  Cases,  396; 
MillMU  V.  Sliarp,  15  Barb.  193,  218  (1853);  Stuyvemnt  v.  Pearsall,  15  Id.  244 
(1853),  —  were  all  cases  in  which  the  court  decided  that  a  suit  in  equity  would 
lie  at  the  petition  of  tax-payers  to  restrain  misappropriation  of  money,  or 
the  sale  of  municipal  property  at  a  nominal  valuation,  the  question  being 
directly  adjudicated  in  each  case.  In  1853,  it  was  held,  in  the  case  of  Davia 
v.  Mayw  etc.  of  New  York,  2  Duer,  663,  14  N.  Y.  506,  67  Am.  Dec.  186,  that 
where  the  alleged  wrongful  corporate  act  worked  a  special  injury,  a  tax- 
payer might  sue  in  his  own  name;  but  that  the  attorney-general  was 
a  necessary  party  where  the  alleged  wrongful  act  aflfected  the  public  at 
large.  In  1856,  it  was  declared  by  the  court  in  Shepard  v.  Wood,  13  How. 
Pr.  48,  50,  that  "any  tax-payer,  on  behalf  of  himself  and  other  tax-payers, 
may  ask  the  interposition  of  this  court  in  a  proper  case,  whenever  his  or 
their  interests  are  likely  to  bo  injuriously  affected  by  any  person  or  corpora- 
tion, or  other  body  of  persons,  acting  or  pretending  to  act  by  lawful  author- 
ity, when  they  assume  power  over  property  which  the  law  does  not  give 
them,  when  they  go  beyond  the  lino  of  their  authority  and  infringe  or  vio- 
late the  rights  of  others,  or  when  they  attempt  or  are  about  to  exceed  their 
powers  by  levying  a  tax,  or  by  misapplying  their  funds,  or  their  own  credit, 
to  an  object  beyond  their  authority,  — whenever  the  purpose  of  such  body,  if 
carried  out,  would  constitute  a  breach  of  the  law  or  of  their  duty,  —  that  the 
appropriate  mode  of  relief  in  any  such  case  is  by  injunction. " 

Tliough  in  Gillespie  v.  Broaa,  23  Barb.  370  (1856),  the  court  refused  to  inter- 
fere upon  a  suit  in  equity  by  certain  tax-payers  to  prevent  the  alleged  illegal 
appropriation  of  county  funds  towards  the  erection  of  a  court-house  and  jail, 
it  being  claimed  that  there  was  no  authority  in  the  officials  sought  to  be  en- 
joined to  act  in  the  premises.  And  in  Wetmore  v.  Story,  22  Id.  414,  484 
(185G),  the  court  declared  that  the  remedy  must  be  sought  in  the  name  of 
the  people.  But  the  case  of  Wood  v.  Draper,  4  Abb.  Pr.  322,  24  Barb.  187, 
195  (1857),  maintained  the  right  of  a  tax-payer  to  sue,  in  a  proper  case,  for 
equitable  cognizance. 

The  case  of  Roosevelt  v.  Draper,  7  Abb.  Pr.  108  (1858),  23  N.  Y.  318  (1861), 
decides  that  the  tax-payer  of  a  city  may  not  maintain  an  action  to  obtain 
the  cancellation  of  a  deed  of  land  owned  by  the  city,  the  claim  being  that 
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Bach  sale  was  illegally  and  improvidently  made,  and  would  increase  the  taxes 
of  the  plaintiff.  The  court  said  that  to  allow  snch  claim  "would  produce 
incalculable  mischief,  and  violate  the  well-estabUshed  principle  that  one  per- 
son cannot  sustain  a  civil  action  for  an  injury  of  a  public  nature,  when  the 
damage  he  sustains  is  r  o  greater  than  that  eustained  by  every  other  mem- 
ber  of  the  community.  However,  it  was  held  in  Davia  v.  Mayor  etc.  of  New 
Torh,  14  N.  Y.  506, 52l>,  67  Am.  Dec.  186,  1  Duer,  451,  506,  that  there  was  no 
principle  of  equity  which  would  prevent  the  bringing  of  such  action  by  a  tax- 
payer; aD.diXa.PeopUy.  Mayor  etc.  of  New  Torh,  32  Barb.  102, 104,  it  was  decided 
that  a  suit  would  lie  at  the  instance  of  the  people  to  prevent  the  execution  of 
leases  for  ferry  privileges  extending  through  a  term  of  years,  and  by  which 
rights  of  property  would  be  granted  to  the  injury  of  the  public,  especially 
when  the  actual  granting  of  such  leases  would  be  difficult  to  set  aside.  The 
case  of  Hooaevelt  v.  Draper,  supra,  was  then  limited  as  to  the  general  rule 
that  equity  will  not  interfere  to  restrain  the  assessment  and  collection  of  a 
tax,  in  Mann  v.  Board  of  Education,  53  How.  Pr.  289,  297.  In  Hills  v. 
PeeJcsldll  Savings  Bank,  26  Hun,  161  (1882),  the  court  granted  relief  at  the 
suit  of  a  tax-payer  against  the  negotiation  of  bonds  illegally  issued,  and  the 
court  in  this  case  reviews  the  statutes  passed  in  New  York  relating  to  tax* 
payers'  rights  to  sue;  and  in  Osterhout  v.  Hyland,  27  Id.  167,  98  N.  Y.  222, 
Laiham  v.  Richards,  15  Hun,  129,  and  Metzger  v.  Attica  and  Arcade  JR.  B.  Co., 
79  N.  Y.  171,  relief  was  granted  under  the  statute  (1872,  c.  161);  and  section 
1925  of  the  code  now  provides  that  an  action  may  be  brought  by  a  tax-payer. 
In  Tiffe  v.  City  qf  Buffalo,  65  Barb.  460  (1873),  it  was  held  that  a  tax-payer 
could  not  bring  a  suit  for  relief  against  illegal  corporate  acts.  So  does  the 
case  of  Phelps  v.  City  of  Watertmcn,  61  Id.  121,  123  (1871).  The  case  of 
KiBmirne  v.  St.  John,  59  N.  Y.  21,  17  Am.  Rep.  291,  holds  that  an  individ- 
ual tax-payer  may  not  maintain  a  suit  in  equity  after  a  tax  has  been  col- 
lected and  paid  into  the  hands  of  the  official  custodians  to  restrain  them 
from  devoting  such  proceeds  to  the  purposes  for  which  they  were  collected, 
viz.,  that  of  paying  the  interest  on  certain  bonds  issued  by  the  town  to  aid 
in  the  building  of  a  railroad,  it  being  claimed  that  such  bonds  were  illegally 
issued,  and,  in  consequence,  void.  The  opinion  was  by  a  divided  court,  one 
judge  not  voting,  and  two  dissenting.  This  case  was  based  upon  the  casea  ■ 
of  Mooers  v.  Smedky,  6  Johns.  Ch.  23,  Ileywood  v.  City  of  Buffalo,  14  N.  Y. 
534,  and  Suaqueluinna  Bank  v.  Board  of  Supervisors  of  Brown  Co.,  25  Id.  312, 
cases  which  do  not  consider  the  right  of  a  tax-payer  to  sue  in  equity  in  that 
capacity,  but  which  simply  determine  whether  equity  would  entertain  juris- 
diction to  prevent  the  collection  of  an  illegal  tax  or  assessment,  the  parties 
specially  aggrieved  being  the  petitioners  in  that  case.  It  was  even  doubted 
in  that  state  prior  to  the  statute  of  1872  whether  the  attorney-general  could 
bring  an  action  in  the  name  of  the  people  to  enjoin  a  municipal  corporation: 
People  V.  Miner,  2  Lans.  396  (1868),  where  the  decision  in  Davis  v.  Mayor 
etc.  qf  New  York,  2  Duer,  663,  was  explained,  and  dicta  disapproved  as  to  the 
right  of  the  attorney-general  to  sue  in  such  cases.  But  in  the  case  of  People 
v.  Tweed,  13  Abb.  Pr.,  N.  S.,  25,  53  (1872),  the  case  of  People  v.  Miner,  supra, 
was  opposed  so  far  as  this  point  was  concerned;  see  also  Supervisors  of  New 
York  V.  Tuxed.  13  Abb  Pr.,  N.  S.,  152;  Ketchum  v.  City  qf  Buffalo  and  Aus- 
tin, 14  N.  Y.  370;  People  v.  Mayor  etc.  of  New  York,  32  Barb.  35  (1859); 
People  V.  Lowler,  7  Abb.  Pr.  158  (1858).  The  gross  abuses  which  grew  out  of 
this  construction  of  the  law  are  set  forth  in  Ayrea  v.  Lawrence,  59  N.  Y.  192. 
Other  States  Following  New  York.  — The  doctrine  laid  down  in  the 
later  New  York  cases  prior  to  1872,  that  such  a  suit  could  not  be  maintained  in 
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equity  by  a  tax-payer,  is  followed  in  Wood  v.  Bangs,  1  Dak.  179,  192,  ■which 
was  a  case  brought  by  citizens  and  tax-payers  to  prevent  the  issue  and  collec- 
tion of  certain  warrants  issued  to  aid  in  erecting  a  court-house.  So  the  cases 
of  Craft  V.  Jackson  Co.,  5  Kan.  518,  Bridrje  Co.  v.  Comrnrs  of  Wyandotte  Co.,  10 
Id.  326,  331,  follow  the  New  York  decisions  in  this  respect;  and  in  State  v 
McLaughUn,  15  Id.  228,  22  Am.  Rep.  264,  it  was  held  that  an  action  could  not 
be  maintained  by  the  attorney -general  to  restrain  the  collection  of  a  tax  levied 
to  pay  bonds  which  had  been  illegally  issued  by  a  school  district,  and  were 
therefore  void.  That  case,  however,  seems  to  turn  upon  the  point  that  tha 
tax-payers,  either  individually  or  collectively,  had  in  themselves  an  adequate 
and  complete  remedy,  and  that  therefore  the  state  would  not  interfere  to  pro- 
tect them  from  the  illegal  acts  of  a  public  officer,  or  to  restrain  by  injunction 
apprehended  wrong  on  the  part  of  a  public  corporation.  The  cases  of  Davis 
V.  Mayor  of  New  York,  2  Duer,  663,  and  A  ttorney-Ocneral  v.  Miner,  2  Lans. 
39G,  are  relied  on.  It  was  held,  however,  that  a  person  who  sends  his  children 
to  school  has  a  right  to  the  interposition  of  a  court  of  equity  to  prevent  the 
school-house  being  used  for  any  other  purpose  than  that  of  keeping  school 
therein,  upon  showing  that  his  children's  books  were  injured  by  the  school 
being  let  to  societies,  etc. ,  for  religious  and  political  meetings,  and  the  court, 
iu  considering  the  question,  determined  that  this  was  sufficient  to  entitle  him 
to  maintain  the  action,  although  his  interest  as  a  tax-payer  was  declared  in- 
sufficient: Spencer  v.  Schjool  District  No.  6,  15  Kan.  259.  Dawson  v.  Insurance 
Co.,  15  Minn.  136,  follows  the  New  York  cases;  but  the  law  there,  as  adopted 
in  Hodgman  v.  Chicago  etc.  R.  R.  Co.,  20  Id.  48,  is  contra,  and  in  line  with  the 
doctrine  that  such  suit  may  be  had  by  a  tax -payer.  In  Louisiana  a  creditor 
and  tax-payer  was  held  to  have  no  right  to  interfere  in  the  administration  of 

inicipal  affairs,  and  that  equity  could  take  no  cognizance  of  his  suit  in  that 
ipacity:  Louisiana  National  Bank  v.  City  of  New  Orleans,  27  La.  Ann.  446. 

le  court  said:  "The  plaintiff  has  no  more  right  to  the  writ  which  it  seeks 

lan  any  other  creditor  and  tax -payer,  and  we  apprehend  the  law  could  not 

5e  administered  if  every  person  occupying  the  same  position  could  rush  into 

pourt  for  an  injunction  by  which  he  could  exercise  a  supervisory  control  over 

the  administration  of  government  in  the  city." 

Subscriptions  to  Aid  Raileoads.  — The  cases  of  most  frequent  occurrence 
►  are  those  relating  to  subscriptions  made  by  municipalities  and  like  corporate 
bodies  in  aid  of  railroads,  and  it  has  been  held  that  a  court  of  equity  will  en- 
join, at  the  suit  of  tax-payers,  the  issue  of  bonds  in  aid  of  a  railroad  company, 
when  the  proceedings  prerequisite  to  a  valid  issue  of  such  bonds  are  not  prop- 
erly conducted:  Redd  v.  Supervisms  of  Henry  County,  31  Gratt.  685;  Counter- 
man  v.  Dublin  Toianskip,  38  Ohio  St.  515;  Lynch  v.  Eastern  La  P.  <fe  M.  R.  R. 
Co.,  57  Wis.  430,  435;  Lawson  v.  Schnelkn,  33  Id.  288;  Lane  v.  Schromp,  20 
N.  J.  Eq.  82;  Campbell  v.  P.  &  D.  R.  R.  Co.,  71  111.  614;  Curtenias  v.  O.  R.  A 
Ind.  R.  R.  Co.,  37  Mich.  583;  Stokea  v.  Scott  County,  10  Iowa,  166;  Metzger  v. 
Attica  and  Arcade  R.  R.  Co.,  79  N.  Y.  171;  New  Orleans,  Mobile  etc  R.  R. 
Co.  V.  Dunn,  51  Ala.  128;  Board  of  Commissioners  of  Delaware  County  v, 
McClintock,  51  Ind.  325;  City  of  LafayetU  v.  Cox,  5  Id.  38;  Treadway  v. 
Schnauder,  1  Dak.  236;  Hodgman  v.  Chicago  and  St.  Paul  R.  R.  Co.,  20  Minn. 
48,  54;  Winston  v.  Tennessee  and  Pacifc  R.  R.  Co.,  1  Baxt.  60.  And  this,  al- 
though a  remedy  was  provided  by  a  special  act:  Redd  v.  Supervisors  qf  Henry 
County,  31  Gratt.  685.  And  the  action  may  also  be  maintained  to  prevent 
the  negotiation  of  such  bonds,  when  unlawfully  issued:  Allison  v.  Louisville,  H., 
C.  cfe  W.  R.  R.  Co.,  9  Bush,  247,  252;  Metzger  v.  Attica  and  Arcade  R.  R.  Co., 
79  N.  Y.  171;  Marsliall  v.  Silliman,  61  111.  218.     And  to  have  such  bonds  sur- 
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rendered  and  canceled:  Bound  v.  Wisconsin  Central  R.  R.  Co.,  45  "Wis.  543; 
Marshall  v.  SilUman,  61  111.  218.  And  it  is  a  good  ground  that  the  company 
does  not  fulfill  the  conditions  under  which  the  town  made  its  subscription: 
Wagner  v.  Meety,  69  Mo.  150.  So  a  suit  in  equity  may  be  maintained  by  a 
tax-payer  to  prevent  the  hyjjothecation  of  shares  of  stock  of  a  certain  railroad 
company  owned  by  the  city,  and  the  investment  of  funds  so  raised  in  aid  of  an- 
other railroad  company;  and  at  such  suit  an  ordinance  of  the  city  authorizing 
Buch  act  was  declared  unconstitutional  and  void:  Mayor  etc  of  Baltimore  v. 
Oill,  31  Md.  375,  393.  And  such  suit  lies  to  prevent  subscription  to  railroads, 
or  other  private  corporations,  etc. :  Wright  v.  Bishop,  88  111.  302;  Winston  v. 
Tennessee  and  Pacijic  R.  R.  Co.,  1  Baxt.  60;  Newmeyer  v.  Missouri  and  Mis- 
eissippi  R.  R.  Co.,  52  Mo.  81;  14  Am.  Dec.  394.  And  to  restrain  the  levy  and 
collection  of  taxes  to  pay  interest  on  bonds  illegally  issued:  Marshall  v.  SilU- 
man, 61  111.  218;  RtUz  v.  Calhoun,  100  Id.  392;  Coulson  v.  City  of  Portland, 
Deady,  481.  So  also  to  enjoin  a  municipality  from  indorsing  the  bonds  of  a 
railroad  corporation,  although  it  was  specially  authorized  bylaw  to  "sub- 
scribe to  stock  in  railroads  ":  Blake  v.  Mayor  etc.  of  Macon,  53  Ga.  172.  And 
an  injunction  will  be  granted  to  prevent  the  diversion  of  a  fund,  raised  by 
taxation,  from  the  purpose  for  which  it  was  collected;  as  in  a  case  where 
taxes  were  raised  to  pay  bonds  issued  in  aid  of  a  railroad  corporation,  it  was 
held  that  they  could  not  be  applied  to  any  other  purpose:  Town  of  Aurora  v. 
C,  B.,  Js  Q.  R.  R.  Co.,  119  111.  246.  Nor  is  a  tax -payer  precluded  from  main- 
taining such  actions  by  the  fact  that  he  knew  that  the  railroad  in  question 
was  being  constructed,  and  that  his  property  as  well  as  the  township  itself 
was  benefited:  Counteitnan  v.  Dublin  Toumship,  38  Ohio  St.  615.  It  is  held, 
however,  that  where  a  tax  had  already  been  collected  under  a  void  ordinance, 
yet  being  in  the  city  treasury,  it  became  thereby  municipal  property  or  funds, 
and  that  no  individual  could  maintain  any  proceeding  to  control  the  disposi- 
tion of  the  same,  though,  in  case  it  should  appear  that  there  was  an  attempted 
or  threatened  illegal  appropriation  thereof,  it  might  be  restrained  upon  the 
complaint  of  some  proper  party,  representing  the  whole  public,  whose  prop- 
erty it  was:  Coulson  v.  City  of  Portland,  Deady,  481,  501,  502. 

Other  Cases.  —  There  are  numerous  cases  other  than  those  of  railroad-aid 
subscriptions  and  bonds  where  courts  of  equity  have  granted  relief  to  tax- 
payers upon  their  own  suit.  It  was  held  in  AUen  v.  Inhxibitants  of  Jay,  60 
Me.  124,  at  the  suit  of  ten  taxable  inhabitants  (under  a  statute),  that  the 
court  would  enjoin  a  town  from  issuing  bonds,  or  from  loaning  its  credit  to 
aid  a  manufacturing  company,  and  that  any  legislative  act  authorizing  such 
loan  was  unconstitutional  and  of  no  validity.  Such  suit  lies  to  prevent  pay- 
ment of  moneys  voted  to  the  selectmen  of  a  town  as  an  indemnity  for  dam- 
ages and  costs  incurred  by  them  in  certain  lawsuits  brought  against  them 
for  alleged  misconduct  in  managing  certain  check-lists  during  their  official 
term:  Merrill  v.  Plainfeld,  45  N.  H.  12G,  132.  And  equity  will  enjoin  the 
collection  of  a  judgment  obtained  by  a  school-teacher  for  compensation  for 
his  services,  it  appearing  that  he  had  not  complied  with  the  provisions  of  law 
prerequisite  to  obtaining  such  compensation:  Barr  v.  Deniston,  19  Id.  170. 
So  equity  will  interfere  to  prevent  the  unlawful  appropriation  of  the  munici- 
pal funds  for  the  purpose  of  maintaining  a  free  ferry  outside  the  corporate 
limits:  Toum  of  Jacksonport  v.  Watson,  33  Ark.  704.  And  a  board  of  super- 
visors of  a  city  may  be  enjoined  from  passing  an  ordinance  which  is  not 
within  the  scope  of  its  corporate  powers,  and  which,  if  passed,  would  work 
irreparable  injury,  and  this  although  the  ordinance  would  be  void  if  passed: 
Spring  VaUey  Water  Works  v.  Bartlett,  16  Fed.  Bep.  615.     So  also  chancery 
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will  enjoin  the  refunding  of  taxes  erroneously  and  illegally  collected:  ITos- 
pera  v.  WyMt,  63  Iowa,  264.  So  it  may  enjoin  a  public  official  from  illegally 
issuing  and  negotiating  county  bonds,  although  euch  act  be  recommended  by 
the  grand  jury  of  the  county:  Dent  v.  Cook,  45  Ga.  323.  And  such  suit  in 
chancery  lies  to  restrain  illegal  expenditures  of  county  moneys  in  building  a 
court-house:  Bice  v.  Smith  County  Judge,  9  Iowa,  570,  576;  especially  when 
the  "letting  to  receive  "  bids  was  done  at  a  time  and  in  a  manner  different 
from  that  provided  by  the  act  authorizing  such  building:  Board  of  Cormn'ra of 
Benton  Co.  v.  Templeton,  51  Ind.  266.  It  is  said  to  be  a  proper  case  for  chan- 
cery, and  that  that  court  will,  at  the  suit  of  the  tax-payers  of  a  county,  enjoin 
the  collection  of  a  tax  levied  without  legal  authority,  and  void:  Vanover  v. 
Davis,  27  Ga.  354.  Where  a  special  act  provided  for  the  organization  of  a 
permanent  board  of  education,  and  gave  to  the  mayor  and  common  council 
power  to  raise  funds  by  taxation,  or  by  issuing  bonds,  or  otherwise  pledging 
the  city's  credit  for  the  "establishment  and  maintenance  of  such  publio 
schools  as  may  be  established  by  said  board  of  education,  and  as  may  be  re- 
"juired  of  them  for  said  purpose  ";  and  said  section  was  impliedly  repealed 
by  a  later  act  vesting  the  power  to  raise  such  funds  solely  in  the  mayor  and 
common  council,  and  giving  the  power  to  apply  the  same  at  their  discretion. 
It  was  held,  at  the  suit  of  certain  citizens  and  tax-payers,  that  equity  would 
interfere  to  restrain  the  board  of  education  from  requiring  the  mayor  and 
council  from  levying  or  collecting  any  tax  for  such  school  purposes,  or  from 
issuing  or  negotiating  bonds,  or  otherwise  pledging  the  city's  credit  therefor. 
But  the  court  said  that  "if  such  tax  be  collected,  it  may  be  used  by  the 
mayor  and  council  at  their  discretion ":  Board  of  Education  v.  Barlow,  49 
<Ja.  232,  242. 

Cases  Contra.  —  In  the  following  cases  relief  has  been  refused,  not  on  ac- 
count of  the  fact  that  the  suit  was  improperly  brought  as  to  the  parties,  but 
for  other  reasons.  Where  it  was  sought  to  restrain  certain  county  officials 
from  levying  taxes  to  pay  the  interest  on  railroad  bonds  issued  in  behalf  of 
the  township,  the  relief  was  refused,  on  the  ground  that  it  did  not  appear 
that  the  defendants  had  ever  threatened  or  attempted  to  levy  the  taxes,  and 
also  on  the  ground  that  the  act  under  which  the  bonds  were  issued,  havfng 
been  declared  unconstitutional  and  void,  and  the  levying  of  taxes  in  like 
cases,  except  upon  order  of  court,  having  been  made  a  statutory  offense,  it 
could  not  be  presumed  without  proof  that  the  acts  complained  of  were  done 
in  violation  of  the  constitution  and  of  the  law:  State  v.  Hatjer,  92  Mo.  511, 
615.  And  chancery  will  not  interfere  to  restrain  the  collection  of  a  tax  levied 
to  pay  bonds  issued  for  sanitary  improvements  in  a  municipality;  and  where 
such  bonds  are  in  the  hands  of  third  parties  who  are  bona  fide  holders  for 
value,  the  court  will  not  inquire  into  claimed  irregularities  in  giving  notice 
of  the  election  by  virtue  of  which  the  bonds  were  issued:  Greeley  v.  City  of 
Jacksonville,  17  Fla.  174.  Nor  will  it  lend  its  aid  at  the  instance  of  a  tax- 
payer to  restrain  the  appropriation  by  a  municipal  corporation  of  moneys  to 
•settle  a  disputed  claim  arising  out  of  a  contract  not  ultra  vires:  Warren  v.  SL 
Paul,  4  Law  &  Eq.  Rep.  556.  So  where  gas-works  are  the  property  of  a  city, 
equity  will  not  interfere  to  prevent  its  borrowing  money  to  pay  debts  con- 
tracted therefor:  Wheeler  v.  Philadelphia,  77  Pa.  St.  339.  And  upon  a  bill  in 
equity  setting  out  that  certain  ordinances  had  been  passed  and  contracts 
made  in  relation  to  the  supply  and  distribution  of  water,  which  would  neces- 
Bitate  illegal  taxation,  and  further  alleging  that  the  municipality  intended  to 
impose  such  illegal  tax,  and  pledge  its  credit,  and  asking  for  relief,  the  court, 
oipon  demurrer,  held  that  the  action  could  not  be  maintained:  Carlton  v. 
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Salem,  103  Mass.  141,  143.  So  the  court,  as  a  court  of  chancery,  refused  its 
aid  to  prevent  the  city  treasurer  from  carrying  into  effect  certain  votes  of 
the  city  council  authorizing  a  subscription  to  railroad  stock,  or  to  prevent 
it  from  negotiating  loans  therefor:  Johnson  v.  Thorndike,  56  Me.  32.  Nor  caa 
aa  equitable  suit  be  maintained  to  restrain  a  city  from  paying  a  water  com- 
pany a  certain  annual  sum  to  supply  the  city  with  water,  such  act  not  being 
unconstitutional,  aa  incurring  an  indebtedness  in  excess  of  its  powers:  Grant 
V.  City  qf  Davenport,  36  Iowa,  396.  But  contra,  where  such  contract  would 
create  an  indebtedness  in  excess  of  the  constitutional  limit,  or  encroach  npoa 
other  corporate  funds  not  intended  to  be  applied  to  such  purpose:  Citjf 
qf  Valparaiso  v.  Gardner,  97  Ind.  1.  Nor  will  such  suit  lie  by  a  tax-payer 
to  enjoin  the  circulation  of  bonds  void  in  the  hands  of  innocent  holders, 
since  such  tax -payer  could  not  be  injured  by  bonds  which  were  uncollect- 
ible agadnst  the  city:  McCoy  v.  Bryant,  53  Cal.  247;  see  Linden  v.  Case,  4ft 
Id.  171.  In  California  a  court  of  equity  will  not  interfere  at  the  suit  of  a 
tax-payer  to  prevent  a  board  of  supervisors  from  auditing  or  ordering  paid 
alleged  illegal  claims  against  the  county:  Merriam  v.  Board  o/ Supervisors, 
72  Cal.  517;  although  the  court  says:  "In  other  states  it  is  true  such  suits 
have  been  maintained,  although  the  rulings  do  not  seem  to  be  uniform  upon 
the  subject ":  72  Id.  618. 

Laches.  —  The  remedy  should  be  promptly  sought,  or  otherwise  the  rights 
of  third  parties  may  have  accrued  so  as  to  render  it  more  inequitable  to 
grant  relief  to  the  complainant  than  to  refuse  it;  as  in  a  case  where  a  statute 
authorized  the  issue  of  certain  railroad  bonds  by  a  city,  provided  its  qualified 
electors  should  vote  to  carry  into  effect  the  provisions  of  the  act,  and  an  elec- 
tion was  had,  and  the  result  being  favorable,  the  bonds  were  duly  issued  iu 
accordance  with  the  statute,  and  passed  into  the  hands  of  third  persons  who 
wers  bonajide  holders.  Upon  a  bill  in  equity,  at  the  suit  of  individual  citi- 
zens and  tax -payers,  setting  forth  certain  claimed  irregularities  in  the  elec- 
tion, and  assailing  the  validity  of  the  tax  sought  to  be  enjoined,  and  asking 
for  an  injunction  to  prevent  the  collection  of  the  tax,  and  also  that  the  bonds 
be  declared  void,  it  was  held  that  if  the  alleged  irregularities  had  been  showa 
at  the  proper  time  they  would  have  furnished  a  sufficient  reason  for  granting 
the  relief  sought,  and  that  if  the  city  authorities,  who  were  authorized  to  act 
in  the  premises,  "were  taking  any  steps  in  violation  or  disregard  of  the  pro- 
visions of  the  statute,  then  the  tax -payers  of  the  city,  at  any  time  before  the 
bonds  passed  into  the  hands  of  bonajide  holders,  could  have  intervened,  and 
by  injunction  arrested  such  illegal  act  before  its  consummation  ":  State  v. 
City  Council  of  Montgomery,  74  Ala.  226.  So  where  an  injunction  was  asked 
to  restrain  the  payment  of  moneys  appropriated  by  a  town  to  celebrate  certain 
anniversaries,  and  it  appeared  that  the  petitioners  —  tax -payers  —  had  been 
cognizant  of  the  vote  making  such  appropriation,  and  had  stood  by  and  per- 
mitted third  parties  to  make  contracts  and  incur  liabilities  in  good  faith,  it 
was  held  that  the  petitioners  had  been  guilty  of  laches  and  unreasonable 
delay,  and  were  not  entitled  to  relief:  Task  v.  Adams,  10  Cush.  252.  But 
where  a  town  illegally  appropriated  money  to  pay  for  uniforms  of  a  mili- 
tary company,  it  was  held  that  equity  would  interfere  on  the  petition  of  tax- 
payers (under  the  statute)  to  prevent  the  payment  of  the  money  for  the 
purpose  for  which  voted,  although  the  uniforms  had  been  purchased  and 
placed  in  the  armory  as  town  property:  Clajlin  v.  IvJiahitants  qf  Hopldnton,  4 
Gray,  502.  It  is  held  in  Willard  v.  Comstock,  58  Wis.  565,  576,  that  a  tax- 
payer has  been  guilty  of  no  laches  where  the  fraud  claimed  did  not  come  to 
hia  knowledge  until  just  before  the  action  was  brought,  and  the  fraud  had  not 
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been  conaummated  nor  the  scheme  fully  carried  out.  But  equity  will  not 
take  cognizance  to  prevent  the  payment  of  a  balance  of  money  raised  by  tax- 
ation and  authorized  by  vote  to  be  paid  over  by  the  treasurer  of  a  town  for 
the  purposes  of  a  public  park,  the  land  having  been  purchased  by  virtue  of 
said  vote,  and  part  of  the  money  raised  therefor  having  been  expended  for 
that  purpose,  and  it  was  held  that  it  made  no  difference  whether  the  vote 
was  legal  or  the  levy  unlawful.  The  suit  was  brought  by  the  attorney-gen- 
eral: Attorney-General  v.  Burrell,  31  Mich.  25;  see  Cooley  on  Taxation,  2d  ed., 
768. 

Miscellaneous.  —  It  is  error  to  admit  directors  of  a  railroad  company  aa 
defendants  in  a  suit  to  prevent  the  collection  of  a  tax  to  aid  a  subscription  to 
such  company:  Jager  v.  Doherty,  61  Ind.  528;  and  in  a  suit  by  a  tax -payer 
against  municipal  officers  the  state  need  not  be  made  a  party:  Newmeyer  v. 
Missouri  and  Mississippi  R.  R.  Co.,  52  Mo.  81;  14  Am.  Rep.  394.  Where  a 
suit  is  pending  against  the  corporation  a  tax-payer  has  no  right  to  come  in 
and  defend:  Cornell  College  v.  Iovxl  County,  32  Iowa,  520.  The  case  of 
Willard  v.  Comstock,  58  Wis.  565,  577,  goes  to  the  extent  of  deciding  that 
the  tax-payera  are  "  the  only  proper  parties  plaintiff,"  and  that  the  state  haa 
no  interest  in  such  a  suit,  and  that  the  attorney-general  ia  not  a  party. 
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Makkiaoe  is  Void,  and  No  Decbeb  is  Requibed  to  Avoid  It,  if  either 
of  the  contracting  parties  has  a  husband  or  wife  then  living  and  un- 
divorced. 

Void  Markiage  is  Good  for  No  Legal  Purpose.  Its  invalidity  may  be 
proved  at  any  time,  in  any  court,  and  by  any  person. 

Marriage  op  Zerelday  Cacey  is  Proved  by  Certificate  of  the  mar- 
riage in  which  the  woman's  name  is  spelled  "  Serelda,"  and  a  license  in 
which  it  is  written  "SeralJa,"  accompanied  by  evidence  showing  the 
assumption  of  marital  rights  and  obligations  by  the  parties,  although 
the  marriage,  if  celebrated  at  the  time  named  in  the  certificate,  must  be 
held  void  because  the  husband  had  a  prior  wife  then  living  and  undi- 
vorced. 

From  Celebration  of  Marriage,  Law  Presumes  Contract  of  Mar- 
riage, the  capacity  of  the  parties,  and  everything  essential  to  a  valid 
marriage.  This  presumption  is  overcome  by  proof  that  one  of  the 
parties  had  no  capacity  to  contract  marriage,  because  he  had  living  and 
undivorced  a  wife  by  a  prior  marriage. 

Marriage.  —  Sexual  Intercourse,  which  the  parties  know  to  be  contrary 
to  law,  forms  no  element  of  marriage. 

Marriage  is  not  Void  because  Formalities  Presoribbd  by  Stat- 
ute HAVE  not  been  OBSERVED;  nor  because  solemnized  without  s 
license,  when  such  solemnization  is  forbidden. 

Marriage  is  Civil  Contract,  Made  in  I>ue  Form,  by  which  a  man  and 
woman  agree  to  take  each  other  for  husband  and  wife  during  their  joint 
lives,  unless  it  is  annulled  by  law,  and  to  discharge  towards  each  other 
the  duties  imposed  by  law  upon  such  relation.  No  solemnization  or 
other  formality,  apart  from  the  agreement  itself,  is  necessary;  nor  need 
there  be  any  witnesses. 
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Marriage.  —  Agreement  for  Present  Cohabitation,  ami  for  a  marriage 
to  be  celebrated  at  some  future  time,  ia  not  marriage. 

Marriage  is  Presttmed  where  Parties  have  Agreed  to  Marry  at 
Some  Future  Time,  and  then  have  had  copula,  which  is  lawful  oul^  in 
the  married  state.  In  such  cases  the  copulation  is  presumed  to  have 
been  allowed  on  the  faith  of  the  marriage  promise,  and  to  have  been  co- 
incident with  the  acceptance  by  the  parties  of  each  other  as  husband 
and  wife.  This  presumption  ia  not  indulged  when  a  previous  illicit  inter- 
course ia  shown. 

Marriage.  —  Cohabitation  and  Reputb  of  being  Married,  having  their 
inception  in  a  solemnization  of  marriage  which  was  void  tor  want  of  capa- 
city of  one  of  the  parties  to  contract  marriage  at  the  time,  known  only 
by  him,  will,  though  continued  after  such  incapacity  was  removed,  be  re- 
ferred to  the  previous  void  marriage,  and  hence  will  not  create  a  pre- 
sumption that  the  parties  contracted  another  and  valid  marriage,  after 
they  both  had  capacity  so  to  do,  when  it  is  not  shown  that  either  ever 
knew  of  the  removal  of  the  incapacity,  or  that  the  woman  ever  knew  of 
its  existence. 

Marriage.  —  Cohabitation  Illicit  in  its  Inception  is  Pbesitmed  to  ao 
continue. 

If  Marriage  is  Solemnized  in  Honest  though  Mistaken  Belief  bt 
Both  Parties  that  both  were  capable  at  the  time  of  contracting  mar- 
riage, and  they  continue,  after  the  impediment  to  their  marriage  is  re- 
moved, to  cohabit  as  husband  and  wife,  the  law  will  presume  that  they 
have  contracted  a  common  law  marriage,  in  the  absence  of  evidence  to 
the  contrary. 

Pbesumption  in  Favor  of  Innocence  will  not  give  rise  to  a  presumption 
of  marriage,  if  it  will  involve  one  of  the  parties  in  guilt. 

Pbesumption  of  Death  of  or  Divorce  from  Prior  Husband  or  Wnm 
may  be  indulged  to  sustain  a  second  marriage.  There  ^s,  however,  no 
room  for  such  presumption  when  the  first  spouse  is  shown  to  be  living, 
and  the  time  between  deserting  her  and  contracting  the  second  mar- 
riage ia  only  three  years,  and  the  records  of  the  only  courta  in  which  a 
divorce  could  have  been  lawfully  procured  are  accessible  and  easily  ex- 
amined. 

Laches. — One  who  commences  an  action  within  the  time  allowed  by  ths 
statute  of  limitations  cannot  be  denied  relief  on  the  ground  of  laches. 

Suit  for  partition.  Both  parties  claimed  under  Braxton  B. 
Lewis.  The  claim  of  the  plaintiffs  depended  on  the  inva- 
lidity of  the  marriage  of  Lewis  with  Zerelday  Cacey.  The 
complainants'  bill  was  dismissed,  and  they  thereupon  prose- 
cuted a  writ  of  error. 

A.  N.  Kingsbury,  and  Lane  and  Cooper,  for  the  plaintiffs  in 
error. 

James  M.  Truitt,  for  the  defendant  in  error. 

By  Court,  Shope,  J.  The  right  to  have  partition  of  the 
lands  described  in  the  bill  depends  upon  the  fact  whether 
Braxton  B.  Lewis,  at  his  death,  left  any  lawful  issue  capable 
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of  taking  from  him  by  inheritance.  He  left  one  child,  Mary 
A.,  his  other  children  having  died  while  mere  infants.  It  is 
not  denied  by  the  plaintiffs  in  error  that  he  was  formally  mar- 
ried to  one  Zerelday  Cacey,  mother  of  this  child,  December  8, 
1843,  in  Montgomery  County,  in  this  state,  under  a  license 
issued  out  of  the  office  of  the  clerk  of  the  county  court  of  that 
county,  nor  that  he  afterwards  lived  and  cohabited  with  her, 
as  man  and  wife,  up  to  his  death,  and  recognized  the  issue  of 
such  cohabitation  as  his  children;  but  it  is  claimed  that  this 
marriage  was  absolutely  null  and  void,  for  the  reason  that 
Lewis  had,  at  the  time  of  its  solemnization,  a  lawful  wife  then 
living  in  Caldwell  County,  in  the  state  of  Kentucky,  from 
whom  there  was  no  divorce. 

The  marriage  of  a  man  and  woman,  where  one  of  them  has 
a  husband  or  wife  by  a  prior  marriage,  who  is  then  living  and 
undivorced,  is  void,  and  not  merely  voidable.  Being  a  nullity, 
no  decree  is  necessary  to  avoid  the  same:  Reeves  v.  Reeves,  54 
111.  332;  Drummond  v.  Irish,  52  Iowa,  41 ;  Blossom  v.  Barrett, 
87  N.  Y.  434;  97  Am.  Dec.  747;  Janes  v.  Janes,  5  Blackf.  141; 
Tefft  v.  Tefft,  35  Ind.  44;  Glass  v.  Glass,  114  Mass.  663;  Martin 
v.  Martin,  22  Ala.  86. 

A  void  marriage  is  good  for  no  legal  purpose,  and  its  in- 
validity may  be  shown  in  any  court,  between  any  parties, 
either  in  the  lifetime  of  the  parties  thereto,  or  after  their  death. 
There  can  be  no  doubt  of  the  fact  of  the  prior  marriage  of 
Lewis  to  Sarah  James,  in  Caldwell  County,  Kentucky,  and 
that  he  abandoned  her  in  less  than  a  year  after  their  marriage, 
and  came,  shortly  after,  to  Montgomery  County,  in  this  state, 
and  that  such  prior  wife  obtained  a  divorce  from  him  in  the 
circuit  court  of  Caldwell  County,  Kentucky,  in  December, 
1846,  some  three  years  after  his  second  marriage.  The  first 
marriage  is  satisfactorily  shown  by  the  record  evidence  thereof, 
and  the  testimony  of  many  witnesses  who  were  present  at  its 
celebration,  and  knew  the  parties. 

Defendant  in  error  contends  that  the  evidence  does  not  suf- 
ficiently show  that  the  marriage  with  Zerelday  was  in  1843, 
or  at  any  time  prior  to  the  divorce  in  Kentucky,  but  that  the 
facts  and  circumstances  are  such  as  to  afford  presumptive  evi- 
dence of  a  common-law  marriage  after  the  divorce.  The  mar- 
riage certificate  on  file  in  the  proper  office  shows  that  this 
marriage  was  celebrated  on  December  8,  1843,  by  one  J.  W. 
Woods,  a  minister  of  the  Gospel.  The  proof  also  shows  that 
Woods  was  a  minister  of  the  Gospel,  and  that  Lewis  cohabited 
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with  this  woman,  as  his  wife,  up  to  his  death,  and  that  she 
was  always  reputed  to  be  his  wife.  No  importance  is  attached 
to  the  fact  that  the  woman's  name  in  the  marriage  license  was 
written  "  Seralda,"  and  in  the  minister's  return  thereon  "  Ser- 
elda."  The  evidence  shows,  beyond  dispute,  that  Zerelday 
Cacey  was  the  person  named  in  the  certificate  of  marriage  and 
the  license.  If  this  was  the  only  marriage  of  Lewis,  there 
could  be  no  doubt  of  the  suflSciency  of  the  evidence  to  estab- 
lish the  same.  It  could  not  be  invalidated  by  any  mistake 
in  the  spelling  of  a  name.  Every  reasonable  and  fair  pre- 
sumption will  be  indulged  for  the  purpose  of  upholding  a  mar- 
riage, and  establishing  the  legitimacy  of  the  offspring.  When 
the  celebration  of  a  marriage  is  once  shown,  the  contract  of 
marriage,  the  capacity  of  the  parties,  and  in  fact  everything 
necessary  to  the  validity  of  the  marriage,  in  the  absence  of 
proof  to  the  contrary,  will  be  presumed:  Caujolle  v.  Ferrie,  26 
Barb.  177;  Fleming  v.  People,  27  N.  Y.  329j  Strode  v.  Ma- 
gowan,  2  Bush,  627;  1  Bishop  on  Marriage  and  Divorce,  sec. 
457;  Lawson  on  Presumptive  Evidence,  104-107;  People  v. 
Calder,  30  Mich.  85;  State  v.  Kean,  10  N.  H.  347;  34  Am.  Dec. 
162. 

The  presumption  of  the  capacity  of  Lewis  to  enter  into  the 
marriage  contract  with  Zerelday  Cacey,  December  8,  1843,  is 
overcome  by  proof  of  his  prior  marriage  in  Kentucky,  and 
that  his  wife  by  that  marriage  was  still  living  and  undivorced 
at  that  time.  This  proof  established  the  fact  that  the  second 
marriage  in  1843  was  a  nullity,  conferring  no  marital  rights 
whatever.  A  simple  marriage  ceremony  will  not  make  a 
man  and  woman  husband  and  wife.  Capacity  and  consent 
are  absolutely  essential,  but  celebration  only  contingently  so: 
Thompson  v.  Thompson,  114  Mass.  566;  Merriam  v.  Wolcott,  61 
How.  Pr.  377;  Bundle  v.  Pegram,  49  Miss.  751.  Nor  can 
sexual  intercourse,  which  the  parties  know  to  be  contrary  to 
law,  form  even  an  element  of  marriage:  Peck  v.  Peck,  12  R.  I. 
485;  34  Am.  Rep.  702;  Port  v.  Port,  70  111.  484. 

This  formal  marriage  being  void,  do  the  facts  and  circum- 
stances proved  create  a  presumption  of  a  lawful  marriage  of 
Lewis  and  Zerelday  after  the  divorce  in  1846?  No  record 
of  any  subsequent  marriage  has  been  produced,  nor  has  any 
witness  testified  directly  as  to  any  such  marriage;  but  it  is 
strenuously  insisted  that  the  evidence  will  justify  the  court 
in  presuming  a  common-law  marriage  of  the  parties  after  the 
Impediment  to  their  legal  union  was  removed. 
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While  our  statute  prescribes  certain  formalitiet  to  be  ob- 
served in  marriages,  and  certain  steps  to  be  taken  to  preserve 
the  evidence  of  their  celebration,  it  does  not  declare  a  mar- 
riage void  which  is  legal  at  the  common  law,  merely  because 
not  entered  into  in  accordance  with  its  provisions:  Port  v. 
Port,  70  111.  484.  A  marriage  is  a  civil  contract,  made  in  due 
form,  by  which  a  man  and  woman  agree  to  take  each  other 
for  husband  and  wife,  during  their  joint  lives,  unless  it  is 
annulled  by  law,  and  to  discharge  towards  each  other  the 
duties  imposed  by  law  upon  such  relation.  Each  must  be 
capable  of  assenting,  and  must  in  fact  consent,  to  form  this 
new  relation.  If  a  statute  forbids  the  solemnization  of  mar- 
riage without  a  license,  still,  in  the  absence  of  a  clause  of 
nullity,  the  marriage  will  be  good  though  no  license  was  had: 
1  Bishop  on  Marriage  and  Divorce,  sec.  284.  The  proof  here 
fails  to  show  any  license  for  the  marriage  of  Lewis  after  the 
divorce,  but  on  the  contrary,  the  clerk  of  the  county  court, 
the  keeper  of  the  public  records  relating  to  marriages,  testi- 
fied that  he  had  carefully  examined  those  records,  and  failed 
to  find  any  other  marriage  license  than  that  issued  in  1843, 
nor  is  there  any  direct  evidence  of  any  marriage  of  the  parties 
after  the  divorce,  per  verba  de  prsesenti,  or  per  verba  de  futuro 
cum  copula;  but  the  court  is  asked  to  infer  such  a  marriage 
from  the  long-continued  cohabitation  of  the  parties,  and  their 
reputation  of  being  married  at  some  time.  When  the  consent 
to  marry  is  manifested  by  words  de  prsesenti,  a  present  as- 
sumption of  the  marriage  status  is  necessary.  As  said  in  Van 
Tuyl  V.  Van  Tuyl,  bl  Barb.  237:  "As  the  law  stands,  a  valid 
marriage  to  all  intents  and  purposes  is  established  by  proof  of 
an  actual  contract,  per  verba  de  prsesenti,  between  persons  of 
opp'osite  sexes,  capable  of  contracting,  to  take  each  other  for 
husband  and  wife,  especially  where  the  contract  is  followed 
by  cohabitation.  No  solemnization  or  other  formality,  apart 
from  the  agreement  itself,  is  necessary.  Nor  is  it  essential  to 
the  validity  of  the  contract  that  it  should  be  made  before 
witnesses";  citing  Clayton  v.  Wardell,  4  N.  Y.  230;  Cheney  v. 
Arnold,  15  Id.  345;  69  Am.  Dec.  609;  Tummalty  v.  Tummalty^ 
3  Bradf.  372;  Hubback  on  Succession,  c.  4,  sec.  1.  On  the 
other  hand,  it  is  not  sufficient  to  agree  to  present  cohabitation 
and  a  future  regular  marriage  when  more  convenient,  or  when 
a  wife  dies,  or  when  a  ceremony  can  be  performed:  Robertson 
V.  State,  42  Ala.  509;  Duncan  v.  Duncan,  10  Ohio  St.  182; 
Estate  of  Beverson,  47  Cal.  621;   Fryer  v.  Fryer,  Rich.  Eq. 
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Cas.  85;  Van  Tuyl  v.  Van  Tuyl,  57  Barb.  235;  1  Bishop  on 
Marriage  and  Divorce,  eec.  262,  To  constitute  marriage,  the 
consent  must  not  be  attended  by  an  agreement  that  some  in- 
tervening thing  shall  be  done  before  the  marriage  takes  effect, 
as  that  it  be  publicly  solemnized:  1  Bishop  on  Marriage  and 
Divorce,  sec.  249. 

In  Hantz  v.  Sealy^  6  Binn.  405,  the  plaintiff  and  defendant 
had  long  lived  in  adulterous  intercourse,  although  they  con- 
sidered themselves  as  lawfully  married.  In  fact,  they  had 
entered  into  a  marriage  contract,  which  was  void,  because  the 
defendant  had  a  former  wife  living,  from  whom  he  had  been 
separated  by  consent,  but  not  legally.  After  a  legal  divorce 
was  procured,  they  were  advised  by  their  lawyer  to  celebrate 
a  new  marriage.  The  defendant  said:  "I  take  you  [the  plain- 
tiff] for  my  wife";  and  the  plaintiff,  being  told  if  she  would 
Bay  the  same  thing,  the  marriage  would  be  complete,  answered, 
"To  be  sure,  he  is  my  husband, — good  enough."  The  court 
held  that  these  words  of  the  woman  did  not  constitute  a 
present  contract,  but  alluded  to  the  past  contract,  which  she 
always  asserted  to  be  a  legal  marriage. 

Where  parties  competent  to  contract  have  agreed  to  marry 
at  some  future  time,  if  they  have  copula,  which  is  lawful  only 
in  the  married  state,  in  the  absence  of  any  evidence  to  the 
contrary,  they  will  be  presumed  to  have  become  actually  mar- 
ried by  taking  each  other  for  husband  and  wife,  and  to  have 
changed  their  future  promise  to  marry  to  one  of  present  mar- 
riage. In  such  a  case,  the  copula  will  be  presumed  to  have 
been  allowed  on  the  faith  of  the  marriage  promise,  and  that 
the  parties,  at  the  time  of  such  copula,  accepted  each  other 
as  man  and  wife:  Port  v.  Port,  70  111.  484;  Hebhlethwaite  v. 
Ilepworth,  98  Id.  126.  This  kind  of  a  marriage  must  be  dis- 
tinguished from  cases  of  seduction,  or  sexual  intercourse 
followed  by  a  promise  of  marriage,  and  cases  where  the  in- 
tercourse, in  its  inception,  is  illicit,  and  is  known  to  be  such : 
Cheney  \.  Arnold,  15  N.  Y.  345;  69  Am.  Dec.  609;  Duncan  v. 
Duncan,  10  Ohio  St.  181;  1  Bishop  on  Marriage  and  Divorce, 
sec.  261. 

The  evidence  in  the  record  is  amply  sufficient  to  show  that 
Lewis  and  Zerelday  lived  and  cohabited  together  as  husband 
and  wife  for  a  period  of  about  twenty-five  years,  and  that 
during  all  this  time  he  treated  her  as  a  man  would  a  wife, 
and  her  children  as  his  own,  and  that  they  were  reputed  as 
husband  and  wife.     But  it  must  be  borne  in  mind  that  co- 
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habitation  and  repute  do  not  constitute  a  marriage,  but  are 
only  evidence  tending  to  raise  a  presumption  of  marriage,  of 
more  or  less  strength,  according  to  the  circumstances  of  the 
case,  and  that  the  cohabitation  must  not  be  meretricious,  but 
matrimonial,  in  order  to  give  rise  to  this  presumption:  1 
Bishop  on  Marriage  and  Divorce,  sec.  266.  Where  a  mar- 
riage in  fact  is  shown  by  direct  evidence,  as  in  this  case,  there 
is  no  necessity  for  presuming  its  existence.  Presumption 
must  yield  to  the  superior  force  of  direct  and  positive  proof. 
In  this  case,  there  was  an  actual  marriage  ceremony  per- 
formed in  1843,  by  which  Lewis  and  Zerelday  were  appar- 
ently and  ostensibly  married.  Their  cohabitation  thereafter, 
and  reputation  as  to  being  married,  might  very  naturally  and 
properly  be  referred  to  the  fact  of  this  apparent  marriage, 
there  being  nothing  to  indicate  to  their  acquaintances  and 
neighbors  that  it  was  void.  If  no  actual  marriage  ceremony 
had  been  shown,  then  the  cohabitation  and  repute  proved 
might  be  referred  to  some  supposed  informal,  common-law 
marriage. 

This  cohabitation  and  repute  is  not  shown  as  evidence  of 
the  ceremonial  marriage  in  1843,  but  of  some  other  kind  of 
marriage,  entered  into  some  time  after  the  divorce  in  Decem- 
ber, 1846.  Is  such  cohabitation  and  repute  based  upon  a  sup- 
posed common-law  marriage,  any  more  than  upon  the  formal 
marriage,  shown  by  the  records  to  have  been  entered  into  in 
1843?  The  habit  and  repute  shown  in  this  case  might  just 
as  well,  and  more  naturally,  arise  from  the  marriage  in  1843. 
If  this  evidence  could,  by  any  known  rule,  be  so  limited  as 
to  show  a  cohabitation  and  repute  from  some  day  after  the 
divorce,  Avhen  no  impediment  existed,  it  might  afford  evidence 
of  a  common-law  marriage  of  the  parties  by  their  own  acts. 
If  the  cohabitation  and  repute  were  the  result  of  the  assumed 
marriage,  in  1843,  which  was  void,  it  was  illicit,  and  not  mat- 
rimonial, and  no  marriage  can  be  presumed  from  illicit  sexual 
intercourse. 

Their  cohabitation  being  meretricious  in  its  inception,  at 
least  so  far  as  Lewis  is  concerned,  was  it  changed  by  the 
divorce  in  Kentucky,  and  rendered  thereafter  matrimonial? 
This  would  seem  to  depend  upon  the  intention  of  the  parties, 
and  the  fact  whether  they  had  knowledge  of  the  divorce  re- 
moving the  only  impediment  there  was  to  their  marriage. 
There  ib  no  proof  in  the  record  that  either  Lewis  or  Zerelday 
had  ever  been  informed  of  the  divorce,  or  that  she  ever  knew 
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that  he  had  a  former  wife.  Without  knowledge  of  the  re- 
moval of  the  impediment  they  could  not  have  intended  a 
second  marriage,  or  have  attempted  to  enter  into  another 
marriage.  Courts  cannot  marry  parties  by  mere  presump- 
tion, without  their  consent.  In  the  absence  of  consent,  the 
status  of  marriage  is  never  created  by  any  government.  The 
law  compels  no  one  to  assume  the  matrimonial  status.  With- 
out assent,  no  statute  or  constitution  can  create  this  relation : 
Dickerson  v.  Brown,  49  Miss.  373.  In  Turpin  v.  Public  Ad- 
ministrator, 2  Bradf.  424,  the  surrogate  said :  "  When  parties 
are  living  in  a  meretricious  state,  a  promise  to  marry  on  some 
future  condition  does  not  eflfect  a  marriage  by  a  mere  con- 
tinuance of  that  connection." 

What  evidence  is  there  that  Lewis  ever  consented  to,  or 
even  desired  to,  change  his  connection  with  Zerelday  from  an 
illicit  to  a  matrimonial  one?  He  took  no  steps  to  remove  the 
impediment  to  his  marriage  with  her.  The  divorce  was  not 
sought  by  him,  but  was  obtained  by  his  former  wife  in  1846. 
If  he  had  no  knowledge  of  this  divorce,  it  cannot  be  pre- 
sumed that  he  would  have  married  the  same  woman.  If  he 
had  notice  of  the  divorce,  and  desired  to  change  his  connec- 
tion with  Zerelday  into  that  of  marriage,  it  was  an  easy  mat- 
ter for  him  to  have  had  solemnized  a  legal  marriage,  or  for 
the  parties  in  some  public  manner  to  have  indicated  an  in- 
tention to  enter  into  that  relation;  but  this  was  never  at- 
tempted. 

It  may  be  said  that  the  holding  of  Zerelday  out  to  the 
world  as  his  wife  showed  a  desire  to  change  his  connection 
with  her  to  that  of  marriage.  But  little  importance  can  be 
attached  to  this  circumstance,  when  considered  in  connection 
with  the  other  facts  of  the  case.  A  concubine  is  often  held 
out  to  the  world  as  a  wife,  to  conceal  an  illicit  cohabitation 
and  prevent  a  criminal  prosecution.  And  in  addition  to  this, 
if  he  desired  to  change  his  former  connection,  there  was  an 
easy  way  open  to  him.  The  holding  of  her  out  as  his  wife 
before  the  divorce  was  a  fraud  and  a  deception,  and  if  Lewis 
would  attempt  to  deceive  the  public  by  creating  false  appear- 
ances prior  to  December,  1846,  why  may  not  his  subsequent 
acts  also  have  been  equally  deceptive  and  fallacious? 

As  said  before,  there  is  no  evidence  in  the  record  showing 
that  Zerelday  ever  knew  that  Lewis  had  a  wife  living  at  the 
time  she  supposed  she  married  him.  She  was  deceived  and 
imposed  upon  by  Lewis,  in  his  falsely  assuming  to  have  capa- 
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city  to  marry  her,  and  in  concealing  the  fact  of  his  prior  mar- 
riage to  a  then  living  and  undivorced  wife.  Not  knowing  of 
the  former  marriage,  she  could  have  had  no  reason  for  desir- 
ing a  second  marriage.  If  she  regarded  herself  as  the  lawful 
wife  of  Lewis,  it  would  be  a  violent  presumption  to  hold  that 
€he  assented  to  a  second  informal  marriage.  If  she  knew  of 
the  prior  marriage,  then  her  cohabitation  with  Lewis  was 
meretricious  in  its  inception,  and  could  only  be  changed  after 
the  disability  of  Lewis  was  removed,  and  then  only  by  the 
mutual  consent  of  both.  If  she  had  notice  of  the  illegality 
of  her  marriage  after  the  divorce,  and  cohabited  with  Lewis 
after  that  without  a  new  marriage,  it  was  criminal.  If  she 
desired  to  make  her  subsequent  connection  with  him  lawful, 
«he  no  doubt  would  have  insisted  upon  a  public  or  statutory 
marriage,  so  as  to  preserve  the  evidence  of  the  same.  Mar- 
riage may  be  shown  by  circumstantial  as  well  as  by  direct 
evidence.  It  may,  in  a  proper  case,  be  inferred  from  con- 
tinuous cohabitation  and  repute,  when  nothing  appears  to 
prevent  the  raising  of  the  presumption  created  by  the  proof 
of  these  facts.  If  the  cohabitation  was  in  its  inception  illicit, 
the  presumption  of  the  innocence  and  morality  of  the  parties 
is  at  once  rebutted  and  overcome;  and  without  proof  of  a 
change  in  their  relation  to  each  other,  it  will  be  presumed 
that  the  continuance  of  the  connection  of  the  parties  is  of  the 
€ame  character:  Floyd  v.  Calvert,  53  Miss.  37. 

Bishop,  in  his  work  on  marriage  and  divorce  (sec.  506), 
eays:  "If  parties  come  together,  intending  and  choosing  an 
illicit  commerce,  there  being  no  impediment  to  marriage,  it 
cannot  be  presumed,  without  reasons,  whatever  the  law  under 
which  they  live,  that  they  have  altered  their  choice,  for  a 
condition  of  things  once  shown  is  presumed  to  continue;  and 
it  can  make  no  difiference  in  this,  that  an  impediment  to  mar- 
riage, existing  when  the  cohabitation  began,  was  afterwards 
removed." 

In  the  state  of  Mississippi  the  constitution  provided  that  all 
persons  who  have  not  been  married,  but  are  now  living  to- 
gether, cohabiting  as  husband  and  wife,  shall  be  taken  and 
held,  for  all  purposes  in  law,  as  married,  etc.  The  supreme 
court  of  that  state  held  that  where  a  person  claims  to  be  mar- 
ried thereby,  there  must  be  some  formal  and  explicit  agree- 
ment between  the  parties  that  they  will  and  do  accept  the  new 
organic  law  as  establishing  thenceforth  between  them  a  new 
relationship,  or  there  must  be  such  open  and  visible  change 
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in  the  conduct  and  declarations  of  the  parties  that  an  agree- 
ment to  accept  the  new  law  might  fairly  be  inferred:  Floyd  v. 
Calvert,  53  Miss.  37;  Dickerson  v.  Brown,  49  Id.  357. 

Where  both  parties  are  married  in  the  honest  belief,  founded 
on  an  apparently  good  reason,  that  they  are  capable  of  enter- 
ing into  the  marriage  contract,  when  in  fact  one  of  them  i& 
not,  if  they  continue  to  cohabit  as  man  and  wife  after  the  re- 
moval of  the  impediment  to  their  lawful  union,  the  law  will 
presume  a  common-law  marriage  by  the  acts  of  the  parties,^ 
in  the  absence  of  any  evidence  to  prevent  such  presumption. 
In  such  a  case,  there  are  many  strong  and  cogent  reasons  for 
presuming  a  new  marriage  after  the  removal  of  the  impedi- 
ment, even  though  the  parties  may  not  have  known  of  its- 
removal.  There  the  cohabitation,  in  ignorance  of  facts  ren- 
dering it  illegal,  is  not  to  be  regarded  as  meretricious  or  crim- 
inal until  the  parties  have  knowledge  of  such  facts.  Their 
purpose  in  such  a  union  is  honorable  marriage,  which  the  law 
favors,  and  not  mere  illicit  intercourse.  The  fact  that  Mrs. 
Lewis  had  no  knowledge  of  the  invalidity  of  the  marriage^ 
and  therefore  the  cohabitation  on  her  part  was  not  criminal, 
cannot  validate  the  assumed  marriage,  even  as  to  her.  If 
valid  as  to  her,  it  must  be  equally  so  as  to  him.  A  contract  not 
mutually  binding  is  void  for  want  of  mutuality.  The  most 
that  can  be  said  is,  that  Mrs.  Lewis  was  not  liable  to  criminal 
punishment  for  living  with  a  man  she  supposed,  in  good  faith^ 
was  her  husband. 

In  Randlett  v.  Rice,  141  Mass.  385,  one  Alexander,  in  1836,^ 
was  married  to  A,  in  the  state  of  Vermont,  where  he  resided 
with  her  up  to  1863,  when  he  left  her  and  went  to  Canada 
with  another  woman,  after  whose  death,  in  the  same  year,  ho 
came  to  Portsmouth,  New  Hampshire,  where  he  married  B,  in 
December,  1864.  On  September  11,  1867,  he  married  C.  A 
died  in  May,  1866.  Neither  Alexander  nor  A  ever  procured 
a  divorce.  It  was  contended  that  the  cohabitation  of  Alex- 
ander with  B,  after  the  death  of  his  first  wife.  A,  in  May, 
1866,  and  before  his  marriage  to  C,  in  1867,  was  evidence  of 
a  marriage  between  him  and  B,  and'  therefore  his  marriage 
with  C,  in  1867,  was  void.  The  court  say:  "  The  cohabitation 
was  the  only  evidence  of  a  marriage,  and  in  this  case  the 
cohabitation  points  only  to  the  illegal  contract  of  marriage 
under  which  it  commenced.  The  parties  had  no  thought  of 
any  other  marriage.  The  testimony  of  the  supposed  wife 
shows  this,  and  the  fact  that  she  did  not  know  of  the  exist- 
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ence  of  the  legal  wife,  and  that  Alexander  did  not  know  of 
her  death,  forbids  any  presumption  that  they  made  a  new  con- 
tract in  consequence." 

In  Harheck  v.  Harbeck,  102  N.  Y.  714,  which  was  a  bill  for  a 
divorce,  the  issue  was,  whether  the  parties  were  married,  no 
ceremony  having  been  performed.  The  plaintiff  was  formerly 
the  wife  of  Montgomery,  who  abandoned  her.  She  lived  with 
the  defendant  until  1879,  passing  as  his  wife,  both  believing 
that  Montgomery  was  dead,  which  was  not  true.  The  court 
said:  "That  the  union  between  the  parties  was  at  first  illegal 
is  conceded.  If  a  change  occurred,  it  was  followed  by  no  for- 
mal celebration.  Nor  is  there  evidence  of  any  present  agree- 
ment to  take  each  other  for  husband  and  wife.  And  that  they 
ever  passed,  by  contract  or  by  mutual  consent,  from  the  state 
of  concubinage  to  that  of  marriage,  is  doubtful,  by  the  admis- 
sions of  the  plaintiff,  proven  by  the  testimony  of  her  sister, 
and  by  the  defendant's  father,  and  by  other  witnesses.  If 
that  testimony  is  true,  it  is  difiicult  to  find  that  she  herself 
regarded  the  connection  as  matrimonial,  or  that  its  continu- 
ance depended  upon  anything  more  binding  than  the  inclina- 
tion or  will  of  the  defendant.  It  is  true  that  he  assumed  the 
character  of  husband,  and  she  that  of  wife,  and  reported  them- 
selves in  that  relation  to  their  associates  and  others,"  etc. 

In  Appeal  of  Reading  Fire  Ins.  Co.,  113  Pa.  204,  57  Am. 
Rep.  448,  the  supreme  court  of  Pennsylvania  say:  "  Undoubt- 
edly they  lived  together  for  a  long  time,  under  circumstances 
to  prove  intimate  sexual  relations;  but  cohabitation  and  repu- 
tation alone  are  not  marriage, — they  are  merely  circum- 
stances from  which  a  marriage  may  sometimes  be  presumed. 
It  is  a  presumption,  however,  that  may  be  rebutted  by  other 
facts  and  circumstances:  HunVs  Appeal,  86  Pa.  St.  294.  When 
the  relation  between  a  man  and  a  woman  living  together  is 
illicit  in  its  commencement,  it  is  presumed  to  so  continue  until 
a  changed  relation  is  proved.  Without  proof  of  subsequent 
actual  marriage,  it  will  not  be  presumed  from  continued  co- 
habitation and  reputation  of  a  relation  between  them  which 
was  of  illicit  origin.  Here  the  evidence  establishes  with  suffi- 
cient certainty  that  in  its  inception  the  relation  between  the 
appellee  and  Riegel  was  illicit,  and  there  is  no  sufficient  evi- 
dence to  create  a  legal  presumption  of  any  subsequent  mar- 
riage." 

It  is  said  that  the  presumption  in  favor  of  innocence,  and 
against  immorality  and  guilt,  is  so  strong  as  to  give  rise  to  the 
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presumption  of  a  marriage.  This  is  so  in  many  cases,  but 
Buch  presumption  of  marriage  will  not  arise  if  it  will  involve 
one  of  the  parties  in  guilt, — as  where  a  man  is  cohabiting 
with  two  women,  or  where  one  of  the  parties  is  proved  to  bo 
married  to  some  one  else:  WilliaTns  v.  State,  44  Ala.  44;  Case 
V.  Case,  17  Cal.  598;  Harrison  v.  Lincoln,  48  Me.  205;  Jones  v. 
Jones,  45  Md.  144;  Emerson  v.  Shaw,  56  N.  H.  418;  Senscr 
V.  Bower,  1  Penr.  &  W.  450;  Weinberg  v.  State,  25  Wis.  370.  The 
courts,  in  favor  of  a  second  marriage,  will  often  presume  the 
death  of  a  prior  husband  or  wife,  when  not  heard  from  for  a 
much  less  period  than  seven  years:  Commonwealth  v.  Boyer,  7 
Allen,  306;  Rex  v.  Inhabitants  of  Tuyning,  2  Barn.  &  A.  386; 
Greensborough  v.  Underhill,  12  Vt.  604;  Harris  v.  Harris,  8 
Bradw.  57;  Dixon  y.  People,  18  Mich.  84;  Yates  y.  Houston,  3  Tex. 
449;  Sender  v.  Bower,  1  Penr.  &  W.  450;  Johnson  v.  Johnson,  114 
111.  611;  55  Am.  Rep.  883.  So  they  will  often  presume  a  pre- 
vious divorce  in  order  to  sustain  the  second  marriage:  Blanch- 
ard  V.  Lambert,  43  Iowa,  228;  22  Am.  Rep.  245;  Hull  v.  Rawls, 
27  Miss.  471;  McCarty  v.  McCarty,  2  Strob.  6;  47  Am.  Dec. 
585;  Carroll  v.  Carroll,  20  Tex.  731;  In  re  Edwards,  58  Iowa, 
431. 

In  the  present  case  the  evidence  excludes  any  presumption 
of  the  death  of  the  first  wife  of  Lewis,  she  being  alive  after  his 
death,  and  there  can  be  no  presumption  that  she  obtained  a 
divorce  before  his  marriage  in  1843,  as  the  evidence  shows  her 
divorce  was  not  granted  until  December,  1846,  and  the  estab- 
lished facts  will  not  justify  the  court  in  presuming  that  he 
procured  a  divorce  from  his  prior  wife.  He  was  married  to 
Sarah  James,  April  29,  1841,  and  lived  with  her  about  a  year, 
when  he  left  her  and  came  to  this  state,  where  he  was  osten- 
sibly married  to  Zerelday  Cacey,  December  8, 1843,  only  about 
v^  a  year  and  seven  months  after  his  abandonment  of  his  first 
wife.  If  he  procurred  any  lawful  divorce,  it  must  have  been 
in  Caldwell  County,  Kentucky,  or  in  Montgomery  County, 
Illinois.  If  he  procured  such  a  divorce,  it  was  a  very  easy 
matter  to  have  shown  it.  Under  the  circumstances  of  this 
case,  and  taking  into  consideration  the  shortness  of  the  time 
intervening  from  his  desertion  of  his  first  wife  and  his  second 
marriage,  it  cannot  be  presumed,  in  favor  of  the  innocence 
of  the  parties  and  the  legality  of  the  second  marriage,  that 
Lewis  obtained  a  legal  decree  releasing  him  from  his  prior 
marriage. 
The  point  is  made,  that  the  plaintiffs  in  error  are  barred  by 


June,  1887.]  Cabtwright  v.  McGotvn.  117 

laches  in  asserting  their  rights.  The  bill  was  filed  March  2, 
1885,  about  seventeen  years  after  the  death  of  Lewis,  so  that 
the  suit  is  not  barred  by  the  twenty-years*  limitation  law.  The 
defendant  in  error,  having  no  color  of  title,  is  not  in  a  position 
to  invoke  the  seven-years*  limitation  law.  To  establish  a  bar 
tinder  the  limitation  law  of  1839,  the  possession  and  payment 
of  taxes  for  seven  successive  years  must  be  under  color  of 
title:  Stoltz  v.  Doering,  112  111.  234;  Heacoch  v.  LuhukCy  107 
Id.  396.  As  a  general  rule,  courts  of  equity  follow  the  law  in 
applying  the  statute  of  limitations.  The  plaintiffs  in  error, 
not  being  barred  at  law  of  the  right  to  assert  an  interest  in 
the  lands,  are  not  precluded  by  laches  from  maintaining  this 
bill. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded. 


Void  Marriage.  —  Au  action  for  damages  may  be  sustained  by  the  inno- 
cent party  to  a  void  marriage:  Blossom  v.  Barrett,  97  Am.  Dec.  747.  But 
this  seems  to  be  the  only  redress.  The  marriage  as  between  the  parties  is  not 
valid  for  any  purpose:  Oatldngs  v.  WiUiama,  44  Id.  49,  note  54-57.  Where 
the  marriage  is  valid  by  the  laws  of  the  state  wherein  it  was  contracted,  a 
reasonable  doubt  may  exist  with  respect  to  its  validity  in  a  state  to  which  the 
parties  remove,  and  in  which  their  marriage  is  prohibited  by  law.  In  Vir- 
ginia, the  courts  refuse  to  recognize  a  marriage  void  under  the  laws  of  that 
state,  though  valid  where  contracted:  GreeiJtow  v.  James's  Ex'r,  66  Am.  Rep. 
G03.  But  generally  a  marriage  valid  where  made  is  respected  elsewhere: 
Van  Voorlds  v.  BrininaJl,  40  Id.  605.  The  innocent  party  to  a  void  marriage 
is  entitled  to  alimony:  Strode  v.  Strode,  96  Am.  Dec.  211.  For  a  discussion 
of  the  question  whether  a  party  to  a  void  marriage,  or  his  representatives, 
may  be  estopped  from  denying  its  validity,  see  note  214,  215. 

Presumption  of  Marriage,  and  Evidence  Sufficient  to  Establish: 
State  v.  Kea7i,  34  Am.  Dec.  162,  and  note  to  Taylor  v.  Swett,  22  Id.  157-163; 
note  to  Appeal  of  Reading  F.  I.  Js  T.  Co.,  67  Am.  Rep. -451-463. 

Presumptions  in  Support  of  Second  Marriage  mat  be  Indulged.  — 
Thus  though  a  woman  contracted  marriage  in  less  than  seven  years  after  her 
husband  deserted  her,  the  court  presumed  that  he  had  died  prior  to  such 
marriage:  Johnson  v.  Johnson,  55  Am.  Rep.  883.  So  a  divorce  may  be  pre- 
sumed, though  there  is  no  direct  evidence  thereof:  Blanchard  v.  Lambert,  22 
Id.  245. 

Parties  to  Void  Marriage  may  CoNTiNxm  Living  Together  as  hus- 
band and  wife,  after  the  removal  of  the  impediment  to  a  valid  marriage.  Un- 
doubtedly this  removal  has  no  effect  upon  their  legal  relations  toward  each 
other,  except  that  it  enables  them  to  contract  a  valid  marriage,  if  they  seem 
so  disposed.  Whether  they  did  in  fact  contract  such  marriage  is  in  England 
a  question  of  fact  to  be  determined  by  the  jury,  and  not  of  law  for  the  de- 
cision of  the  court:  Lapslcy  v.  Grierson,  1  H.  L.  Cas.  498;  Doe  d.  Breahey  v. 
Breakey,  2  U.  C.  Q.  B.  349;  Campbell  v.  Campbell,  L.  R.  1  H.  L.  S.  182;  and 
there  is  no  doubt  that  the  jury  may  presume  a  valid  marriage  to  have  taken 
place  after  the  removal  of  the  previous  impediment:  Fenton  v.  JReed,  4  Am. 
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Dec.  244;  Rose  v.  Clarh,  8  Paige,  574;  Donnelly  y.  Donnelly,  8B.  Mon.  113; 
Ilynea  v.  McDermott,  43  Am.  Rep.  677. 

Promise  to  Marry  in  Future,  Followed  by  Cohabitatiom,  is  gener- 
ally, but  not  universally,  regarded  as  coustitating  a  valid  marriage:  See 
note  to  Cheney  v.  Arnold,  69  Am.  Dec.  615-619. 


Hamilton  v.  Harvey. 

[121  Illinois,  469.] 

8PE0I7I0  Contract  will  be  Decreed  only  when  Contract  is  in  Writ- 
ISO,  and  is  certain  and  fair  in  all  its  parts,  and  for  an  adequate  consid- 
eration. The  description  of  tho  subject-matter  must  be  so  certain  that 
it  may  be  known  therefrom  what  the  purchaser  was  contracting  for  and 
the  vendor  was  selling. 

Description  of  Land  as  "a  one-third  interest  in  five  acres  near  said 
works"  is  too  uncertain  to  sustain  a  decree  for  specific  performance. 
The  following  descriptions  have  also  been  held  fatally  defective:  "A  tract 
of  land  lying  on  the  north  side  of  the  Watery  Branch,  containing  150 
acres";  "a  lot  of  land  joining  a  small  tract  now  occupied  by  Michael 
Micue";  "the  houses  on  Smithfield  Street";  "two  lots  of  land  situate 
in  Hackensack  township,  in  the  county  of  Bergen";  "one  house  and 
lot  in  the  town  of  Hillsborough,  purchased  of  me  ";  "  the  120  acres  of 
land  in  Shannon  County,  Missouri ";  and  "  from  twenty-six  thousand  to 
twenty -eight  thousand  feet  of  land  situate  on  Waldeu  and  Vassal  Lane, 
in  Cambridge,  when  the  bounds  are  fixed  and  the  street  laid  out,  the 
street  to  be  forty  feet  wide  and  two  hundred  feet  long." 

Bill  by  I.  R.  Harvey  to  compel  the  specific  performance  of 
an  instrument  set  out  in  the  opinion  of  the  court.  The  bill 
was  dismissed. 

John  S.  Miller  and  B.  F.  Chase,  for  the  appellant. 

James  Frake,  for  the  appellee. 

By  Court,  Magruder,  J.  This  is  a  bill  filed  in  the  superior 
court  of  Cook  County,  January  22,  1886,  by  the  appellant 
against  the  appellee  for  the  specific  performance  of  the  follow- 
ing instrument:  — 

"  Chicago,  Illinois,  November  17,  1885. 
"  Mr.  W.  R.  Hamilton. 

^^  Dear  Sir,  —  I  hereby  agree  to  lease  my  bldg.  at  Pacific 
Junction,  known  as  the  Foster  Rotary  Plow  Factory  Co.,  at 
$100  per  month  for  first  year,  or  the  privilege  hereafter  of  buy- 
ing, if  they  choose,  at  $10,000;  or  if  building  should  not  be 
suitable,  will  donate  200  ft.  square  ft.  along  the  R.  R.  for  com- 
pany to  build  on.  Will  allow  you,  as  commission  for  said 
location,  ^  interest  in  five  acres  located  near  said  works. 

"I.  R.  Harvey." 
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Answer  was  filed  to  the  bill,  and  replication  to  the  answer. 
The  cause  was  heard  upon  the  pleadings,  and  upon  proofs  taken 
by  the  complainant.  The  defendant  introduced  no  testimony. 
The  court  below  dismissed  the  bill  for  want  of  equity. 

The  circumstances  surrounding  the  execution  of  this  instru- 
ment were  briefly  as  follows:  — 

Appellee  owned  some  land  at  Pacific  Junction,  in  Cook 
County,  and  also  held  the  equitable  title  to  the  lots  upon 
which  stood  a  building  known  as  the  Foster  Rotary  Plow 
Company  Factory.  Appellee  and  other  property  owners  were 
desirous  of  having  a  factory  located  in  the  vicinity,  which 
would  employ  a  large  number  of  men,  and  thus  give  value  to 
their  property.  Appellant,  a  real-estate  agent  in  Chicago, 
undertook  to  accomplish  what  was  desired.  Through  his 
efibrts,  a  lease,  dated  December  18,  1885,  was  made  by  W.  C. 
Grant,  trustee,  to  L.  C.  Maxwell,  C.  R.  Johnson,  and  C.  H.  Jack- 
son, representing  the  Maxwell  Patent  White  Lead  Works, 
leasing  the  premises  occupied  by  said  building  from  January 
1,  1886,  to  December  31,  1887,  at  one  thousand  dollars  for  the 
first  year,  and  twelve  hundred  dollars  for  the  second  year. 

We  think  that  the  bill  was  properly  dismissed.  The  in- 
strument here  recited  is  too  uncertain  and  indefinite  to  justify 
a  court  of  equity  in  decreeing  its  specific  performance. 

An  application  for  the  specific  performance  of  a  contract  is 
addressed  to  the  sound  legal  discretion  of  the  court.  Courts 
of  equity  will  decree  a  specific  performance  where  the  contract 
is  in  writing,  and  is  certain,  and  is  fair  in  all'  its  parts,  and 
is  for  an  adequate  consideration,  and  is  capable  of  being  per- 
formed, but  not  otherwise:  Bowman  v.  Cunningham,  78  111. 
48.  It  must  be  reasonably  certain  as  to  its  subject-matter, 
its  stipulations,  its  purposes,  its  parties,  and  the  circumstances 
under  which  it  was  made:  3  Pomeroy's  Eq.  Jur.,  sec,  1405. 
It  is  essential  that  the  description  of  the  subject-matter  should 
be  so  definite  that  it  may  be  known  with  certainty  what  the 
purchaser  imagined  himself  to  be  contracting  for,  and  that 
the  court  may  be  able  to  ascertain  what  it  is:  Fry  on  Specific 
Performance,  3d  ed.,  sec.  327. 

The  description  of  the  land  to  be  conveyed  is  indefinite  and 
uncertain.  The  words  are:  "  Will  allow  you,  as  commission, 
....  one  third  interest  in  five  acres  located  near  said  works." 
The  five  acres  are  not  described.  It  is  not  stated  that  they 
are  owned  by  Harvey,  the  vendor.  Their  direction  from  the 
"  works,"  whether  north,  south,  east,  or  west,  is  not  indicated. 
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In  Capps  V.  Holt,  5  Jones  Eq.  153,  the  description  was  "a 
tract  of  land  lying  on  the  north  side  of  the  Watery  Branch,  in 

the  county  of and  state  of ,  containing  150  acres."^ 

The  court  said:  "The  position  thus  given  is  not  definite 
enough,  and  no  decree  for  conveyance  could  be  based  upon  it. 
....  The  writing  of  itself  clearly  is  too  vague  and  uncertain^ 
in  the  description  of  the  land  bargained  for,  to  warrant  us  in 
declaring  where  it  is,  by  what  termini  included,  and  decreeing 
a  conveyance  of  it." 

In  Jordan  v.  Fay,  40  Me.  130,  the  description  in  the  memo- 
randum was:  "A  lot  of  land  joining  a  small  tract  now  oc- 
cupied by  Michael  Micue."  The  court  held:  "There  is  in  the 
writing  no  reference  by  which  the  land  can  be  determined 
with  any  greater  certainty  than  by  the  memorandum.  The 
location,  size,  and  shape  of  the  lot  are  entirely  wanting  in  the 
description;  and  without  a  resort  to  parol  evidence,  it  would 
be  impossible  to  ascertain  what  land  was  intended  to  be  the 
subject  of  the  agreement;  and  it  forms  no  ground  for  a  specific 
performance." 

In  Hammer  v.  McEldowney,  46  Pa.  St.  334,  the  description 
was  *'  the  houses  on  Smithfield  Street,"  in  the  city  of  Pitts- 
burgh. After  speaking  of  the  alleged  contract  as  being  "with- 
out any  designation  of  the  houses,  where  situate  on  the  street 
mentioned,  of  what  size,  dimensions,  or  material,  or  the  area 
of  ground  to  be  embraced,  and  without  in  fact  disclosing  te 
whom  they  belonged,"  etc.,  the  court  say:  "  It  is  a  settled  rule 
in  equity  that  the  specific  performance  of  a  contract  will  not 
be  decreed  unless  its  terms  are  clear,  and  capable  of  ascertain- 
ment from  the  instrument  itself.  ....  So  courts  of  equity 
will  not  ordinarily  entertain  bills  for  the  specific  execution  of 
contracts  with  variations  or  additions  or  new  terms  to  be  made 
and  introduced  into  them  by  parol It  requires  no  argu- 
ment or  illustration  to  bring  this  imperfect  or  indefinite  con- 
tract within  these  rules." 

In  Carr  v.  Passaic  Land  Improvement  and  Building  Co.,  1^ 
N.  J.  Eq.  424,  and  22  Id.  85,  the  resolution  of  the  company 
was  "  that  two  acres  be  sold."  It  was  held  to  be,  upon  its 
face,  vague  and  uncertain.  The  court  there  say:  "The  vague- 
ness and  uncertainty  is  patent,  and  no  parol  proof  can  be 
admitted  to  explain  it." 

In  King  v.  Ruckman,  20  N.  J.  Eq.  316,  Ruckman,  by  a  written 
contract,  agreed  to  sell  King  certain  tracts  of  land  in  Bergen 
and  Rockland  counties,  New  York,  "  describing  them  as  all 
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the  lands  he  owned  and  held  contracts  for  in  the  township  of 
Harrington,''  etc.,  "  and  also  two  lots  of  land  situate  in  Hack- 
ensack  township,  in  the  county  of  Bergen."  The  court  say : 
"As  to  the  parts  in  Harrington  township  and  the  county  of 
Rockland,  the  description  is  suflBciently  certain.  It  is  all  the 
land  owned  by  Ruckman,  or  for  which  he  held  contracts 
within  certain  boundaries.  The  maxim  is.  Id  certum  est  quod 
certum  reddi  potest.  It  can  be  shown  with  certainty  what 
lands  he  owned  or  held  contracts  for  in  these  boundaries. 
But  the  last  clause  seems  uncertain It  does  not  de- 
scribe them  as  two  lots  owned  by  him,  for  then,  if  he  owned 
only  two  lots  there,  it  might  be  rendered  certain.  This  con- 
tract would  be  complied  with  by  his  conveying  two  lots  of  ten 
feet  square,  or  two  lots  containing  a  thousand  acres.  Nor  can 
this  part  be  rejected  as  immaterial,  and  performance  be  or- 
dered of  the  residue  upon  compensation."  Although  this  case 
was  overruled  in  King  v.  Ruckman,  21  N.  J.  Eq.  599,  yet  it  was 
solely  on  the  ground  that  the  uncertainty  was  remedied  by  tho 
allegations  in  the  bill  and  answer.  The  terms,  in  which  the 
opinion  of  the  court  upon  the  point  stated  in  the  foregoing  ex- 
tract was  announced,  affirm  the  doctrine  of  King  v.  Ruckman, 
20  Id.  316,  as  will  be  seen  by  reference  to  Nichols  v.  Williams, 
22  Id.  63. 

In  Murdoch  v.  Anderson,  4  Jones  Eq.  77,  a  decree  for  convey- 
ance was  refused,  where  the  receipt  described  "  one  house  and 
lot  in  the  town  of  Hillsborough,  purchased  of  me,"  etc.  It  is 
there  aptly  said:  "Where  a  sufficient  description  is  given, 
parol  evidence  must  be  resorted  to,  in  order  to  fit  the  descrip- 
tion to  the  thing;  but  where  an  insufficient  description  is  given, 
or  where  there  is  no  description  (as  incur  case),  such  evidence 
is  inadmissible":  See  also  Allen  v.  Chambers,  4  Ired.  Eq.  125. 

In  Miller  v.  Campbell,  52  Ind.  125,  the  contract  described 
certain  land  as  "the  one  hundred  and  twenty  acres  of  land  in 
Shannon  County,  Missouri,"  etc.  It  was  claimed  that  this 
description  was  void  for  uncertainty,  and  could  not  be  enforced. 
The  court  say:  "  This  position,  in  our  opinion,  is  well  taken, 
and  the  objection  is  fatal  to  the  complaint.  It  is  a  well-settled 
principle,  under  the  statute  of  frauds,  that  contracts  for  the 
sale  of  land  must  so  far  describe  the  land  as  that  it  may  be 

identified  without  resort  to  parol  evidence Doubtless 

the  parties  may  have  had  in  view  a  particular  tract  of  land 
containing  one  hundred  and  twenty  acres,  and  the  plaintiff 
may  have  been  able  to  show  by  extrinsic  evidence  what  par- 
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ticular  tract  was  intended;  but  this  would  be  to  subvert  and 
overthrow  the  statute." 

In  Lyne8  v.  Hayden,  119  Mass.  482,  Somerby  agreed  *'  to 
deed  to  Lynes  from  twenty-six  thousand  to  twenty-eight  thou- 
sand feet  of  land  situate  on  Walden  Street  and  Vassal  Lane, 
in  Cambridge,  when  the  bounds  are  fixed  and  the  street  laid 
out,  the  street  to  be  forty  feet  wide  and  two  hundred  feet  long," 
etc.  Chief  Justice  Gray  said:  "  The  agreement  signed  by  the 
intestate  describes  the  boundaries  of  the  land  by  the  adjoining 
streets  on  the  northeast  and  northwest  only,  and  looks  to  the 
fixing  of  the  bounds  and  the  laying  out  of  another  street 
before  the  conveyance.  The  report  finds  that  the  bounds  were 
not  fixed,  nor  the  location  of  the  proposed  street  determined,  in 
his  lifetime.  The  agreement  is  too  indefinite  to  be  specifically 
enforced." 

Appellant  claims  that  he  had  the  right,  under  the  contract, 
to  select  the  five  acres  in  the  first  place,  but  that,  if  he  was  not 
first  entitled  to  the  right  of  selection,  such  right  afterwards  de- 
volved upon  him,  because  appellee  refused  to  select  five  acres, 
and  not  only  so,  but  repudiated  the  contract  entirely.  The 
contract  does  not  in  express  terms  confer  upon  appellant  the 
right  of  selecting  the  five  acres:  Vide  Carr  v.  Passaic  Land  Im- 
provement and  Building  Co.,  supra.  We  do  not,  however,  deem 
it  necessary  to  pass  upon  the  question  whether  the  right  of 
selection  devolved  upon  either  party  under  the  contract. 

It  is  sufl&cient  to  say  that,  even  if  the  appellant  was  entitled 
to  make  a  selection  of  the  five  acres,  his  designation  of  the 
part  selected  by  him  is  as  uncertain  and  indefinite,  under  the 
facts  of  this  case,  as  the  description  in  the  agreement.  He 
says  in  his  testimony:  "I  have  done  nothing  but  make  the 
selection  in  my  own  mind.     I  have  a  present  selection  of  the 

five  acres It  is  all  of  block  9  and  so  much  of  block  10 

as  is  necessary  with  block  9  to  make  five  acres."  There  is 
nothing  in  the  record  to  show  how  many  acres  are  contained 
in  block  9  or  in  block  10,  or  how  much  of  block  10,  when  added 
to  block  9,  will  make  five  acres. 

Nor  is  there  anything  to  show  that  appellee  owns  block  9. 
The  bill  avers  that  appellee  owns  about  twenty-seven  acres  in 
section  2,  town  39,  range  13,  which  were  subdivided  into  cer- 
tain blocks  and  lots,  but  block  9  is  not  mentioned  among  such 
blocks  and  lots.  The  abstract  refers  to  a  deed  conveying  to 
appellee  the  premises  described  in  the  bill,  but  we  can  find 
no  such  deed  in  the  record. 
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There  is  another  respect  in  which  either  the  contract  is  un- 
certain, or  in  which  its  enforcement  might  be  unfair.  It  is 
not  altogether  clear  whether  the  location  of  the  works  at  Pa- 
cific Junction,  for  which  the  commission  was  to  be  allowed, 
was  to  be  a  permanent  location,  or  a  location  during  the  lease. 
The  Maxwell  company  did  not  buy  the  building  for  ten  thou- 
sand dollars,  nor  have  they  built  on  two  hundred  feet  square 
of  ground  donated  to  them  by  appellee.  They  did  nothing  but 
take  a  lease  for  two  years.  Appellant  says  the  lease  entitles 
him  to  his  commission,  while  appellee  claims,  in  his  answer, 
that  the  agreement  contemplated  a  permanent  location  of  the 
works,  and  that  they  are  not  permanently  located.  The  testi- 
mony of  Maxwell  shows  that  the  manufacture  of  white  lead 
at  Pacific  Junction  is  as  yet  an  experiment,  and  that  the  ques- 
tion of  a  permanent  location  will  not  be  decided  until  the 
lease  ends.  Appellee's  construction  would  seem  to  be  the  cor- 
rect one,  as  the  object  of  the  location  was  to  give  value  to  the 
land,  which  could  not  be  effected  by  a  mere  temporary  lease. 
If  the  commission  was  to  be  allowed  for  a  permanent  location, 
then,  inasmuch  as  appellant's  own  evidence  proves  that  a  per- 
manent location  there  has  not  yet  been  accomplished,  it  would 
be  unfair  to  enforce  the  contract:  Race  v.  Weston,  86  111.  91; 
Tamm  v.  Lavalle,  92  Id.  263. 

The  decree  of  the  superior  court  is  affirmed. 


Specifio  Pebtoruancb  will  kot  bb  Comfelled  where  it  appears  that 
a  portion  of  the  property  has  been  destroyed,  aa  where  the  ocean  has  washed 
it  away:  Huguenin  v.  Courtenay,  63  Am.  Rep.  688.  The  subject  of  specifio 
performance  of  contracts  is  treated  in  note  to  Anderson  v.  Oreeit,  22  Am.  Dec. 
423-431. 

Descbiftioms  or  Rkal  Pbopebty,  roles  for  construing  and  de^rmining 
sufficiency  of:  See  note  to  Heaton  v.  Hodges,  30  Am.  Dec.  735-742;  Hurleg 
▼.  Brown,  96  Id.  671,  and  note. 
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Chicago   Gas  Light   Company  v.  People's  Gas 
Light  Company. 

[121  Illinois,  680.] 

MAKUTAOnTRB  AND  DisTBiBUTioN  OF  Illuminatino  Gas,  nnder  legislative 
aathority,  in  the  streets  of  a  town  or  city,  is  the  exercise  of  a  franchise 
belonging  to  the  state.  This  franchise  is  conferred  for  the  benefit  of  the 
public  as  well  as  of  the  company. 

C!oBPOBATiON  OwiNO  DuTT  TO  PcBLio  cannot  make  a  valid  contract  not  to 
discharge  such  duty. 

Tbansfeks  of  Powers  op  Onk  Corporation  to  Another,  without  the  au- 
thority of  the  legislature,  are  agciinst  public  policy,  and  the  courts  will 
do  nothing  to  promote  the  transfer. 

Gas  Company  havinq  Exclusive  Rioht  to  Manupactttre  and  Sell  Illu> 
minatino  Gas  in  a  city  may  make  a  valid  contract  to  permit  another 
company  to  compete  with  it  in  such  manufacture  and  sale. 

Contract  to  Abandon  Public  Duty,  as  where  a  gas  company  authorized 
by  the  legislature  to  manufacture  and  sell  illuminating  gas  in  a  city 
agrees  not  to  manufacture  or  sell  such  gas  in  a  designated  part  of  the 
city,  will  not  be  aided  nor  enforced  in  equity. 

Contract  against  Public  Policy  will  nqt  be  Enforced,  nor  specifio 
performance  thereof  decreed  in  equity. 

Contract  is  against  Public  Policy  which,  being  entered  into  between 
two  gas  companies,  stipulates  that  one  of  them  shall  discontinue  for  a 
hundred  years  the  manufacture  and  sale  of  illuminating  gas  in  a  city  in 
which  it  had  been  granted  by  the  legislature  the  right  to  manufacture 
and  sell  such  gas. 

Rule  that  Contracts  in  Partial  Restraint  of  Trade  are  valid  does 
not  apply  to  a  contract  by  a  corporation  to  abandon  a  part  of  its  duty  to 
the  public. 

Though  Restraint  of  Trade  Imposed  by  Contract  is  but  Partial,  it 
will  not  be  enforced  if  it  ia  unreasonably  injurious  and  oppressive  to  the 
public. 

Corporations  have  Such  Powers  only  as  the  act  creating  them  confers, 
and  are  confined  to  the  exercise  of  the  powers  expressly  granted,  and 
such  incidental  powers  as  are  necessary  to  carry  into  effect  those  spe- 
cifically conferred. 

Ultra  Vires.  —  Contract  by  a  corporation  authorized  to  manufacture  and 
sell  illuminating  gas  in  a  city,  by  which  it  agrees  to  discontinue  such 
manufacture  and  sale,  is  ultra  vires,  and  therefore  void. 

Bill  filed  by  the  People's  Gas  Light  and  Coke  Company 
to  enjoin  the  Chicago  Gas  Light  and  Coke  Company  from 
violating  a  certain  contract  entered  into  between  them,  the 
efiect  of  which  was  that  each  had  surrendered  the  right  to 
manufacture  and  sell  gas  in  certain  designated  parts  of  Chi- 
cago. The  bill  was  dismissed  by  the  superior  court  of  Cook 
County,  whose  decree  was  reversed  by  the  appellate  court. 
Prom  the  latter  decree  an  appeal  was  taken  to  the  supreme 
court. 
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John  N.  Jewett  and  Melville  W.  Fuller,  for  the  appellant. 
Francis  Adams  and  C.  Beckwith,  for  the  appellee. 

By  Court,  Magruder,  J.  This  is  a  bill  for  the  specific  per- 
formance of  a  contract,  the  nature  of  which  will  be  explained 
hereafter.  Upon  final  hearing  in  the  superior  court  of  Cook 
County,  the  preliminary  injunction  which  had  been  granted 
was  dissolved  and  the  bill  dismissed.  The  bill  was  filed  in 
that  court  by  appellee  against  appellant.  The  cause  was 
beard  upon  the  pleadings  and  exhibits  thereto,  and  upon  cer- 
tain aflfidavits  filed  with  the  answer.  The  appellate  court,  to 
which  an  appeal  was  taken,  reversed  the  decree  of  the  superior 
court,  and  remanded  the  case,  with  directions  to  "enter  a  de- 
cree enjoining  and  restraining  the  said  Chicago  Gas  Light 
and  Coke  Company  from  laying  gas  mains  or  pipes  in  the  said 
West  Division,  or  entering  into  contracts  for  supplying  the  city 
or  the  inhabitants  in  said  West  Division  with  gas,  and  from  in 
any  manner  violating  said  contract."  The  case  is  brought  be- 
fore us  by  appeal  from  the  appellate  court. 

The  Chicago  Gas  Light  and  Coke  Company  was  incorpo- 
rated by  an  act  of  the  legislature,  approved  February  12, 1849, 
the  second  section  of  which  is  as  follows:  — 

"  The  corporation  hereby  created  shall  have  full  power  and 
authority  to  manufacture  and  sell  gas  to  be  made  from  any 
and  all  of  the  substances,  or  a  combination  thereof,  from 
which  inflammable  gas  is  usually  obtained,  and  to  be  used  for 
lighting  the  city  of  Chicago,  or  the  streets  thereof,  and  any 
buildings,  manufactories,  public  places,  or  houses  therein  con- 
tained, and  erect  all  necessary  works  and  apparatus,  and  to 
lay  pipes  for  the  conducting  of  the  gas  in  any  of  the  streets  or 
avenues  of  said  city;  provided  that  no  permanent  injury  or 
damage  shall  be  done  to  any  street,  lane,  or  highway  in  said 
city.  The  real  estate  which  the  corporation  is  entitled  to  hold 
shall  not  exceed  in  value  fifty  thousand  dollars." 

Section  3  provides,  among  other  things,  that  the  capital 
stock  of  the  corporation  shall  not  exceed  three  hundred  thou- 
sand dollars,  and  that  "  said  company  shall  have  the  exclu- 
sive privilege  of  supplying  the  city  of  Chicago  and  its 
inhabitants  with  gas,  for  the  purpose  of  affording  light,  for  ten 
years." 

An  amendment,  approved  January  17,  1855,  authorized  an 
increase  of  one  million  dollars  to  the  capital  stock  of  the  com- 
pany, and  also  authorized  the  company  to  borrow  money  for 


126  Chicago  Gas  Light  Co.  v.  Gas  Light  Co.     [Illinois, 

constructing,  carrying  on,  and  completing  its  works  under  the 
direction  of  its  board  of  directors,  and  to  issue  bonds  and 
mortgage  its  property.  The  company  was  also  authorized  to 
acquire  and  hold  real  estate  necessary  for  its  business. 

The  second  and  only  other  amendment  to  the  original  char- 
ter was  approved  March  12,  1869,  and  simply  authorized  an 
increase  of  the  capital  stock  of  the  company  "  to  an  amount 
not  to  exceed  five  million  dollars." 

The  People's  Gas  Light  and  Coke  Company  (the  appellee) 
was  organized  under  a  special  charter  approved  February  12, 
1855.  The  bill  states  the  substance  of  the  powers  conferred 
and  rights  granted,  as  follows:  "With  power  and  authority  to 
erect  the  necessary  works  for  the  manufacture  of  gas  and  coke 
within  the  city  of  Chicago,  and,  on  and  after  the  twelfth  day 
of  February,  1859,  to  manufacture  and  sell  gas  to  be  made 
from  any  and  all  substances,  or  a  combination  thereof,  from 
which  illuminating  gas  is  usually  obtained,  and  to  be  used  for 
the  purpose  of  lighting  the  city  of  Chicago,  or  the  streets 
thereof,  and  any  buildings,  manufactories,  public  places,  or 
houses  therein  contained,  and  to  erect  all  necessary  works 
and  apparatus  for  that  purpose.  And  on  and  after  the  twelfth 
day  of  February,  1859,  or  sooner,  and  by  and  with  the  consent 
of  the  Chicago  Gas  Light  and  Coke  Company,  to  lay  pipes  for 
the  purpose  of  conducting  the  gas,  in  any  of  the  streets  or 
avenues  of  said  city,  with  the  consent  of  the  city  council." 

The  bill  also  states  that  by  an  amendment  to  the  said  act 
of  February  12,  1855,  approved  February  7, 1865,  the  People's 
company  "  was  granted  full  power  and  authority  forthwith  to 
proceed  to  the  erection  and  maintenance  of  the  necessary 
works  for  the  manufacture  of  gas  and  coke  within  the  said 
city  of  Chicago,  and  to  manufacture,  supply,  and  sell  gas, 
to  be  made  from  any  and  all  substances,  or  a  combination 
thereof,  from  which  illuminating  gas  is  usually  obtained,  and 
to  be  used  for  the  purpose  of  lighting  the  city  of  Chicago, 
any  streets,  buildings,  manufactories,  public  places,  or  houses 
therein  contained,  and  to  erect  and  use  all  necessary  works 
and  apparatus  for  such  purposes  aforesaid,  and,  with  the  con- 
sent of  the  common  council  of  said  city,  to  lay  down  and  use 
all  necessary  pipes  for  the  conducting  of  gas  in  and  along  any 
of  the  streets,  alleys,  avenues,  or  public  squares  of  said  city.'* 

In  1858,  an  ordinance  was  passed  by  the  common  council 
of  Chicago,  authorizing  the  People's  company  "  to  lay  its  gas- 
mains,  pipes,  feeders,  and  service-pipes  in  any  of  the  streets, 
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alleys,  avenues,  highways,  public  parks,  and  squares  through 
said  city,  subject  to  then  existing  rights,  and  at  all  times  to 
the  resolutions  and  ordinances  of  the  common  council  of  said 
city." 

On  April  21,  1862,  a  contract  was  made  between  appellant 
of  the  first  part,  appellee  of  the  second  part,  and  Cornelius 
K.  Garrison  of  the  third  part,  the  material  portions  of  which 
are  as  follows:  — 

"3.  For  and  in  consideration  of  the  sale  and  conveyance  of 
the  said  improvements,  by  the  said  party  of  the  first  part  to 
the  said  party  of  the  third  part,  as  aforesaid,  and  of  the  cove- 
nants and  agreements  herein  contained,  to  be  kept  and  per- 
formed by  the  said  parties  of  the  first  part,  the  said  parties 
of  the  second  and  third  parts,  separately,  each  for  themselves, 
hereby  covenant  and  agree  to  and  with  the  said  party  of  the 
first  part,  that  they,  the  said  parties  of  the  second  and  third 
parts,  or  either  of  them,  will  not,  during  the  period  of  one 
hundred  years  from  this  date,  either  jointly  or  separately,  in 
their  own  names  or  in  the  names  of  any  other  party  or  par- 
ties, lay,  or  cause  to  be  laid,  any  gas-mains  or  gas-pipes,  of 
any  kind,  in  the  North  and  South  divisions  of  the  said  city  of 
Chicago,  or  in  such  parts  of  said  city  as  now  lie,  or  may  here- 
after lie,  east  of  the  north  and  south  branches  of  the  Chicago 
River,  nor  furnish  nor  sell  illuminating  gas  to  any  person  or 
persons,  for  consumption  or  use,  within  the  said  last-men- 
tioned portions  of  the  said  city  of  Chicago;  nor,  during  the 
period  aforesaid,  interfere  with  or  molest,  in  any  way  what- 
ever, the  business  of  the  party  of  the  first  part  of  manufac- 
turing and  selling  illuminating  gas,  and  its  incidents,  in  the 
said  last-mentioned  parts  of  said  city  of  Chicago. 

"4.  For  and  in  consideration  of  the  purchase  and  payment 
so  made  as  aforesaid,  by  the  said  party  of  the  third  part,  and 
of  the  covenants  and  agreements  of  the  said  parties  of  the 
second  and  third  parts  herein  contained,  the  said  party  of  the 
first  part  hereby  covenants  and  agrees  to  and  with  the  said 
parties  of  the  second  and  third  parts,  severally,  that  the  said 
party  of  the  first  part  will  not,  during  a  like  period  of  one 
hundred  years  from  the  date  hereof,  either  directly  or  indi- 
rectly, in  its  own  name  or  in  the-  name  of  any  other  party  or 
parties,  lay,  or  cause  to  be  laid,  any  gas-mains  or  gas-pipes, 
of  any  kind,  in  the  said  West  Division  of  the  city  of  Chicago, 
or  in  such  part  or  parts  of  said  city  as  now  lie,  or  may  here- 
after lie,  west  of  the  north  and  south  branches  of  the  Chicago 
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River;  nor  furnish  nor  sell  illuminating  gas  to  any  persons, 
for  consumption  or  use,  within  the  said  last-mentioned  por- 
tions of  said  city  of  Chicago,  nor,  during  the  period  aforesaid, 
interfere  with  nor  molest,  in  any  way  whatever,  the  business 
of  the  said  parties  of  the  second  and  third  parts,  or  either  of 
them,  of  manufacturing  and  selling  illuminating  gas,  and  its 
incidents,  in  the  said  last-mentioned  part  or  division  of  said 
city." 

This  contract  appears  to  have  been  observed  by  both  par- 
ties until  May  or  June,  1886,  when  appellant  obtained  per- 
mission from  the  city  council  to  construct  a  tunnel  under  the 
south  branch  of  the  Chicago  River,  in  which  to  lay  gas-mains 
to  be  connected  with  mains  and  service-pipes  in  the  streets  of 
the  West  Division.  The  bill  charges  that  appellant  threatens 
to  lay  its  mains  and  service-pipes  in  the  West  Division  for  the 
purpose  of  supplying  gas  there,  in  violation  of  its  contract. 
The  object  of  the  bill  is  to  enforce  the  fourth  clause  of  the  con- 
tract, as  above  quoted,  and  prevent  its  violation. 

Under  its  charter,  appellant  had  the  right  to  make  and  sell 
gas  to  be  used  for  lighting  all  the  divisions  of  the  city  of 
Chicago,  and  all  of  the  streets  and  buildings  therein.  It  had 
as  much  power  and  authority  to  lay  pipes  in  the  streets  of  the 
West  Division  as  in  those  of  the  North  and  South  divisions. 
By  the  contract,  it  agreed  to  lay  no  mains  or  pipes  in  the 
West  Division,  nor  to  furnish  or  sell  any  gas  to  persons  living 
there,  for  a  period  of  one  hundred  years.  It  thereby  bound 
itself  to  avoid  the  performance  of  a  duty  which  it  owed  to  the 
public. 

The  manufacture  and  distribution  of  illuminating  gas  by 
means  of  pipes  or  conduits  placed,  under  legislative  authority, 
in  the  streets  of  a  town  or  city,  is  a  business  of  a  public  char- 
acter; it  is  the  exercise  of  a  franchise  belonging  to  the  state; 
the  services  rendered  and  to  be  rendered  for  such  grant  are 
of  a  public  nature.  Where  the  right  to  make  and  sell  gas  to 
the  city  and  its  inhabitants,  under  the  conditions  here  named, 
is  conferred  upon  a  company,  it  is  so  conferred  as  well  for  the 
benefit  of  the  public  as  of  the  company. 

In  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650, 
the  supreme  court  of  the  United  States  say;  — 

"The  manufacture  of  gas,  and  its  distribution  for  public 
and  private  use,  by  means  of  pipes  laid,  under  legislative 
authority,  in  the  streets  and  ways  of  a  city,  is  not  an  ordinary 
business  in  which  every  one  may  engage,  but  is  a  franchise 
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belonging  to  the  government,  to  be  granted,  for  the  accom- 
plishment of  public  objects,  to  whomsoever  and  upon  what 
terms  it  pleases.  It  is  a  business  of  a  public  nature,  and 
meets  a  public  necessity,  for  which  the  state  may  make  pro- 
vision. It  is  one  which,  so  far  from  affecting  the  public  in- 
juriously, has  become  one  of  the  most  important  agencies  of 
civilization  for  the  promotion  of  the  public  convenience  and 
the  public  safety." 

In  Louisville  Gas  Co.  v.  Citizens'  Gas  Co.,  115  U.  S.  683,  the 
same  court  say:  — 

"  Such  a  business  is  not  like  that  of  an  ordinary  corporation 
engaged  in  the  manufacture  of  articles  that  may  be  quite  as 
indispensablet  o  some  persons  as  are  gas-lights.  The  former 
articles  may  be  supplied  by  individual  effort,  and  with  their 
fiupply  the  government  has  no  such  concern  that  it  can  grant 
an  exclusive  right  to  engage  in  their  manufacture  and  sale. 
But  as  the  distribution  of  gas  in  thickly  populated  districts  is, 
for  the  reasons  stated  in  the  other  case,  a  matter  of  which  the 
public  may  assume  control,  services  rendered  in  supplying  it 
for  public  and  private  use  constitute,  in  our  opinion,  such 
public  services  as,  under  the  constitution  of  Kentucky,  au- 
thorized the  legislature  to  grant  to  the  defendant  the  exclusive 
privileges  in  question." 

To  the  same  effect  are  Shepard  v.  Milwaukee  Gas  Light  Co., 
6  Wis.  539;  City  oj  St.  Louis  v.  St.  Louis  Gas  Light  Co.,  70  Mo. 
€9;  2  Morawetz  on  Private  Corporations,  sec.  1129;  2  Dillon 
on  Municipal  Corporations,  3d  ed.,  sec.  691. 

It  is  to  be  noted  that  the  appellant  company  was  organized 
under  a  private  charter  granted  before  the  adoption  of  the  pres- 
ent constitution  of  the  state,  and  that  the  power  and  authority 
therein  conferred  are  not  made  subject,  by  the  terras  of  the 
charter,  to  the  consent  of  the  city  council. 

Inasmuch,  therefore,  as  by  the  terms  of  its  charter  the  ap- . 
pellant  owed  a  duty  to  the  public,  it  could  not  avoid  the  per- 
formance of  that  duty  by  a  contract  with  another  corporation. 

In  Peoria  etc.  R.  R.  Co.  v.  Coal  Valley  Mining  Co.,  68  111. 
489,  it  was  held  that  the  duties  which  railroad  corporations 
owe  to  the  public,  and  which  are  the  considerations  upon 
which  their  privileges  are  conferred,  cannot  be  avoided  by 
neglect,  refusal,  or  by  agreement  with  other  persons  or  cor- 
porations. Therefore  any  contract  to  prevent  the  faithful 
discharge  of  any  such  duties  will  be  against  public  policy, 
and  void. 

Am.  St.  Bep.,  Vou  XL— 9 
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In  3ay8  v.  Ottawa  etc.  R.  R.  Co.y  61  lU.  422,  this  court  says: 
"  But  a  sale  and  transfer  of  the  powers  of  one  company  to  an- 
other, without  the  authority  of  the  legislature,  are  against  pub- 
lic policy,  and  the  courts  will  do  nothing  which  will  promote 
the  transfer,  as  it  is  in  utter  disregard  of  the  duties  and  obli- 
gations of  the  company." 

In  Thomas  v.  Railway  Co.,  101  U.  S.  83,  it  is  said  "that 
where  a  corporation,  like  a  railroad  company,  has  granted  to 
it  by  charter  a  franchise  intended,  in  large  measure,  to  be  ex- 
ercised for  the  public  good,  the  due  performance  of  those  func- 
tions being  the  consideration  of  the  public  grant,  any  contract 
which  disables  the  corporation  from  performing  those  func- 
tions, which  undertakes,  without  the  consent  of  the  state,  to 
transfer  to  others  the  rights  and  powers  conferred  by  the  char- 
ter, and  to  relieve  the  grantees  of  the  burden  which  it  imposes, 
is  a  violation  of  the  contract  with  the  state,  and  is  void,  as 
against  public  policy." 

In  City  of  St.  Louis  v.  St.  Louis  Gas  Light  Co.,  supra,  the 
charter  of  the  gas  company  gave  it  the  "  exclusive  "  right  to 
manufacture  and  sell  gas  in  the  city  of  St.  Louis.  The  com- 
pany made  a  contract  by  which  it  surrendered  and  abandoned 
its  "  exclusive  "  right  to  have  gas-works,  lay  pipes,  or  furnish 
gas  in  a  particular  district  of  the  city  north  of  a  certain  line. 
It  simply  parted  with  the  right,  given  it  under  its  charter,  to 
exclude  all  other  companies  from  that  district;  but  did  not 
bind  itself  not  to  do  a  gas  business  there  in  common  with 
other  companies,  if  it  saw  fit  to  do  so.  The  supreme  court  of 
Missouri  there  say:  — 

"  This  right  to  exclude  competition  was  not  a  right  vested  in 
the  company  for  the  benefit  of  the  public,  because,  in  its  very 
nature,  it  was  injurious  to  the  public:  but  it  was  a  right 
vested  in  the  company  for  its  own  benefit,  which  it  might 
therefore  surrender  with  the  consent  of  its  stockholders.  The 
right  to  make  and  vend  gas  to  the  city  and  its  inhabitants  was 
a  right  conferred  upon  the  company  for  the  benefit  both  of 
the  company  and  the  public,  and  not  for  the  sole  benefit  of 
others,  but  the  right  to  exclude  competitiDn  was  solely  for 
the  benefit  of  the  company.  If,  in  the  provision  of  the  con- 
tract above  quoted,  the  company  surrendered  and  abandoned 
a  right  to  make  and  vend  gas  in  that  portion  of  the  city  de- 
scribed therein,  then  the  position  taken  by  counsel  —  that  it 
abandoned  a  public  duty  —  is  maintainable.  We  do  not  think 
that  said  provision  is  susceptible  of  that  construction;  but  on 
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the  contrary,  it  is  expressly  declared  that  both  of  said  com- 
panies, or  any  other  company  or  individual,  shall  be  permitted 
to  exist  and  do  business  in  the  aforesaid  district  or  portion  of 
said  city  without  hindrance.  We  think  it  clear  that  the  St. 
Louis  Gas  Light  Company  did  nothing  more  than  surrender 
its  right  to  exclude  all  competition  in  that  part  of  the  city 
lying  north  of  Washington  Avenue,  reserving  to  itself  the  right 
to  meet  any  demand  which  might  lawfully  be  made  upon  it 
by  the  public.  There  is  no  abandonment  or  surrender,  on  the 
part  of  the  St.  Louis  Gas  Light  Company,  of  its  right,  or  sur- 
render or  abandonment  of  its  duty,  to  make  and  vend  gas 
north  of  the  south  line  of  Washington  Avenue." 

The  appellant  herein  —  the  Chicago  Gas  Light  and  Coke 
Company  —  had  the  exclusive  privilege,  under  its  charter,  of 
supplying  the  city  of  Chicago  with  gas  for  ten  years,  from 
February  12, 1849,  to  February  12, 1859,  So  far  as  its  privilege 
was  exclusive,  such  privilege  was  for  its  own  benefit,  and  not 
for  the  benefit  of  the  public.  If,  therefore,  at  any  time  before 
February  12, 1859,  appellant  had  made  an  agreement  with  the 
appellee  or  any  other  company,  foregoing  its  exclusive  right 
to  make  and  sell  gas  in  the  West  Division,  such  an  agreement 
would  have  been  valid  as  parting  only  with  a  privilege  con- 
ferred for  the  benefit  of  the  company.  But  the  appellant 
binds  itself,  by  the  contract  now  under  consideration,  to  sur- 
render and  abandon  altogether,  for  one  hundred  years,  all  the 
right  conferred  upon  it  by  its  charter  to  manufacture  and  vend 
gas  in  the  West  Division.  By  so  doing,  "it  abandoned  a  public 
duty,"  and  a  court  of  equity  will  not  aid  either  party  in  the 
enforcement  of  such  a  contract:  2  Morawetz  on  Private  Cor- 
porations, sec.  656;  West  Virginia  Transportation  Co.  v.  Ohio 
River  Pipe  Line  Co.,  22  W.  Va.  617;  46  Am.  Rep.  527;  State 
V.  Hartford  etc.  R.  R.  Co.,  29  Conn.  538;  Hartford  etc.  R.  R. 
Co.  V.  New  York  etc.  R.  R.  Co.,  3  Rob.  411;  St.  Louis  etc.  R.  R, 
Co.  V.  Mathers,  71  111.  592;  22  Am.  Rep.  122. 

There  may  be  cases  where  a  corporation  may  abandon  a 
public  work  for  reasonable  cause;  but  this  is  a  very  difierent 
thing  from  disabling  itself,  by  contract,  from  the  performance 
of  a  duty  to  the  public.  Nor  is  the  question  hero  as  to  the  ex- 
tent to  which  duties  imposed  upon  a  corporation  will  be 
enforced  by  mandamvi^;  the  question  is,  whether  a  court 
of  equity  will  enforce  the  specific  performance  of  such  a  dis- 
abling contract  as  is  above  indicated.  In  Marsh  v.  Fairbury 
Co.,  64  111.  414,  16  Am.  Rep.  564,  a  bill  in  chancery  was  filed 
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by  Marsh  for  the  specific  performance  of  a  contract  which  a 
railroad  company  had  made  with  him  '*  to  locate  passenger 
and  freight  depots  of  said  road  in  Marsh's  addition  to  Fair- 
bury,  and  at  no  other  point  in  said  town  ";  and  we  there  held 
that  equity  would  not  enforce  the  contract,  because  its  enforce- 
ment was  regarded  as  against  public  policy.  This  court  said 
in  that  case:  "  The  specific  execution  of  a  contract  in  equity 
is  a  matter,  not  of  absolute  right  in  the  party,  but  of  sound 
discretion  in  the  court;  and  in  deciding  whether  specific  per- 
formance should  be  enforced  against  a  railway  company,  the 
court  must  have  regard  to  the  interests  of  the  public." 

Other  provisions  of  the  contract,  in  the  case  at  bar,  besides 
the  third  and  fourth  clauses  above  quoted,  show  that  appel- 
lant and  appellee  had  already  entered  upon  the  discharge  of 
their  duties  to  the  public,  when  the  contract  of  April  21, 1862, 
was  made  between  them.  Appellee  had  laid  mains  and  pipes 
east  of  the  river,  and  appellant  had  laid  such  mains  and  pipes 
west  of  the  river.  The  contract  provides  for  an  exchange  of 
these  properties,  and  the  proofs  show  that  forty  thousand  dol- 
lars were  paid  by  appellee  to  appellant  for  the  excess  in  value 
of  the  latter's  interests  on  the  West  Side  over  the  value  of 
appellee's  interests  east  of  the  river. 

Moreover,  the  agreement  of  April  21,  1862,  shows  on  its 
face  that  at  that  date  appellant  liad  a  contract  with  the  city 
for  lighting  the  street-lamps,  etc.,  on  the  West  Side  as  well  as 
in  the  other  divisions  of  the  city,  and  appellant  thereby  sold 
and  assigned  so  much  of  such  contract  as  applied  to  the 
West  Side  to  the  appellee,  both  parties  covenanting  each  with 
the  other  "  to  use  such  reasonable  and  proper  influence  as  they 
respectively  may  have  with  the  authorities  of  the  city  of  Chi- 
cago to  procure  a  division  of  said  contract;  and  a  new  and  in- 
dependent contract  between  said  city  and  the  said  party  of 
the  second  part  for  furnishing  gas  in  the  West  Division." 

In  view  of  the  provisions  thus  referred  to,  it  is  not  neces- 
sary to  discuss  the  question  whether  appellant's  charter  was 
permissive  or  compulsory,  or  whether  it  was  or  was  not  bound 
by  the  mere  acceptance  of  its  charter  to  enter  upon  the  busi- 
ness of  making  and  supplying  gas.  Inasmuch  as  it  did 
actually  enter  upon  such  business  in  the  West  Division,  and 
commence  supplying  gas  in  that  section  to  the  city  and  the 
inhabitants  there,  a  court  of  equity  will  not  enforce  the  per- 
formance of  a  contract  by  which  it  agreed  to  abandon  the 
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discharge  of  its  duties  to  the  public,  and  not  to  resume  the 
discharge  of  those  duties  for  one  hundred  years. 

The  contract  between  these  corporations  tends  to  create  and 
perpetuate  a  monopoly  in  the  furnishing  of  gas  to  the  city, 
and  is,  therefore,  against  public  policy.  They  were  organized 
under  special  charters  at  a  time  when  the  granting  of  such 
charters  was  not  forbidden  by  the  constitution  of  this  state., 
Appellant,  under  its  charter,  had  a  monopoly  of  the  business 
of  supplying  gas  up  to  February  12,  1859.  Four  years  before 
the  latter  date,  to  wit,  on  February  12,  1855,  the  legislature 
granted  to  appellee  its  charter,  and  therein  clearly  recognized 
appellant's  monopoly  and  indorsed  its  continuance  for  the 
balance  of  the  ten  years,  but  distinctly  provided  that,  at  the 
expiration  of  the  ten  years,  appellee  should  have  the  same 
right  to  make  and  sell  gas  anywhere  in  the  city  as  appellant 
had  theretofore  exclusively  enjoyed,  subject  only  to  the  con- 
sent of  the  common  council. 

We  think  it  was  clearly  the  intent  of  the  legislature  to  put 
an  end,  after  February  12, 1859,  to  the  monopoly  which  appel- 
lant had  had  prior  to  that  time,  and  to  give  the  gas  business 
to  two  competing  companies.  The  contract  in  question  sought 
to  continue  the  monopoly  in  spite  of  legislative  action.  It  in- 
vested the  appellee  with  the^exclusive  right  to  furnish  gas  in 
the  West  Division,  and  the  appellant  with  such  exclusive  right 
in  the  North  and  South  divisions. 

The  ordinary  rule,  that  contracts  in  partial  restraint  of  trade 
are  not  invalid,  does  not  apply  to  corporations  like  appellant 
and  appellee,  because  they  were  engaged  in  a  public  business, 
and  in  furnishing  that  which  was  a  matter  of  public  concern 
to  all  the  inhabitants  of  the  city.  In  West  Virginia  Transpor- 
tation Co.  V.  Ohio  River  Pipe  Line  Co.,  supra,  it  was  said:  "  If 
there  be  any  sort  of  business  which  from  its  peculiar  character 
can  be  restrained  to  no  extent  whatever  without  prejudice  to 
the  public  interest,  then  the  courts  would  be  compelled  to  hold 
void  any  contract  imposing  any  restraint,  however  partial,  on 
this  peculiar  business,  provided,  of  course,  it  be  shown  clearly 
that  the  peculiar  business  thus  attempted  to  be  restrained  is  of 
such  a  character  that  any  restraint  upon  it,  however  partial, 
must  be  regarded  by  the  court  as  prejudicial  to  the  public  in- 
terest." 

In  the  West  Virginia  case  it  was  held  that  "  whenever  the 
legislature  by  statute  law  has  authorized  any  person  or  corpo- 
ration to  condemn  the  lands  of  others  in  order  to  carry  on  its 
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business,  the  courts  will  regard  this  as  a  legislative  declaration 
that  this  character  of  business  is  such  as  that  the  public  has 
BO  great  and  direct  an  interest  in  that  the  courts  must  hold  it 
as  contrary  to  public  policy  to  permit  any  restriction  of  it  by 
private  contract."  If  clothing  a  corporation  with  the  power  of 
eminent  domain — that  is,  with  the  right  to  take  an  individual's 
property  by  paying  him  for  it — so  stamps  the  business  of  such 
corporation  with  a  public  character  that  that  business  may  not 
be  restricted  by  contract,  we  see  no  reason  why  the  same  pub- 
lic character  should  not  attach  to  a  corporation  which  is  vested 
with  the  right  and  power  to  tear  up  and  use  the  streets  of  a 
great  city.  The  fee  of  such  streets  is  vested  in  the  city  for  the 
benefit  of  the  public.  Any  business  which  requires  their  use 
requires  the  use  of  property  which  belongs  to  the  public: 
Western  Union  Telegraph  Co.  v.  American  Union  Telegraph  Co., 
65  Ga.  160;  38  Am.  Rep.  781. 

It  is  claimed  that  the  restraint  imposed  on  each  of  these 
companies  by  the  contract  is  only  partial,  because  confined  to 
a  particular  division  of  the  city.  In  Craft  v.  McConoughy,  79 
111.  346,  12  Am.  Rep.  171,  we  held  that,  even  if  the  restraint 
imposed  by  the  contract  was  but  partial,  yet  if  it  was  unrea- 
sonably oppressive  and  injurious  to  the  public,  it  would  not  be 
sanctioned  in  a  court  of  equity.  It  was  there  said:  "What- 
ever is  injurious  to  the  interest  of  the  public  is  void,  on  the 
ground  of  public  policy." 

Neither  appellant  nor  appellee  had  any  power  to  make  the 
contract  now  under  discussion.  By  the  amendment  of  Feb- 
ruary 7,  1865,  appellee  was  authorized  "  to  borrow  money  and 
to  mortgage  or  lease  any  of  its  property  or  franchises."  But 
in  April,  1862,  neither  the  charter  of  appellant  nor  that  of 
appellee  conferred  any  authority  to  sell,  transfer,  assign,  or 
make  over  to  any  other  company  any  of  the  powers  or  fran- 
chises therein  granted.  By  this  contract  appellant  virtually 
assigns,  surrenders,  and  transfers  all  its  right  under  its  char- 
ter to  make  and  sell  gas  in  the  West  Division  to  the  appellee, 
and  the  appellee  so  disposes  of  all  its  rights  in  the  South  and 
North  divisions  to  appellant.  The  authority  to  assign  and 
transfer  the  privilege  of  making  and  selling  gas  is  not  incident 
to  nor  necessarily  implied  from  the  power  of  making  and  sell- 
ing gas. 

"The  powers  of  corporations  organized  under  legislative 
statutes  are  such,  and  such  only,  as  those  statutes  confer. 
Conceding  the  rule  applicable  to  all   statutes  that  what  is 
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fairly  implied  is  as  much  granted  as  what  is  expressed,  it  re- 
mains that  the  charter  of  a  corporation  is  the  measure  of  its 
powers,  and  that  the  enumeration  of  these  powers  implies  the 
■exclusion  of  all  others  ":  Thomas  v.  Railroad  Co.,  101  U.  S.  71. 
"  Corporations  have  such  powers,  and  such  only,  as  the  act  cre- 
ating them  confers,  and  are  confined  to  the  exercise  of  those 
■expressly  granted,  and  such  incidental  powers  as  are  necessary 
to  carry  into  effect  those  specifically  conferred":  Franklin 
Bank  v.  Comviercial  Bank,  36  Ohio  St.  355;  38  Am.  Rep.  594; 
Balsley  v.  St.  Louis  etc.  R.  R.  Co.,  119  111.  68;  59  Am.  Rep.  784. 
Hence  the  contract  here  sought  to  be  eaforced  was  ultra  vires 
of  both  appellant  and  appellee. 

For  the  reasons  here  stated,  the  judgment  of  the  appellate 
oourt  is  reversed. 
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t)ut  this  13  not  so  if  the  restraint  is  injurious  to  the  public,  as  where  it  neces- 
earily  tends  to  the  creation  of  a  monopoly.  Hence  a  contract  is  invalid  if  it 
grants  to  an  oil  transportation  company  the  exclusive  right  of  laying  and 
maintaining  tubiug  through  a  large  tract  of  land  for  the  transportation  of 
oil:  W.  V.  T.  Co.  V.  Ohio  R.  P.  L.  Co.,  46  Am.  Rep.  527;  or  grants  to  a  tele- 
graph  company  the  exclusive  use  of  the  right  of  way  of  a  railroad  corporation 
for  telegraph  purposes:  W.  U.  Tel.  Co.  v.  Am.  U.  T.  Co.,  38  Id.  781;  W.  U. 
T.  Co.  V.  C.  <L-  P.  R.  R.  Co.,  29  Id.  31;  or  stipulates  that  a  railway  company 
«hall  not  l)uild  stations  within  three  miles  of  a  certain  place:  St.  L.  J.  <fc  C. 
R'y  Co.  V.  M(U/ien,  22  Id.  122;  Marsh  v.  F.  tt-  N.  W.  R'y  Co.,  16  Id.  564. 
The  validity  uf  contracts  in  restraint  of  trade  is  discussed  at  length  in  note 
to  Anrjier  v.   Webber,  92  Am.  Dec.  751-765. 

Gas  Company  Authorized  to  Mancfacture  and  Sell  Gas  in  a  city, 
and  to  use  its  streets  in  which  to  lay  pipes  for  conducting  gas,  owes  a  duty 
to  the  public,  and  must  not  discriminate  between  different  citizens  who  desire 
to  bo  supplied  with  illuminating  gas:  Shepard  v.  Milvoaukee  O.  L.  Co.,  70  Am. 
Dec.  479,  and  note  485-489;  cmtra:  McCune  v.  Norwich  City  O.  Co.,  79  Id. 
278;  PaUratm  O.  L.  Co.  v.,  Brady,  72  Id.  360i 


Lackey  v.  Steeeb. 

[121  Illinois,  598.] 

JUDOHKNT  AGAINST   BaKKROPT  PeNDINQ   PROCEEDINGS  IN    BaNKRITPTCT,    or 

after  his  discharge,  based  on  a  debt  existing  before  his  petition  was  filed, 
is  not  a  nullity.  Discharge  in  bankruptcy  does  not  release  or  affect  any 
person  liable  for  the  same  debt  with  the  bankrupt,  either  as  partner, 
joint  contractor,  surety,  or  otherwise. 
Judgment  against  Bankrupt  during  Pendency  of  Bankruptcy  Pro- 
ceedings, but  before  the  entry  of  a  discharge,  will  be  stayed  on  the 
application  of  the  judgment  debtor  upon  his  producing  such  discharge; 
but  unless  so  stayed,  an  execution  sale  thereunder  is  valid,  and  to  the 
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extent  of  the  bid  satisfies  the  debt,  and  therefore  releases  other  persons 
who  were  jointly  liable  with  the  bankrupt  therefor.  The  aatiafaction 
thereby  produced  will  not  be  vacated  on  motion. 

Scire  tacias  to  revive  judgment  against  Ira  Lackey,  and 
motion  to  vacate  an  apparent  satisfaction  of  such  judgment. 
The  judgment  in  question  was  entered  against  Lackey  and 
John  M.  Major  October  10,  1877.  In  the  previous  months 
Major  had  filed  his  petition  in  bankruptcy  in  the  United 
States  district  court.  In  December,  1877,  plaintiff,  E.  B. 
Steere,  proved  his  judgment  as  a  claim  in  bankruptcy  against 
the  estate  of  the  bankrupt.  In  August,  1879,  Major  received 
his  discharge.  In  the  year  1882,  execution  was  issued  on  the 
judgment,  and  levied  on  property  belonging  to  Major.  This 
property  was  sold  for  the  full  amount  of  the  judgment.  This 
sale  was  set  aside  by  a  suit  in  chancery,  to  which  Lackey  was 
not  a  party.  Steere  then  sought  by  the  present  proceeding 
and  motion  to  set  aside  the  satisfaction  apparently  resulting 
from  the  sale,  and  to  revive  the  judgment  against  Lackey. 
He  was  granted  the  relief  sought  in  the  circuit  court,  whose 
orders  were  aflSrmed  by  the  appellate  court. 

John  E.  Pollock,  for  the  plaintiff  in  error. 

Kerrick,  Lucas,  and  Spencer,  for  the  defendant  in  error. 

By  Court,  Scott,  J.  The  record  in  this  case  shows  two  dis- 
tinct proceedings  in  the  circuit  court.  One  is  a  motion  to 
vacate  the  satisfaction  of  a  judgment  as  to  Ira  Lackey  that 
had  previously  been  rendered  against  him  and  one  John  M. 
Major,  and  the  other  is  a  scire  facias  to  revive  the  same  judg- 
ment as  to  Lackey.  The  circuit  court  vacated  the  satisfac- 
tion of  the  judgment,  as  it  was  asked  to  do  by  the  motion, 
and  revived  it  as  to  Lackey  on  the  scire  facias.  The  errors 
assigned  call  in  question  the  correctness  of  both  decisions, 
and  as  one  is  dependent  upon  the  other,  they  will  be  consid- 
ered together  as  presenting  a  single  question.  If  it  shall  be 
ascertained  the  order  vacating  the  satisfaction  of  the  judg- 
ment was  improper  as  against  Lackey,  it  follows,  as  a  matter 
of  course,  it  was  error  to  revive  it  as  to  him. 

As  respects  the  facts,  there  exists  no  controversy.  Pending 
a  suit  by  Elisha  B.  Steere  against  John  M.  Major  and  Ira 
Lackey,  on  his  own  petition  Major  was  adjudged  a  bankrupt 
in  the  United  States  district  court.  Major  did  not  ask  for  a 
stay  of  proceedings  against  himself,  as  he  might  have  done 
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under  the  bankrupt  act.  The  suit  still  progressed,  and  shortly 
after  the  filing  of  Major's  petition  in  bankruptcy  plaintiff  ob- 
tained a  judgment  against  both  defendants.  Subsequently 
the  judgment  creditor  proved  his  claim  against  the  estate  of 
the  bankrupt,  but  never  received  any  dividend  or  money  what- 
ever upon  it.  Later  on,  in  August,  1879,  Major  was  granted  a 
discharge  in  bankruptcy.  On  the  fourteenth  day  of  Decem- 
ber, 1882,  execution  was  issued  on  the  judgment  against  Major 
and  Lackey,  and  real  estate  acquired  by  Major  after  his  dig- 
charge  in  bankruptcy  was  levied  upon  and  sold  to  the  plaintiff 
in  the  execution,  in  full  satisfaction  of  the  judgment,  interest, 
and  costs.  Afterwards,  Major  filed  a  bill  in  chancery  to  set 
aside  the  sale  of  the  property  under  the  judgment,  as  a  cloud 
upon  his  title,  and  a  decree  was  rendered  accordingly;  but  the 
satisfaction  of  the  judgment  as  to  Lackey  still  remained  until 
it  was  set  aside  in  this  proceeding. 

It  is  said  the  judgment  against  Major,  at  the  time  the  exe- 
cution was  issued,  was  an  absolute  nullity,  on  account  of  his 
previous  discharge  in  bankruptcy,  and  that  the  sale  on  the 
execution  was  void  for  that  reason;  and  being  void  as  to  Major, 
it  is  void  as  to  Lackey  also,  and  might  be  set  aside  on  motion, 
as  was  done.  This  raises  the  direct  question  whether  the  judg- 
ment against  Major,  after  his  discharge,  was  a  nullity.  If  so, 
the  subsequent  sale  of  his  property  under  it  would  be  void 
also. 

There  can  be  no  pretense  the  judgment  was  void  as  to 
Lackey;  for  the  bankrupt  law  provides,  in  express  terms,  "no 
discharge  shall  release,  discharge,  or  affect  any  person  liable 
for  the  same  debt,  or  with  the  bankrupt,  either  as  partner,  joint 
contractor,  surety,  or  otherwise  ":  U.  S.  R.  S.  1878,  sec.  5118. 
But  was  the  judgment  a  nullity  as  to  Major  after  his  dis- 
charge in  bankruptcy?  If  it  was  not,  it  is  plain  the  sale  of 
his  property  thereunder  was  a  satisfaction  of  the  judgment, 
both  as  to  him  and  Lackey.  It  must  not  be  forgotten,,  in  the 
brief  discussion  that  is  to  follow,  that  Lackey  was  not  a  party 
to  the  bill  filed  by  Major  to  set  aside  the  sale  of  his  property 
under  the  execution  issued  on  the  judgment  against  them,  and 
is  in  no  wise  affected  by  the  decree  rendered.  His  rights  are 
precisely  the  same  as  if  the  bill  had  never  been  filed  by  Major, 
and  no  decree  rendered  in  favor  of  Major. 

That  the  judgment  against  Major,  jointly  with  Lackey,  not- 
withstanding his  subsequent  discharge  in  bankruptcy,  was 
valid  as  to  him  as  well  as  Lackey,  not  the  slightest  doubt  is 
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entertained.  The  court  had  jurisdiction  of  the  Bubject-matter, 
and  of  the  persons  of  defendants,  by  service  of  process,  and 
the  judgment  was  valid  and  would  remain  in  force,  and  might 
be  executed  unless  stayed  or  satisfied  in  some  way  known  to 
the  law,  by  judgment  or  otherwise.  Whether  a  judgment  ren- 
dered by  a  state  court  is  valid,  under  its  laws,  is  not  a  federal 
question;  but  whether  its  further  execution  might  be  stayed, 
after  discharge  in  bankruptcy,  by  force  and  operation  of  the 
bankrupt  law,  may  be,  and  no  doubt  is,  a  federal  question. 
What  the  supreme  court  of  the  United  States  has  decided  as 
to  the  effect  to  be  given  to  the  discharge  in  bankruptcy  after 
the  judgment  must  therefore  be  regarded  as  controlling. 

It  will  be  seen  the  supreme  court,  in  Dimock  v.  Revere  Copper 
Co.,  117  U.  S.  559,  has  held,  in  conformity  with  the  state  courts 
of  Massachusetts,  that  a  judgment  rendered  against  the  bank- 
rupt, after  his  discharge,  where  he  failed  to  plead  such  discharge, 
was  conclusive  on  the  question  of  his  indebtedness,  and  hence 
the  judgment  was  valid.  In  Boyntony.  Ball,  121  Id.  457,  recently 
decided  in  the  supreme  court  of  the  United  States,  it  was  said 
the  principle  on  which  Dimock's  case  was  decided  was,  that 
while  the  discharge  in  bankruptcy  would  have  been  a  valid 
defense  to  the  suit,  if  pleaded  at  or  before  the  time  judgment 
was  rendered  in  the  Massachusetts  court,  it  had,  in  that  re- 
spect, no  more  sanctity  or  effect  in  relieving  defendant  of  his 
debt  to  plaintiff  than  a  payment  or  receipt  or  release,  of  which 
he  could  only  avail  by  plea,  or  otherwise  bringing  it  to  the  at- 
tention of  the  court;  but  failing  to  do  so,  and  showing  no  good 
reason  why  he  did  not,  it  was  held  the  judgment  was  conclu- 
sive, and  for  that  reason  plaintiff  was  permitted  to  revive  the 
judgment  against  defendant,  notwithstanding  his  previous  dis- 
charge in  bankruptcy. 

It  will  be  seen  the  Dimock  case  is  not  sufficiently  analogous 
in  its  facts  with  the  one  being  considered  to  be  conclusive,  one 
way  or  the  other,  upon  the  question  whether  the  satisfaction 
of  the  judgment  in  this  case  can  be  set  aside  as  to  Lackey, 
and  the  judgment  revived  as  to  him.  It  does,  however,  sup- 
port the  view  taken  by  the  court,  that  the  judgment  against 
Major,  notwithstanding  his  discharge  in  bankruptcy,  was  not 
a  nullity,  and  the  sequel  will  show  that  is  an  important 
point  in  the  further  consideration  of  the  case.  Neither  is  the 
case  of  Boynton  v.  Ball,  supra,  sufficiently  analogous  in  its 
facts  to  be  controlling  authority  on  the  principal  question  in 
the  case  being  considered.     In  that  case  the  judgment  was 
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rendered  against  Boynton  prior  to  his  discharge  in  bankruptcy, 
and  hence  he  never  had  an  opportunity  to  plead  such  discharge 
as  a  defense  to  the  action  against  him.  The  fact  he  failed  to 
ask  for  a  stay  of  the  proceedings  against  him,  as  he  might 
have  done  under  the  bankrupt  law,  was  regarded  as  a  matter 
of  no  consequence.  As  he  pleaded  his  discharge  at  the  first 
opportunity,  and  asked  for  a  stay  of  execution  against  him,  it 
was  held  he  was  entitled  to  relief.  But  that  is  not  this  case. 
Here,  Major  did  not  ask  for  a  stay  of  execution  on  the  judg- 
ment against  him,  as  he  might  have  done  under  the  rule  de- 
clared in  Boynton  v.  Ball,  supra,  but  suffered  execution  to  be 
issued,  and  his  property  to  be  sold  in  full  satisfaction  of  the 
judgment,  and  costs  against  him  and  his  co-debtor,  Lackey. 

As  has  been  seen,  the  judgment  as  to  Major  was  valid,  and 
it  follows,  as  a  matter  of  course,  the  execution  and  sale  there- 
under were  valid,  and  operated  as  a  fall  and  complete  satis- 
faction of  the  judgment,  both  as  to  Major  and  Lackey.  It  is 
apprehended  it  is  too  late,  after  the  judgment  against  the 
bankrupt  has  been  executed  and  his  subsequently  acquired 
property  sold  in  satisfaction  of  the  judgment,  to  ask  for  relief 
against  such  sale.  He  should  have  asked  for  a  stay  of  exe- 
cution of  the  judgment  before  the  sale  of  his  property,  and 
failing  to  do  that,  and  showing  no  good  reason  why  he  did 
not,  the  subsequent  sale  of  his  property  must  be  regarded  as 
regular  and  valid.  The  case  of  Dimock  v.  Revere  Copper  Co., 
supra,  is  a  strong  authority  in  support  of  this  view  of  the 
law. 

It  would  seem,  therefore,  to  follow,  as  a  matter  of  course,  the 
satisfaction  of  the  judgment,  by  the  sale  of  Major's  property, 
was  a  satisfaction  of  the  judgment  as  to  Lackey;  and  there  ia 
no  reason,  in  law  or  in  equity,  why  the  satisfaction  should  be 
Bet  aside  and  the  judgment  revived  as  to  him.  Whether  the 
sale  of  Major's  property  was  properly  set  aside  on  his  bill,  as 
to  him,  is  a  question  not  involved  in  the  present  discussion. 
As  before  remarked.  Lackey  was  not  a  party  to  that  suit,  and 
had  no  opportunity  to  assert  anything  against  the  decree  ren- 
dered in  favor  of  Major,  and  is  therefore  not  bound  in  any 
way  by  the  decree.  It  is  plain  the  sale  of  Major's  property, 
as  was  done,  was  in  satisfaction  of  the  judgment  against 
Lackey,  and  that  is  a  full  defense  to  the  present  proceedings 
against  him. 

The  judgments  of  the  appellate  and  circuit  courts  will  be 
reversed,  and  the  cause  remanded  to  the  circuit  court. 
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Effect  or  Jcdoment  against  Bankrupt  pending  proceedings  for  his  dis- 
charge has  always  been  a  subject  of  controversy  and  conflicting  decision, 
ever  since  there  have  been  statutes  in  this  country  purporting  to  grant  a 
bankrupt  a  release  from  his  debts.  On  the  one  hand,  it  has  been  insisted 
that  such  judgment  is  a  new  debt,  created  subsequently  to  the  filing  of  the 
bankrupt's  petition,  and  therefore  in  no  wise  aflfected  by  his  discharge:  Brad- 
ford V.  Rke,  3  Am.  Rep.  483;  Freeman  on  Judgments,  sec.  245;  and  on  the 
other  hand,  that  it  is  not  a  new  debt,  but  merely  an  old  debt  in  a  new  form, 
and  therefore  released  by  the  discharge:  Id.  The  result  of  the  latest  ad- 
judications, as  shown  by  the  principal  case  and  the  cases  therein  cited,  is, 
that  if  the  judgment  is  entered  pending  the  proceedings  in  bankruptcy,  and 
before  the  discharge,  then  it  will  be  the  duty  of  the  court  in  which  it  was 
entered  to  grant  a  perpetual  stay  of  execution,  on  being  presented  with  such 
discharge.  But  if  the  discharge  was  granted  before  the  judgment  was  en- 
tered, so  that  the  defendant  might  have  pleaded  it  by  a  supplemental  an- 
swer, then  his  failure  to  do  so  precludes  him  from  subsequently  availing 
himself  of  such  discharge:  Boynton  v.  Ball,  121  U.  S.  457;  Dimock  v.  Revere 
Copper  Co.,  117  Id.  559. 


MoIntyee  V,  Sholty. 

[121  Illinois,  660.] 

LuNATio  IS  Liable  in  Civil  Action  for  Ant  Tort  He  mat  GomoT. 

Proper  Meastjrb  of  Damages  in  Action  against  Lunatic  for  a  tort  com- 
mitted by  him  is  mere  compensation  for  the  injury  snstained.  It  can- 
not include  punitive  damages. 

Instructions  to  Court.  —  Party  wishing  to  obtain  the  opinion  of  a  trial 
court  upon  a  question  of  law,  for  the  purpose  of  having  it  reviewed  in 
the  appellate  court,  should  submit  to  the  trial  court  the  proposition  which 
he  claims  to  embody  the  law  applicable  to  his  case,  and  ask  for  a  ruling 
thereon. 

Trespass  by  Levi  Sholty  to  recover  for  damages  for  the 
death  of  Hannah  Sholty.    Judgment  for  plaintiff. 

Blades  and  Neville,  for  the  plaintiff  in  error. 

Kerricky  Lucas,  and  Spencer,  and  Tipton  and  Beaver,  for  the 
defendant  in  error. 

By  Court,  Maqbudeb,  J.  This  is  an  action  of  trespass 
brought  by  defendant  in  error  against  plaintiff  in  error  in  the 
circuit  court  of  McLean  County,  under  the  "Act  requiring 
compensation  for  causing  death  by  wrongful  act,  neglect,  or 
default,"  being  chapter  70  of  the  Revised  Statutes,  entitled 
"  Injuries":  Kurd's  Rev.  Stats.  1885,  p.  695.  Jury  was  waived 
by  agreement,  and  the  case  was  tried  without  a  jury  before 
the  judge  of  the  circuit  court,  who  gave  judgment  for  the 
plaintiff  for  two  thousand  five  hundred  dollars.     This  judg- 
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ment  has  been  affirmed  by  the  appellate  court,  and  is  brought 
before  us  for  review  by  writ  of  error  to  the  latter  court. 

Hannah  Sholty  was  the  wife  of  Levi  Sholty,  a  farmer  liv- 
ing in  McLean  County,  near  Bloomington.  About  February 
17,  1886,  a  workingman  upon  Levi  Sholty's  farm  discovered 
a  man  in  the  barn,  who,  to  all  appearances,  had  been  conceal- 
ing himself  there  for  some  time.  The  person  so  concealed  is 
proven  to  have  been  defendant's  intestate,  Benjamin  D.  Sholty, 
a  brother  of  Levi  Sholty.  Some  effort  seems  to  have  been 
made,  on  February  17th  or  18th,  to  get  the  officers  of  the  law 
in  Bloomington  to  go  out  to  the  farm  and  arrest  Benjamin  D. 
Sholty,  called  by  the  witnesses  David  Sholty.  This  effort, 
however,  failed.  Accordingly,  Levi  Sholty  and  his  hired  man 
and  a  number  of  his  neighbors  gathered  at  his  house  on  the 
afternoon  of  February  18,  1886,  for  the  purpose  of  watching 
for  the  intruder  and  getting  him  out  of  his  hiding-place.  The 
barn  was  forty  or  fifty  feet  wide  and  from  eighty  to  one  hun- 
dred feet  long.  It  was  situated  about  150  or  200  feet  north- 
west from  the  house.  The  granary  was  in  the  western  end 
of  the  bam,  and  hence  in  the  end  that  was  farthest  from 
the  house. 

About  six  o'clock  in  the  evening,  David  Sholty  was  dis- 
covered in  the  granary  by  his  brother  Levi  and  one  McCoy, 
who  were  on  watch  just  outside  of  the  granary  door.  He  shot 
at  them  twice  with  a  pistol  while  they  were  trying  to  prevent 
his  escape  and  to  capture  him.  Others,  who  were  waiting  in 
the  house,  came  to  their  assistance.  A  rope  was  obtained  with 
the  intention  of  tying  him,  if  captured.  Presently  there  was 
a  cry  of  "  fire,"  and  flames  were  seen  to  be  breaking  out  at  the 
eastern  end  of  the  barn,  being  the  end  nearest  towards  the 
house.  At  this  time  Mrs.  Hannah  Sholty,  plaintiff's  intestate, 
went  from  the  house  towards  the  barn,  and  had  advanced 
about  half  of  the  distance  between  the  two,  when  David  Sholty 
appeared  in  the  door  at  the  eastern  end  of  the  barn  with  a 
shot-gun.  He  was  plainly  visible  in  the  light  made  by  the 
fire  that  had  broken  out.  He  called  upon  Mrs.  Sholty  and 
her  daughter,  Marj',  who  was  with  her,  to  stop.  They  stopped, 
turned,  and  had  advanced  a  few  feet  on  their  way  back  to- 
wards the  house,  when  David  Sholty  fired  at  them  with  the 
gun  in  his  hand.  Both  were  shot.  The  daughter  was  wounded 
in  the  wrist,  and  the  mother  was  killed.  This  action  is  brought 
by  her  husband,  as  administrator  of  her  estate,  to  recover 
damages  for  her  death,  against  the  administrator  of  the  estate 
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of  David  Sholty,  who  is  said  to  have  perished  in  the  flames  of 
the  burning  barn. 

The  defendant  introduced  no  testimony,  except  that  the 
examination  of  one  witness  was  begun  and  abandoned  after 
a  few  preliminary  questions,  on  account  of  the  ruling  of  the 
court,  as  hereafter  stated. 

The  defense  proposed  to  show,  by  the  witness  on  the  stand 
and  by  others  there  present  in  court,  that  defendant's  intestate, 
Benjamin  D.  Sholty,  was  insane  at  the  time  Mrs.  Sholty  was 
killed.  The  court  refused  to  receive  evidence  of  his  insanity, 
and  exception  was  taken  to  the  ruling.  The  question  pre- 
sented relates  to  the  liability  of  an  insane  person  for  injuries 
committed  by  him. 

It  is  well  settled  that,  though  a  lunatic  is  not  punishable 
criminally,  he  is  liable  in  a  civil  action  for  any  tort  he  may 
commit.  However  justly  this  doctrine  may  have  been  origi- 
nally subject  to  criticism  on  the  grounds  of  reason  and  princi- 
ple, it  is  now  too  firmly  supported  by  the  weight  of  authority  to 
be  disturbed.  It  is  the  outcome  of  the  principle  that,  in  tres- 
pass, the  intent  is  not  conclusive.  Mr.  Sedgwick,  in  his  work 
on  damages  (marg.  page  456),  says  that,  on  principle,  a  lunatic 
should  not  be  held  liable  for  his  tortious  acts.  Opposed  to  his 
view,  however,  is  a  majority  of  the  decisions  and  text-writers. 

There  certainly  can  be  nothing  wrong  or  unjust  in  a  verdict 
which  merely  gives  compensation  for  the  actual  loss  resulting 
from  an  injury  inflicted  by  a  lunatic.  He  has  properly  no  will. 
His  acts  lack  the  element  of  intent  or  intention.  Hence  it 
would  seem  to  follow  that  the  only  proper  measure  of  damages 
in  an  action  against  him  for  a  wrong  is  the  mere  compensa- 
tion of  the  party  injured.  Punishment  is  not  the  object  of  the 
law  when  persons  unsound  in  mind  are  the  wrong-doers. 

There  is,  to  be  sure,  an  appearance  of  hardship  in  compel- 
ling one  to  respond  for  that  which  he  is  unable  to  avoid  for 
want  of  the  control  of  reason.  But  the  question  of  liability  in 
these  cases  is  one  of  public  policy.  If  an  insane  person  is  not 
held  liable  for  his  torts,  those  interested  in  his  estate,  as  rela- 
tives or  otherwise,  might  not  have  a  sufficient  motive  to  so 
take  care  of  him  as  to  deprive  him  of  opportunities  for  inflict- 
ing injuries  upon  others.  There  is  more  injustice  in  denying 
to  the  injured  party  the  recovery  of  damages  for  the  wrong 
sufiered  by  him  than  there  is  in  calling  upon  the  relatives 
or  friends  of  the  lunatic  to  pay  the  expense  of  his  confine- 
ment, if  he  has  an  estate  ample  enough  for  that  purpope.    The 
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liability  of  lunatics  for  their  torts  tends  to  secure  a  more 
eflBcient  custody  and  guardianship  of  their  persons.  Again, 
if  parties  can  escape  the  consequences  of  their  injurious  acts 
upon  the  plea  of  lunacy,  there  will  be  a  strong  temptation  to 
simulate  insanity  with  a  view  of  masking  the  malice  and  re- 
venge of  an  evil  heart.  The  views  here  expressed  are  sus- 
tained by  the  following  authorities:  Cooley  on  Torts,  99-103; 
2  Saunders's  Pleading  and  Evidence,  318;  Shearman  and  Red- 
field  on  Negligence,  sec.  57;  Weaver  v.  Ward,  Hob.  134;  Morse 
V.  Crawford,  17  Vt.  499;  44  Am.  Dec.  349;  Behrens  v.  McKen- 
zie,  23  Iowa,  333;  92  Am.  Dec.  428;  Krom  v.  SchoonmaJcer,  3 
Barb.  647;  also  cases  in  note  to  said  case  in  E well's  Lead- 
ing Cases,  642.  In  the  light  of  the  principles  thus  an- 
nounced, we  find  no  error  in  the  ruling  of  the  circuit  court 
upon  this  subject. 

PlaintiflF  in  error  also  contends  that  there  should  have  been 
no  recovery  in  this  case,  because  of  alleged  contributory  negli- 
gence on  the  part  of  Mrs.  Sholty.  It  is  claimed  that  she  knew 
of  her  brother-in-law's  madness,  and  that  he  was  armed  when 
she  started  to  go  from  the  house  towards  the  stable,  and  that 
by  doing  so,  under  the  circumstances,  she  was  guilty  of  a  want 
of  proper  care  and  prudence.  We  forbear  to  express  any 
opinion  as  to  whether  or  not  there  could  be  any  such  thing 
as  contributory  negligence  in  a  case  of  this  kind,  and  under 
such  circumstances  as  are  herein  disclosed.  It  is  sufficient 
to  say  that  there  is  a  considerable  amount  of  evidence  in  the 
case  bearing  upon  this  question.  If  it  could  be  properly 
raised,  the  facts  necessary  to  do  so  were  fully  developed  in 
the  testimony  presented  to  the  court  by  the  plaintifi"  below. 
Therefore,  plaintiff  in  error  should  have  submitted  to  the  trial 
court  a  proposition,  to  be  held  as  law,  embodying  his  theory 
of  contributory  negligence  as  applicable  to  the  facts  of  the 
case,  in  accordance  with  section  41  of  the  Practice  Act* 
Kurd's  Rev.  Stats.  1885,  p.  904.  He  did  not  do  so,  and  henc< 
the  question  is  not  properly  before  us  for  our  consideration. 

The  judgment  of  the  appellate  court  is  affirmed. 

Lunatic  is  Answerable  for  Trespasses  and  Torts  in  all  cases  where 
liability  to  the  actiou  is  not  dependent  on  the  intent  with  which  the  wrong- 
ful act  was  done:  Farr  v.  John,  92  Am.  Dec.  428;  Morse  v.  Crawford,  44  Id 
349;  Laucaster  Bank  v.  Moore,  78  Pa.  St.  407.  But  in  actions  for  slander 
the  rule  is  otherwise,  because  the  intent  with  which  the  slanderous  words 
were  spoken  is  of  the  tjravamen  of  the  charge,  and  proof  of  insanity  may 
always  be  received  in  mitigation  of  damages:  Dickinson  v.  Barber,  6  Am.  Dec. 
58;  Yeates  v.  liecd,  32  Id.  43;  Horner  v.  MarsJiaU,  5  Munf.  466;  Bryant  v. 
Jackson,  6  Humph.  199. 
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Cincinnati  etc.  Railroad  Company  v.  Carper. 

ril2  Indiana,  26.] 

Holder  op  Ticket  over  Railroad,  Who  by  Mistakb  Takes  Passaok 
ON  Wrong  Train,  is  Passenger  bo  far  aa  to  entitle  him  to  protection 
agaiast  the  negligence  of  the  railroad  company. 

Obedience  by  Passenger  to  Directions  of  Conductor  of  Train,  Given 
WITHIN  Scope  of  his  Authority,  where  Such  Obedience  will  not 
Expose  the  passenger  to  known  or  apparent  danger  which  a  prudent 
man  would  not  incur,  is  not  contrihutory  negligence,  although  it  may 
result  in  bringing  injury  upon  him. 

Where  Passenger  Enters  Wrong  Train  through  his  Own  Mistake, 
Authority  of  Conductor,  as  Representative  of  Carrier,  Termi- 
nates when  a  safe  alighting-place  is  provided,  and  the  passenger  has 
voluntarily  left  the  train  in  safety.  The  company  is  not  bound  by  the 
general  directions  of  the  conductor,  in  the  nature  of  advice  and  informa- 
tion, as  to  what  course  the  passenger  shall  pursue  after  he  has  left  the 
train,  and  is  not  liable  for  an  injury  received  by  the  passenger  while  act- 
ing upon  such  directions. 

R.  D.  Marshall  and  W.  C.  Forrey,  for  the  appellant. 

B.  F.  Claypool,  J.  H.  Claypool,  J.  S.  Duncan,  C.  W.  Smith, 
and  J.  R.  Wilson,  for  the  appellee. 

By  Court,  Elliott,  J.  The  complaint  of  the  appellee 
alleges  that  his  intestate  bought  a  ticket  at  Connersville, 
entitling  him  to  a  passage  on  the  defendant's  trains  to  Cincin- 
nati, Ohio;  that  his  intestate  was  a  stranger  in  Connersville, 
unacquainted  with  the  points  of  the  compass  at  that  city;  that, 
on  the  day  he  purchased  his  ticket,  he  went  to  the  appellant's 
depot,  intending  to  take  passape  on  its  east-bound  train,  which, 
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according  to  schedule  time,  paseed  Connersville  at  8:47  p.  m.; 
that  the  east  and  west  bound  trains  usually  passed  at  that 
hour  at  Connersville;  that  the  night  on  which  the  appellee's 
intestate  intended  to  take  passage  was  dark;  that  at  a  short 
distance  to  the  west  of  appellant's  station  the  track  passed 
over  a  highway  and  a  canal,  upon  an  elevated  trestle-work 
several  hundred  feet  in  length;  that  at  a  short  distance  west 
of  the  trestle-work  there  was  a  switch  known  as  Salter's 
switch;  that  on  the  night  on  which  the  intestate  intended  to 
take  passage  for  the  east,  the  train  from  the  west  was  behind 
time,  and  was  ordered  to  wait  at  Salter's  switch  for  the  train 
from  the  east;  that  the  latter  train  was  ordered  to  move  for- 
ward and  pass  at  that  point;  that  the  conductor  of  that  train 
had  notice  of  these  orders;  that  on  the  arrival  of  the  train 
from  the  east  the  intestate,  supposing  it  to  be  the  east-bound 
train,  entered  it,  and  immediately  thereafter  it  departed;  that 
shortly  after  the  departure  of  the  train  the  conductor  in- 
formed him  that  he  was  on  the  wrong  train,  and  stopped  the 
train  a  short  distance  west  of  the  trestle-work  which  spanned 
the  canal  and  highway;  that  "  he  carelessly  and  negligently 
directed  the  deceased  to  get  oflF,  and  at  once  to  walk  back  over 
the  railroad  track  to  Connersville,  informing  him  that  if  he,  the 
deceased,  did  so  "  he  would  reach  the  station  in  time  to  take 
passage  on  the  east-bound  train;  that  at  the  time  the  con- 
ductor gave  these  directions  he  knew  of  the  existence  of  the 
trestle-work,  and  that  the  east-bound  train  would,  in  a  very 
few  minutes,  pass  over  that  part  of  the  track  lying  between 
the  place  where  the  deceased  was  directed  to  leave  the  train 
and  the  station  at  Connersville;  that  there  was  no  highway  or 
foot-passage  between  those  points  by  which  the  deceased 
could  return  to  the  station  except  by  passing  along  the  rail- 
road track;  that  the  deceased  was  ignorant  of  the  existence  of 
the  trestle-work,  and  of  the  fact  that  the  east-bound  train 
would  soon  pass  over  the  trestle-work;  that  the  deceased 
undertook  to  obey  the  directions  of  the  conductor,  and,  with- 
out fault  or  negligence  on  his  part,  was  struck  and  killed 
while  walking  along  the  track  built  upon  the  trestle-work,  on 
his  way  to  the  station  at  Connersville. 

Where  a  person  has  bought  a  ticket  over  a  railroad,  and  by 
mistake  takes  passage  on  the  wrong  train,  he  is  a  passenger 
so  far  as  to  entitle  him  to  protection  against  the  negligence  of 
the  company:  Columbus  etc.  R'y  Co.  v.  Powell,  40  Ind.  37; 
Railway  Accident  Law,  215;   International  etc.  R.  R.  v.  Gil- 
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bert,  22  Am.  &  Eng.  R.  R.  Cas.  405;  64  Tex.  536;  2  Wood's 
Railway  Law,  1047. 

The  deceased  was  therefore  entitled  to  be  treated  as  a  pas- 
senger while  on  the  train,  and  a  high  degree  of  practicable 
care  to  protect  him  from  injury  was  due  to  him  from  the  car- 
rier. 

Where  the  directions  of  the  conductor  are  within  the  scope 
of  his  authority,  and  obedience  to  them  will  not  expose  a  pas- 
senger to  known  or  to  apparent  danger  which  a  prudent  man 
would  not  incur,  obedience  by  the  passenger  is  not  contribu- 
tory negligence,  although  it  may  result  in  bringing  injury 
upon  him. 

In  Pool  V.  Chicago  etc.  R'y  Co.,  53  Wis.  657,  and  56  Id.  227, 
the  doctrine  was  stated  somewhat  more  broadly,  and  it  was 
said,  in  speaking  of  the  passenger:  "He  relied — and  we  think 
he  had  the  right  to  rely — on  the  judgment  of  the  person  in 
charge  of  the  car,  presuming  that  by  following  his  directions 
in  the  matter  he  would  not  expose  himself  to  any  unnecessary 
or  unusual  peril." 

It  was  held  in  Hanson  v.  Mansjield  etc.  Wy  &  Trans.  Co.,  38 
La.  Ann.  Ill,  58  Am.  Rep.  162,  that  one  who  rides  on  the 
locomotive,  under  the  direction  of  the  "engineer  or  conductor," 
is  not  guilty  of  contributory  negligence,  and  the  court  said: 
*'  It  has  also  been  frequently  held  that  taking  an  unusual 
place  on  a  train,  which  ordinarily  might  be  considered  con- 
tributory negligence,  cannot  be  so  regarded  where  the  place  is 
occupied  by  the  direction  or  permission  of  the  conductor." 

We  cannot  concur  in  this  extreme  view  of  the  law.  Our 
conclusion  is,  that  a  passenger  may  safely  rely  on  the  judg- 
ment of  those  placed  in  charge  of  the  train,  where  it  is  not 
plainly  open  to  his  observation  that  reliance  will  expose  him 
to  danger  that  a  prudent  man  would  not  incur,  but  that  he 
cannot  rely  on  their  judgment  where  it  would  expose  him  to  a 
risk  that  a  reasonably  prudent  man  would  not  assume.  An 
American  author  says:  "If  the  danger  is  obvious,  and  such 
as  a  reasonable  man  would  not  have  incurred,  the  passenger 
must  not  assume  the  risk":  2  Wood's  Railway  Law,  1121.  It 
was  said  by  this  court  in  Louisville  etc.  R.  R.  Go.  v.  Kelly,  92 
Ind.  371,  47  Am.  Rep.  149,  that  "our  own  cases  hold  that 
passengers  are  warranted  in  obeying  the  directions  of  the 
agents  and  servants  of  the  carrier,  unless  such  obedience  leads 
to  known  danger  which  a  prudent  man  would  not  encounter." 
This  doctrine  is  supported  by  our  own  cases,  and  by  the  great 
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weight  of  authority:  Jeffersonville  R.  R.  Co.  v.  Swift,  26  Ind. 
459;  Pennsylvania  Co.  v.  Iloagland,  78  Id.  203;  Lake  Erie  etc. 
R'y  Co.  V.  Fix,  88  Id.  381;  45  Am.  Rep.  464;  Terre  Haute  etc. 
R.  R.  Co.  V.  Buck,  96  Ind.  346;  49  Am.  Rep.  168;  Filer  v.  New 
York  etc.  R.  R.  Co.,  49  N.  Y.  47;  10  Am.  Rep.  327;  Filer \.  New 
York  etc.  R.  R.  Co.,  59  N.  Y.  351;  St.  Louis  etc.  R.  R.  Co.  v. 
Cantrell,  37  Ark.  519;  40  Am.  Rep.  105;  Fowler  v.  Baltimore 
etc.  R.  R.  Co.,  18  W.  Va.  579;  Hickey  v.  Boston  etc.  R.  R.  Co., 
14  Allen,  429;  Railroad  Co.  v.  Aspell,  23  Pa.  St.  147;  62  Am. 
Dec.  323;  Philadelphia  etc.  R.  R.  Co.  v.  Bayer,  97  Pa.  St.  91; 
Indianapolis  etc.  R.  R.  Co.  v.  Horst,  93  U.  S.  291;  St.  Louia^ 
I.  M.  &  S.  R'y  Co.  V.  Person,  49  Ark.  182;  Beach  on  Contribu- 
tory Negligence,  72;  2  Wood's  Railway  Law,  1121;  Hutchin- 
son on  Carriers,  sec.  535. 

Under  the  rule  we  have  stated,  the  deceased  cannot  be  con- 
sidered guilty  of  contributory  negligence  upon  the  case  made 
by  the  complaint;  for  it  is  averred  that  he  was  ignorant  of  the 
danger  to  which  the  directions  of  the  conductor  exposed  him, 
and  was  free  from  fault  and  negligence.  As  he  was  free  from 
fault  and  ignorant  of  danger,  and  as  the  danger  was  not  open 
to  his  observation,  he  cannot  be  regarded  as  having  done  what 
a  reasonably  prudent  man  would  not  have  done  in  relying 
upon  the  directions  of  the  appellant's  conductor,  if  the  direc- 
tions were  given  by  the  conductor  while  acting  within  the 
line  of  his  duty. 

We  come  now  to  a  question  of  much  more  difficulty,  and 
that  is.  Were  the  directions  of  the  conductor  given  while  act- 
ing within  the  scope  of  his  authority?  It  is  an  elementary  rule 
that  a  principal  is  not  bound  by  the  acts  of  his  agent,  unless 
they  are  performed  within  the  scope  of  the  authority  actually 
or  ostensibly  conferred  upon  him.  This  rule  applies,  of 
course,  to  railroad  corporations  as  well  as  to  natural  persons: 
Railway  Accident  Law,  99. 

The  conductor  of  a  passenger  train  is  undoubtedly  clothed 
with  extensive  authority.  In  discussing  the  subject,  Chief 
Justice  Ryan  said:  "Indeed,  as  that  fictitious  entity,  the 
corporation,  can  act  only  through  natural  persons,  its  officers 
and  servants,  and  as  it  of  necessity  commits  its  trains  abso- 
lutely to  the  charge  of  officers  of  its  own  appointment,  and 
passengers  of  necessity  commit  to  them  their  safety  and  com 
fort  in  transitu,  under  conditions  of  such  peril  and  subordina- 
tion, we  are  disposed  to  hold  that  the  whole  power  and 
authority  of  the  corporation,  pro  hac  vice,  is  vested  in  these 
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ofiicers;  and  that,  as  to  passengers  on  board,  they  are  to  be 
considered  as  the  corporation  itself":  Bass  v.  Chicago  etc.  Wy 
Co.,  42  Wis.  654;  24  Am.  Rep.  374.  Speaking  for  the  court, 
Campbell,  J.,  said  of  the  conductor  and  the  company:  "  He 
represents  them  in  the  whole  management  of  his  train."  It 
was  also  said:  *'  He  occupies  the  same  position  as  the  master 
of  a  ship":  Great  Western  Ry  Co.  v.  Miller^  19  Mich.  305. 

In  Chicago  etc.  Ry  Co.  v.  Ross,  112  U.  S.  377,  the  court 
declared  that  the  conductor  represents  the  corporation,  and 
said:  "If  such  a  conductor  does  not  represent  the  company, 
then  the  train  is  operated  without  any  representative  of  its 
owner." 

Discussing  the  general  subject,  the  supreme  court  of  Penn- 
sylvania said:  "And  where  there  are  no  prescript  rules,  the  ' 
usage  or  common  law  of  railroads  makes  the  conductor  the  ^ 
responsible  agent  in  the  conduct  of  the  train.     It  is  of  the  last  ; 
importance  to  all  interests,  both  public  and  private,  that  the 
law  should  define  with  precision  to  whom  the  custody  and 
responsibility  of  a  train  of  cars  attaches.     We  hold  that,  from 
the  beginning  to  the  end  of  the  trip,  whatever  the  motive 
power  employed,  the  conductor,  and  nobody  else,  is  the  re- 
sponsible party  in  possession  of  the  train  ":  Ranch  v.  Lloyd,  31 
Pa.  St.  358;  72  Am.  Dec.  747. 

There  are  many  authorities  which  assert  doctrines  substan- 
tially the  same  as  those  declared  in  the  cases  from  which  we 
have  quoted:  Columbus  etc.  R'y  Co.  v.  Powell,  supra;  Terre 
Haute  etc.  R.  R.  Co.  v.  McMurray,  98  Ind.  358;  49  Am.  Rep. 
752;  1  Wood's  Railway  Law,  449,  and  cases  cited;  Thompson 
on  Carriers,  369. 

But  broad  as  the  authority  of  the  conductor  is,  it  is  by  no 
means  unlimited;  on  the  contrary,  it  is  limited  to  the  man- 
agement and  control  of  the  train  committed  to  his  care.  He 
has  authority  to  control  the  train  in  its  movements,  and  it  is 
his  duty  to  take  measures  to  preserve  passengers  from  injury 
while  getting  on  the  train,  while  they  are  on  it,  and  while 
they  are  alighting.  In  the  discharge  of  this  duty,  he  must, 
as  the  representative  of  the  company,  exercise  a  high  degree 
of  care  and  diligence;  but  when  the  relation  of  carrier  and 
passenger  terminates,  the  authority  of  the  conductor,  as  the 
representative  of  the  carrier,  is  at  end.  His  authority  ceases 
when  the  passenger  has  safely  alighted  from  the  train. 

The  company  does  not  vest  him  with  either  apparent  or 
actual  authority  beyond  such  as  is  necessary  for  the  proper 
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caye  of  the  persons  and  property  placed  in  his  charge  and 
control.  When  the  person  who  enters  as  a  passenger  has 
finally  left  the  train,  the  conductor  no  longer  stands  to  hiui  as 
the  representative  of  the  carrier.  His  representative  character 
does  not  extend  to  acts  done  after  the  relation  of  passenger 
and  carrier  has  been  severed.  It  is  his  duty  to  afford  the 
passenger  whom  he  directs  to  leave  his  train  a  safe  alighting- 
place;  but  he  is  not  bound,  as  the  representative  of  the  com- 
pany, to  look  after  the  passenger  after  he  has  left  the  train. 
It  may  be  that,  where  a  passenger  leaves  a  train,  and  in 
making  his  way  from  the  station,  is  injured  by  the  negligence 
of  other  servants,  the  company  is  liable:  Imhoffv.  Chicago  etc. 
R.  R.  Co.,  22  Wis.  649;  Gaynor  v.  Old  Colony  etc.  Ry  Co., 
100  Mass.  208;  Indiana  Central  Wy  Co.  v.  Hudelson,  13  Ind. 
325;  74  Am.  Dec.  254.  But  even  in  such  a  case,  it  is  doubt- 
ful whether  the  liability  is  that  of  a  carrier  to  a  passenger.  If, 
however,  it  were  conceded  that  the  liability  is  of  that  charac- 
ter, still  the  concession  would  not  avail  the  appellee,  for  the 
question  here  is  not  what  other  agents  of  the  company  did; 
the  question  is,  What  was  done  by  the  conductor  ?  and  was  it 
within  the  scope  of  his  authority?  If  the  conductor  had  au- 
thority to  give  the  deceased  directions  as  to  the  course  he 
should  pursue  after  he  left  the  train,  then,  upon  the  facts  al- 
leged in  the  complaint,  the  appellant  may,  perhaps,  be  liable; 
but  if  the  conductor  had  no  authority  to  give  such  directions, 
then  there  can  be  no  liability  on  the  part  of  the  appellant.  It 
is  not  for  the  negligence  of  any  other  of  the  appellant's  ser- 
vants that  a  recovery  is  sought;  for  the  negligence  of  the.  con- 
ductor is  stated  as  the  sole  cause  of  action,  and  for  that 
negligence  the  appellant  is  not  liable,  unless  he  was  at  the 
time  acting  as  its  agent,  and  within  the  line  of  his  duty. 

Our  judgment  upon  this  point  is,  that  where  a  passenger 
enters  a  wrong  train,  through  a  mistake  of  his  own,  the 
authority  of  the  conductor,  as  the  representative  of  the  carrier, 
terminates  when  a  safe  alighting-place  is  provided,  and  the 
passenger  has  left  the  train  in  safety,  and  that  it  does  not  ex- 
tend so  far  as  to  authorize  the  conductor  to  direct  the  passen- 
ger what  course  he  shall  pursue  after  leaving  the  train.  If  the 
conductor  had  directed  the  deceased  to  walk  ten  or  twenty 
miles,  it  would  hardly  be  contended  that  the  corporation  was 
responsible  for  such  a  direction,  and  we  cannot  perceive  that 
the  principle  is  different  whether  the  distance  be  long  or  short. 
A  passenger  has  no  right  to  assume  that  the  carrier  has  in- 
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vested  the  conductor  with  authority  to  direct  him  to  travel 
back  to  a  station,  where  he  entered  a  train  by  mistake;  for  the 
conductor  is  neither  actually  nor  ostensibly  clothed  with  any 
8uch  authority.  If  the  conductor  had  directed  the  deceased 
to  go  to  a  hotel,  or  had  directed  him  to  walk  back  upon  a 
wagon-road,  he  certainly  would  not  have  been  acting  in  the 
line  of  his  duty,  and  we  cannot  discern  any  difiference  be- 
tween such  cases  and  the  one  under  examination,  for  the  di- 
rection to  go  back  upon  the  track  cannot  change  the  legal 
features  of  the  case.  If  the  conductor  had  refused  to  carry 
the  deceased  to  a  regular  station,  or  had  compelled  him  to 
leave  the  train,  an  essentially  different  question  would  have 
faced  us;  but  here  the  passenger  left  the  train  without  com- 
pulsion, and  undertook  to  rectify  his  mistake  by  making  his 
way  back  to  the  station,  so  that  the  case  turns  upon  the  ques- 
tion whether  the  instructions  given  by  the  conductor  as  to  the 
course  the  deceased  should  pursue  after  leaving  the  train  were 
within  the  line  of  his  duty.  It  is  not  the  theory  of  the  com- 
plaint that  the  conductor  put  the  deceased  off  the  train  at  an 
improper  place;  the  case  is  not,  therefore,  controlled  by  the 
authorities  upon  that  general  subject.  Nor  is  it  the  theory  of 
the  complaint  that  the  conductor  was  guilty  of  negligence  in 
directing  the  deceased  to  alight  at  an  unsafe  place,  so  that  the 
case  is  entirely  unlike  that  of  a  conductor  directing  a  passen- 
ger to  step  from  one  train  to  another,  or  to  alight  upon  a  de- 
fective or  unsafe  platform.  The  classes  of  cases  mentioned, 
and  their  kindred,  are  therefore  excluded  from  our  considera- 
tion and  decision. 

Counsel  for  the  appellee  dispose  of  the  question  whether 
the  direction  to  the  intestate  to  walk  back  to  the  station  was 
within  the  line  of  the  conductor's  duty,  by  asserting  that  it  is 
not  an  open  question  in  Indiana,  and  refer  us  to  the  cases  of 
Carter  v.  Louisville  etc.  Wy  Co.,  98  Ind.  552;  49  Am.  Rep.  780; 
Evansville  etc.  R.  R.  Co.  v.  McKee,  99  Ind.  519;  50  Am.  Rep. 
102;  Terre  Haute  etc.  R.  R.  Co.  v.  Graham,  46  Ind.  239;  Terre 
Haute  etc.  R.  R.  Co.  v.  Fitzgerald,  47  Id.  79;  Indianapolis  etc. 
R^y  Co.  v.  Anthony,  43  Id.  183;  Jeffersonville  R.  R.  Co.  v. 
Rogers,  38  Id.  116;  10  Am.  Rep.  103;  Pennsylvania  Co.  v. 
Hoagland,  78  Ind.  203;  Columbus  etc.  R'y  Co.  v.  Powell,  40  Id. 
37;  Great  Western  R'y  Co.  v.  Miller,  19  Mich.  305;  Bass  v. 
Chicago  etc.  R'y  Co.,  36  Wis.  450;  17  Am.  Rep.  495. 

But  these  cases  do  not  meet  the  question  which  controls 
here;  for  they  do  no  more  than  assert  that  for  a  wrong  of  an 
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agent,  whether  willful  or  negligent,  committed  within  the  line 
of  his  duty,  the  corporation  is  responsible,  and  that,  in  man- 
«,ging  the  train,  the  conductor  is  the  agent  of  the  railroad 
company.  If  it  were  granted  that  the  act  of  directing  a  pas- 
senger what  course  to  pursue  after  leaving  a  train  is  within  the 
line  of  the  conductor's  duty,  then  the  path  of  the  appellee 
would  be  a  smooth  one,  traversing  solid  ground;  but  the  path 
is  rugged  and  uncertain,  because  the  assumption  which  is 
taken  for  granted  —  that  is,  that  the  act  of  the  conductor  was 
within  the  line  of  his  employment  —  is  the  proposition  which 
must  be  proved  to  make  progress  to  a  recovery  possible.  If  it 
<3an  be  assumed  that  a  railroad  company  actually  or  ostensibly 
invests  its  conductor  with  authority  to  direct  passengers  who 
by  mistake  enter  the  wrong  train  what  route  they  shall  take 
back  to  a  station  where  they  can  rectify  their  mistake,  then 
these  authorities  might  justly  be  regarded  as  of  controlling 
force;  but  until  the  assumption  which  lies  at  the  foundation 
of  appellee's  theory  is  established,  these  authorities  are  irrele- 
vant and  inapplicable. 

One  great  reason  why  a  passenger  is  justified  in  obeying  the 
directions  of  a  conductor  is,  because  the  conductor  is  entitled 
to  exact  obedience.  His  directions  are  in  the  nature  of  com- 
mands or  requirements;  he  may,  indeed,  put  them  in  that 
form;  it  is  therefore  most  reasonable  that  a  passenger  should 
have  a  right  to  rely  on  them  when  they  are  of  that  nature. 
The  directions  given  by  the  conductor  in  this  case  are  not  of 
that  nature;  for  it  is  perfectly  obvious  that  he  could  not  have 
required  or  commanded  the  deceased  to  take  any  particular 
route  back  to  the  station.  It  is  not  to  be  assumed  that  con- 
ductors have  authority  to  bind  the  company  by  general  direc- 
tions, which  are  more  in  the  nature  of  advice  and  information 
than  of  requirements  or  commands,  as  to  what  a  passenger 
shall  do  after  he  leaves  the  train.  There  is  an  essential  dif- 
ference between  a  direction  in  the  nature  of  a  requirement 
and  a  direction  in  the  nature  of  advice  or  information,  as  is 
strikingly  illustrated  by  the  cases  of  Viw,ont  v.  Chicago  etc. 
E.  R.  Co.,  28  Am.  &  Eng.  R.  R.  Cas.  210,  71  Iowa,  58,  and 
Jeffersonville  R.  R.  Co.  v.  Swift,  26  Ind.  459.  It  is  clear  to  our 
minds,  that,  upon  principle,  a  railroad  company  is  not  respon- 
sible for  directions  in  the  nature  of  information  or  advice 
given  to  a  passenger  who,  through  his  own  mistake,  has 
entered  the  wrong  train,  as  to  what  course  he  shall  pursue 
after  leaving  the  train.     This  is  so  because  the  company  does 
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not,  either  actually  or  ostensibly,  confer  upon  the  conductor 
authority  to  give  directions  of  that  character  to  passenger* 
who  have  entered  its  trains  by  mistake  not  caused  by  any 
negligence  on  its  part. 

Appellant's  counsel  dispose  of  the  question  by  saying:  "  It 
was  not  an  opinion  given  or  an  act  done  within  the  scope  of 
his  employment  or  authority,  but  a  friendly  act  on  the  part  of 
the  conductor  toward  the  person  who  had  taken  the  wrong 
train  without  any  fault  or  negligence  on  the  part  of  the  con- 
ductor." The  only  authorities  cited  are  the  cases  of  Louisville 
etc.  R'y  Co.  v.  Boland,  53  Ind.  398;  Cincinnati  etc.  R.  R.  Co.  v. 
Eaton,  53  Id.  307;  and  Evansville  etc.  R.  R.  Co.  v.  Dexter,  24 
Id.  411.  But,  as  counsel  for  the  appellee  justly  say,  "  not  one 
of  these  cases  bears  even  remotely  upon  the  point  to  which  it 
is  cited." 

Authorities  upon  the  general  question  are  very  abundant; 
but  upon  the  precise  phase  of  the  question  here  presented  it 
is  far  otherwise.  The  case  of  International  etc.  R.  R.  Co.  v. 
Gilbert,  64  Tex.  536,  22  Am.  &  Eng.  R.  R.  Cas.  405,  in  some 
of  its  features  resembles  the  present  case;  but  in  that  case  the 
direction  given  by  the  conductor  was  clearly  within  the  line 
of  his  duty,  because  it  was  made  to  the  passenger  while  on  the 
train,  and  was  a  direction  to  her  to  remain  on  it.  The  differ- 
ence between  the  two  cases  is  obvious,  for  here  the  direction 
was  as  to  what  the  passenger  should  do  after  he  had  left  the 
train. 

In  Chance  v.  St,  Louis  etc.  K'y  Co.,  10  Mo.  App.  351,  it  was 
held  that  a  brakeman,  charged  with  the  duty  of  directing  pas- 
sengers where  to  leave  the  cars,  had  authority  to  bind  the 
company  by  directing  the  passenger  to  take  a  prescribed  way 
from  the  train;  and  in  support  of  this  doctrine  the  cases  of 
McDonald  v.  Chicago  etc.  R.  R.  Co.,  26  Iowa,  124,  145,  95  Am. 
Dec.  114,  and  Allender  v.  Chicago  etc.  R.  R.  Co.,  43  Iowa,  276^ 
were  cited.  That  case,  however,  stands  upon  the  rule  that 
carriers  are  bound  to  provide  safe  alighting-places,  and  are 
bound  by  the  directions  of  their  employees  respecting  such 
places.  That  case  is,  therefore,  far  from  holding  that  directions, 
as  to  the  course  to  be  taken  after  the  passenger  has  safely 
alighted,  are  within  the  line  of  a  conductor's  duty.  There  is 
some  resemblance  between  this  case  and  that  of  Hulhert  v.  New 
York  Central  R.  R.  Co.,  40  N.  Y.  145;  but  the  court,  in  its  opin- 
ion, attached  no  importance  to  the  directions  of  the  conductor, 
and  held  the  company  liable  on  the  ground  of  a  negligent 
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breach  of  duty  in  failing  to  make  safe  the  place  where  passen- 
gers entered  and  left  its  trains.  We  do  not  deem  it  necessary 
to  comment  upon  the  cases  which  hold  the  acts  of  an  agent  not 
to  be  within  his  duty,  but  content  ourselves  with  referring  to 
a  few  of  them,  and  to  the  text-books,  where  others  may  be 
found:  Gilliam  v.  South  and  North  Alabama  R.  R.  Co.,  70  Ala. 
268;  Nunn  v.  Georgia  R.  R.,  71  Ga.  710;  51  Am.  Rep.  284; 
Sevier  v.  Vicksburg  etc.  R.  R.  Co.,  61  Miss.  8;  48  Am.  Rep.  74; 
2  Wood's  Railway  Law,  1213. 

The  complaint  cannot  be  upheld  unless  it  be  adjudged  that 
the  conductor  was  not  only  in  the  service  of  the  company,  but 
that  his  instructions  or  directions  were  given  while  he  was  act- 
ing for  the  company  within  the  line  of  his  duty.  If  he  was 
not  acting  for  the  company  and  within  the  line  of  his  duty, 
the  company  would  not  be  liable  even  though  he  was  in  its 
service  and  had  committed  a  willful  tort;  but  it  is  not  the 
theory  of  the  complaint  that  he  committed  such  a  tort,  for 
there  is  no  averment  that  the  deceased  was  compelled  or  re- 
quired to  leave  the  train.  We  cannot  presume  that  a  wrong 
was  done  by  the  conductor;  on  the  contrary,  facts  must  be 
alleged  which  warrant  the  conclusion  of  tortious  conduct,  for 
the  presumption  is  with  the  defendant,  and  not  the  plaintiff: 
Chicago  etc.  R.  R.  Co.  v.  Bills,  104  Ind.  13;  Beauchamp  v.  In- 
ternational etc.  R.  R.  Co.,  56  Tex.  239;  9  Am.  &  Eng.  R.  R. 
Cas.  307. 

We  must  conclude  that  the  deceased  willingly  left  the  train, 
for  it  is  not  otherwise  averred;  and  so,  too,  we  must  conclude 
that  there  was  no  fault  on  the  part  of  the  conductor,  except 
that  of  negligently  instructing  the  deceased  where  and  how  to 
go  in  order  to  take  the  east-bound  train.  The  utmost  that  can 
be  claimed  for  the  complaint,  with  trace  or  tinge  of  justice,  is, 
that  it  shows  that  the  conductor  negligently  gave  instructions 
to  the  deceased  as  to  what  he  should  do  and  where  he  should 
go  after  alighting  from  the  train. 

The  deceased  left  the  train,  we  must  assume,  of  his  own  free 
will,  influenced,  it  may  be,  by  the  instructions  of  the  conduc- 
tor, but  not  constrained  by  them.  Thus  he  severed  the  rela- 
tion of  passenger  and  conductor,  and  thus  he  passed  from  the 
conductor's  supervision  and  control.  We  cannot  think  that  the 
latter's  authority  went  with  the  deceased  from  the  train,  con- 
trolling and  protecting  him  on  his  way  to  the  station.  If  the 
conductor  had  instructed  the  deceased  to  take  a  carriage  and 
pass  over  a  turnpike,  the  company  would  not,  it  seems  to  us, 
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have  been  liable,  even  though  the  conductor  may  have  known 
that  there  was  a  broken  bridge  or  a  pitfall  on  the  road  which 
the  deceased  could  not  avoid.  Neither  would  there  have  been 
liability  if  the  conductor  had  assumed  to  direct  the  deceased 
to  take  a  foot-path  which  he  knew  no  man  could  traverse  in 
safety.  The  principle  which  rules  the  real  case  against  the 
appellee  is  the  same  as  that  which  governs  the  supposed  cases, 
and  that  principle  is,  that  the  conductor,  as  the  representative 
of  the  company,  had  neither  actual  nor  ostensible  authority  to 
instruct  one  who  had  voluntarily  left  his  train  what  path  or 
road  he  should  walk  to  reach  a  distant  station. 
Judgment  reversed. 


Liability  ov  Railroad  Company  to  Persons  Injured  by  Wrongful 
OR  Negligent  Acts  of  Conductor  while  acting  within  the  scope  of  his 
authority:  Kline  v.  Central  Pac.  R.  B.  Co.,  99  Am.  Dec.  282,  and  cases  col- 
lected in  note  289;  Higgins  v.  Watervliet  Tump.  Co.,  7  Am.  Rep.  293;  Mc- 
Clure  V.  Philadelphia  etc.  R.  R.  Co.,  6  Id.  345;  English  v.  Delaware  etc.  Canal 
Co.,  23  Id.  69;  Louisville  etc.  R.  R.  Co,  v.  Sullivan,  50  Id.  186;  Murdoch  v. 
Boston  etc.  R.  R.  Co.,  50  Id.  307. 

Who  are  to  be  Regarded  as  Passengers  on  Railway  Train:  Com- 
monwealth  v.  Vermont  etc.  R.  R.  Co.,  11  Am.  Rep.  301,  and  note  304;  Union 
Pacijic  R'y  Co.  v.  Niclwls,  11  Id.  475;  Hammond  v.  North  Eastern  R.  R. 
Co.,  24  Id.  467;  Lucas  v.  Milwaukee  etc.  R.  R.  Co.,  14  Id.  735;  Eaton  v.  Dela- 
ware etc.  R.  R.  Co.,  15  Id.  513;  every  one  riding  in  a  railway  car  is  presumed 
to  be  there  lawfully  as  a  passenger:  Pennsylvania  R.  R.  Co.  v.  BooTcs,  98  Am. 
Dec.  229. 

When  Passenger  on  Railway  Train  Ceases  to  be  Such:  Common' 
wealth  V.  Boston  etc.  R.  R.  Co.,  37  Am.  Rep.  382. 

Conductor  Taking  Fare  beyond  Authority  —  Liability  of  Compants 
Haggerty  v.  Flint  etc.  R.  R.  Co.,  60  Am.  Rep.  301,  and  note  307. 

Duty  of  Railway  Company  toward  Passengers  Alighting  at  Freight- 
depot:  Stewart  v.  International  etc.  R.  R.  Co.,  37  Am.  Rep.  753. 

Conductor  of  Train,  in  Exercise  of  General  Authority  to  Adminis- 
ter Rules  of  Company,  is  allowed  a  discretion,  and  may  apply  or  relax 
these  rules,  within  reasonable  bounds,  according  to  circumstances:  O'Donnell 
V.  Allegheny  Valley  R.  R.  Co.,  98  Am.  Dec.  336. 

Upon  Question  whether  Plaintiff  was  Negligent,  Jury  may,  in 
connection  with  the  facts  and  circumstances,  take  into  consideration  the 
general  and  known  disposition  of  men  to  take  care  of  themselves,  and  keep 
out  of  the  way  of  danger:  North  Central  R.  R.  Co.  v.  State,  96  Am.  Dec.  545, 
and  note  553. 

Where  Railroad  Train  Overshoots  Station,  and  is  Stopped  at 
Dangerous  Place  in  Dark  Night,  It  ls  not  Necessarily  Negligent 
for  passenger  to  alight:  Ten-e  Haute  etc.  R.  R.  Co.  v.  Buch,  49  Am.  Rep.  168; 
Baltimore  etc.  Ry  Po.  v.  Kemp,  48  Id.  1 34. 

The  principal  case  is  cited  to  the  point  that  a  carrier  of  passengefs  by 
railway  clearly  violates  a  legal  duty  in  not  stopping  the  train  a  sufficient 
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length  of  time  to  permit  a  passenger  to  alight  in  safety,  in  Louisville  etc.  I?.  R. 
Co.  V.  Wood,  113  Ind.  546;  and  is  cited  to  the  point  that  the  conductor  of  a 
passenger  train  represents  the  company  in  his  whole  management  of  hia  train, 
in  Id.  571. 


Louisville,  New  Albany,   and   Chicago   Rail- 
way Company  v,  Phillips. 

[112  Indiana,  69.1 

Railway  Company  must  Maintain  Street  or  Highway  Crossings  in  a 
reasonably  safe  condition  when  it  has  changed  or  altered  them  for  its 
own  purpose  or  convenience. 

If  Employees  of  Railway  See  Person  Fastened  on  Track,  they  must 
use  reasonable  efforts  to  stop  the  train  in  time  to  prevent  his  injury;  but 
if  he  is  fastened  upon  a  portion  of  the  track  upon  which  the  public  has 
no  rights,  the  company  is  not  answerable  for  the  failure  of  its  employees 
to  stop  the  train,  unless  it  appears  that  they  saw  him  and  knew  his  help- 
less condition. 

Trespasser  has  No  Right  to  Exact  Care  of  Railroad  Company. 

One  Who  Enters  upon  Track  of  Railroad  Laid  upon  Streets  of  City 
is  not  a  trespasser,  nor  is  negligence  to  be  imputed  to  him  from  the  fact 
of  his  being  upon  such  track.  He  has  the  right  to  enter  upon  the  track, 
though  his  right  to  its  use  is  subordinate  to  that  of  the  railroad  com- 
pany. 

One  Who  Walks  upon  Railway  Track  in  Public  Street  or  Highway 
must  use  reasonable  care  to  discover  and  avoid  danger. 

Railway  Company  is  Answerable  to  One  Who  Becomes  Fastened  upon 
ITS  Track  in  the  streets  of  a  city,  because  of  negligence  in  the  con- 
struction of  such  track,  and  who  while  so  fastened  is  injured  by  an  ap- 
proaching train,  though  the  employees  of  the  company  did  not  see  him 
nor  know  of  his  helpless  condition. 

Immaterial  Variance  between  Allegation  and  Proof  does  not  require 
the  reversal  of  a  judgment. 

Q.  W.  Friedley  and  W.  H.  Martin^  for  the  appellant. 

J.  R.  and  W.  H.  East,  and  O.  W.  Cooper^  for  the  appellee. 

By  Court,  Elliott,  J.  The  appellee  alleges,  in  the  first 
paragraph  of  his  complaint,  that  the  track  of  the  appellant 
is  laid  upon  Railroad  Street  in  the  city  of  Bloomington  for 
the  distance  of  one  half  of  a  mile;  that  it  crosses  several 
streets,  among  others  Fourth  and  Fifth  streets;  that  in  con- 
structing the  track,  a  space  of  three  or  four  inches  was  left 
between  the  guard-rail  and  the  rails  of  the  track;  that,  on  the 
twenty-seventh  day  of  December,  1882,  the  appellee,  without 
any  fault  or  negligence  on  his  part,  was  crossing  the  track  and 
caught  his  foot  in  the  space  between  the  guard-rail  and  the 
rails  of  the  track;  that  the  appellant  negligently  and  carelessly 
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ran  one  of  its  trains  upon  the  appellee  while  his  foot  was  fas- 
tened between  the  rails,  and  greatly  injured  him. 

The  second  paragraph  of  the  complaint  contains  substan- 
tially the  same  allegations  as  to  the  appellant's  negligence  in 
running  a  train  upon  the  appellee  while  his  foot  was  fas- 
tened between  the  rails,  as  to  his  own  care,  and  as  to  the  occu- 
pancy of  Railroad  Street  by  the  appellant's  track ;  but  it  also 
alleges  that  for  the  use  of  persons  traveling  upon  the  street  the 
appellant  had  constructed  and  maintained  a  walk  or  platform, 
and  that  it  was  guilty  of  negligence  in  constructing  and  main- 
taining the  walk,  thereby  endangering  the  life  and  limbs  of 
those  who  traveled  over  it. 

There  was  no  demurrer  addressed  to  the  complaint,  nor  is 
there  any  attack  upon  it  that  we  can  properly  notice,  although 
counsel  have  assigned  as  error  rulings  upon  demurrers  to  each 
paragraph  of  the  complaint.  We  do  not,  therefore,  pass  upon 
the  sufficiency  of  the  complaint,  but  confine  our  decision  to 
such  questions  as  are  properly  presented. 

The  material  facts  which  are  established  by  the  evidence  are 
these:  In  1853  the  track  of  the  appellant  was  constructed  upon 
and  along  Railroad  Street  in  the  city  of  Bloomington,  and  has 
since  been  maintained  and  used.  Between  the  tracks  of  the 
company,  and  on  each  side,  the  ground  is  covered  by  planks. 
On  the  twenty-seventh  day  of  December,  1882,  the  appellee,  a 
lad  about  eight  years  of  age,  was  sent  on  an  errand,  and  passed 
down  Fifth  Street  until  he  reached  Railroad  Street,  and  there 
entered  upon  the  track  laid  in  that  street;  from  this  point  he 
walked  toward  Fourth  Street,  and  when  opposite  the  appel- 
lant's depot,  and  within  twenty  feet  of  Fourth  Street,  his  foot 
was  caught  between  the  rail  of  the  track  and  the  plank  on  the 
inside  of  the  track.  His  foot  was  so  firmly  fastened  that  he 
could  not  extricate  it,  and  while  he  was  thus  fastened  a  train 
of  cars  was  run  upon  him,  and  he  was  very  severely  maimed 
and  injured.  The  employees  of  the  appellant  were  guilty  of 
negligence  in  the  management  of  the  train,  but  there  was  no 
intentional  or  willful  wrong  on  their  part.  The  track  was 
negligently  constructed  and  maintained,  and  was  in  such  a 
condition,  through  the  fault  of  the  company,  as  to  endanger 
the  lives  and  limbs  of  those  walking  along  the  track  laid  in 
the  street. 

It  is  important  to  keep  in  mind  the  fact  that  the  injury  to 
the  appellee  did  not  occur  at  a  street-crossing,  but  at  a  point 
on  the  track  laid  along  a  street  twenty  feet  north  of  the  cross- 
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ing.  If  the  injury  had  been  caused  Bolcly  by  the  negligence 
of  the  appellant  in  constructing  or  maintaining  the  crossing, 
there  would  be  no  doubt  as  to  the  appellee's  right  of  recovery, 
for  it  is  the  duty  of  a  railroad  company  to  maintain  street  or 
highway  crossings,  changed  by  it  for  its  own  purpose  and  con- 
venience, in  a  reasonably  safe  condition  for  passage:  Delzellv. 
Indianapolis  etc.  R.  R.  Co.,  32  Ind.  45;  Indianapolis  etc.  R.  R. 
Co.  V.  Stout,  53  Id.  143;  Louisville  etc.  Wy  Co.  v.  Smith,  91  Id. 
119;  South  etc.  R.  R.  Co.  v.  McLendon,  63  Ala.  266;  Kelly  v. 
Southern  etc.  R.  R.  Co.,  28  Minn.  98;  Oliver  v.  Northeastern 
R'y  Co.,  9  Eng.  Rep.  (Moak)  350;  2  Wood's  Railway  Law, 
1382. 

But  the  appellee  was  not  injured  at  a  crossing,  so  that  the 
rule  we  have  stated  cannot  directly  apply,  although  the  prin- 
ciple which  it  asserts  may  exert  an  important  influence  in  the 
decision  of  the  case;  for  if  the  place  where  the  injury  was  in- 
flicted was  still  a  street,  the  principle  the  rule  embodies  does 
exert  a  potent  influence:  2  Wood's  Railway  Law,  958. 

If  the  place  where  the  accident  occurred  was  exclusively  the 
track  of  the  railroad  company,  in  which  the  public  had  no 
rights,  then  there  can  be  no  recovery  on  the  sole  ground  that 
the  employees  of  the  appellant  were  negligent  in  the  manage- 
ment of  the  train  which  ran  upon  the  appellee;  for  it  does  not 
appear,  either  by  positive  evidence  or  by  inference,  that  they 
knew  that  the  lad  was  fastened  to  the  track.  Had  they  known 
of  his  unfortunate  situation,  it  would  have  been  their  duty, 
even  had  he  been  on  a  track  in  which  the  company's  right 
was  exclusive,  to  have  used  reasonable  efibrt  to  bring  the  train 
to  a  stop.  If  the  employees  see  a  man  bound  to  the  rails  in 
time  to  check  the  train,  they  must  use  reasonable  measures  to 
check  it,  and  not  sufier  it  to  run -upon  the  helpless  man;  but 
if  they  do  not  see  him  in  time  to  check  the  train,  the  company 
connot  be  held  liable;  nor  could  it,  even  in  such  a  case,  be 
held  liable  unless  the  employees  knew  of  the  helpless  condi- 
tion of  the  person  on  the  track:  Indianapolis  etc.  R^y  Co.  v. 
Pitzer,  109  Ind.  179;  58  Am.  Rep.  387;  Lafayette  etc.  R.  R.  Co. 
V.  Huffman,  28  Ind.  287;  92  Am.  Dec.  318;  Lake  Shore  etc. 
R.  R.  Co.  V.  Miller,  25  Mich.  274. 

On  the  hypothesis  that  the  place  where  the  appellee  received 
his  injury  was  exclusively  the  roadway  of  the  company,  some- 
thing must  be  superadded  to  the  negligence  of  those  in  charge 
of  the  train  in  order  to  justify  a  recovery.  On  that  hypothesis 
much  more  must  be  shown. 
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If  the  place  where  the  lad  caught  his  foot  between  the  rail 
and  the  plank  was  the  roadway  of  the  company  to  the  exclu- 
sion of  the  rights  of  the  public,  then  there  can  be  no  recovery, 
even  though  the  way  was  so  unsafe  that  no  citizen  could  walk 
along  it  without  injury  coming  upon  him..  If  the  way  was 
the  exclusive  roadway  of  the  company,  in  which  the  public 
had  no  right  of  passage,  then  the  company  would  not  be  liable 
to  one  who  walked  along  it,  unless  the  injury  inflicted  upon 
him  was  the  result  of  willful  or  intentional  misconduct.  But 
if  it  was  a  street  which  the  public  had  a  right  to  use,  then,  al- 
though it  may  have  been  occupied  by  the  track  of  the  com- 
pany, the  person  who  walks  upon  it  is  not  a  trespasser.  It  is 
true  that  circumstances  may  make  him  guilty  of  contributory 
negligence  that  will  defeat  a  recovery,  but  the  mere  fact  that 
he  walks  upon  the  highway  does  not  make  him  a  trespasser, 
although  the  railroad  company  has  its  track  laid  in  the  high- 
way. A  trespasser  has  no  right  to  exact  care  from  a  railroad 
company;  but  one  who  is  not  a  trespasser  has  a  right  to  exact 
a  reasonable  degree  of  care,  if  he  is  not  himself  in  fault. 

It  is  not  necessarily  inferable,  because  both  the  railroad 
company  and  the  public  have  rights  in  a  street  or  highway, 
that  one  who  enters  on  the  track  in  the  street  is  a  trespasser; 
nor,  indeed,  can  it  be  inferred  from  that  fact  alone  that  he  is 
guilty  of  negligence.  If  the  way  retained  its  character  as  a 
public  one,  it  was  not  a  wrong  on  the  part  of  the  citizen  to 
carefully  pass  over  it,  even  though  it  be  conceded  that  so  far 
as  respects  the  running  of  trains,  the  right  of  the  company  is 
paramount.  Although  this  right  of  the  company  is  para- 
mount, still  a  right  of  action  may  exist  in  favor  of  one  who  is 
injured  by  the  negligence  of  the  company's  servants.  It  may 
be  true,  and  probably  is  true,  that  the  railroad  company  has 
the  superior  right:  Cincinnati  etc.  R.  R.  Co.  v.  Butler,  103  Ind. 
31.  It  cannot,  however,  be  inferred  from  this  that  the  citizen 
has  no  right  to  use  the  track  for  passage;  he  does  have  that 
right,  but  it  is,  perhaps,  subordinate  to  the  right  of  the  com- 
pany. 

The  cases  relied  upon  by  appellant's  counsel  certainly  do 
not  sustain  the  doctrine  that  the  paramount  right  of  the  com- 
pany absolves  it  from  duty  to  those  who  walk  along  the  way 
upon  which  its  tracks  are  laid. 

The  first  case  cited  is  Barker  v.  Hudson  River  R.  R.  Co.,  4 
Daly,  274.  All  that  is  decided  in  that  case  is,  that  a  cartman 
is  bound  to  getoflf  the  track  when  he  sees  a  train  approaching, 
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and  that  the  ordinary  rules  of  the  road  do  not  apply.  But 
it  is  tacitly  conceded,  if,  indeed,  not  directly  affirmed,  that 
where  a  track  is  laid  in  a  street,  the  public  may  still  use  it, 
subject  only  to  the  right  of  the  railroad  company  to  move  its 
trains  over  the  track. 

The  second  of  the  cases  cited,  and  the  one  chiefly  relied  on, 
is  that  of  Zimmerman  v.  Hannibal  etc.  R.  R.  Co.,  71  Mo.  476. 
In  that  case  it  was  conceded  that  as  to  crossings  the  rights  of 
the  citizen  are  paramount,  but  that  where  the  track  is  laid 
along  a  street  it  is  otherwise.  We  agree  to  the  doctrine  that 
the  rights  of  the  railroad  are  paramount  so  far  as  the  running 
of  trains  is  concerned,  but  we  think  that  it  is  so  also  as  to 
crossings,  for  citizens  must  concede  the  superior  right  of  pas- 
sage to  the  trains  of  the  company,  wherever  the  trains  are 
rightfully  run.  But  the  court  did  not  hold  the  injured  per- 
son to  be  a  wrong-doer  because  he  undertook  to  walk  on  the 
track,  but  he  was  held  guilty  of  contributory  negligence  in 
carelessly  going  on  the  track  in  front  of  an  approaching  train. 
It  is  obvious  that  the  case  we  are  commenting  on  does  not 
decide  that  the  paramount  right  of  the  railroad  company  ex- 
cludes all  persons  from  traveling  along  the  street  occupied  by 
the  track;  for  what  it  decides  is,  that  one  who  does  travel 
<ilong  it  must  not  be  guilty  of  contributory  negligence,  thus 
fully  conceding  that  one  who  does  exercise  care  may  rightfully 
travel  along  it. 

The  case  of  Lake  Shore  etc.  R.  R.  Co.  v.  Hart,  87  111.  529,  is 
not  in  point,  for  several  reasons;  but  it  is  enough  to  say  that 
the  injured  man  was  at  the  time  of  his  injury,  as  the  court 
declares,  "  walking  laterally  upon  the  track  where  it  was  ex- 
clusively the  private  right  of  way  of  the  railroad  company." 

The  case  of  Wilbrand  v.  Eighth  Avenue  R.  R.  Co.,  3  Bosw. 
314,  is  against  the  appellant,  for  it  was  there  said:  "  The  pub- 
lic have  a  right,  undoubtedly,  to  drive  upon  and  across  the 
track,  but  not  so  as  to  interfere  with  the  proper  business  of  the 
company." 

The  case  of  Jersey  etc.  R.  R.  Co.  v.  Jersey  City  etc.  R.  R.  Co., 
20  N.  J.  Eq.  61,  cannot  be  regarded  as  in  point  upon  this 
branch  of  the  case. 

The  decision  in  Adolph  v.  Central  Park  etc.  R.  R.  Co.,  65 
N.  Y.  554,  is  very  strongly  against  the  appellant,  for  it  was 
there  held  that  "one  traveling  upon  a  city  street  has  a  right 
to  drive  his  wagon  upon  or  across  the  track  of  a  street  railroad, 
and  this  right  is  not  confined  to  occasions  where  the  other 
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portions  of  the  street  are  crowded  or  obstructed.  The  only 
limitation  of  the  right  is,  that  he  must  not  unnecessarily  in- 
terfere with  the  passage  of  the  cars;  these  have  the  preference 
in  the  use  of  the  track."  Chicago  etc.  Ry  Co.  v.  Bert,  69  III. 
388,  was  a  street-railroad  case,  and  simply  decides  that  wagons 
must  give  way  to  the  cars. 

We  have  now  examined  all  of  the  cases  cited  by  counsel  on 
this  particular  question,  and  we  have  found  those  that  are  in 
point  are  decisively  hostile  to  the  counsel  who  place  them  be-, 
fore  us.  It  is,  indeed,  quite  plain  that  the  position  taken  can- 
not be  maintained,  for  the  bare  assertion  that  the  right  is 
paramount  necessarily  implies  that  there  are  other  rights,  al- 
though inferior  ones,  and  if  this  be  true,  it  must  also  be  true 
that  one  who  carefully  exercises  the  inferior  right  is  not  a 
wrong-doer  to  whom  the  company  owes  no  duty. 

The  case  of  Smedis  v.  Brooklyn  etc.  R.  R.  Co.,  88  N.  Y.  13,  ia 
directly  in  point.  In  that  case  the  track  was  laid  along  a  pub- 
lic street,  and  the  plaintiff  was  injured  on  that  street,  but  not 
at  a  crossing,  and  the  company  was  held  liable.  The  court, 
in  the  course  of  its  opinion,  said:  "But  assuming  that  the  de- 
ceased was  not  attempting  to  cross  at  the  crossing  on  Liberty 
Avenue,  but  was  on  Van  Sinderin  Avenue  when  struck,  it  does 
not  follow  as  a  matter  of  law  that  this  action  cannot  be  main- 
tained. SuflBcient  evidence  was  given  on  the  trial  to  warrant 
the  jury  in  finding  that  this  avenue  was  a  public  street.  The 
defendant  did  not  show,  or  ofier  to  show,  that  it  had  any  right 
upon  this  street  except  to  lay  down  a  railroad  track  therein 
and  run  cars  thereon.  The  intestate,  therefore,  had  a  lawful 
right  to  go  upon  the  defendant's  track,  ....  and  if  while  there 
he  was  killed  by  the  negligent  act  of  the  defendant,  and  with- 
out any  want  of  care  on  his  part,  this  action  can  be  main- 
tained." 

In  Frick  v.  St.  Louis  etc.  R.  R.  Co.,  75  Mo.  595,  the  plaintiff 
was  struck  ''  midway  between  Grand  Avenue  and  Theresa 
Street,"  in  the  city  of  St.  Louis,  and  the  court,  pushing  the 
general  doctrine  much  further  than  we  are  required  to  do 
here,  held  the  defendant  liable.  There  are  other  cases  in  the 
same  court  which  go  still  further, — much  further,  indeed,  than 
we  should  be  inclined  to  do:  Harlan  v.  St.  Louis  etc.  Ry  Co., 
65  Id.  22;  Stillson  v.  Hannibal  etc.  R.  R.  Co.,  67  Id.  671;  Bell 
V.  Hannibal  etc.  R.  R.  Co.,  72  Id.  50. 

In  one  of  our  works  on  railroads  it  is  said:  "  But  although 
railroad  trains  and  travelers  ....  have  equal  rights  to  public 
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crossings  and  streets,  yet,  as  an  ordinary  vehicle  is  more  easily 
controlled  than  a  train  of  cars  and  locomotive,  it  behooves 
those  traveling  in  ordinary  vehicles  to  check  up  and  wait  lor 
approaching  trains  to  pass":  2  Rorer  on  Railroads.  1049. 

It  may  be  that  the  author  is  in  error  in  saying  that  the 
rights  are  equal,  but,  as  the  authorities  show,  he  is  correct  in 
flaying  that  both  have  rights  in  a  public  street.  Another  au- 
thor says:  "Where  a  highway  is  used  as  a  part  of  a  railway 
line,  travelers  on  the  highway  have  a  right  to  cross  the  railway 
line  at  any  point,  and  not  merely  at  the  intersection  of  other 
highways,  and  the  railway  is  liable  to  one  injured  while  cross- 
ing at  a  point  other  than  the  intersection  of  another  highway, 
if  the  railway  was  in  any  respect  negligent  in  the  operation  of 
its  line;  and  under  such  circumstances  the  railway  is  bound  to 
observe,  at  every  point  of  its  line  on  the  highway,  the  same 
precautions  which  it  is  bound  to  observe  at  an  ordinary  high- 
way crossing":  Railway  Accident  Law,  157. 

Many  of  the  cases  go  much  further  than  the  cases  we  have 
cited,  for  they  hold  that  if  the  place  has  been  used  as  a  high- 
way for  a  long  period  of  time,  and  this  use  is  with  the  knowl- 
edge and  permission  of  the  railroad  company,  it  is  its  duty  to 
treat  it  as  a  highway,  and  to  take  precautions  to  prevent  injury 
to  those  who  travel  over  it:  Barry  v.  New  York  etc.  R.  R.  Co., 
92  N.  Y.  289;  44  Am.  Rep.  377;  Byrne  v.  New  York  etc.  R.  R. 
Co.,  104  N.  Y.  362;  58  Am.  Rep.  512;  Harriman  v.  Pittsburgh 
etc.  R.  R.  Co.,  9  West.  Rep.  438;  Chicago  etc.  R.  R.  Co.  v. 
Hedges,  105  Ind.  398;  Bellefontaine  etc.  R.  R.  Co.  v.  Snyder, 
18  Ohio  St.  399;  98  Am.  Dec.  175;  Graves  v.  Thomas,  95  Ind. 
361;  48  Am.  Rep.  727.  The  doctrine  of  these  cases  is  in  har- 
mony with  the  rule  that  has  long  prevailed  and  has  been  again 
and  again  enforced,  and  that  is,  that  where  the  railroad  com- 
pany licenses  the  public  to  make  a  general  use  of  its  track,  it 
cannot  treat  a  citizen  who  walks  upon  it  as  a  trespasser.  Of 
the  great  number  of  cases  asserting  this  principle  we  cite  only 
a  few:  Davis  v.  Chicago  etc.  R'y  Co.,  58  Wis.  646;  44  Am. 
Rep.  667;  Murphy  v.  Chicago  etc.  R.  R.  Co.,  38  Iowa,  539;  30 
Am.  Rep,  721;  Bennett  v.  Railroad  Co.,  102  U.  S.  577;  Kay  v. 
Pennsylvania  R.  R.  Co.,  65  Pa.  St.  269;  3  Am.  Rep.  628; 
Campbell  v.  Boyd,  88  N.  C.  129;  43  Am.  Rep.  740. 

We  conclude  our  discussion  of  this  branch  of  the  case  by  a 

quotation  from  the  opinion  of  the  court  in  Kansas  Pacific  R'y 

Co.  V.  Pointer,  9  Kan.  620.     "  If,"  said  the  court,  referring  to 

the  plaintiff,  "  he  should  show  that  the  place  where  the  injury 
Am.  St.  Rbp.,  Vol.  XL  — 11 
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occurred  was  on  a  public  street,  either  in  law  or  fact,  he  would 
not  be  such  a  trespasser  as  would  relieve  the  railway  company 
from  exercising  reasonable  and  ordinary  care  and  diligenco 
towards  him.  In  fact,  he  would  not  be  a  trespasser  at  alL 
The  railway  company,  in  such  a  case,  would  be  bound  to  run 
its  trains  with  reference  to  him,  and  to  every  other  person  who 
might  be  rightfully  occupying  the  street.  Such  persons  would 
have  the  same  right  to  be  on  the  street  as  the  railway  com- 
pany. In  fact,  in  this  case,  the  legal  right  of  the  railway 
company,  and  that  of  the  public,  to  use  this  ground  as  a 

street,  seem  to  be  about  equal The  public  used  this 

ground  for  a  street,  however,  long  before  the  railroad  was 
built.  If  the  plaintiff  and  the  railway  company  each  had  a 
right  to  use  said  ground,  then  it  was  incumbent  on  each  alike- 
to  use  ordinary  care  and  diligence  to  prevent  and  avoid 
injuries." 

The  appellee,  although  not  a  trespasser  in  walking  along 
the  track  laid  in  the  highway,  was,  nevertheless,  bound  to  ex- 
ercise care  to  protect  himself  from  injury.  He  had  a  right  to 
walk  on  the  track  as  part  of  the  highway,  but  it  was  his  duty 
to  use  a  degree  of  care  proportioned  to  the  situation  and  cir- 
cumstances, and  this  care  extends  to  the  condition  of  the 
track,  and  to  the  running  of  the  trains.  We  are  not  inclined 
to  adopt  the  view  that  the  rights  of  travelers  and  the  railroad 
company  are  equal,  although  they  are  mutual;  for  we  think 
that  as  to  the  right  of  way  for  the  running  of  trains,  the  rights 
of  the  company  are  paramount.  It  is,  therefore,  the  duty  of 
one  who  walks  upon  a  track  to  use  reasonable  care  to  discover 
and  avoid  danger.  He  has  no  right  to  go  upon  the  tracks 
even  though  it  is  in  a  public  highway,  expecting  that  the 
company  will  check  its  trains  to  make  way  for  him;  on  the 
contrary,  he  must  exercise  vigilance,  and  that  vigilance  must 
be  correspondent  to  what  he  is  bound  to  know  is  the  para- 
mount right  of  the  railroad  company.  In  this  case,  we  think 
the  evidence  sustains  the  finding  of  the  jury  that  the  company 
was  negligent  and  the  appellee  was  not.  It  must  not  be  for- 
gotten that  the  appellee  was  fastened  to  the  track,  and  could 
not  leave  it  to  avoid  the  coming  train.  He  was  powerless  to 
avert  the  danger  even  had  he  seen  it  in  time  to  have  left  the 
track.  Nor  must  it  be  forgotten  that  it  was  through  the  neg- 
ligence of  the  company  that  the  track  which  traversed  the 
street  was  made  unsafe.  It  may  be,  even  where  the  company 
changes  the  face  of  a  highway  for  its  own  convenience,  that  it 
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is  not  bound  to  make  it  safer  for  travelers  upon  it  than  its  use 
for  a  railroad  will  permit.  It  may  be,  too,  that  one  who  walks 
upon  it  is  bound  to  know  that  it  is  a  railroad  track,  and  is  not 
safer  for  use  for  passage  than  the  object  to  which  it  is  devoted 
will  allow.  But  granting  all  this,  there  may  still  be  a  recov- 
ery, for  the  evidence  satisfactorily  shows  that  the  appellee  was 
using  such  care  as  even  a  prudent  and  careful  person  of  adult 
age  would  have  used  in  making  his  way  along  the  track,  that 
the  unsafe  condition  of  the  track  was  due  to  the  negligence  of 
the  company,  and  that  it  was  also  negligent  in  managing  its 
train.  The  case  is  an  unusually  strong  one,  for  there  was 
double  negligence  on  the  part  of  the  company. 

There  is,  perhaps,  a  variance  between  the  allegations  of  the 
complaint,  as  to  the  precise  character  of  the  defect  in  the  track, 
and  the  evidence,  but  the  variance  is  not  a  material  one.  Under 
our  statute,  a  verdict  cannot  be  set  aside  for  such  a  variance: 
R.  S.,  1881,  sees.  391-393. 

This  is  not  a  case  where  the  plaintiff  declares  on  one  theory 
and  gives  evidence  upon  another,  so  that  the  cases  of  Chicago 
etc.  R.  R.  Co.  V.  Bills,  104  Ind.  13,  Mescall  v.  Tully,  91  Id.  96, 
and  cases  of  like  character,  do  not  apply. 

We  have  not  stopped  to  inquire  as  to  the  effect  of  the  appel- 
lee's tender  age,  for  we  think  he  is  entitled  to  a  recovery  if 
bound  by  the  same  rules  as  an  adult  person. 

We  have  disposed  of  all  the  questions  that  the  record  prop- 
erly presents,  and  do  not  deem  it  necessary  to  notice  in  detail 
the  phases  in  which  they  are  presented. 

Judgment  affirmed. 


If  Railway  i3  Located  upon  Public  Highway,  or  if,  though  not  upon 
a  public  highway,  the  track  has  been  so  used  for  a  long  period  of  time,  with- 
out objection  by  the  railway  company,  such  company  is  bound  to  exercise 
care  to  prevent  injury  to  any  person  thereon,  and  he  cannot  properly  be  re- 
garded as  a  trespasser  to  whom  no  care  is  due:  Byrne  v.  New  York  li.  R.,  5S 
Am.  Rep.  512;  Barry  v.  New  York  B.  B.,  44  Id.  377;  Bellq/brUaine  B.  B.  v. 
Snyder,  98  Am.  Dec.  175;  Baltimore  etc.  R.  B.  Co.  v.  Breinig,  90  Id.  49,  and 
note  55-07;  Ernst  v.  Hudson  Biver  B.  B.  Co.,  90  Id.  761,  and  note  780-787. 

The  principal  cask  is  crrEn  and  followed  in  0/uo  etc.  B.  B.  Co.  v.  Walker, 
113  Ind.  19C. 

One  Who  is  not  Rightfully  on  Track  of  Railroad  cannot  recover 
for  injuries  sustained  by  him,  unless  the  company  or  its  employees  are 
grossly  or  willfully  negligent:  Donaldson  v.  Mississippi  B.  B.  Co.,  87  Am. 
Dec.  391,  and  note;  Lafayette  etc.  B.  B.  v.  Huffman,  92  Id.  318,  and  note. 
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Town  op  Gosport  v.  Evans. 

[112  Indiana,  133.] 

MtmiciPAL  Corporation  is  Required  to  Exercise  Vigilance  in  keeping 
its  streeta  and  sidewalks  in  reasonably  safe  condition  for  public  travel, 
by  night  as  well  as  by  day,  but  it  is  not  an  insurer  against  accidents; 
nor  is  it  required  to  maintain  the  surface  of  its  sidewalks  free  from  all 
inequalities,  and  from  every  possible  obstruction  to  mere  convenient 
travel. 

Municipal  Corporation  does  not  Necessarily  Become  Involved  in 
Liability  from  fact  that  a  pavement  may  have  become  uneven  from 
use,  or  that  the  material  of  a  sidewalk  may  have  become  loose  or  dis- 
placed by  the  action  of  the  elements,  so  that  persons  are  liable  to  stum- 
ble or  be  otherwise  inconvenienced  in  passing,  so  long  as  the  defect  can 
be  readily  discovered  and  easily  avoided  by  persons  exercising  due  care, 
or  if  the  defect  be  of  such  a  nature  as  not  of  itself  to  be  dangerous  tc 
persons  so  using  the  sidewalk. 

Person  Takes  Risk  upon  Himself,  Who,  Seeing  Obstruction  in  Street 
or  Sidewalk,  and  knowing  its  dangerous  character,  deliberately  goes 
into  or  upon  it  when  he  was  under  no  compulsion  to  do  so,  or  miglit 
have  avoided  it  by  going  around,  and  if  injured  thereby,  he  is  without 
remedy,  because  of  contributory  negligence. 

G.  W.  Grubbs,  J.  C.  Robinson,  and  I.  H.  Fowler,  for  the  ap- 
pellant. 

D.  E.  Beem,  W.  Hicham,  J.  R.  Fritts,  and  R.  W.  Miers,  for 
the  appellee. 

By  Court,  Mitchell,  J.  The  town  of  Gosport  prosecutes 
this  appeal  from  a  judgment  rendered  by  the  Owen  circuit 
court  in  favor  of  Lydia  E.  Evans,  against  the  appellant,  for 
one  thousand  dollars,  that  being  the  amount  awarded  the 
plaintiff  by  a  jury  in  an  action  for  damages  for  injuries  sus- 
tained from  a  fall  upon  an  alleged  defective  and  dangerous 
sidewalk. 

The  argument  for  a  reversal  of  the  judgment  is  predicated 
mainly  upon  two  propositions.  It  is  contended,  —  1.  That 
there  was  no  evidence  which  tended  to  show  such  a  defect  in 
the  sidewalk  at  the  place  where  the  plaintiff  fell  as  rendered 
the  town  liable  to  the  imputation  of  actionable  negligence;  2. 
That  there  was  no  evidence  tending  to  show  that  the  plaintiff 
was  in  the  exercise  of  due  cafe  at  the  time  she  sustained  the 
injury. 

Concerning  the  first  point,  it  is  only  necessary  to  say  the 
evidence  does  not  make  it  entirely  clear  that  the  town  was 
guilty  of  such  negligence  in  respect  to  the  sidewalk  in  ques- 
tion, considering  its  condition  at  the  time  of  the  injury  com- 
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plained  of,  as  would  have  Bustained  a  recovery  even  if  the 
plaintiff  had  been  without  fault. 

While  a  municipal  corporation  is  required  to  exercise  vigi- 
lance in  keeping  its  streets  and  sidewalks  in  a  reasonably 
safe  condition  for  public  travel,  by  night  as  well  as  by  day, 
it  is  by  no  means  an  insurer  against  accidents,  nor  can  it  be 
expected  to  maintain  the  surface  of  its  sidewalks  free  from 
all  inequalities  and  from  every  possible  obstruction  to  mere 
convenient  travel.  A  contrary  rule  would,  or  might,  burden 
municipal  corporations  beyond  endurance.  That  a  pavement 
may  have  become  uneven  from  use,  or  that  bricks  therein 
may  have  become  loose  or  displaced  by  the  action  of  the  ele- 
ments, so  that  persons  are  liable  to  stumble  or  be  otherwise 
inconvenienced  in  passing,  does  not  necessarily  involve  the 
municipality  in  liability,  so  long  as  the  defect  can  be  readily 
discovered  and  easily  avoided  by  persons  exercising  due  care, 
or  provided  the  defect  be  of  such  a  nature  as  not  of  itself  to 
be  dangerous  to  persons  so  using  the  walk:  City  of  Indianapo- 
lis  V.  Cook,  99  Ind.  10;  City  of  Quincy  v.  Barker,  81  111.  300; 
25  Am.  Rep.  278;  City  of  Richmond  v.  Courtney,  32  Gratt.  792; 
City  of  Chicago  v.  Bixby,  84  111.  82;  25  Am.  Rep.  429;  City 
of  Aurora  v.  Pulfer,  56  111.  270. 

Adapting  the  language  of  the  court  in  Hubbard  v.  City  of 
Concord,  35  N.  H.  52,  69  Am.  Dec.  520,  to  the  case  in  hand, 
towns  are  not  required  to  make  their  sidewalks  perfect,  or  to 
correspond  with  any  given  standard.  In  each  case,  the  side- 
walk is  to  be  pronounced  sufficient  or  insufficient,  according 
as  it  is  or  is  not  reasonably  safe  and  convenient  for  the  travel 
passing  upon  it,  under  the  particular  circumstances  which 
exist  in  connection  with  that  particular  case. 

Accepting  as  true  the  evidence  most  favorable  to  the  plain- 
tiff below,  and  it  appears  that  some  of  the  bricks  in  a  pave- 
ment had  been  displaced  and  removed,  leaving  a  depression 
of  from  two  and  a  half  to  six  inches  in  depth,  covering  an  area 
of  about  three  by  four  feet  in  the  surface  of  the  walk.  The 
authorities  had  notice  of  the  condition  of  the  walk,  and  had 
directed  the  owner  of  the  abutting  lot  to  repair  the  pavement. 
At  the  time  of  the  injury  complained  of,  all  the  streets  and 
sidewalks  in  the  town  were  covered  with  snow,  sleet,  and  ice, 
rendering  them  difficult  and  dangerous  for  foot-travelers  to 
pass  over.  The  depression  above  described  had  become  par- 
tially, and  some  of  the  witnesses  say  completely,  filled  with 
frozen  enow,  sleet,  and  ice,  presenting  a  surface  not  substan- 


166  Town  of  Gosport  v.  Evans.  [Indiana, 

tially  different  from  that  around  it,  except  that  it  was  perhaps 
somewhat  lower. 

There  was  evidence  tending  to  show  that  some  of  the  bricks 
which  had  become  loose  and  displaced  were  frozen  fast  in  the 
snow  and  ice  in  and  about  the  depression  in  the  pavement, 
and  that  some  of  these  projected  some  inches  above  the  icy 
surface.  The  plaintiff,  who  was  well  acquainted  with  the  de- 
fect in  the  walk,  and  who  had  it  in  mind  at  the  time,  while 
passing  over  the  place  in  the  night-time,  struck  her  foot 
against  one  of  the  projecting  bricks,  which  caused  her  to  fall 
upon  the  icy  pavement. 

Since,  therefore,  it  does  not  appear  that  the  defective  condi- 
tion of  the  sidewalk  occasioned  an  accumulation  of  snow  and 
ice  at  that  point,  or  made  the  surface  of  the  walk  substan- 
tially different  there  from  what  it  was  elsewhere,  we  are  not 
prepared  to  say  that,  as  respects  its  condition  when  the  injury 
complained  of  was  suffered,  the  town  was  remiss  in  its  duty 
for  not  having  removed  the  projecting  brick  which  caused  the 
plaintiff  to  fall.  The  fall  was  not  occasioned  by  the  plaintiff 
stepping  in  a  hole,  or  slipping  on  ice  accumulated  therein,  but 
by  striking  her  foot  against  a  brick  which  projected  above  the 
surface  of  the  icy  walk.  If  we  should  assume,  however,  that 
the  walk  was  defective  and  dangerous  at  the  time  of  the  in- 
jury, and  that  the  town  neglected  its  duty  in  not  repairing  it, 
principles  too  firmly  established  to  be  departed  from  require 
that  the  judgment  should  be  reversed,  nevertheless. 

The  plaintiff  was  guilty  of  contributory  negligence;  and  it  is 
too  well  settled  to  require  reference  to  authority,  that  contribu- 
tory negligence  prevents  a  recovery  in  an  action  like  this. 

It  is  disclosed  in  the  evidence  given  on  the  stand  by  the 
plaintiff  herself  that  she  was  returning  home  from  church, 
after  the  evening  service,  in  company  with  and  by  the  side  of 
another  lady.  She  had  passed  over  the  sidewalk  in  question 
frequently.  Quoting  her  own  language,  as  we  find  it  repeated 
again  and  again  in  the  record  of  her  testimony,  she  said:  "  I 
knew  it  was  a  bad  place,  but  thought  I  could  pass  it;  had 
passed  it  before;  ....  I  put  on  old  shoes,  and  socks  over 
them;  I  put  them  on  that  night  to  go  through  this  place 
safely,  and  for  all  other  bad  places;  ....  I  knew  it  was  a 
bad  place,  but  thought  I  had  prepared  for  it;  knew  just  where 
it  was;  I  could  tell  it  as  well  after  night  as  in  daytime;  .... 
I  could  see  the  place  when  I  came  up;  knew  it  was  a  bad  and 
dangerous  place,  but  thought  I  could  get  through  safe;   I 
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stepped  carefully,  but  stumbled  and  fellj  ....  nothing  to 
prevent  me  from  walking  next  to  the  fence,  except  that  Mrs. 
O'Maris  was  walking  there;  don't  know  why  I  did  not  let  go 
her  arm  and  walk  there;  ....  had  passed  there  often  going 
to  and  from  church." 

Thus  it  appears  that  a  person  of  mature  years,  and  in  the 
possession  of  all  her  faculties,  deliberately  walked  into  a  place 
which,  upon  her  hypothesis  of  the  case,  was  one  of  known 
•danger,  and  which  she  could  have  avoided  by  simply  disen- 
gaging herself  from  and  following  in  the  footsteps  of  her  friend. 

The  statement  of  Lord  Ellenborough  in  Butterfield  v.  ForreS' 
ier,  11  East,  60,  that  "a  party  is  not  to  cast  himself  upon  an 
obstruction  which  has  been  made  by  the  fault  of  another,  and 
-avail  himself  of  it,  if  he  do  not  himself  use  common  and  ordi- 
nary caution  to  be  in  the  right,"  was  hardly  less  applicable  to 
the  case  in  which  it  was  made  than  to  the  one  under  consider- 
ation. "  Two  things  must  concur,"  said  that  learned  judge, 
"to  support  this  action, — an  obstruction  in  the  road  by  the 
fault  of  the  defendant,  and  no  want  of  ordinary  care  to  avoid 
it  on  the  part  of  the  plaintiff." 

This  rule,  stated  in  different  language,  has  been  consistently 
and  uniformly  declared  and  adhered  to  by  appellate  courts  in 
every  common-law  jurisdiction:  Beach  on  Contributory  Negli- 
gence, sees.  7,  77;  BruTcer  v.  Town  of  Covington^  69  Ind.  33; 
■35  Am.  Rep.  202;  President  etc.  v.  Dusouchett,  2  Ind.  586;  54 
Am.  Dec.  467;  Riest  v.  City  of  Goshen,  42  Ind.  339;  Joneshoro 
etc.  Turnpike  Co.  v.  Baldwin,  57  Id.  86. 

One  who  knows  of  a  dangerous  obstruction  in  a  street  or 
sidewalk,  and  yet  attempts  to  pass  it  when,  on  account  of 
darkness  or  other  hindering  causes,  he  cannot  see  so  as  to 
avoid  it,  takes  the  risk  upon  himself.  For  a  much  greater 
reason  does  he  take  the  risk  upon  himself,  if,  seeing  an  ob- 
struction, and  knowing  its  dangerous  character,  he  deliber- 
ately goes  into  or  upon  it,  when  he  was  under  no  compulsion 
to  go,  or  might  have  avoided  it  by  going  around:  Thompson  y. 
Cincinnati  etc.  R.  R.  Co.,  54  Ind.  197;  Louisville  etc.  R.  R.  Co. 
v.  Schmidt,  81  Id.  264;  King  v.  Thompson,  87  Pa.  St.  365;  30 
Am.  Rep.  364;  Toledo  etc.  R'y  Co.  v.  Brannagan,  75  Ind.  490; 
City  of  Ene  v.  Magill,  101  Pa.  St.  616;  47  Am.  Rep.  739;  Wil- 
son V.  City  of  Charlestown,  8  Allen,  137;  85  Am.  Dec.  693;  Dur- 
kin  V.  City  of  Troy,  61  Barb.  437;  City  of  Centralia  v.  Krouse, 
-64  111.  19. 

We  do  not  question  the  doctrine  of  the  cases  which  hold 
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that  because  one  has  knowledge  that  a  highway  or  sidewalk 
is  out  of  repair,  or  even  dangerous,  he  is  not  therefore  bound 
to  forego  travel  upon  such  highway  or  sidewalk:  City  of  Hunt- 
ington V.  Breen,  77  Ind.  29;  Wilson  v.  Trafalgar  etc.  G.  R.  Co., 
83  Id.  326;  Wilson  v.  Trafalgar  etc.  G.  R.  Co.,  93  Id.  287;  Nave 
V.  Flaclc,  90  Id.  205;  46  Am.  Rep.  205;  City  of  South  Bend  v. 
Hardy,  98  Ind.  677;  49  Am.  Rep.  792;  Town  of  Albion  v.  Het- 
rich,  90  Ind.  545;  46  Am.  Rep.  230;  Txirner  v.  Buchanan,  82 
Ind.  147;  42  Am.  Rep.  485. 

The  doctrine  to  be  extracted  from  these  cases  is,  that  al- 
though a  sidewalk  or  highway  may  be  in  an  apparently  de- 
fective or  dangerous  condition,  yet  a  person  with  knowledge 
of  the  defect  or  danger  is  not  on  that  account  obliged  to  aban- 
don travel  upon  the  highway,  if,  by  the  exercise  of  care  pro- 
portioned to  the  known  danger,  he  may  reasonably  expect  to 
shun  or  avoid  the  defect.  If  the  defect  be  one  which  does  not 
render  the  way  wholly  impassable,  and  which  can  only  result 
injuriously  to  the  traveler  if  not  shunned,  if  there  be  an  ap- 
parently safe  way  of  passage  without  going  into  the  obvious 
defect,  the  traveler  is  not  to  be  held  to  a  rigorous  account  if 
he  is  deceived  or  misled,  notwithstanding  his  effort  to  avoid 
the  danger. 

The  authorities,  however,  lend  no  countenance  to  the  notion 
that  a  person  having  knowledge  of  an  obvious  defect,  or  of  a 
place  in  a  highway  which  naturally  suggests  to  a  person  of 
common  understanding  that  it  is  dangerous,  may,  neverthe- 
less, voluntarily  cast  himself  into  or  upon  the  defect,  upon  the 
theory  that  he  is  not  obliged  to  forego  travel  upon  the  high- 
way. 

In  Horton  v.  Inhabitants  of  Ipswich,  12  Cush.  488,  the  court 
said :  "  The  real  point  is,  not  whether  the  plaintiff  was  charge- 
able with  any  negligence  in  making  his  way  over  the  road, 
after  he  had  entered  upon  it,  but  whether  he  knew,  or  had 
reason  to  believe,  that  the  road  was  dangerous  when  he  en- 
tered on  it,  or  before  he  reached  any  dangerous  place.  If  so, 
he  could  not,  in  the  exercise  of  ordinary  prudence,  proceed  and 
take  his  chance,  and  if  he  should  actually  sustain  damage^ 
look  to  the  town  for  indemnity":  Parkhill  v.  Town  of  Brighton, 
61  Iowa,  103. 

"  Where  there  is  danger,  and  the  peril  is  known,  whoever 
encounters  it  voluntarily  and  unnecessarily  cannot  be  regarded 
as  exercising  ordinary  prudence,  and  therefore  does  so  at  hi» 
his  own  risk":  Corlett  v.  City  of  Leavenworth,  27  Kan.  673;. 
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Schaefler  v.  City  of  Sandusky,  33  Ohio  St.  246;  31  Am.  Rep. 
533. 

If  the  defect  in  the  pavement,  which  the  plaintiff  voluntarily 
encountered,  presented  an  obstruction,  or  was  of  such  a  char- 
acter that  the  town  of  Gosport  was  bound  to  take  notice  of  it, 
so  that  it  was  guilty  of  negligence  in  not  repairing  it,  the  con- 
clusion follows  necessarily  that  the  plaintiff,  having  full  and 
equal  knowledge  of  its  character,  was  guilty  of  contributory 
negligence  in  venturing  upon  it,  no  matter  how  carefully  she 
may  have  prepared  for  the  encounter,  nor  with  how  much  care 
she  went  upon  it.  Her  duty  was  to  avoid  the  obstruction,  or 
venture  upon  it  at  her  own  risk:  DurJcin  v.  City  of  Troy,  supra. 

These  conclusions  lead  to  a  reversal  of  the  judgment. 

Judgment  reversed,  with  costs. 


Obuqation  of  Municipal  Corporations  to  Keep  Streets  and  High- 
WATS  in  Good  Repair  and  Safe  Condition:  See  HvicMmon  v.  T(ymn  of  Con- 
cord,  98  Am.  Dec.  584,  and  cases  collected  in  note  587;  Detroit  v.  Blakebi/, 
4  Am.  Rep.  450;  Manderachid  v.  Dubuque,  4  Id.  196;  O'Neill  v.  New  Orleans, 
31  Id.  221;  Noble  v.  City  of  Ridimmd,  31  Id.  726;  AlbriUin  v.  Mayor  etc.,  31 
Id.  46;  McCutcheon  v.  Homer,  38  Id.  212;  Yming  v.  Charleston,  47  Id.  827; 
City  o/Navasota  v.  Pearce,  26  Id.  279;  Campbell  v.  City  o/ Montgomery,  25  Id. 
656;  Monongahela  City  v.  Fischer,  56  Id.  241 ;  City  of  Chicago  v.  Kee/e,  55  Id. 
860;  Du  Boia  v.  City  of  Kingston,  55  Id.  804;  McArthur  v.  Saginaw,  55  Id.  687; 
Seifo-t  V.  Brooklyn,  54  Id.  664;  Gilluty  v.  City  of  Madison,  53  Id.  299;  Sher- 
wood V.  District  of  Columbia,  51  Id.  776;  liability  for  injuries  from  overhanging 
structures:  Grove  v.  Fwt  Wayne,  15  Id.  262,  and  note  269;  BoJven  v.  Waseca, 
60  Id.  564;  compare  Taylor  v.  Peckham,  5  Id.  578;  Hewison  v.  New  Haven, 
9  Id.  342;  Jones  v.  Boston,  6  Id.  194;  injuries  from  snow  and  ice:  Cook  v. 
Milwaukee,  1  Id.  183;  Street  v.  InJiabitants  etc.,  7  Id.  500;  Collins  v.  Council 
Bluffs,  7  Id.  200,  and  note  206;  McLaughlin  v.  City  of  Cori-y,  18  Id.  432; 
Seeley  v.  Town  of  Litchfield,  44  Id.  213;  Taylor  v.  City  of  Yonkers,  59  Id.  492; 
Cliasev.  City  of  Cleveland,  58  Id.  843;  McKellar  v.  Detroit,  58  Id.  357;  Oros- 
senhack  v.  Milwaukee,  56  Id.  614;  Broburg  v.  Des  Moines,  50  Id.  756;  Clough- 
essey  v.  City  of  Waterbury,  50  Id.  38;  coasting  in  streets:  Shultz  v.  Milwaukee, 
35  Id.  779;  Pierce  v.  Neio  Bedford,  37  Id.  387;  Faulkner  v.  Aurora,  44  Id.  1; 
Burford  v.  Grand  Rapids,  51  Id.  105;  Taylor  v.  Mayor  etc.,  54  Id.  759;  nui- 
sances and  obstructions,  generally:  Branalian  v.  Hotel  Company,  48  Id.  457; 
CusJung  v.  Boston,  35  Id.  383;  Little  v.  Madison,  24  Id.  435;  Town  of  Suffolk 
V.  Parker,  52  Id.  640;  Fort  North  v.  Crawford,  53  Id.  753;  Agnew  v.  City  of 
Corunna,  54  Id.  383;  Kiley  v.  City  of  Kansas,  56  Id,  443;  Town  of  RushvUU  v. 
Adams,  67  Id.  124;  duty  to  fence  dangerous  places:  Hey  v.  Philadelplda,  22 
Id.  733;  Puffer  v.  Inlwbitants  etc.,  23  Id.  368;  Bassett  v.  St.  Joseph,  14  Id.  446; 
Manderschid  v.  Dubuque,  4  Id.  196;  McOillv.  District  of  Columbia,  54  Id.  256; 
Hubbell  V.  City  of  Yonkers,  58  Id.  622. 

Pedestrian  in  City  is  not  Necessarily  Negligent  in  walking  on  side- 
walk which  he  knows  to  bo  unsafe,  in  a  dark  night,  as  the  nearest  way  to 
his  destination,  instead  of  taking  another  way  which  is  also  unsafe:  City  qf 
A  Itoona  v.  Lotz,  60  Am.  Rep.  346. 
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City  i3  not  Liable  for  Injury  to  Passer  in  Street  Caused  by  Neg- 
ligence OP  Contractor  in  Blasting:  Blumb  v.  City  of  Kansas,  54  Am. 
Rep.  87. 

The  principal  case  is  cited  to  the  point  that  where  the  free  use  of  a 
highway  haS  been  interfered  with  by  the  failure  of  a  railroad  company  to 
restore  i  t  to  its  former  state,  as  the  statute  required  it  to  do,  the  company  is 
liable  to  any  one  who,  in  the  exercise  of  ordinary  care,  sustains  injury  there- 
from, although  it  did  not  render  the  highway  positively  dangerous,  in  Ehana- 
mile  etc  R.  R.  Co.  v.  Carvener,  113  Ind.  53. 


Moore  v.  Moore. 

[112  Indiana,  149.J 

Where  Owner  op  Chattel,  although  Induced  thereto  by  Fraud, 
Invests  Another  with  Apparent  Legal  Title,  in  pursuance  of  a 
contract,  the  person  so  clothed  may  transfer  an  unimpeachable  title  to  a 
purchaser  in  good  faith,  and  there  is  no  distinction  to  be  made  in  tliis 
respect  between  chattels  and  such  instruments  as  may  be  assigned  by  in- 
dorsement, so  as  to  give  the  assignee  a  complete  legal  title. 

'Where  Owner  op  Things  in  Action,  although  not  Technically 
Negotiable,  has  Clothed  Another,  to  whom  they  are  delivered  in  the 
method  common  to  all  mercantile  communities,  with  the  usual  apparent 
indicia  of  title,  he  will  be  estopped  from  setting  up  against  a  second 
assignee,  to  whom  the  securities  have  been  transferred  for  value  and 
without  notice,  that  the  title  of  the  first  assignee  was  not  perfect  and 
absolute.  The  estoppel  thus  applied  between  assignors  and  assignees  in 
no  wise  affects  the  right  of  the  makers  of  such  paper  to  set  up  any  de- 
fenses which  the  statute  makes  available  to  them.  The  purchaser  of 
such  paper  cannot  affect  the  makers  by  an  estoppel  against  any  prior 
assignor  as  to  any  defenses  or  equities  between  the  original  parties. 

J.  B.  Brown,  for  the  appellant. 

W.  K.  Marshall,  for  the  appellees. 

By  Court,  Mitchell,  J.  This  was  a  suit  by  Robert  W. 
Moore  against  William  and  Kate  Lee  to  foreclose  a  moitgage 
executed  by  the  latter  as  a  security  for  the  payment  of  five 
promissory  notes,  payable  by  the  mortgagors  to  Louis  Schneck, 
guardian  of  Charles  H.  Moore,  a  person  of  unsound  mind. 

As  appears  from  the  complaint,  the  notes  were  indorsed  by 
Schneck  to  Mary  A.  Moore,  and  by  her  to  James  E.  Moore, 
and  by  the  latter  to  the  plaintiff,  Robert  W.  Moore. 

The  appellant,  Mary  A.  Moore,  upon  her  intervening  pe- 
tition, was  admitted  a  party  defendant.  She  thereupon  filed 
a  cross-complaint,  in  which  she  alleged  that  the  indorsement 
and  delivery  of  the  notes  by  her  had  been  procured  by  fraud 
and  false  representations,  and  by  the  inducement  and  persua- 
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sion  of  James  E.  Moore,  to  whom  she  indorsed  them  without 
any  consideration,  and  that  she  was,  therefore,  in  fact  the 
owner  of  the  notes  in  suit.  She  prayed  that  the  mortgage 
might  be  foreclosed,  and  that  the  court  give  its  decree  per- 
petually enjoining  the  plaintiff  from  claiming  any  interest  in 
the  notes  or  in  the  decree  of  foreclosure. 

Issue  was  taken  upon  the  cross-complaint,  the  makers  of  the 
notes  making  no  contest,  and  upon  due  request  the  court  made 
a  special  finding  of  the  facts. 

So  far  as  they  are  material  to  be  stated,  the  facts  found  are 
that  the  notes  and  mortgage  in  suit  had  been  assigned  and 
delivered  to  Mary  A.  Moore  by  the  guardian  of  her  deceased 
husband,  as  part  of  her  share  in  her  husband's  estate.  It 
was  also  found  that  the  appellant,  Mary  A.  Moore,  indorsed 
and  delivered  the  notes  and  mortgage  to  James  E.  Moore 
without  any  consideration  whatever,  and  that  the  indorsement 
and  delivery  had  been  obtained  by  the  false  and  fraudulent 
representations  of  James  E.  Moore  and  one  Amy  Jones.  On 
the  twenty-fourth  day  of  April,  1884,  long  after  the  notes  had 
matured,  they  were  indorsed  and  delivered,  with  the  mort- 
gage, by  James  E.  Moore  to  the  plaintiff,  Robert  W.  Moore, 
who  paid  their  full  face  value,  without  any  notice  that  they 
had  been  obtained  from  Mary  A.  Moore  by  fraud  and  false 
representations,  or  that  she  had  or  claimed  any  title  or  in- 
terest whatever  in  the  notes  and  mortgage. 

The  court  having  found  that  Robert  W.  Moore  was  a  pur- 
chaser for  full  value,  without  notice,  the  question  is,  whether 
his  title  to  the  notes  will  prevail  over  the  appellant's  equity, 
notwithstanding  the  indorsement  and  delivery  were  obtained 
by  the  appellee's  assignor  from  the  appellant  by  fraud,  and 
without  consideration. 

The  argument  for  a  reversal  rests  mainly  on  the  proposition 
that  the  assignee  of  a  non-negotiable  instrument  can  take  no 
greater  interest  or  better  title  to  the  instrument  assigned  than 
was  possessed  by  the  assignor  at  the  time  of  the  transfer; 
hence,  the  argument  proceeds,  the  notes  in  suit  having  been 
transferred  to  the  appellee  after  they  had  matured  and  were 
•dishonored,  the  latter  took  them  subject,  not  only  to  all  de- 
fenses and  equities  between  the  original  parties,  but  subject 
also  to  all  equities  in  favor  of  the  appellant,  a  prior  indorser. 
In  short,  the  appellee's  position  is,  that  "  a  purchaser  of  a 
chose  in  action  must  always  abide  by  the  case  of  the  person 
from  whom  he  buys  " 
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This  doctrine  ruled  the  case  of  Bush  v.  Lathrop,  22  N.  Y. 
535,  and  some  earlier  cases  in  the  state  of  New  York.  As 
applied  to  instruments  or  things  in  action,  the  legal  title  to 
which  is  transferable  by  assignment  in  writing,  the  doctrine  re- 
lied upon  has  been  distinctly  and  repeatedly  repudiated  by  the 
more  recent  decisions  in  New  York,  as  also  in  other  jurisdic- 
tions: McNeil  V.  Tenth  Nat.  Bank,  46  Id.  325;  7  Am.  Rep.  341; 
Moore  v.  Metropolitan  Nat.  Bank,  55  N.  Y.  41;  14  Am.  Rep. 
173;  Trustees  etc.  v.  Wheeler,  61  N.  Y.  88,  104;  Davis  v.  Bech- 
8tein,6d  Id. 440;  2  Daniel  on  Negotiable  Instruments, sec.  1708  g. 

Section  5501,  Revised  Statutes  of  1881,  provides  that  "all 
promissory  notes,  bills  of  exchange,  bonds,  or  other  instru- 
ments in  writing,  signed  by  any  person  who  promises  to  pay 
money,  ....  shall  be  negotiable,  by  indorsement  thereon, 
so  as  to  vest  the  property  thereof  in  each  indorsee  succes- 
eively." 

The  section  following  authorizes  the  assignee  of  any  such 
instrument  so  indorsed  to  recover  in  his  own  name  from  the 
person  who  made  the  same. 

The  eflfect  of  these  provisions  is  to  vest  in  the  indorsees  of 
the  instruments  named  therein,  whether  such  instruments  be 
technically  negotiable  by  the  law  merchant  or  not,  a  complete 
legal  title,  as  well  as  a  right  of  recovery  by  indorsees  in  their 
own  names,  respectively. 

Whatever  right  remains  in  the  assignor  of  an  instrument 
thus  assignable,  after  the  holder  has  transferred  it  by  an 
unrestricted  indorsement,  must  of  necessity  be  of  a  purely 
equitable  character.  It  is  not  perceived,  therefore,  why  an 
innocent  purchaser,  who  takes  such  an  instrument  by  indorse- 
ment for  value,  and  without  notice  of  the  latent  equities  of 
prior  indorsers,  may  not  stand  upon  the  rule  that  where  the 
equities  are  equal,  he  is  in  the  situation  of  advantage  who 
holds  the  legal  title.  If  one  of  two  equally  innocent  parties 
must  suffer,  that  one  who,  by  his  indorsement  of  the  instru- 
ment, has  conferred  upon  another  the  apparently  absolute 
ownership  of  the  paper  must  bear  the  loss.  This  doctrine 
ruled  the  case  of  Stoner  v.  Brown,  18  Ind.  464,  which  is  not 
distinguishable  in  principle  from  the  case  before  us.  It  is 
familiar  law  that  if  the  owner,  although  induced  thereto  by 
fraud,  invests  another  with  the  apparent  legal  title  to  chattels, 
in  pursuance  of  a  contract,  the  person  so  clothed  may  transfer 
an  unimpeachable  title  to  a  good-faith  purchaser:  Parrish  v. 
Thurston,  87  Id.  437;    Curme  v.  Rauh,  100  Id.  247;   Alexander 
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V.  Swackhamer,  105  Id.  81:  55  Am.  Rep.  180;  Weaver  v.  Bar- 
den,  49  N.  Y.  286;  1  Benjamin  on  Sales,  sec.  450. 

We  are  unable  to  discover  any  good  reason  for  a  distinction 
in  that  regard  between  chattels  and  such  instruments  as  may 
be  assigned  by  indorsement,  so  as  to  give  the  assignee  a  com- 
plete legal  title. 

The  more  modern  rule  upon  the  subject  under  consideration 
seems  to  be,  that  where  the  owner  of  things  in  action,  although 
not  technically  negotiable,  has  clothed  another,  to  whom  they 
are  delivered  in  the  method  common  to  all  mercantile  com- 
munities, with  the  usual  apparent  indicia  of  title,  he  will  be 
estopped  from  setting  up  against  a  second  assignee,  to  whom 
the  securities  have  been  transferred  for  value  and  without 
notice,  that  the  title  of  the  first  assignee  was  not  perfect  and 
absolute:  2  Pomeroy's  Eq.  Jur.,  sec.  710;  Pomeroy  on  Reme- 
dies, sec.  161;  Combes  v.  Chandler,  33  Ohio  St.  178;  McNeil  v. 
Tenth  Nat.  Bank,  supra,  and  cases  cited;  Burton^s  Appeal,  93 
Pa.  St.  214;   Wood's  Appeal,  92  Id.  379;  37  Am.  Rep.  694. 

The  estoppel  thus  applied  between  assignors  and  assignees 
in  no  wise  affects  the  right  of  the  makers  of  such  paper  to  set 
up  any  defenses  which  the  statute  makes  available  to  them. 
The  purchaser  of  such  paper  cannot  affect  the  makers  by  an 
estoppel  against  any  prior  assignor  as  to  any  defenses  or  equi- 
ties between  the  original  parties:  Davis  v.  Bechstein,  supra. 

The  authorities  already  cited  cover  every  feature  of  the  ques- 
tions under  consideration  so  fully  that  further  discussion  of 
the  subject  could  add  nothing  to  what  has  been  there  said. 

The  case  of  Carithers  v.  Stuart,  87  Ind.  424,  although  clearly 
distinguishable  in  its  facts,  recognizes  the  doctrine  and  author- 
ities which  control  our  judgment  in  this  case;  nor  is  our  con- 
clusion here  in  any  manner  opposed  by  the  case  of  Kastner  v. 
Pibilinski,  96  Id.  229,  and  the  authorities  upon  which  that 
judgment  rests. 

There  was  no  error.    The  judgment  is  aflQrmed,  with  costs. 


General  Rule  that  Derivative  Title  cannot  bx  Bettek  than  That 
FROM  Which  It  13  Derived  is  subject  to  many  necessary  exceptions:  Mc- 
Amland  v.  Fundi,  93  Am.  Dec.  358. 

Validity  op  Title  Acquired  by  Bona  Fide  Purchaser  frou  Fraudu- 
lent Purchaser;  Sargent  v.  Sturm,  83  Am.  Dec.  118,  and  cases  collected  in 
note  122;  Barnard  v.  Campbell,  17  Am.  Rep.  208;  Le  Grand  v.  Eufaula  Nat. 
Bank,  60  Id.  140;  when  honajide  purchaser  is  not  protected:  Barker  v.  Dims- 
more,  13  Id.  697;  Moody  v.  Blake,  19  Id.  694;  Farley  v.  Lincoln,  12  Id.  182; 
Hodlify.  Dallinger,  55  Id.  439. 
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Johnson  v.  Murray. 

ril2  Indiana,  154.] 

Salk  of  Lakd  under  Alias  Writ  of  Execution  will  not  be  set  aside  as 
void  because  the  -writ  was  improvidently  issued  by  the  clerk  without 
the  order  of  the  judgment  plaintiff. 

Person  Claiming  in  Character  of  Judgment  Creditor  cannot  avail 
himself  of  a  mere  irregularity  to  defeat  a  consummated  sale.  As  a  gen- 
eral rule,  it  is  only  the  execution  defendant  who  can  avail  himself  of  an 
irregularity,  even  by  a  proceeding  instituted  before  the  sale  is  made. 

Plaintiff  Seeking  to  Quiet  Title  to  Land,  upon  specific  claim  that  ho 
is  absolute  owner  of  it,  cannot  succeed  by  showing  that  be  ia  entitled  to 
partition,  or  to  some  relief  of  an  entirely  different  character. 

Party  Suing  to  Quiet  Title  to  Land  must  show  title  in  himself,  and 
that  the  defendant  has  none,  or  at  least  not  such  as  he  asserts. 

G.  W.  Harvey  and  C.  E.  Shipley,  for  the  appellant. 

/.  Van  Devanter  and  R.  T.  St.  John,  for  the  appellees. 

By  Court,  Elliott,  J.  The  facts  stated  as  the  cause  of 
action  in  the  appellant's  complaint  are  substantially  these: 
The  appellant  and  each  of  the  appellees  recovered  judgments 
against  John  C.  Harris  and  Noah  Harris,  on  the  sixth  day  of 
February,  1878.  Executions  were  issued  on  these  several 
judgments  at  the  same  time,  were  received  by  the  sheriff  at 
the  same  time,  and  were  levied  on  the  same  land  at  the  same 
time.  There  was  no  sale  of  the  land  levied  on;  the  execu- 
tions were  returned  by  the  sheriflf,  and  immediately  upon  their 
return,  alias  writs  were  issued  by  the  clerk  upon  returns  made 
by  the  sheriff,  until  the  number  of  writs  reached  five;  on  the 
fifth  and  last  issue  of  the  alias  writs,  the  land  was  sold.  Each 
of  the  appellees,  as  judgment  creditors,  became  purchasers, 
but  paid  no  money  on  their  respective  bids,  except  the  amount 
of  the  costs,  the  remainder  being  paid  by  crediting  it  upon  the 
writs.  The  alias  writs  were  issued  without  any  order  from 
the  appellees.  The  appellant  claims  title,  and  asks  to  have  it 
quieted  in  him. 

In  the  brief  of  appellant's  counsel  they  say:  "At  least  two 
questions  are  presented'';  and,  as  we  understand  them,  the 
first  question  is.  Were  the  sales  void  because  the  writs  issued 
subsequent  to  the  original  executions  were  not  ordered  by  the 
several  judgment  plaintiffs? 

Wo  shall,  in  accordance  with  the  settled  rule,  confine  our 
discussion  to  the  questions  stated  by  counsel,  and  shall  con- 
sider those  questions  in  the  order  adopted  by  them. 
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It  is  conceded  by  counsel  that,  prior  to  the  enactment  of 
the  fee  and  salary  bill  of  1879,  the  issuing  of  a  writ  by  the 
clerk  without  the  order  of  the  judgment  plaintiff  was  an  irreg- 
ularity which  would  not  invalidate  the  sale,  and  which  might 
be  waived.  Undoubtedly  this  was  the  law:  Jones  v.  Carna- 
han,  63  Ind.  229;  Richey  v.  Merritt,  108  Id.  347.  But  counsel 
assert:  "All  this  has  been  changed  b}'  the  enactment  of  the 
statute."  The  provision  upon  which  they  rely  was  originally 
found  in  the  fee  and  salary  bill,  but  is  also  now  incorporated 
in  the  code:  Acts  of  1879,  p.  137;  R.  S.  1881,  sec.  678.  The 
provision  to  which  they  refer  reads  thus:  "  No  execution  shall 
in  any  case  be  issued  in  any  cause,  except  on  the  written 
prsecipe  of  a  party  to  such  suit,  his  representatives  or  assigns, 
or  of  his  attorney  of  record."  This  provision  is  little  more 
than  a  declaration  of  the  common-law  rule,  and  under  that 
rule  it  was  uniformly  held,  as  counsel  admit,  that  the  issue  of 
an  execution  without  the  authority  of  the  plaintiff  did  not 
render  the  sale  void.  There  is  no  reason  why  it  should  do  so 
under  the  statute.  Neither  by  expression  nor  by  implication 
does  the  legislature  declare  that  the  breach  of  duty  on  the 
part  of  the  oflScer  shall  vitiate  the  sale.  There  is  nothing  that 
indicates  an  intention  to  break  away  from  the  long-settled 
rule  that  such  an  irregularity  will  not  make  the  sale  void.  It 
would  be  putting  much  into  the  statute  that  is  not  there,  to 
hold  that  it  was  meant  to  change  the  rule  that  had  so  long 
existed.  The  statute  does  no  more  than  prescribe  the  duties 
of  the  officer;  it  does  not  enact  that  a  failure  to  perform  it 
shall  avoid  the  sale.  It  was  the  officer's  duty  under  the  com- 
mon law,  as  much  as  it  is  under  the  statute,  not  to  issue  an 
execution  without  the  authority  of  the  plaintiff,  and  there 
would  be  just  as  much  reason  for  holding  under  that  rule  as 
under  the  statute  that  a  failure  of  the  officer  to  perform  his 
duty  made  the  writ  void;  and  yet,  without  hesitation,  i^  was 
always  held  that  the  writ  was  not  void  as  against  the  execu- 
tion plaintiff,  or  an  innocent  purchaser  who  bought  at  the  sale 
made  on  such  a  writ. 

The  improvident  issue  of  a  writ  does  not  render  it  void: 
Richey  v.  Merritt,  supra.  Freeman  says:  "A  void  writ  is  one 
which  can  have  no  force  whatever,  unless,  perhaps,  as  a  justi- 
fication to  an  officer  having  no  notice  of  its  invalidity":  Free- 
man on  Executions,  sec.  73. 

If  the  writ  is  not  void  it  must  be  attacked  directly,  and  not 
collaterally;  at  all  events,  it  must  be  attacked  prior  to  the 
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acquisition  of  title  by  a  sale  made  under  it:  Rickey  v.  Merrittj 
supra.  We  think  the  irregularity  in  this  instance  is  one 
falling  within  the  general  principle  stated  by  Mr.  Freeman 
in  sections  339  and  340  of  his  work,  and  that  it  is  not  of  such 
a  character  as  to  avoid  the  sale.  It  would,  indeed,  be  an  evil 
rule  that  would  permit  sales  to  be  set  aside  after  a  long  lapse 
of  years  because  the  clerk  had  issued  alias  writs  without  the 
direct  authority  of  the  judgment  plaintiflF;  for  such  a  rule 
would  make  titles  insecure,  destroy  confidence  in  sheriff's 
sales,  and  injure  the  debtor,  because  it  would  make  men  un- 
willing to  pay  fair  prices  for  property  sold  upon  execution. 
The  true  and  just  rule  is  that  recognized  by  the  text-writers 
and  by  our  decisions,  and  that  is,  where  there  is  a  mere  im- 
provident issue  of  the  writ  there  must  be  a  motion  to  quash  it, 
or  some  such  direct  attack,  and  that  a  suit  to  quiet  title  after 
the  sale  has  been  perfected  will  be  unavailing. 

Another  rule  is  decisively  against  the  appellant,  and  that 
is  this:  One  who  claims  in  the  character  of  a  judgment  credi- 
tor cannot  avail  himself  of  a  mere  irregularity  to  defeat  a 
consummated  sale.  It  is,  as  a  general  rule,  only  the  execu- 
tion defendant  who  can  avail  himself  of  an  irregularity,  even 
by  a  proceeding  instituted  before  the  sale  is  made.  This  is 
80  decided  in  Jones  v.  Carnahan,  swpra^  and  the  decision  is 
well  supported. 

The  second  question  which  counsel  say  the  record  presents 
is.  Does  the  complaint  entitle  the  appellant  to  any  relief?  But 
this  is  a  mistaken  view,  for  the  question  is,  Does  the  complaint 
entitle  the  appellant  to  have  his  title  quieted? 

Where  a  plaintiff  seeks  to  quiet  title  to  all  the  land  in  con- 
troversy upon  a  specific  claim  that  he  is  the  absolute  owner 
of  it,  he  cannot  succeed  by  showing  that  he  is  entitled  to  par- 
tition, or  to  some  relief  of  an  entirely  different  character.  A 
complaint  to  quiet  title,  where  the  claim  is  to  the  whole  in- 
terest in  the  land  as  absolute  owner,  cannot  be  good  as  a  com- 
plaint for  partition.  Where  a  party  sues  to  quiet  title,  he  must 
show  title  in  himself  to  the  land  he  claims,  and  that  the  de- 
fendants have  none,  or  at  least  not  such  as  they  assert:  Rags- 
dale  V.  Mitchell^  97  Ind.  458,  If  the  appellees  have  any 
interest  in  the  land,  it  cannot  be  cut  off  by  an  action  to  quiet 
title,  and  therefore  the  appellant  cannot  maintain  the  action, 
even  though  he  may  have  some  interest  with  the  appellees  in 
the  land. 

Judgment  affirmed. 
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Judgment  Creditor  PtJRCHASiNO  at  Sheritp's  Sale  is  Chargeable 
WITH  Notice  of  All  Irregularities  in  Sale;  Piel  v.  Brayer,  95  Am. 
Dec.  699,  and  note  703. 

Execution  Sale  is  Irbeqvlar,  but  not  Void,  where  an  execntion  was 
levied  upon  property  and  the  sale  made  under  an  alku  instead  of  a  venditioni 
exponas:  Stein  v.  Chambless,  87  Am.  Dec.  411. 

Regularity  of  Process  cannot  be  Questioned  Collaterally  by 
Stranger  to  Sale  under  Execution:  Durliam  v.  Ueaton,  81  Am.  Dec. 
275. 

Irregularity  in  Sale  of  Lands  under  Execution  can  be  Taken 
Advantage  of  by  Judgment  Debtor  only,  in  a  direct  proceeding:  Law' 
4on  V.  Jordan,  70  Am.  Dec.  596. 

In  Suit  to  Qihet  Title,  Complainant  is  not  Bound  to  Show  Perfect 
Title  against  all  the  world,  as  in  a  possessory  action:  Sueher  v.  Dooley,  95 
Am.  Dec.  614. 


Brooke  v.  Logan. 

[112  Indiana.  183.1 

Parent  is  not  Estopped  from  Reclaiming  Custody  of  Child,  where  he 
places  it  in  the  care  and  keeping  of  another,  verbally  agreeing  that  the 
latter  might  have  its  care  and  custody  during  minority. 

When  Father  is  Suitable  Person,  He  is  Entitled  to  Custody  of  his  In 
FANT  Child,  as  against  its  statutory  guardian;  but  if  a  sufiScient  reason 
exists  why  he  should  not  have  its  custody,  it  will  be  given  to  others 
better  fitted. 

In  Order  that  Appointment  of  Statutory  Guardian  may  bk  Conclusive 
as  against  father's  right  to  custody  of  his  child,  it  must  in  some  way 
appear  that  he  was  in  court  in  such  manner  that  the  court,  in  appointing 
the  guardian,  must  have  passed  upon  the  question  of  his  fitness  to  have 
such  custody. 

Question  of  Custody  of  Minor  Child  once  properly  and  finally  adjudi- 
cated, whether  in  the  habeas  corpus  proceeding  or  otherwise,  is  settled 
for  all  time,  unless  there  be  an  appeal,  and  the  judgment  rendered  can- 
not be  collaterally  attacked. 

PAT^g-Aa  Corpus  Proceeding  by  Father  to  Obtain  Custody  of  Person  of 
his  Child  is  not  necessarily  barred  by  an  adjudication  refusing  the 
relief  sought  on  a  proceeding  by  him  to  have  the  statutory  guardian  of 
his  child  removed  and  himself  appointed. 

Return  to  Writ  of  Habeas  Corpus  is  Sufficient,  which  states  in  general 
terms  the  unfitness  of  the  relator  to  have  the  custody,  care,  training, 
and  education  of  his  child,  and  it  will  stand  as  against  a  general  excep- 
tion to  it. 

C.  KeUison,  for  the  appellant. 

A.  C.  Caprorij  for  the  appellee. 

By  Court,  Zollars,  C.  J.  Appellant  instituted  this  pro- 
ceeding of  habeas  corpus  against  appellee  to  recover  from  him 
the  custody  of  his,  appellant's,  daughter,  near  five  years  of  age. 
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He  seeks  her  custody  upon  the  ground  that  he  is  her  father^ 
and  has  a  good  home  for  her,  and  that  he  and  his  wife,  who  i» 
a  second  wife  without  children,  are  suitable  persons  to  be  in- 
trusted with  her  custody,  care,  and  education.  He  alleges  in 
his  petition,  amongst  other  things,  that,  notwithstanding  hi» 
demand  upon  appellee,  he  has  refused  to  surrender  the  cus- 
tody of  the  child. 

In  his  return  to  the  writ,  appellee  states  the  several  grounds 
upon  which  he  claims  the  custody  of  the  child  as  against  ap- 
pellant, which  may  be  summarized  as  follows:  — 

1.  When  the  child  was  a  mere  babe,  appellant  placed  her  in 
the  care  and  custody  of  appellee  and  his  wife,  who  is  a  relative 
of  the  child.  After  she  had  been  with  them  for  about  a  year» 
appellant  gave  up  and  surrendered  to  them  her  care  and  cus- 
tody so  long  as  she  should  remain  a  minor. 

2.  At  appellant's  request,  and  to  carry  out  the  agreement 
as  to  the  custody  of  the  child,  appellee  made  the  proper  appli- 
cation, and  was  duly  appointed  the  guardian  of  her  person  and 
estate. 

3.  Prior  to  the  commencement  of  this  proceeding,  appellant 
made  application  to  the  court  for  the  removal  of  appellee, 
and  for  the  appointment  of  himself  in  his  stead,  as  such  guar- 
dian of  the  person  and  estate  of  the  child,  stating  in  his  appli- 
cation the  same  facts  as  the  basis  of  his  right  to  the  custody 
of  the  child  as  are  stated  in  his  petition  in  this  case.  Ap- 
pellee appeared  to  the  application,  and  the  court,  after  hearing 
evidence,  found  against  appellant,  and  refused  to  remove  ap- 
pellee, or  to  appoint  appellant  as  such  guardian  of  the  person 
and  estate  of  the  child.  The  judgment  of  the  court  in  that 
case  is  yet  in  full  force. 

4.  "  The  petitioner  is  not  a  fit  and  suitable  person  to  have 
the  care  and  custody  of  the  child." 

We  examine  the  grounds  upon  which  appellee  claims  the 
custody  of  the  child  in  the  order  above  stated: —  "*< 

1.  The  placing  of  the  child  in  the  care  and  keeping  of  ap- 
pellee, and  the  verbal  agreement  by  appellant  that  he  might 
have  her  care  and  custody  during  her  minority,  did  not,  of 
themselves,  estop  appellant  from  thereafter  reclaiming  that 
custody.  The  rulings  of  this  court  have  been  uniform  upon 
that  question,  and  in  accord  with  authority  in  England  and 
most  of  the  American  states.  It  will  be  sufficient  here  to  cite 
some  of  the  authorities,  without  extending  this  opinion  to  state 
the  reasons  upon  which  they  rest:  Dalton  v.  State^  6  BlackH 
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357;  State  v.  Banks,  25  Ind.  495;  Wishard  v.  Medaris,  34  Id. 
168;  Child  v.  Dodd,  51  Id.  484;  Copeland  v.  State,  60  Id.  394; 
Johns  V.  Emmert,  62  Id.  533;  McGlennan  v.  Margowski,  90  Id. 
150;  McKenzie  v.  -Sfafe,  80  Id.  547;  Zee  v.  Back,  30  Id.  148; 
Schouler  on  Domestic  Relations,  sec.  251,  and  cases  thero 
cited;  Church  on  Habeas  Corpus,  sec.  428. 

2.  The  appointment  of  appellee  as  guardian  of  the  person 
and  estate  of  the  child  did  not,  of  itself,  deprive  appellant,  as 
the  father,  of  her  custody.  Section  2518,  Revised  Statutes 
1881,  is  as  follows:  "  Every  guardian  so  appointed  shall  have 
the  custody  and  tuition  of  such  minor,  and  the  management 
of  such  minor's  estate  during  minority,  unless  sooner  removed 
or  discharged  from  such  trust;  provided  that  the  father  of 
such  minor  (or  if  there  be  no  father,  the  mother,  if  suitable 
persons  respectively)  shall  have  the  custody  of  the  person 
and  the  control  of  the  education  of  such  minor."  If  the  father 
is  a  suitable  person,  he  has  a  right  to  the  custody  of  his  infant 
child  as  against  the  statutory  guardian.  So  the  statute  de- 
clares, and  so  it  has  been  held:  Garner  v.  Gordon,  41  Ind.  92, 
104;  Johns  v.  Emmert,  supra;  Bryan  v.  Lyon,  104  Id.  227;  54 
Am.  Rep.  309;  State  v.  Baldwin,  5  N.  J.  Eq.  454;  45  Am.  Dec. 
397;  State  v.  Clover,  16  N.  J.  419;  State  v.  Nachtwey,  43  Iowa, 
653;  People  v.  Mercein,  3  Hill,  399;  38  Am.  Dec.  644;  Regina 
v.  Smith,  16  Eng.  L.  &  Eq.  221;  State  v.  Smith,  6  Me.  462;  20 
Am.  Dec.  324;  Pool  v.  Gott,  14  L.  R.  269. 

In  order  that  the  appointment  of  a  statutory  guardian  may 
be  conclusive  as  against  the  father's  right  to  the  custody  of 
his  child,  it  must  in  some  way  appear  that  he  was  in  court  in 
such  manner  that  the  court,  in  appointing  the  guardian,  must 
have  passed  upon  the  question  of  his  fitness  to  have  such  cus- 
tody.    Such  is  not  the  case  here. 

3.  Appellant's  counsel  passes  the  third  ground  upon  which 
appellee  claims  the  custody  of  the  child,  with  the  remark  that 
the  doctrine  of  res  adjudicata  does  not  apply  to  habeas  corpus 
proceedings. 

In  that,  counsel  is  very  clearly  mistaken.  The  question  of 
the  custody  of  a  minor  child,  once  properly  and  finally  adjudi- 
cated, whether  in  a  habeas  corpus  proceeding  or  otherwise,  is 
settled  for  all  time,  unless  there  be  an  appeal,  and  the  judg- 
ment rendered  is  impregnable  as  against  a  collateral  assault. 

A  subsequent  writ  may  be  awarded;  but  upon  the  subse- 
quent hearing,  evidence  will  not  be  heard  which  goes  back  of 
the  previous  adjudication:  Mercein  v.  People,  25  Wend.  64; 
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Freeman  on  Judgments,  sec.  324;  Churcli  on  Habeas  Corpus, 
sec.  387,  and  cases  there  cited;  Dubois  v.  Johnson,  96  Ind.  G, 
14;  Tyler  on  Infancy  and  Coverture,  p.  291;  People  v.  Mercein, 
supra. 

We  think,  however,  that  the  adjudication  upon  appellant's 
application  to  have  appellee  removed,  and  himself  appointed 
guardian  of  the  child,  is  not  conclusive  as  against  this  pro- 
ceeding. 

These  tests  have  been  applied  in  determining  whether  or 
not  the  cause  of  action  in  two  cases  is  the  same,  and  whether, 
therefore,  an  adjudication  in  one  is  a  bar  to  the  other. 

In  the  case  of  Taylor  v.  Castle,  42  Cal.  367,  372,  it  was 
said:  "  The  cause  of  action  is  said  to  be  the  same  where  the 
same  evidence  will  support  both  actions;  or  rather  the  judg- 
ment in  the  former  action  will  be  a  bar,  provided  the  evidence 
necessary  to  sustain  a  judgment  for  the  plaintiff  in  the  present 
action  would  have  authorized  a  judgment  for  the  plaintiflf  in 
the  former." 

That  the  cause  of  action  in  two  cases  is  the  same  is  a  test  by 
which  it  is  determined  that  an  adjudication  in  one  is  a  bar  to 
the  other:  Herman  on  Estoppel  and  Res  Judicata,  sees.  106, 
107,  111;  Kalisch  v.  Kalisch,  9  Wis.  529;  Stowell  v.  Chamber' 
lain,  60  N.  Y.  272. 

In  the  case  of  Veeder  v.  Baker,  83  N.  Y.  156  (160),  it  was 
said  that  a  cause  of  action  may  be  said  to  be  composed  of  the 
right  of  the  plaintiff  and  the  obligation,  duty,  or  wrong  of  the 
defendant,  and  that  it  is  sufficiently  accurate  to  say  that  these 
combined  constitute  the  cause  of  action. 

Applying  those  tests,  it  cannot  be  said  that  the  judgment  of 
the  court  in  refusing  to  remove  appellee  and  appoint  appellant 
as  guardian  is  a  bar  to  this  proceeding. 

In  that  proceeding  what  may  be  called  the  right  of  the 
plaintiff  was  the  right  to  have  appellee  removed  and  himself 
appointed  guardian  of  the  person  and  estate  of  the  child  in 
his  stead.  In  this  proceeding  the  right  asserted  on  the  part 
of  the  plaintiff  is  simply  the  right  to  have  the  custody  of  the 
child,  as  that  right  is  given  him  by  the  statute  under  which 
appellee  was  appointed.  Nor  would  the  evidence  necessary  to 
sustain  this  proceeding  or  action,  without  more,  have  sustained 
the  former  proceeding  or  action.  This  proceeding  may  be  sus- 
tained by  evidence  which  in  no  way  affects  appellee's  rights, 
powers,  and  duties  as  guardian  under  the  statute.  In  that 
proceeding  it  was  necessary  to  go  further,  and  show  some  cause 
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why  he  should  be  removed  as  such  guardian  both  of  the  per- 
Bon  and  estate  of  the  ward. 

4.  It  is  stated  in  general  terms,  as  we  have  seen,  that  appel- 
lant is  not  a  fit  and  suitable  person  to  have  the  custody  and 
education  of  his  daughter. 

It  is  contended  that  that  statement  is  too  general.  On  the 
other  hand,  it  is  contended  that  the  exception  to  the  return  is 
too  general.  There  is  ground  for  both  contentions,  under  the 
rules  of  correct  pleading,  but  we  think  that  the  return  should 
not  be  overthrown  upon  the  ground  stated.  Doubtless  the 
court,  upon  a  proper  motion  by  appellant,  might  have  required 
the  return  to  be  made  more  certain. 

"We  hold  the  return  good,  therefore,  upon  the  one  ground 
that  it  asserts  the  unfitness  of  appellant  to  have  the  custody, 
care,  training,  and  education  of  the  child.  Being  suflScient 
upon  that  ground,  it  will  stand  as  against  the  general  excep- 
tion made  to  it. 

This  brings  us  to  the  evidence.  We  do  not  think  it  neces- 
sary to  set  out  the  evidence  in  detail,  nor  to  give  an  extended 
summary  of  it.  It  is  enough  to  say  that  appellant  is  the 
father  of  the  child,  and  that  he  and  his  wife,  who  is  a  second 
wife  without  children,  are  shown,  without  conflict  in  the  evi- 
dence, to  be  persons  in  every  way  fit  and  suitable  to  be  in- 
trusted with  the  custody,  care,  training,  and  education  of  the 
child;  that  he  denies  that  he  made  any  permanent  surrender 
of  the  custody  of  the  child  to  appellee;  and  that,  since  it  has 
been  in  his  custody,  he,  appellant,  has  contributed  somewhat 
towards  its  support. 

On  the  other  hand,  while  it  is  shown  that  appellee's  wife  has, 
in  the  main,  done  a  mother's  part  by  the  child,  and  at  a  time 
when  it  most  needed  a  mother's  care,  there  is  evidence  tending 
to  show  that  she  has  discriminated,  in  some  measure,  in  favor 
of  her  own  children;  and  it  is  shown  that  things  have  occurred 
in  the  family  that  ought  not  to  occur  in  the  presence  and  hear- 
ing of  children. 

It  is  said  by  counsel  for  appellee  that  it  could  have  been 
shown  that  appellant  is  not  in  all  respects  a  fit  and  suitable 
person  to  have  the  custody  and  training  of  his  child,  but  that 
the  court  below  regarded  it  as  unnecessary. 

If  there  is  anything  showing,  or  tending  to  show,  that  ap- 
pellant is  not  a  proper  person  to  have  the  custody,  training, 
and  education  of  the  child,  it  should  have  been  brought  for- 
ward and  shown.    While  the  law  awards  the  custody  of  minor 
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children  to  the  father  as  against  the  statutory  guardian,  it  ia 
only  when  he  is  a  fit  and  suitable  person  to  have  such  custody. 

In  each  case  due  regard  will  be  given  to  the  feelings  and 
wishes  of  the  father;  yet  the  controlling  consideration  is  tho 
welfare  of  the  child,  and  if  a  sufTicient  reason  exists  why  the 
father  should  not  have  the  custody  of  the  child,  it  will  be 
given  to  others  better  fitted  to  have  such  custody,  and  for  the 
training  and  education  of  the  child.  When  the  father  is  a  fit 
and  suitable  person  to  have  the  custody  and  care  of  the  child, 
he  is  entitled  to  it,  by  force  of  the  statute,  as  against  the  statu- 
tory guardian:  See  Jones  v.  Darnall,  103  Ind.  569;  53  Am.  Rep. 
545,  and  cases  there  cited;  Bryany.  Lyon,  104  Ind.  227;  54  Am. 
Rep.  304,  and  cases  there  cited. 

Upon  the  whole  case,  as  presented  by  the  evidence,  we  feel 
constrained  to  hold  that  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs,  and  cause  remanded,  with 
instructions  to  the  court  below  to  sustain  appellant's  motion 
for  a  new  trial. 

NiBLACK,  J.,  dissenting.  I  agree  generally  to  the  conclusion 
reached  in  this  case,  but  cannot  concur  in  the  intimation  given 
that  the  question  of  the  custody  of  a  minor  child  may  be  set- 
tled in  an  incidental  way  at  the  time,  and  as  a  part  of  the 
proceedings,  when  letters  of  guardianship  over  its  person  and 
estate  are  applied  for  and  issued. 

An  application  for  letters  of  guardianship  is,  in  its  nature, 
ex  parte.  If  the  question  of  the  custody  of  a  child  may  then 
be  so  settled,  I  cannot  see  upon  what  principle  such  custody 
may  not  be  determined  upon  an  application  for  the  removal 
of  a  guardian.  Such  an  application  is  an  adversary  proceed- 
ing, requiring  notice  to  the  guardian,  and  involving  a  judicial 
inquiry:  Dibble  v.  Dibble,  8  Ind.  307.  Such  an  inquiry  may, 
therefore,  be  made  to  take  a  wider  range,  and  to  be,  hence, 
much  more  comprehensive  than  proceedings  upon  an  applica- 
tion for  letters  of  guardianship. 


Custody  of  Infant. — Jarisdiction  of  in  equity:  Faulkner  v.  Davis,  98 
Am.  Dec.  734,  note. 

Fathkr  is  Ordinasilt  Entitled  to  Custody  of  his  Minor  Chil- 
DRBN;  and  npon  habeas  corpus,  the  conrts  have  power  to  award  it  to  him: 
State  V.  Libbey,  82  Am.  Dec.  223,  and  note  228;  Matter  qf  ScarriU,  43  Am. 
Rep.  768,  and  note  779. 

Whbn  Fathxb  will  bb  Dbfrived  of  Custody  of  Child:  Jones  v.  /Jar- 
naO,  63  Am.  Rep.  545;  McKim  v.  McKim,  34  Id.  694,  and  note  698;  HdM- 
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mann'a  Appeal,  42  Id.  532;  MaUer  o/Bort,  37  Id.  255;  Sturtevani  v.  State,  48 
Id.  349;  Chapaky  v.  Wood,  40  Id.  321,  and  extended  note  327. 

Release  of  Paternal  Right  to  Custody  of  Child:  Bently  v.  Terry,  27 
Am.  Rep.  399;  Clark  v.  Bayer,  30  Id.  693;  BonneU  v.  BonneU,  47  Id.  810. 

AwABD  of  Custody  of  Child  to  Mother  on  Habeas  Corpus:  Moore  v. 
i^hrisiian,  31  Am.  Rep.  375. 

CONSTIT  UTIONAUTY  OF  STATUTE  AWARDING  CUSTODY  OF  ChILD  TO  OVER- 
SEERS OF  Poor:  Famham  v.  Pierce,  55  Am.  Rep.  452,  emd  extended  not© 
456. 

Legal  Marriage  of  Female  Infant  Terminates  Father's  Right  to 
her  Custody:  Aldrich  v.  Bennett,  66  Am.  Rep.  629. 

Father  is  Entitled  to  Services  and  Earnings  and  liable  for  support 
of  hia  minor  child,  notwithstanding  hia  divorce  from  its  mother:  Gilley  v. 
OiOey,  1  Am.  St.  Rep.  307. 

Right  of  Parent  to  Custody  of  Child,  and  Proceedings  to  Vindi- 
cate It.  —  Nature  of  Father^ a  Right  to  Custody  of  Child.  —  The  ancient  Roman 
law  held  children  to  be  the  property  of  the  father,  and  placed  them,  ia  rela- 
tion to  him,  in  the  category  of  things,  instead  of  that  of  persons;  and  h© 
had  over  them  the  power  of  life  and  death:  See  1  Bla.  Com.  452;  Tlie  Elna, 
1  Ware,  462,  465.  By  the  common  law,  the  father  has  a  paramount  right  to 
the  custody  and  control  of  his  infant  children,  upon  the  principle  that  he  is  ia 
duty  bound,  by  the  law  of  nature  as  well  as  of  society,  to  maintain,  protect, 
and  educate  them:  People  v.  Olmstead,  27  Barb.  9;  Henson  v.  Walts,  40  lad. 
170;  Cole  V.  Cole,  23  Iowa,  433;  Johnson  v.  Terry,  34  Conn.  259;  McBride  v. 
McBride,  1  Bush,  15;  StaU  v.  Stigall,  22  N.  J.  L.  286;  Verser  v.  Ford,  37 
Ark.  27;  Miller  v.  Wallace,  71  Ga.  479;  Rex  v.  Greenhill,  6  Nev.  &  M.  244; 
4  Ad.  &  E.  624;  HaketoilVa  Case,  22  Eng.  L.  &  Eq.  395.  But  the  right  ia 
neither  unlimited  nor  inalienable,  and  it  continues  no  longer  than  it  ia  prop- 
■erly  exercised:  State  v.  Smith,  6  Me.  462;  Mercein  v.  People,  25  Wend.  04; 
35  Am.  Dec.  653.  The  good  of  the  child  is  to  be  regarded  as  the  prominent 
consideration,  and  the  courts  will  withhold  its  custody  from  the  father  if  ita 
interests  and  welfare  demand  it:  Commonwealth  v.  Addick,  5  Binn.  520; 
United  Statea  v.  Green,  3  Mason,  482;  Matter  of  McDowle,  8  Johns.  328;  Drumb 
V.  Keen,  47  Iowa,  435;  Dumain  v.  Gwynne,  10  Allen,  270;  Joab  v.  Sheets,  99 
Ind.  328;  Jonea  v.  Darnall,  103  Id.  569;  53  Am.  Rep.  545;  Sturtevani  v. 
State,  15  Neb.  459;  48  Am.  Rep.  349;  and  see  Faulkner  v.  Davis,  98  Am. 
Dec.  734,  note.  So  the  right  of  the  state  to  care  for  its  children  is  undoubted, 
and  has  always  been  exercised;  and  it  is  clearly  within  the  province  of  the 
legislature  to  prescribe  the  cases  in  which  children  shall  be  rescued  from 
their  custodians,  and  provide  a  mode  for  their  summary  disposition:  Matter 
of  Donohue,  1  Abb.  N.  C.  1.  Hence  a  statute  authorizing  courts  and  magis- 
trates to  award  to  the  overseers  of  the  poor  the  custody  of  children  found  to 
be  neglected  by  their  parents,  and  growing  up  without  education  or  salutary 
control,  and  in  circumstances  exposing  them  to  lead  idle  or  dissolute  lives, 
is  held  to  be  constitutional:  Famham  v.  Pierce,  141  Mass.  203;  65  Am.  Rep. 
452;  it  is  a  provision  by  the  commonwealth,  as  parens  pairice,  iar  the  custody 
and  care  of  neglected  children,  and  is  intended  only  to  supply  to  them  the 
parental  custody  which  they  have  lost:  Id.  And  upon  this  ground,  the  de- 
tention of  abandoned,  dependent,  or  depraved  children  in  houses  of  refuge, 
or  in  industrial  or  reform  schools,  is  upheld  in  numerous  decisions:  See  Ea 
jparU  Grouse,  4  Whart.  9;  Roth  v.  Uouse  of  Refuge,  31  Md.  329;  PrescoU  v. 
State,  19  Ohio  St.  184;  2  Am.  Rep.  388;  House  qf  R^uge  v.  Ryan,  37  Ohio  St. 
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197,  204;  MUivaukee  Industrial  School  v.  Supervisors,  40  Wis.  328;  22  Am. 
Rep.  702;  Ferrier'a  Petition,  103  111.  367;  42  Am.  Rep.  10;  McLean  County  v. 
Humphreys,  104  HI.  378.  But  the  state  does  not,  and  could  not,  intrude 
this  assumption  of  authority  between  parent  and  child  standing  in  no  need 
of  it.  It  assumes  the  authority  only  upon  the  destitution  and  necessity  of 
the  child,  arising  from  want  or  default  of  parents:  Milwaukee  Industrial 
School  V.  SujKJ-visors,  40  Wis.  328;  22  Am.  Rep.  702;  and  see  People  v.  Turner ^ 
55  111.  280;  8  Am.  Rep.  645.  So  statutes  authorizing  the  commitment  of 
infants  without  care  or  guardianship  to  reform  schools  and  like  institutions, 
BO  far  as  they  purport  to  give  inferior  tribunals  jurisdiction  of  offenses  pun- 
ishable by  infamous  punishment,  are  held  to  be  unconstitutional:  Common' 
wealth  V.  Horregan,  127  Mass.  450;  so  they  are  unconstitutional  so  far  as  they 
authorize  the  commitment  to  such  institution  of  an  infant  charged  with  the 
commission  of  a  crime,  without  some  kind  of  a  trial  and  conviction:  State  v. 
Ray,  03  N.  H.  406;  55  Am.  Rep.  458;  and  see  People  v.  CatJiolic  Protectorate, 
38  Hun,  127;  BalUnger  v.  McLain,  54  Ga.  159;  People  v.  New  York  Catholic 
Protectory,  44  Hun,  52G;  19  Abb.  N.  C.  142;  affirmed,  106  K  Y.  604. 

PigJit  of  Father  to  Transfer  Custody  of  Child.  — The  care  and  custody  of  a 
minor  child  is  held  to  be  a  personal  trust  in  the  father:  State  v.  Baldwin,  5 
N.  J.  Eq.  454;  45  Am.  Dec.  399.  And  according  to  the  English  doctrine,  in 
which  some  of  the  American  authorities  concur,  the  father  cannot,  by  the 
common  law,  irrevocably  divest  himself,  even  by  contract  with  the  mother, 
or  any  other  person,  of  the  custody  of  his  children;  and  that  an  agreement, 
whereby  he  surrenders  such  custody,  is  not  binding,  and  he  may  afterwards 
revoke  his  consent,  and  reclaim  the  custody  by  Iiabeas  corpus:  Regina.  v.  Smith, 
16  Eng.  L.  &  Eq.  221;  In  re  Agar-Ellis,  L.  R.  10  Ch.  D.  49;  People  v.  Mer- 
cein,  3  Hill,  410;  38  Am.  Dec.  044;  State  v.  Baldwin,  5  N.  J.  Eq.  454;  45 
Am.  Dec.  399;  Matter  of  Scarritt,  76  Mo.  565;  43  Am.  Rep.  768;  State  v.  Libbey, 
44  N.  H.  321;  82  Am.  Dec.  223;  Johnson  v.  Teri-y,  34  Conn.  259.  On  the 
other  hand,  the  weight  of  authority  in  this  country  sustains  the  position  that 
a  father  can,  by  agreement,  surrender  the  custody  of  his  infant  child  to  an- 
other, so  as  to  make  the  custody  of  that  other  legal:  Drumb  v.  Keen,  47  Iowa, 
435;  Taylor  v.  Jeter,  33  Ga.  195;  Clark  v.  Bayer,  32  Ohio  St.  299,  310;  Chapshj 
v.  Wood,  26  Kan.  650;  40  Am.  Rep.  321 ;  Commonwealth  v.  Gilkeson,  1  Phila. 
194;  State  v.  Barrett,  45  N.  H.  15;  Ellis  v.  Jesnp,  11  Bush,  403.  And  in  all 
controversies  subsequently  arising  respecting  its  custody,  the  court  will  con- 
sider the  welfare  of  the  child  as  the  matter  of  primary  importance:  Bonnett  v. 
Bonnett,  61  Iowa,  199;  47  Am.  Rep.  810;  and  see  Merritt  v.  Swimley,  23  Rep. 
158  (Va.);  Verser  v.  Ford,  37  Ark.  27.  But  where  it  is  insisted  that  the 
father  has  relinquished  his  right  to  the  custody  of  his  child  to  a  third  person, 
by  contract,  the  terms  of  the  contract,  to  have  the  effect  of  depriving  him  of 
his  control,  should  be  clear,  definite,  and  certain:  Drumb  v.  Keen,  47  Iowa, 
435;  Miller  v.  Wallace,  76  Ga.  479.  The  legal  marriage  of  a  female  infant 
terminates  the  father's  right  to  her  custody  and  services:  Aldrich  v.  Bennett^ 
63  N.  H.  415;  56  Am.  Rep.  529. 

Motlier'a  Right  to  Custody  of  Child.  —  As  a  general  rule,  the  father,  during 
bis  lifetime,  and  after  his  death,  the  mother,  is  entitled  to  the  custody  of  the 
person  of  their  infant  child:  Moore  v.  Christian,  56  Miss.  408;  31  Am.  Rep. 
375;  Girls'  Industrial  Home  v.  Friichey,  10  Mo.  App.  344;  People  v.  Wilcox, 
22  Barb.  178;  Clark  v.  Bayer,  32  Ohio  St.  299.  And  it  is  held  that  the  au- 
thority of  the  father  to  dispose  of  the  custody  of  his  infant  child  in  any  other 
manner  than  by  lawfully  binding  him  as  an  apprentice,  or  appointing  for 
him  a  testamentary  guardian,  ceases  at  the  time  of  the  father's  death,  and 
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that  he  cannot,  by  any  agreement,  in  writing  or  otherwise,  relinquish  the 
cnstody  of  the  person  of  his  infant  child  for  any  longer  period  than  his  own 
lifetime,  so  as  to  deprive  the  mother  of  such  child  of  her  right  to  its  custody 
and  the  caie  of  its  education  after  the  father's  death:  State  v.  Revff,  29 
W.Va.  751;  Moore  v.  Christian,  56  Miss.  408;  31  Am.  Rep.  375.  But  by  the 
strict  rule  of  the  common  law,  if  the  widowed  mother  of  infant  children  mar- 
ries again,  her  legal  right  to  their  custody  is  lost:  Re  Ooodenough^  19  Wis. 
274;  Worcester  v.  Marchant,  14  Pick.  510;  Whitehead  v.  St.  Louis  R.  R.  Co., 
22  Mo.  App.  60;  State  v.  Scott,  30  N.  H.  274;  compare,  as  holding  an  oppo- 
site doctrine,  Armstrong  v.  Stone,  9  Gratt.  102;  Cotton  v.  Wolf,  14  Bush,  238; 
Leavel  v.  Bettis,  3  Id.  74. 

The  right  of  the  father  or  mother  to  the  custody  of  their  minor  child  ia 
not  an  absolute  right,  to  be  accorded  to  them  under  all  circumstances,  and 
it  may  be  denied  to  either,  if  it  appears  to  the  court  that  the  parent  other- 
wise entitled  to  this  right  is  unfit  for  the  trust:  State  v.  Reuff,  29  W.  Va. 
751;  Armstrong  v.  Stone,  9  Gratt.  102;  Maples  v.  Maples,  49  Miss.  393;  State 
V.  Kirhpairick,  54  Iowa,  373.  In  all  cases  of  controverted  right  to  custody, 
the  welfare  of  the  infant  is  of  paramount  consideration:  Corrie  v.  Corrie,  42 
Mich.  509;  In  re  Bcrrt,  25  Kan.  308;  37  Am.  Rep.  255.  When  the  question 
of  custody  arises  between  the  father  and  mother,  or  between  either  of  them 
and  another,  as  to  rightful  custody,  and  the  minor  is  of  an  age  to  make 
an  intelligent  and  discreet  choice,  the  courts  will  respect  the  minor's  elec- 
tion: Clarh  v.  Bayer,  32  Ohio  St.  299,  305;  State  v.  Bratton,  15  Am.  Law 
Reg.,  N.  S.,  359  (Del.).  Where  the  father  and  mother  have  separated,  and 
their  infant  children  must  of  necessity  be  deprived  of  the  care,  protection, 
and  training  of  one  of  them,  then  it  is  the  duty  of  the  courts  to  confide  the 
custody  of  the  infants  to  that  parent,  whether  father  or  mother,  best  suited 
to  maintain,  protect,  and  educate  them,  and  bring  them  up  in  moral 
courses:  McKim  v.  McKim,  12  R.  I.  462;  34  Am.  Rep.  694;  Goodrich  r. 
Goodrich,  44  Ala.  670.  In  determining  whether  the  custody  of  an  infant 
ought  to  be  given  to  or  retained  by  the  mother,  under  the  English  infants' 
custody  act  (36  &  37  Vict.,  c.  12,  sec.  1),  the  court  will  take  into  considera- 
tion the  paternal  right,  the  marital  duty,  and  the  interest  of  the  child:  In  re 
Taylor,  L.  R.  4  Ch.  Div.  157.  For  this  purpose  the  marital  duty  includes, 
not  only  the  duty  which  the  husband  and  wife  owe  to  each  other,  but  the 
responsibility  of  each  of  them  towards  their  children  so  to  live  that  the  chil- 
dren shall  have  the  benefit  of  the  joint  care  and  affection  of  both  father  and 
mother.  The  father  having  committed  a  breach  of  the  marital  duty,  as  thus 
defiued,  it  was  held  that  for  this,  among  other  reasons,  the  mother,  in  whose 
custody  two  children  of  the  marriage  of  tender  years  were,  ought  to  retain 
the  custody  until  further  order:  In  re  Elderton,  L.  R.  25  Ch.  Div.  220.  If  the 
parents  have  abandoned  their  infant  children,  or  by  act  or  word  transferred 
their  custody  to  another,  and  the  custodian  is  in  every  way  a  fit  person  to 
have  the  care,  training,  and  education  of  the  infant,  and  the  court  is  satis- 
fied that  its  social,  moral,  and  educational  interests  will  be  best  promoted  by 
remaining  in  the  custody  of  the  person  to  whom  it  was  transferred  when 
abandoned,  the  new  custody  will  be  treated  as  lawful  and  exclusive:  Clark 
v.  Bayer,  32  Ohio  St  299,  306;  30  Am.  Rep.  593;  and  see  Bwmett  v.  BonneU, 
61  Iowa,  199;  47  Am.  Rep.  810;  Jones  v.  Damall,  103  Ind,  569;  53  Am.  Rep. 
545. 

Mother's  Right  to  Custody  of  Illegitimate  Child.  — The  mother  of  an  illegiti- 
mate child  is  its  natural  guardian,  and  prima  facte  she  is  entitled  to  its 
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custody:  Bustamento  v.  AnaUa,  1  N.  M.  255;  Wright  v.  Bennea,  7  111.  587; 
flatter  of  Doyle,  1  Clarke  Ch.  156;  People  v.  Mitchell,  44  Barb.  245;  Copeland 
V.  State,  60  Ind.  394;  State  v.  Stigall,  22  N.  J.  L.  286;  Regina  v.  i\^a«A,  L.  R.  10 
Q.  B.  Div.  454.  The  putative  father,  if  a  proper  person,  is,  however,  entitled 
to  its  custody,  as  against  all  but  the  mother:  Pote's  Appeal,  106  Pa.  St.  574; 
Commonwealth  v.  Anderson,  1  Ashm.  55;  Barela  v.  Roberts,  34  Tex.  554.  But 
Bce  Mattliews  v.  Hohhs,  51  Ala.  210.  But  in  this  case,  as  in  the  case  of  legiti- 
mate children,  the  welfare  of  the  child  is  chiefly  to  be  had  in  view,  and  the 
rights  of  the  mother  or  of  the  putative  father  are  to  be  regarded  no  further 
than  they  are  consistent  with  the  best  good  of  the  child:  People  v.  Kling,  6 
Barb.  366;  Eohalina  v.  Armstrong,  15  Id.  247;  and  see  State  v.  Noble,  70 
Iowa,  174;  Matter  of  No/singer,  25  Mo.  App.  116. 

Parent's  Right  to  Custody  of  Child,  how  Vindicated,  —  A  parent,  however 
clearly  he  may  deem  himself  entitled  to  the  custody  of  his  infant  child,  must 
not  resort  to  force  and  artifice  to  obtain  possession  of  it:  Commonwealth  v. 
Fee,  G  Serg.  &  R.  255.  "  He  should  enter  through  the  straight  gate  of  the 
law  to  obtain  such  possession,  and  not  attempt  to  climb  over  it  in  some  other 
and  wrongful  way  ":  Jones  v.  Cleghorn,  54  Ga.  9,  13;  Clark  v.  Bayer,  32  Ohio 
St.  299,  312;  30  Am.  Rep.  593.  But  where  the  father  resorted  to  a  strata- 
gem  to  take  his  minor  child  from  the  possession  of  its  maternal  grandmother, 
in  order  to  avoid  an  altercation,  it  was  held  that  this  did  not  injuriously  affect 
his  right  to  have  the  custody  and  control  of  the  child:  Miller  v.  Wallace,  76 
Ga.  479.  Questions  as  to  the  rightful  custody  of  minor  children  are  gener- 
ally determined  in  habeas  corpus  proceedings,  and  the  writ  of  Jiabeas  corpus  is 
the  appropriate  remedy,  when  such  children  are  improperly  detained  out  of 
the  custody  of  the  parent  entitled  thereto:  Ellis  v.  Jesup,  11  Bush,  403;  Clark 
v.  Bayer,  32  Ohio  St.  299;  30  Am.  Rep.  593;  3Ioore  v.  Christian,  56  Miss.  408; 
31  Am.  Rep.  375;  Matter  of  MUchell,  R.  M.  Charlt.  489;  Bowling  v.  Todd,  26 
Mo.  267;  and  see  State  v.  Smith,  6  Me.  462;  20  Am,  Dec.  324,  and  extended 
note  on  the  subject  330;  Davis  v.  Davis,  75  N.  Y.  221,  227;  Tarkington  v. 
State,  1  Ind.  171,  173.  Statutory  provisions  exist  in  many  of  the  states 
recognizing  this  use  of  the  writ,  and  the  proceeding  is  for  the  most  part  regu- 
lated by  statute.  Nevertheless  it  should  be  remembered  that  the  writ  is  one 
which  the  courts  have  the  inherent  power  to  issue,  derived  from  the  common 
law:  People  y.  Mercein,  8  Paige,  55;  Cannon  \.  Stewart,  3  Houst.  223;  In  re 
Glenn,  54  Md.  572,  595.  In  deciding  cases  involving  the  rightful  custody  of 
infants  upon  writs  of  habeas  corpus,  it  is  said  that  no  rigid  rules  to  regulate 
the  practice  have  or  can  be  formulated,  and  that  the  principles  adopted  by 
the  courts  of  chancery  should  generally  govern.  Only  a  few  general  princi- 
ples can  be  taken  as  guides,  subject  to  which  the  chancellor,  or  the  judge  in 
a  luahens  corpus  proceeding,  must  exercise  his  judgment  upon  the  peculiar  cir- 
cumstances of  the  case,  and  act  as  humanity,  respect  for  the  parental  affec- 
tion, and  regard  for  the  infant's  best  interests  may  prompt.  All  three  should 
be  considered,  but  no  one  ought  to  be  conclusive:  Verser  v.  Ford,  37  Ark. 
27.  If  the  child  is  of  very  tender  age,  it  is  the  duty  of  the  court  to  deter- 
mine for  the  child  whether  it  is  restrained  of  its  liberty  or  unlawfully  de- 
tained. The  court  must  be  guided  by  the  true  interests  of  the  infant,  in 
respect  of  its  nurture,  education,  sex,  and  associations,  and  should  decide  as 
the  infant  would,  if  possessed  of  the  discretion  to  determine  rightly  and  truly 
for  itself:  fn  re  McKain,  17  Abb.  Pr.  399,  note.  Again,  it  is  said  that  the 
judge  who  hears  the  case  is  not  restricted  to  the  ordinary  modes  of  trial,  but 
may  direct  that  the  infants  be  brought  before  him,  and  may  examine  them 
privately,  and  may  also  avail  himself  of  affitlavits  or  other  reasonable  and 
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proper  sources  of  evidence:  Dumain  v.  (hoynne,  10  Allen,  270,  275;  and  see 
Matter  of  McDowle,  8  Johns.  328;  SMw  v.  Nachtnay,  43  Iowa,  653;  Stourton 
V.  Stourton,  8  DeGex,  M.  &  G.  7G0.  The  general  rule  amply  sustained  hj 
the  decisions  is,  that  the  rights  and  interests  of  the  child  are  paramount  upon 
the  question  of  custody:  See  In  Matter  of  Bart,  25  Kan.  308;  37  Am.  Rep. 
255;  Sturtevant  v.  State,  15  Neb.  459;  48  Am.  Rep.  349;  People  v.  Allen,  40 
Hun,  611;  People  v.  Broton,  35  Id.  324;  Corrie  v.  Carrie,  42  Mich.  509;  Busta- 
mentov.  Analla,  1  N.  M,  255;  and  with  this  end  in  view,  the  court  or  judge 
may  commit  the  child  to  the  custody  of  another  than  a  parent:  In  Matter 
ofBori,  25  Kan.  308;  37  Am.  Rep.  255;  and  see  Bex  v.  Delaval,  3  Burr,  1434; 
1  W.  Black.  412;  Jorm  v.  Darnall,  103  Ind.  569;  53  Am.  Rep.  545;  Bryan  v. 
Lyon,  104  Ind.  227;  54  Am.  Rep.  304. 

The  courts  look  with  a  watchful  eye  at  the  returns  to  writs  of  habeas  cor- 
pus, and  if  there  be  any  attempt  at  evasion  in  the  terms  employed,  the  return 
will  be  deemed  insufficient:  Bex  v.  Winton,  5  Term  Rep.  89;  United  States  v. 
Green,  3  Mason,  482;  Commonwealth  v.  Beed,  59  Pa.  St.  425.  The  usual  cor- 
rect form  of  the  return  denying  detention  or  restraint  is,  that  the  respond- 
ent has  not  the  child  in  his  "possession,  custody,  or  power,"  and  the  omission 
of  the  words  "power"  and  "possession  "would  render  the  return  equivocal: 
Matter  of  Staq/,  10  Johns.  328,  332.  As  it  regards  the  form  of  judgment,  it 
is  held  that,  in  writs  of  habeas  coi-pus  directed  to  private  persons  to  bring  up 
infants,  the  court  is  bound,  ex  debiio  justltice,  to  set  the  infant  free  from  im- 
proper restraint,  but  is  not  bound  to  deliver  it  over  to  anybody.  The  true 
rule  is,  that  the  court  is  to  judge  upon  the  circumstances  of  the  particular 
case,  and  give  its  directions  accordingly:  Bex  v.  Delaval,  3  Burr.  1434;  1  W. 
Black.  412;  and  to  the  same  effect  are  the  American  decisions:  See  Mercdn 
V.  People,  25  Wend.  64;  35  Am.  Dec.  653;  Matter  of  Waldron,  13  Johns.  418; 
State  V.  Bichardson,  40  N.  H.  272,  and  the  more  recent  cases  cited  above. 
In  the  caise  of  a  child  of  tender  years,  the  good  of  the  child  is  to  be  regarded 
as  the  prominent  circumstance  to  be  taken  into  consideration  by  the  court: 
Commonvoealth  v.  Briggs,  16  Pick.  203;  Commonwealth  v.  Taylor,  3  Met.  72; 
and  see  State  v.  Keel,  48  Ark.  283,  290.  If  the  child  has  reached  the  age 
of  discretion,  the  court  will,  in  the  exercise  of  a  sound  discretion,  remove  all 
restraint,  and  allow  it  to  make  its  own  choice,  and  go  where  it  pleases,  but 
will  never  order  it  into  the  custody  of  an  improper  person,  or  under  some 
circumstances  permit  it  to  go  into  such  custody:  State  v.  Bratton,  15  Atp. 
Law  Reg.,  N.  S.,  359  (Del.);  Clark  v.  Bayer,  32  Ohio  St.  299,  306;  30  Am. 
Bep.  593;  and  see  Matter  of  McDowle,  8  Johns.  328. 
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JxTDOMSNT  Based  on  Complaint  against  Brown  "  Civil  "  Township  is  Norr 
Void  because  of  the  inaccuracy  in  the  name  of  the  political  corporation. 
The  word  "civil"  correctly  describes  the  township,  and  no  one  could 
have  been  misled  or  prejudiced  by  its  use. 

Where  Writ  is  Served  on  Party  by  Wrong  Name,  and  he  fails  to  appear 
and  plead  misnomer,  he  is  concluded,  and  hi  all  future  proceedings  may 
be  connected  with  the  judgment  by  proper  averments.  This  rule  ap- 
plies to  corporations  as  well  as  to  natural  persons. 
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Failure  to  Call  Pabtt  before  Ekterino  Detault  is  mere  irregalarity, 
and  is  not,  even  on  appeal,  considered  as  a  material  error. 

SniCM0N3  Issued  against  Trustee  cannot  be  regarded  as  writ  against 
township,  and  will  not  sustain  a  judgment  against  the  township.  The 
people  of  a  locality  constitute  the  political  corporation,  and  not  the 
officers  chosen  by  them,  unless  it  is  otherwise  expressly  declared  by 
law. 

T.  J.  BrookSj  S.  M.  Reeve,  E.  Moser,  and  H.  Q.  Houghton^ 
for  the  appellant. 

W.  R.  Gardiner  J  S.  H.  Taylor,  and  J.  T.  Rogers,  for  the  ap- 
pellee. 

By  Court,  Elliott,  J.  The  object  of  this  suit  is  to  set 
aside  a  judgment  obtained  by  the  appellant  in  April,  1884. 

One  point  upon  which  the  appellee's  counsel  rest  their  case 
is,  that  the  judgment  is  void  because  it  is  based  on  a  com- 
plaint against  Brown  Civil  Township.  There  is  no  substan- 
tial merit  in  this  contention.  The  addition  of  the  word 
"civil,"  while  it  created  an  inaccuracy  in  the  name  of  the 
political  corporation,  did  not  render  the  judgment  void.  We 
have  very  many  decisions  defining  and  declaring  the  differ- 
ence between  civil  and  school  townships,  and  it  is  by  no 
means  uncommon  to  speak  of  an  ordinary  township  as  a 
civil  township.  The  word  "  civil "  correctly  describes  the 
township,  and  no  one  could  have  been  misled  or  prejudiced 
by  its  use. 

The  general  rule  is,  that  if  the  writ  is  served  on  the  party 
by  a  wrong  name,  and  he  fails  to  appear  and  plead  the  mis- 
nomer, he  is  concluded,  and  in  all  future  proceedings  may  be 
connected  with  the  judgment  by  proper  averments:  First  Na- 
tional Bank  v.  Jaggers,  31  Md.  38;  Smith  v.  Patten,  6  Taunt. 
115. 

This  rule  applies  to  corporations  as  well  as  to  natural  per- 
sons: Lafayette  Ins.  Co.  v.  French,  18  How.  404;  Bloomfield 
R.  R.  Co.  V.  Burress,  82  Ind.  83. 

The  failure  to  call  the  appellee  before  entering  a  default  was 
a  mere  irregularity,  and  is  not,  even  on  appeal,  considered  as 
a  material  error:  Doherty  v.  Chase,  64  Ind.  73. 

The  summons  issued  in  the  original  action  was  against 
"  Valentine  Strange,  trustee  of  Brown  Civil  Township,  Martin 
County,  Indiana."  This  cannot  be  regarded  as  a  writ  against 
the  township.  Strange,  although  the  trustee,  was  not  the 
township.  At  most  he  was  its  special  agent,  with  naked 
statutory  powers:  Union  School  Township  v.  First  Nat.  Bank^ 
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102  Ind.  464;  Bloomington  School  Township  v.  National  etc.  Co., 
107  Id.  43. 

Unless  it  is  otherwise  expressly  declared  by  law,  it  is  the 
people  of  a  locality  who  constitute  the  political  corporation, 
and  not  the  officers  chosen  by  them:  City  of  Valparaiso  v. 
Gardner,  97  Ind.  1;  Grant  on  Corporations,  357;  Lowber  v. 
Mayor,  5  Abb.  Pr.  325;  Clarke  v.  City  of  Rochester,  24  Barb.  446. 

It  is  apparent,  therefore,  that  the  utmost  that  can  be  granted 
the  appellant  is,  that  he  asked  and  obtained  a  writ  against 
the  agent,  and  not  against  the  principal.  This,  certainly,  will 
not  support  a  judgment  against  the  principal,  for  the  general 
rule  —  and  it  is  an  elementary  one  —  is,  that  the  summons 
must  issue  against  the  principal,  and  not  against  the  agent. 
Here  there  is  no  summons  against  the  township,  and  con- 
sequently no  legal  notice,  for  the  summons  does  not  purport 
to  be  directed  against  the  corporation. 

The  fact  that  knowledge  of  the  action  was  possessed  by  the 
trustee  will  not  avail,  for  his  principal,  the  governmental  cor- 
poration, was  entitled  to  be  notified,  as  the  law  directs.  It  is, 
indeed,  held  by  respectable  authority  that  knowledge  on  the 
part  of  the  defendant  himself  will  not  supply  the  place  of  a 
summons:  Peahody  v.  Phelps,  9  Cal.  213;  Wade  on  Notice,  sec. 
1146. 

Judgment  affirmed.  

Amendment  of  Writs  by  Chanqino  Namb  of  Party:  Barber  v.  Stoan, 
61  Am.  Dec.  127,  note;  Crajlsv.  Sikea,  64  Id.  62;  Parry  v.  Woodson,  84  Id.  51. 

Thocgh  Defendant  may  be  Sued  by  Wbono  Name,  yet  so  Long  as 
He  can  be  Identified  as  the  one  against  whom  the  judgment  was  ren- 
dered, it  is  binding  against  him:  Parry  v.   Woodson,  84  Am.  Dec.  51. 

Misnomer  —  Plea  of  in  Abatement  to  Indictment  for  Misdemeanor: 
Commonwealth  v.  Carr,  19  Am.  Rep.  345. 

The  principal  case  is  followed  in  Vogel  v.  Brown  School  Township, 
112  Ind.  317,  and  Slate  v.  WiUon,  113  Id.  602,  as  to  the  fourth  point  stated 
in  the  sylUiJtnu. 
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Stults  V.  Brown. 

[112  Indiana,  870.  J 

Spboifio  Pbepobmance  —  Vendee's  Lien.  — The  administrator  of  the  estate 
of  a  decedent  obtained  an  order  to  sell  real  estate,  and  sold  it  accordingly. 
The  purchaser  paid  the  purchase-money  in  full,  and  afterwards  sold  the 
property  to  another,  who  paid  the  purchase  price,  but  received  no  deed. 
After  the  latter  purchase,  the  administrator's  sale  was  set  aside  because 
of  some  irregularity  in  the  proceedings.  Held,  that  the  vendee  of  the 
purchaser  from  the  administrator  could  not  maintain  an  action  for  the 
specific  performance  of  the  contract  of  sale,  but  was  entitled  to  a  ven- 
dee's lien  on  the  land  for  the  amount  of  the  purchase-money  paid  by  him. 

Equities  of  Vendee  Who  Pays  Money  on  Contract  of  Sale  are  as 
Strong  as  Those  of  Vendor  who  does  not  receive  full  payment  for  th» 
land  he  sells. 

COUBT  HAVINO  JURISDICTION  OF  MATTER  IN  WhICH  JUDICIAL  SaLB  13  OR- 
DERED MAY  Require  Deed  to  be  EIxecuted  to  the  person  entitled  to 
it,  but  this  rule  is  without  force,  where  the  sale  upon  which  a  deed  is  de- 
manded has  been  conclusively  adjudged  invalid. 

B.  M.  Cobhf  B.  F.  Ibach,  and  G.  W.  Stults,  for  the  appellaute. 

J.  C.  Branyan,  M.  L.  Spencer,  and  W.  A.  Branyan,  for  the 
appellee. 

By  Court,  Elliott,  J.  John  Stults  was  appointed  the  ad- 
ministrator of  the  estate  of  Conrad  Forst,  deceased,  on  the 
tenth  day  of  June,  1873.  The  personal  property  of  the  estate 
was  insufficient  to  pay  the  debts,  and  he  petitioned  for  an  order 
to  sell  real  estate.  His  petition  was  granted,  and  the  order 
made.  On  this  order  sale  was  made  to  Joseph  Best  for  $1,602; 
this  was  more  than  the  appraised  value  of  the  land.  Subse- 
quently the  sale  was  approved,  and  the  deed  confirmed.  The 
purchase-money  was  paid  in  full,  and  final  settlement  of  the 
estate  was  made.  After  the  final  settlement  Best  sold  the  land 
to  John  Stults,  who  paid  for  it  the  sum  of  sixteen  hundred 
dollars.  Some  time  after  this  purchase  the  widow  of  Conrad 
Forst  brought  an  action  against  John  Stults,  Joseph  Best,  and 
the  heirs  of  Conrad  Forst,  deceased.  On  the  trial  of  this  case 
it  was  discovered  that  there  was  some  irregularity  in  the  pro- 
ceeding?, and  the  parties  agreed  that  the  sale  should  be  set 
aside,  and  it  was  so  adjudged.  Before  further  proceedings 
were  had,  John  Stults,  the  purchaser  from  Joseph  Best,  died, 
leaving  as  his  heirs  these  appellants.  The  appellee  was  subse- 
quently appointed  administrator  de  bonis  non  of  the  estate  of 
Conrad  Forst.  The  parties  agree  as  to  the  facts,  but  diflfer  as 
to  the  law. 

We  do  not  believe  that  the  appellants  have  shown  a  right  to 
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a  specific  performance.  The  judgment  setting  aside  the  sale 
must  be  regarded  as  conclusive.  That  judgment  establishes 
the  invalidity  of  the  sale,  and  consequently  no  title  flowed 
from  it.  This  effectually  bars  a  right  to  enforce  specific  per- 
formance. 

A  further  question  remains.  The  father  of  the  appellants 
paid  sixteen  hundred  dollars  in  good  faith,  and  in  expectation 
of  securing  title  to  the  land  he  bargained  for,  and  this  money 
he  ought  not  to  lose.  This  result  is  forbidden  by  equity  and 
good  conscience.  The  estate  has  this  money,  or  it  has  been 
used  for  its  benefit.  The  title  to  the  land  which  John  Stults 
bargained  for  is  still  in  the  heirs  of  the  decedent,  and  there  is 
no  necessity  for  resorting  to  proceedings  to  compel  creditors  to 
refund.  That  probably  could  not  be  done,  as  there  is  no 
warranty  of  title.  The  land,  however,  may  still  be  made  assets, 
if  there  is  a  deficiency  of  personal  property.  Under  these 
circumstances,  we  think  the  appellants  ought  not  to  be  sent 
from  the  courts  without  relief,  and  the  only  debatable  question 
that  can  arise  is  as  to  the  nature  of  the  relief  to  be  awarded. 
There  is  a  clear  equitable  right  to  the  money  paid  by  their 
ancestor.  Where  there  is  a  right  there  is  a  remedy,  and  there 
is  one  here.  Where  there  is  a  clear  equitable  claim  on  land, 
the  claimant  will  not  be  turned  away  remediless.  There  is 
such  a  thing  as  a  vendee's  lien,  and  the  appellants  are  entitled 
to  it.  This  lien  is  the  creation  of  courts  of  equity,  and  is  a 
beneficent  and  just  one:  Jones  v.  French,  92  Ind.  138;  Seller 
V.  Lingerman,  24  Id.  264;  1  Pomeroy's  Eq.  Jur.,  sec.  167;  3 
Id,,  sec.  1263;  2  Story's  Eq.  Jur.,  sec.  1231;  Overton  on  Liens, 
694. 

The  equities  of  a  vendee  who  pays  money  on  a  contract  of 
sale  are  as  strong  as  those  of  a  vendor  who  does  not  receive 
full  payment  for  the  land  he  sells.  The  principle  which  ap- 
plies in  such  cases  is  closely  analogous  to  the  principle  of  sub- 
rogation: Lowrey  v.  Byers,  80  Ind.  443;  Stout  v.  Duncan^  87 
Id.  383;  Dunning  v.  Seward,  90  Id.  63;  ShoH  v.  Sears,  93  Id. 
505;  Curtis  v.  Gooding,  99  Id.  45. 

We  have  no  doubt  that  the  appellants  are  entitled  to  the 
equitable  lien  of  a  vendee,  but  we  are  not  so  clear  that  their 
petition  proceeds  on  this  theory.  Our  conclusion  is,  that  it 
does  not,  for  there  is  no  averment  that  there  was  any  denial  of 
the  lien,  nor  is  there  any  allegation  that  the  appellee  refuses 
to  make  sale  of  the  land;  on  the  contrary,  the  entire  frame  of 
the  petition  indicates  that  the  claim  which  the  appellants  assert 
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is  a  title  to  the  land  sold  under  the  order  obtained  by  John 
Stults.  On  this  theory  the  petition  is  not  good,  and  it  must 
fall:  Mescall  v.  Tully,  91  Ind.  96,  and  cases  cited;  Green  v. 
Groves,  109  Id.  619,  and  cases  cited;  First  National  Bank  v. 
Root,  107  Id.  224. 

The  case  is  not  that  of  a  petition  presenting  a  cause  of 
action  entitling  the  petitioner  to  some  relief,  but  that  of  a 
petition  claiming  a  relief  of  an  entirely  different  character 
from  that  which  the  general  scope  of  the  pleading  entitles  the 
petitioner  to  receive.  It  is  like  the  case  of  an  absolute  claim 
of  title  where  there  is  nothing  but  a  plain  mortgage. 

Upon  a  petition  showing  the  same  facts  as  those  stated  in 
the  one  before  us,  and  showing,  in  addition,  a  denial  of  the 
lien,  and  a  refusal  to  enforce  it,  the  appellants  would  make  a 
prima  facie  case  entitling  them  to  an  order  directing  the 
appellee  to  sell  the  land.  That,  however,  is  not  what  they  do 
here;  for  here  they  assert  a  title  to  the  land  upon  the  sale, 
which  had  been  adjudged  invalid.  If  that  sale  was  not  valid, 
of  course  title  could  not  be  founded  on  it,  although  out  of  it 
might  arise  a  vendee's  lien.  But  it  is  not  a  sale  to  enforce 
'.hat  lien  that  is  here  demanded;  on  the  contrary,  the  demand 
is,  that  the  title  be  put  in  the  appellants  without  a  second  sale. 

The  case  is  not  at  all  like  Voorhees  v.  United  States  Bank,  10 
Pet.  449,  for  there  the  validity  of  the  sale  was  not  ques- 
tioned; that  was  conceded,  and  the  only  controversy  was  as 
to  the  authority  to  execute  a  deed  to  a  person  other  than 
the  original  purchaser. 

We  have  no  doubt  that  a  court  having  jurisdiction  of  a 
matter  in  which  a  judicial  sale  is  ordered  may  require  a  deed 
to  be  executed  to  the  person  entitled  to  it:  Rorer  on  Judicial 
Sales,  sec.  438.  But  that  rule  cannot  be  of  force  where,  as 
here,  the  sale  upon  which  a  deed  is  demanded  has  been  con- 
clusively adjudged  invalid. 

Judgment  affirmed. 

Vendor's  Lisn,  against  Whom  It  Pbevails:  Walton  v.  ffargrovea,  97 
Am.  Dec.  429,  and  note  432;  EUia  v.  Temple,  94  Id.  200. 

TnxK  AND  Rights  of  Vendee  in  Possession,  having  paid  the  purchase- 
money:  Peterson  v.  Orr,  68  Am.  Dec.  484;  Tibeau  v.  Tibeau,  69  Id.  329;  and 
■ee  Brm  v.  Siilea,  85  Id.  364. 
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[112  Indiana,  401.] 

Railroad  Company  not  Liable  for  Unforeseen  Accident.  —  Telegraph 
wires  extended  over  the  defendant's  track,  and  one  of  them  waa  broken 
by  coming  in  contact  with  a  brakeman  who  was  standing  erect  on  a 
moving  freight-car.  The  wire  fell,  and  in  some  unaccountable  manner 
coiled  around  the  body  of  the  deceased,  who  was  at  work  upon  a  flat-car 
twenty-five  feet  from  the  main  track,  and,  catching  at  the  same  time 
apon  a  brake-handle  of  the  moving  train,  it  was  carried  forward,  drag- 
ging the  deceased  alonfr,  thus  causing  his  death.  The  freight-car  upon 
which  the  brakeman  stood  was  above  the  average  height,  and  the  brake- 
man  waa  very  tall,  but  he  had  frequently  passed  under  the  wires,  stand- 
ing erect  on  the  top  of  the  cars,  and  had  no  thought  of  danger  from 
contact  therewith.  The  wire  which  was  broken  had  by  some  means 
become  lowered  in  the  center,  of  which  the  defendant  was  without  no- 
tice. Held,  that  the  accident  was  one  which  the  defendant  was  not 
bound  to  anticipate,  and  for  which  it  could  not  be  held  liable. 

Classification  op  Acts  or  Omissions  oot  of  Which  Actions  in  Tort, 
to  recover  for  injury  to  persons  or  property,  ordinarily  arise,  or  are 
predicated  upon. 

EvBNT,  Real  Cause  of  Which  cannot  be  Traced,  or  is  at  least  not  ap- 
parent, ordinarily  belongs  to  class  of  occurrences  designated  as  purely 
accidental,  and  the  party  who  asserts  negligence  must  show  enough  to 
exclude  the  case  from  the  class  so  designated. 

It  is  Duty  of  Railroad  Company  to  have  its  Premises  in  Reason- 
ably Safe  Condition,  and  to  prevent  damage  to  all  persons  having 
lawful  occasion  to  transact  business  with  it,  from  any  unseen  or  unusual 
danger  of  which  it  had,  or  of  which  by  the  exercise  of  reasonable  vigi- 
lance it  should  have  had,  knowledge.  The  company  is  not,  however,  bound 
to  keep  its  grounds  absolutely  safe,  and  where  the  circumstances  of  the 
accident  suggest,  at  first  blush,  that  it  may  have  been  unavoidable,  not- 
withstanding ordinary  care,  the  plaintiff  charging  negligence  assumes 
the  burden  of  proving  that  the  defendant  has,  by  some  act  or  omission, 
violated  a  duty  incumbent  on  it,  from  which  the  injury  followed  in 
natural  sequence. 

Mischief  Which  could  by  No  Reasonable  Possibility  have  been 
Foreseen,  and  which  no  reasonable  person  would  have  anticipated,  can- 
not be  taken  into  account  as  a  basis  upon  which  to  predicate  a  wrong. 

Persons  Who  are  Charged  wrrn  Duty  in  Relation  to  Particular 
Matter  or  Thing  have  right  to  rely  upon  sufficiency  of  a  structure  or 
contrivance,  such  as  is  in  common  use  for  the  purpose,  and  which  has 
been  in  fact  safely  used  under  such  a  variety  of  conditions  as  to  demon- 
strate its  fitness  for  the  purpose.  But  if  the  thing  which  occasioned  the 
accident  was  inherently  dangerous  or  insecure,  the  fact  that  no  such 
occurrence  had  ever  taken  place  before  would  not  be  conclusive  evi- 
dence  that  due  caution  was  observed. 

Is  Order  that  Liability  may  Attach  for  Injury  occasioned  by  some- 
thing not  inherently  dangerous  and  defective,  which  is  found  upon  the 
grounds  of  or  in  use  by  one  who  is  under  a  qualified  obligation  to  th« 
injured  person,  it  must  be  shown  that  the  defendant  either  knew,  or 
that  by  the  exercise  of  such  reasonable  skill,  vigilance,  and  sagacity  aa 
Am.  St.  Rep.,  Vol.  II.  — 17 
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are  ordinarily  possessed  and  employed  by  persons  experienced  in  th» 
particular  business  to  which  the  thing  pertains  he  should  have  known,  of 
its  dangerous  and  defective  condition,  and  that  the  natural  and  proba- 
ble consequence  of  its  use  would  be  to  produce  injury  to  some  one. 

TxLBOBAPH  WiKE  Cabkied  fbom  One  Pole  TO  ANOTHER  is  not  danger- 
ous  object  in  and  of  itself.  And  where  telegraph  wires  extend  over  a 
railroad  track,  the  railroad  company  is  only  bound  to  anticipate  such 
combinations  of  circumstances,  and  accidents  and  injuries  therefrom,  as, 
taking  into  account  its  own  past  experience  and  the  experience  and 
practice  of  others  in  similar  situations,  together  with  what  was  inher- 
ently probable  in  the  condition  of  the  wires  as  they  related  to  the  con- 
duct of  its  business,  it  might  reasonably  forecast  as  likely  to  happen. 

It  is  Duty  of  Jury,  under  Proper  Instructions,  to  determine  whether 
or  not,  upon  any  given  state  of  facts,  negligence  ought  to  be  inferred;, 
but  it  is  the  duty  of  the  court  first  to  say  whether,  upon  the  facts  most 
favorable  to  the  plaintiflF,  negligence  can  be  inferred.  The  jury  cannot- 
arbitrarily,  and  without  evidence,  infer  negligence. 

C.  B.  Stuart  and  W.  V.  Stuart,  for  the  appellant. 

/.  L.  Farrar,  J.  Farrar,  H.  J.  Shirks  and  J.  Mitchellj  for  the 
appellee. 

By  Court,  Mitchell,  C.  J.  Abia  K.  Locke,  as  administra- 
tor of  the  estate  of  John  Bradley,  deceased,  brought  this  ac- 
tion against  the  Wabash,  St.  Louis,  and  Pacific  Railway 
Company  and  the  Western  Union  Telegraph  Company  to^ 
recover  damages  for  wrongfully  causing  the  death  of  Bradley. 

There  was  a  verdict  against  both  defendants  below,  and  a 
judgment  against  the  railway  company  alone. 

The  evidence  most  favorable  to  the  plaintiff  tended  to  estab- 
lish the  following  facts:  — 

On  the  fourteenth  day  of  November,  1882,  John  Bradley,  a 
citizen  of  Wabash  County,  aged  about  forty-four  years,  was  en- 
gaged with  some  workmen  in  loading  logs  on  a  flat-car,  which 
stood  upon  one  of  the  side-tracks  on  the  south  side  of  the  rail- 
way company's  main  line  at  Keller's  Station.  The  side-track 
upon  which  the  flat-car  stood  was  twenty-five  feet  distant 
from  the  main  line,  which  ran  east  and  west,  there  being  also 
another  track  between  the  main  line  and  side-track  above 
mentioned.  The  depot  was  on  the  north  side  of  the  main  line^ 
and  a  short  distance  easterly  from  the  place  occupied  by  the 
flat-car. 

The  Western  Union  Telegraph  Company  had  a  line  of  tele-^ 
graph  poles  of  the  usual  height,  which  supported  a  number  of 
telegraph  wires,  in  the  customary  manner,  running  east  and 
west  along  the  south  side  of  the  railway  company's  right  of 
way.     In  order  to  afford  facilities  for  telegraphic  communica- 
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tion  to  and  from  the  station,  the  company  carried  some  of  its 
wires  from  a  pole  standing  on  the  south  side  of  the  right  of 
way,  and  west  of  the  depot,  and  west  of  the  point  where  the 
flat-car  stood,  diagonally  across  the  tracks  to  a  pole  on  the 
north  side  of  the  right  of  way,  and  thence  eastwardly  along 
the  north  side  into  an  oflBce  in  the  depot  building. 

These  wires  had  been  placed  across  the  track  about  the 
year  1874,  and  had  been  maintained  substantially  in  the  same 
position  until  the  happening  of  the  accident  which  gave  rise 
to  this  suit.  One  of  the  wires  was  used  by  the  railway  com- 
pany in  its  business.  The  others  were  employed  in  the  busi- 
ness of  the  telegraph  company. 

While  Bradley  was  occupied  with  his  work  on  the  flat-car, 
the  location  of  which  has  been  described,  an  east-bound 
freight  train,  running  on  its  usual  time,  at  a  moderate  rate  of 
speed,  approached  the  station  over  the  main  track.  On  one  of 
the  cars,  which  was  of  a  height  somewhat  above  that  of  an 
ordinary  freight-car,  stood  a  brakeman,  six  feet  three  and  one 
half  inches  in  height.  His  head  came  in  contact  with  one  of 
the  wires  which  crossed  the  track  in  the  manner  above  de- 
scribed, the  wire  striking  the  back  of  his  head  or  neck,  about 
the  lower  part  of  the  ear.  A  slight  bruise  was  the  extent  of 
the  injury  suffered  by  the  brakeman.  The  effect  of  the  con- 
tact was,  however,  to  break  the  insulator  on  the  south  pole, 
thereby  causing  the  wire  to  become  detached  from  its  place, 
and  to  fall  down  on  the  top  of  a  moving  car.  One  of  the 
brake-handles,  which  extended  above  the  car  to  the  usual 
height,  caught  the  wire,  and  carried  it  forward  with  the 
moving  train. 

In  falling,  the  wire  in  some  unaccountable  manner  coiled 
around  the  body  of  Bradley  as  he  stood  on  the  flat-car,  and, 
being  carried  eastward  by  the  moving  train,  the  wire  dragged 
him  from  the  car  on  which  he  stood,  and  eastward  in  the  di- 
rection the  train  was  proceeding,  some  125  feet,  inflicting  in- 
juries which  resulted  in  his  instant  death. 

So  far,  the  facts  are  substantially  undisputed,  except  that  the 
brakeman  who  came  in  contact  with  the  wire  testified  that 
the  car  upon  which  he  stood  was  of  the  ordinary  height,  while 
witnesses  for  the  plaintiff",  not  connected  with  the  train,  reck- 
oned it  to  be  from  twelve  to  eighteen  inches  above  an  average. 

The  "tall  brakeman,"  as  he  is  described,  testified  that  he 
had  passed  under  the  wires,  standing  erect  on  the  top  of  the 
cars,  almost  daily  for  sixty  days  immediately  preceding  the 
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accident,  without  thought  of  danger,  and  without  supposing 
that  he  could  touch  the  wires.  He  passed  under  it  the  day 
before,  as  he  and  many  others  had  frequently  done  at  other 
times,  without  stooping  his  head  or  apprehending  danger. 
During  all  the  years  that  the  wires  crossed  the  tracks,  brake- 
men  standing  on  cars  of  various  heights  had  passed  under 
them  many  thousand  times,  and  it  had  never  been  suggested 
or  supposed  that  there  could  be  any  contact  between  persons 
standing  on  the  top  of  trains  and  the  telegraph  wires.  The 
superintendent  of  the  telegraph  line  and  the  line  repairers  had 
passed  along  the  line  frequently  and  regularly,  and  had  dis- 
covered no  defect  or  displacement  of  the  wires  or  fastenings  at 
the  place  in  question. 

The  record  contains  no  direct  notice  of  any  kind  from  any  ' 
source  that  the  wires  were  dangerous.  If  there  was  any  notice  ^ 
at  all,  it  was  such  as  the  structure  itself,  and  the  position  of  ; 
the  wires  thereon,  afforded. 

The  evidence  tends  to  show  that  one  of  two  things  made  the 
accident  possible.  The  plaintiff's  case  proceeded  upon  the 
theory  that  one  of  the  telegraph  wires  had  "  sagged  "  some  ten 
or  twelve  inches  below  its  usual  and  proper  height,  and  that  a 
brakeman  some  inches  taller  than  the  average,  standing  erect 
on  a  car  some  twelve  to  eighteen  inches  above  the  ordinary 
height,  came  in  contact  with  the  depressed  wire. 

There  was  some  evidence  tending  to  show  that  one  of  the 
wires  had  presented  the  appearance  of  being  slackened,  and 
somewhat  lower  than  the  other  for  some  months  prior  to  the 
accident.  All  the  railroad  and  telegraph  men,  however,  dis- 
puted this  fact,  the  latter  affirming  that  a  "  sagged  "  wire  in 
the  position  of  the  one  described  could  not  have  been  used, 
and  that  these  wires  were  all  in  daily  use. 

The  defendant's  theory  was,  that  the  guy-wire  which  held 
the  north  telegraph  pole  in  position  had  been  broken  or  cut  a 
short  time  prior  to  the  accident,  and  that  on  account  of  the 
breaking  or  cutting  thereof,  of  which  it  remained  ignorant 
until  after  the  accident,  the  top  of  the  pole  was  slightly  pulled 
to  the  south,  thus  making  contact  with  the  wires  possible  un- 
der the  peculiar  circumstances  of  this  case. 

The  jury  adopted  the  plaintiff's  theory.  Assuming,  there- 
fore, that  the  evidence  justified  the  jury  in  finding  that  one  of 
the  wires  had  by  some  means  become  lowered  in  the  center, 
and  that  it  continued  in  that  position  for  a  period  of  six  or 
eight  months  before  the  accident,  so  that  a  brakeman  six  feet 


I 


Nov.  1887.]       Wabash  etc.  R'y  Co.  v.  Locke.  197 

three  and  one  half  inches  in  height,  standing  erect  on  a  freight- 
car  from  twelve  to  eighteen  inches  above  the  height  of  an  ordi- 
nary car,  might  come  in  contact  with  the  wire  in  the  manner 
already  described,  and  the  question  remains,  Was  the  rail- 
road company  bound  to  take  notice  that  the  wire  created  a 
condition  of  things  such  as  it  might  reasonably  have  been  an- 
ticipated would  result  in  accident  and  injury  to  some  one  for 
whose  safety  the  corporation  was  bound  to  take  due  and  rea- 
sonable precaution? 

Actions  in  tort,  to  recover  for  injury  to  persons  or  property, 
ordinarily  arise  out  of,  or  are  predicated  upon,  acts  or  omis- 
sions which  are  or  may  be  classified  under  the  following  divis- 
ions: — 

1.  The  action  may  be  brought  to  recover  for  an  injury 
caused  by  an  act  which  was  done  purposely  and  willfully, 
without  lawful  excuse  or  justifiable  occasion,  and  with  the 
actual  or  constructive  intent  to  produce  harm. 

2.  The  injury  may  have  resulted  from  the  commission  of  a 
distinct  legal  wrong,  or  from  the  failure  to  discharge  some 
special  or  absolute  duty  which,  in  itself,  constituted  an  inva- 
sion of  the  rights  of,  or  an  infraction  of  the  obligation  due  to, 
another,  who  was  without  fault;  or  an  act  done  or  omitted,  in 
violation  of  a  positive  statute,  may  have  resulted  in  injury  to 
some  one,  within  the  protection  and  purpose  of  the  statute,  who 
was,  without  fault,  materially  contributing  to  the  injury;  there 
being  in  either  case  no  intent  or  expectation,  on  the  part  of 
the  defendant,  that  injury  would  result  from  the  act  or  omis- 
sion.    Or,  — 

3.  The  injurious  act  or  omission  may  not  have  been  done 
or  omitted  with  any  intent  to  produce  harm,  nor  in  the  inva- 
sion of  any  distinct  or  absolute  legal  right  of  another,  nor  in 
violation  of  any  positive  law  or  special  or  absolute  obligation; 
nevertheless  injury  may  have  resulted  therefrom  which,  in  the 
exercise  of  due  diligence  and  skill,  might  have  been  foreseen 
and  prevented,  and  the  person  upon  whom  the  injury  has 
fallen  may  have  been  one  for  whose  safety  and  protection  the 
defendant  was,  at  the  time,  under  some  qualified  or  limited 
obligation:  Pollock  on  Torts,  19;  Cooley  on  Torts,  85;  Bennett 
V.  Ford,  47  Ind.  264;  Brown  v.  Kendall,  6  Oush.  292. 

It  is  important  therefore,  in  each  particular  case,  that  re- 
gard be  had  to  the  class  within  which  the  facts  bring  it.  When 
the  facts  are  such  as  to  bring  a  case  within  either  the  first  or 
second  of  the  above  divisions,  the  act  itself  constitutes  the 
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wrong  and  fixes  the  right  of  action,  leaving  the  amount  of  re- 
covery to  depend  upon  the  injury  which  the  evidence  may 
show  followed  as  a  sequence  of  the  act.  "  The  test  is  to  be 
found  in  the  probable  injurious  consequences  which  were  to  be 
anticipated,  not  in  the  number  of  subsequent  events  and 
agencies  which  might  arise":  Lane  v.  Atlantic  Works,  111 
Mass.  136. 

True,  if  the  question  be  whether  or  not  the  injurious  act 
was  purposely  committed,  it  may  aid  in  arriving  at  a  conclu- 
sion to  inquire  whether  or  not  the  wrong-doer  had  knowledge 
of  such  facts  as  rendered  it  probable  that  he  contemplated  or 
anticipated,  or  was  bound  to  anticipate,  the  result  which  fol- 
lowed. It  remains  true,  nevertheless,  as  a  general  proposition, 
that  the  commission  of  the  wrongful  act,  under  the  circum- 
stances above  supposed,  fixes  the  right  of  action. 

Where,  however,  an  action  is  predicated  upon  an  injury  re- 
sulting from  an  act  or  omission  which  could  only  become  tor- 
tious on  account  of  the  relations  which  the  parties  sustained 
to  each  other,  and  where  the  very  substance  of  the  wrong  com- 
plained of  itself  was  the  failure  to  act  with  due  foresight, 
then  the  right  of  action  depends  primarily  upon  so  fixing  the 
relation  of  the  parties  as  to  show  the  defendant's  obligation, 
and  upon  showing  further  that  the  harm  and  injury  com- 
plained of  was  such  as  a  reasonable  man,  in  the  defendant's 
place,  should  have  foreseen  and  provided  against. 

In  such  a  case,  it  is  not  enough  to  show  that  an  accident 
happened,  and  that  death  or  injury  resulted  therefrom.  Neg- 
ligence is  not  to  be  presumed  from  the  fact  of  an  occurrence 
like  that  involved  in  the  present  case,  the  statement  of  which 
suggests  its  anomalous,  exceptional,  and  extraordinary  char- 
acter. 

This  is  not,  therefore,  a  case  in  which  mere  proof  of  the  ac- 
cident casts  upon  the  defendant  the  burden  of  showing  the  real 
cause  of  the  injury:  Hammack  v.  White,  11  Com.  B.,  N.  S.,588 
(593) ;  Baker  v.  Fehr,  97  Pa.  St.  70;  Nolan  v.  Shickle,  3  Mo.  App. 
300;  Schultz  v.  Pacific  R.  R.  Co.,  36  Mo.  13,  32. 

W^here  an  event  takes  place,  the  real  cause  of  which  cannot 
be  traced,  or  is  at  least  not  apparent,  it  ordinarily  belongs  to 
that  class  of  occurrences  which  are  designated  as  purely  acci- 
dental; and  in  a  case  like  this,  where  the  plaintifi"  asserts  neg- 
ligence, he  must  show  enough  to  exclude  the  case  from  the  class 
of  accidental  occurrences. 

It  is  true  the  plaintiff's  intestate  was  at  the  place  where  he 
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€ustained  the  fatal  injury  upon  lawful  business  with,  and  in  a 
flense  upon  the  invitation  of,  the  railroad  company.  The  com- 
pany, therefore,  owed  him  the  duty  to  have  its  premises  in  a 
reasonably  safe  condition,  and  to  prevent  damage  to  him,  and 
all  others  having  lawful  occasion  to  transact  business  with  it, 
from  any  unseen  or  unusual  danger  of  which  it  had,  or  of 
which  by  the  exercise  of  reasonable  vigilance  it  should  have 
had,  knowledge:  Indermaur  v.  DameSj  L.  R.  1  Com.  P.  274;  Gil- 
bert V.  Nagle,  118  Mass.  278;  Pennsylvania  Co.  v.  Marion,  104 
Ind.  239. 

The  relation  and  obligation  of  the  parties  are  accurately  ex- 
pressed in  the  proposition  found  in  the  recent  case  of  Heaven 
V.  Pender,  L.  R.  11  Q.  B.  D.  503,  the  substance  of  which  is, 
that,  whenever  one  person  is  by  circumstances  placed  in  such 
a  position  with  regard  to  another  that  every  one  of  ordinary 
prudence  would  recognize  that  if  he  did  not  use  ordinary  care 
and  skill  in  his  own  conduct  with  regard  to  these  circum- 
stances, he  might  cause  injury  to  the  person  or  property  of 
the  other,  a  duty  arises  to  use  ordinary  care  and  skill  to  avoid 
«uch  danger. 

The  obligation  of  the  railway  company  did  not,  however, 
require  it  to  make  the  place  absolutely  safe.  It  was  not  re- 
quired to  make  accidents  impossible.  Its  duty  was  not  to 
allow  its  depot  and  grounds,  to  and  upon  which  people  were 
invited  to  come,  to  become  more  dangerous  than  such  a  place 
would  reasonably  be,  having  regard  for  the  necessities  of  its 
business  and  the  nature  of  the  contrivances  necessarily  em- 
ployed in  carrying  it  on. 

The  case,  therefore,  stands  upon  a  different  footing  from  the 
cases  which  involve  the  duties  of  carriers  who  contract  to  carry 
passengers  safely  to  a  particular  destination.  In  such  cases, 
proof  of  an  injury  ordinarily  establishes  a  prima  facie  case 
of  negligence  in  favor  of  a  passenger  which  the  carrier  must 
overcome:  Cleveland  etc.  R.  R.  Co.  v.  Newell,  104  Ind.  264;  54 
Am.  Rep.  312. 

Where,  as  in  the  case  under  consideration,  the  obligation  ia 
not  in  its  nature  so  nearly  absolute,  and  the  circumstances  of 
the  accident  suggest,  at  first  blush,  that  it  may  have  been  un- 
avoidable, notwithstanding  ordinary  care,  the  plaintiff  charging 
negligence  assumes  the  burden  of  proving  that  the  defendant 
has,  by  some  act  or  omission,  violated  a  duty  incumbent  on  it, 
from  which  the  injury  followed  in  natural  sequence:  The  Nitro- 
•glycerine  Case,  15  Wall.  524;  MitcJiell  v.  Chicago  R'y  Co.,  51 
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Mich.  23G;  47  Am.  Rep.  566;  Patterson  on  Railway  Accident 
Law,  sec.  373. 

We  are  not  unmindful  of  those  cases  in  which  it  appeared 
that  persons  passing  along  public  streets  or  highways  had 
sustained  injury  by  being  struck  with  dangerous  substances 
thrown,  or  by  the  falling  of  objects  from  buildings  into  public 
streets.  It  has  been  held  that,  from  the  happening  of  such  an 
accident,  in  the  absence  of  explanatory  circumstances,  negli- 
gence will  be  presumed.  These  cases  go  upon  the  theory  that 
the  injurious  thing  was  inherently  and  intrinsically  dangerous, 
hurtful,  and  insecure,  and  that  it  was  hence  necessary  for  the 
defendant  to  show  that  he  was  exercising  reasonable  care  at 
the  time  of  the  accident:  Mullen  v.  St.  JohUf  57  N.  Y.  567; 
15  Am.  Rep.  530;  Pollock  on  Torts,  421. 

Taking  the  admitted  or  established  facts,  and  those  most 
favorable  to  the  plaintiff,  and  the  inquiry  in  the  present  case 
must  be,  Does  it  appear,  or  can  it  be  inferred,  that  the  railroad 
company  failed  to  observe  such  precaution  for  the  safety  of  the 
plaintiff's  decedent,  and  others  similarly  situate,  as  ordinarily 
regulates  the  conduct  of  reasonable  men  ?  or  can  it  be  inferred 
from  the  evidence  that  reasonable  men  engaged  in  like  business 
would  have  anticipated  and  provided  against  the  accident 
which  happened  ?  If  no  such  inference  could  properly  have 
been  drawn,  then  there  was  no  wrong;  the  company  was  not 
negligent,  and  there  is  no  liability. 

"  If,  in  the  prosecution  of  a  lawful  act,  a  casualty  purely 
accidental  arises,  no  action  can  be  supported  for  an  injury 
arising  therefrom."  The  party  upon  whom  such  an  injury 
chances  to  fall,  no  matter  how  much  our  sympathies  may  b© 
excited  in  his  behalf,  is  necessarily  left  to  bear  it:  Lewis  v. 
Flint  etc.  R'y  Co.,  54  Mich.  65;  52  Am.  Rep.  790;  Bennett  v. 
Ford,  supra. 

Mischief,  which  could  by  no  reasonable  possibility  have  beer* 
foreseen,  and  which  no  reasonable  person  would  have  antici- 
pated, cannot  be  taken  into  account  as  a  basis  upon  which  to 
predicate  a  wrong.  "  Now,  a  reasonable  man,"  says  a  recent 
learned  author,  "  can  be  guided  only  by  a  reasonable  estimate 
of  probabilities.  If  men  went  about  to  guard  themselves 
against  every  risk  to  themselves  or  others  which  might  by  in- 
genious conjecture  be  conceived  as  possible,  human  affairs 
could  not  be  carried  on  at  all.  The  reasonable  man,  then,  to 
whose  ideal  behavior  we  are  to  look  as  the  standard  of  duty, 
will  neither  neglect  what  he  can  forecast  as  probable,  nor  waste 
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his  anxiety  on  events  that  are  bareljr  possible.  He  will  order 
his  precaution  by  the  measure  of  what  appears  likely  in  the 
known  course  of  things":  Pollock  on  Torts,  36. 

The  proper  inquiry  is  not  whether  the  accident  might  have 
been  avoided  if  the  company  had  anticipated  its  occurrence, 
but  whether,  taking  the  circumstances  as  they  then  existed, 
the  company  was  negligent  in  failing  to  anticipate  and  provide 
against  the  occurrence:  Beatty  v.  Central  Iowa  R'y  Co.,  58 
Iowa,  242;  8  Am.  &  Eng.  R.  R.  Cas.  210. 

The  duty  imposed  does  not  require  the  use  of  every  possible 
precaution  to  avoid  injury  to  individuals,  nor  that  the  company 
should  have  employed  any  particular  means  which,  it  may  ap- 
pear after  the  accident,  would  have  avoided  it.  It  was  only 
required  to  use  such  reasonable  precautions  to  prevent  acci- 
dents as  would  have  been  adopted  by  prudent  persons  prior  to 
the  accident:  Chicago  etc.  R.  R.  Co.  v.  Stumps,  55  111.  3G7. 

These  principles  are  illustrated  in  a  great  variety  of  cases, 
some  of  which  may  with  propriety  be  referred  to  more  par- 
ticularly. 

In  Sjogren  v.  Hall,  53  Mich.  274,  the  plaintiflf,  by  some  acci- 
dent not  explained,  lost  his  leg  by  being  caught  in  a  wheel 
connected  with  the  operation  of  a  saw-mill  in  which  he  was 
employed.  The  plaintiff  claimed  that  the  defendant  was  neg- 
ligent in  leaving  the  wheel  uncovered,  and  that  at  a  very  small 
expense  the  accident  could  have  been  prevented.  Cooley,  J., 
delivering  the  opinion  of  the  court,  said:  "If  the  accident 
which  occurred  was  one  at  all  likely  to  happen, — if  it  was  a 
probable  consequence  of  a  person  working  about  the  wheel 
that  he  would  be  caught  in  it  as  the  plaintiff  was, — there 
would  be  ground  for  pressing  this  argument.  But  the  accident 
cannot  be  said  to  be  one  which  even  a  prudent  man  would  have 
been  likely  to  anticipate So  far  as  there  is  a  duty  rest- 
ing upon  the  proprietor  in  any  of  these  cases,  it  is  a  duty  to 
guard  against  probable  dangers;  and  it  does  not  go  to  the  ex- 
tent of  requiring  him  to  render  accidental  injuries  impossible": 
Richards  v.  Rough,  53  Mich.  212;  Mitchell  v.  Chicago  etc.  R'y 
Co.,  supra. 

So  in  the  case  of  City  of  Allegheny  v.  Ziminerman,  95  Pa.  St. 
287,  40  Am.  Rep.  649,  which  was  a  suit  to  recover  for  injuries 
sustained  by  the  falling  of  a  liberty  pole  which  had  been 
erected  in  the  street,  it  was  held,  following  the  general  rule, 
that  "  one  is  answerable  in  damages  for  the  consequences  of 
bis  faults  only  so  far  as  they  are  natural  and  proximate,  and 
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may  therefore  have  heea  foreseen  hy  ordinary  forecast,  and 
not  for  those  arising  from  a  conjunction  of  his  own  faults  with 
circumstances  of  an  extraordinary  nature  ":  Fairbanks  v.  Kerr^ 
70  Pa.  St.  86;  10  Am.  Rep.  664;  Baler  v.  Fehr,  97  Pa.  St.  70; 
Hoag  V.  LaTce  Shore  etc.  R.  R.  Co.,  85  Id.  293;  27  Am.  Rep.  653. 

Lojtus  V.  Union  Ferry  Co.,  84  N.  Y.  455,  38  Am.  Rep.  533, 
involved  analogous  principles.  That  was  a  suit  predicated 
upon  a  charge  of  negligence  in  maintaining  an  insufficient 
guard  on  the  side  of  a  float  used  by  passengers  going  upon 
and  leaving  the  ferry-boat.  In  some  manner  not  clearly  ex- 
plained, a  child,  in  leaving  the  ferry-boat  in  company  with  its 
mother,  fell  through  or  over  the  guard,  and  was  drowned.  The 
float  had  been  used  for  five  or  six  years  before  the  accident, 
and  was  similar  to  the  floats  at  other  ferries.  Great  numbers 
of  persons  had  passed  over  it,  and  no  accident  had  happened 
before.  The  court,  giving  judgment  for  the  defendant,  said: 
"  It  was  possible  for  the  defendant  so  to  have  constructed  the 
guard  that  such  an  accident  as  this  could  not  have  happened; 
and  this,  so  far  as  appears,  could  have  been  done  without  un- 
reasonable expense  or  trouble.  If  the  defendant  ought  to  have 
foreseen  that  such  an  accident  might  happen,  or  if  such  an 
accident  could  reasonably  have  been  anticipated,  the  omission 
to  provide  against  it  would  be  actionable  negligence.  But  the 
facts  rebut  any  inference  of  negligence  on  this  ground.  The 
company  had  the  experience  of  years,  certifying  to  the  suffi- 
ciency of  the  guard That  this  was  likely  to  occur  was 

negatived  by  the  fact  that  multitudes  of  persons  had  passed 
over  the  bridge  without  the  occurrence  of  such  a  casualty  ": 
Dougan  v.  Champlain  etc.  Co.,  56  N.  Y.  1;  Crocheron  v.  North 
Shore  etc.  Co.,  56  Id.  656;  Cleveland  v.  New  Jersey  etc.  Co.,  68 
Id.  306;  Burke  v.  Witherhee,  98  Id.  562;  Marsh  v.  Chickering, 
101  Id.  396. 

Crafter  v.  Metropolitan  R'y  Co.,  L.  R.  1  Com.  P.  300,  was  a  suit 
to  recover  for  an  injury  occasioned  by  the  plaintiff  falling  on  a 
stairway,  which  the  defendant's  duty  required  it  to  keep  in  a 
safe  condition.  The  cause  of  the  slipping  was  that  the  brass 
nosing  of  the  stairs  had  been  worn  smooth  by  travel  over  it, 
and  a  builder  testified  that,  in  his  opinion,  the  staircase  was  un- 
safe on  account  of  the  smooth  condition  of  the  nosing  and  the 
absence  of  a  hand-rail.  There  was  nothing  to  contradict  this, 
except  that  great  numbers  of  persons  had  passed  over  the 
stairs,  and  that  no  accident  had  ever  happened  before.  Set- 
ting aside  a  verdict  for  the  plaintifl",  the  court  held  there  was 
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no  evidence  of  negligence:  Blyth  v.  Birmingham  Waterworks 
Co.,  11  Ex.  781;  Metropolitan  Ry  Co.  v.  Jackson,  L.  R.  3  App. 
C.  193;  Sharp  v.  Powell,  L.  R.  7  Com.  P.  253. 

In  a  very  recent  case  it  appeared  that  a  passenger  seated  in 
a  railway  car  was  injured  by  the  falling  of  a  clothes-wringer 
from  the  rack  above  the  seat,  another  passenger  having  placed 
it  there.  There  was  no  evidence  that  the  position  of  the  wringer 
in  the  rack  was  such  as  to  indicate  that  it  was  insecure,  or  that 
there  was  any  reason  to  anticipate  that  an  accident  might  hap- 
pen. It  was  held  that  the  failure  of  the  trainmen  to  notice  the 
wringer,  or,  if  noticed,  to  order  its  removal,  was  not  negligence: 
Morris  v.  New  York  Central  etc.  R.  R.  Co.,  106  N.  Y.  678. 

These  cases,  to  a  greater  or  less  extent  at  least,  go  upon  the 
theory  that  persons  who  are  charged  with  a  duty  in  relation 
to  a  particular  matter  or  thing  have  a  right  to  rely  upon  the 
euflficiency  of  a  structure  or  contrivance,  such  as  is  in  common 
use  for  the  purpose,  and  which  has  been  in  fact  safely  used 
under  such  a  variety  of  conditions  as  to  demonstrate  its  fitness 
for  the  purpose.  When  a  structure  or  appliance,  such  as  is  in 
general  use,  has  uniformly  answered  the  purpose  for  which  it 
'  was  designed  and  used,  under  every  condition  supposed  to  be 
possible  in  the  business,  it  cannot  in  reason  be  said  that  a 
person  has  not  acted  with  ordinary  prudence  and  sagacity  in 
not  anticipating  an  accident  which  afterwards  happens  in  the 
use  of  the  thing,  notwithstanding  it  continued  substantially  in 
the  same  condition  all  the  time.  Of  course,  if  the  structure 
or  thing  was  inherently  dangerous,  or  had  become  intrinsically 
insecure,  and  the  person  who  was  responsible  for  its  safety  had 
actual  or  constructive  notice  of  its  condition,  the  fact  that  it 
had  been  used  before  without  injury  would  not  exempt  the  per- 
fion  80  responsible  from  liability  when  an  accident  happened 
on  account  of  its  defective  condition.  So,  also,  if  the  thing 
which  occasioned  the  accident  was  inherently  dangerous  or  in- 
secure, the  fact  that  no  such  occurrence  had  ever  taken  place 
before  would  not  be  conclusive  evidence  that  due  caution  was 
observed.  Extraordinary  and  unusual  occurrences  are  not  to 
be  as  readily  anticipated,  under  any  circumstances,  as  are 
those  which  frequently  happen. 

The  rule  deducible  from  the  authorities  in  cases  analogous 
to  the  present  is,  that  in  order  that  liability  shall  attach  for 
an  injury  occasioned  by  something  not  inherently  dangerous 
and  defective,  which  is  found  upon  the  grounds  of,  or  in  use 
by,  one  who  is  under  a  qualified  obligation  to  the  injured 
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person,  it  must  be  shown  that  the  defendant  either  knew,  or 
that,  by  the  exercise  of  such  reasonable  skill,  vigilance,  and 
sagacity  as  are  ordinarily  possessed  and  employed  by  persons 
experienced  in  the  particular  business  to  which  the  thing 
pertains,  he  should  have  known,  of  its  defective  and  danger- 
ous condition,  and  that  the  natural  and  probable  consequence 
of  its  use  would  be  to  produce  injury  to  some  one:  City  of 
Chicago  v.  Starr,  42  111.  174;  89  Am.  Dec.  422;  Joy  v.  Win- 
nisimmet  Co.,  114  Mass.  63;  Lane  v.  Atlantic  Works,  111  Id. 
136. 

Is  there  anything  in  the  evidence  to  show  that  a  prudent 
person,  prior  to  the  unfortunate  accident  which  gave  rise  to 
this  suit,  would  have  regarded  the  wires  crossing  the  tracks 
in  the  manner  described  as  a  source  of  probable  danger  to 
persons  at  or  about  the  railroad  company's  depot  and  grounds? 
The  evidence  shows  afl&rmatively  that  it  was  not  so  regarded. 
There  is  no  law  fixing  the  height  at  which  telegraph  wires 
shall  be  maintained  at  points  where  they  cross  railroads  or 
other  highways.  Their  height  must,  therefore,  be  regulated 
primarily  so  as  not  to  put  in  jeopardy  the  safety  of  those  who 
have  occasion  to  pass  under  them  by  the  customary  modes, 
and  incidentally,  so  as  not  to  unnecessarily  expose  others  who 
have  occasion  to  come  where  they  are  to  danger. 

A  telegraph  wire  carried  from  one  pole  to  another  is  not  in 
and  of  itself  a  dangerous  object.  If  it  should  become  un- 
fastened, or  detached  from  one  or  more  of  the  poles  which 
carried  the  wire,  and  should  fall  to  the  ground,  or  upon  some 
one,  it  would  not,  under  ordinary  circumstances,  put  life  or 
limb  in  jeopardy.  It  could  only  become  a  source  of  danger 
to  persons  other  than  those  who  came  in  contact  with  it  by 
some  combination  of  circumstances  or  conjunction  of  forces 
beyond  the  telegraph  wire  itself. 

Now,  the  railroad  company  was  only  bound  to  anticipate 
such  combinations  of  circumstances,  and  accidents  and  inju- 
ries therefrom,  as,  taking  into  account  its  own  past  experience, 
and  the  experience  and  practices  of  others  in  similar  situa- 
tions, together  with  what  was  inherently  probable  in  the  condi- 
tion of  the  wires  as  they  related  to  the  conduct  of  its  business, 
it  might  reasonably  forecast  as  likely  to  happen. 

Naturally,  the  first  and  chief  consideration  would  be  as  to 
the  height  of  the  wires  above  the  track,  so  as  to  make  them 
safe  for  those  whose  duty  required  them  to  pass  under  on  the 
top  of  trains.     Upon  this  subject,  what  are  the  facts?    All 
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those  connected  with  the  railroad  and  telegraph  service,  in- 
cluding the  "  tall  brakeman,"  unite  in  saying  that  it  never 
occurred  to  any  of  them  before  the  day  of  the  accident  that 
there  was  any  danger,  or  that  contact  with  the  wires  was  or- 
dinarily possible.  On  that  day,  by  a  combination  of  extraor- 
dinary circumstances  not  at  all  satisfactorily  explained,  the 
brakeman  already  mentioned  did  what  to  him,  and  all  others 
connected  with  the  service,  so  far  as  the  evidence  shows, 
seemed,  up  to  that  moment,  impossible.  He  came  unexpect- 
edly in  contact  with  the  wire,  with  the  result  already  men- 
tioned. 

Now,  if  any  dependence  is  to  be  placed  in  the  testimony  of 
human  witnesses,  who  are  wholly  uncontradicted,  it  is  very 
clear  that  neither  the  brakeman  who  came  in  contact  with 
the  wire,  nor  any  other  employee  of  the  railway  conjpany, 
could  have  maintained  an  action  against  it  for  an  injury  from 
the  telegraph  wires.  This  is  so,  because  all  of  them  testify 
that  they  passed  under  it  daily,  and  always  considered  it  safe. 
As  is  said  in  BurJce  v.  Witherbee,  supra,  a  case  closely  analo- 
gous in  principle:  "  Under  such  circumstances,  can  the  de- 
fendants bo  charged  with  negligence?  Were  they  bound  to 
know  more  than  every  one  else?  Ought  they  to  have  per- 
ceived danger  that  was  not  visible  to  any  one  else,  and  which 
those  whose  lives  were  most  exposed  were  not  suflBciently 
wise  or  vigilant  to  foresee?" 

In  Baltimore  etc.  R.  R.  Co.  v.  Rowan,  104  Ind.  88,  the  lia- 
bility of  a  railroad  company  for  an  injury  to  one  of  its  brake- 
men,  who  came  in  couL^ct  with  an  overhead  bridge,  was  made 
to  depend  upon  the  following  propositions:  1.  The  main- 
tenance of  a  bridge  over  the  railroad  track  at  an  insuffi- 
cient height  to  enable  brakemen  to  discharge  their  duties  in 
safety;  2.  Knowledge  by  the  railroad  company  that  the  bridge 
was  dangerous;  3.  Ignorance  of  the  brakeman  that  it  was 
dangerous  for  him  to  undertake  the  duties  imposed  upon  him 
while  passing  under  the  bridge. 

Every  element  of  liability  as  set  forth  in  the  case  cited  is 
absent  in  the  present  case. 

If,  then,  the  railroad  company  maintained  its  track,  and 
the  wires  crossing  over  it,  so  that  it  discharged  its  duty  to 
those  whose  safety  was  directly  and  primarily  involved,  could 
it  reasonably  have  anticipated  an  accident  such  as  the  one 
which  happened? 

There  is  no  evidence  in  the  record  -which  enables  us  to  an- 


206  Wabash  etc.  R'y  Co.  v.  Locke.  [Indiana, 

Bwer  this  inquiry  in  the  aflBrmative.  Of  course,  we  do  not 
mean  to  say  that  there  might  not  have  been  circumstances 
which  would  have  defeated  an  action  by  the  brakeman  who 
came  in  contact  with  the  wire,  and  yet  have  permitted  a  re- 
covery by  an  injured  third  person.  If,  through  the  fault  or 
negligence  of  the  brakeman,  the  wire  had  been  thrown  down, 
and  the  injury  of  the  decedent  had  resulted,  there  would  be 
no  doubt  but  that  a  recovery  might  be  had.  No  one  pretends, 
however,  that  the  brakeman  was  in  fault.  His  contact  with 
the  wire  was  wholly  unexpected,  and  a  surprise  to  him. 

He  relied  upon  the  fact  that  he  had  passed  under  it  daily, 
and  was,  therefore,  fully  justified  in  supposing  he  could  pass 
under  safely  again.  That  he  acted  as  he  did  is  a  circum- 
stance which  indicates  almost  conclusively  that  his  contact 
with  the  wire  was  the  result  of  a  combination  of  circumstances 
that  the  railroad  company  could  not  have  foreseen.  Upon  the 
broadest  assumption  that  the  appellee  makes  of  the  facts,  this 
must  be  so.  Take  it,  and  this  is  the  most  that  it  is  claimed 
the  evidence  shows,  that  one  of  the  wires  "  sagged  "  so  that  a 
brakeman  some  inches  above  the  average  height  of  men,  hap- 
pening at  the  moment  of  passing  under  the  wire  to  stand 
erect  upon  a  car  some  inches  above  the  average  height  of 
cars,  came  in  contact,  by,  say  three  to  three  and  a  half  inches, 
with  the  wire,  and  can  it  be  said  that  the  company,  notwith- 
standing this  brakeman  and  all  others  supposed  the  wire  to 
bo  above  the  possibility  of  contact,  must  have  anticipated,  not 
only  the  remarkable  conjunction  of  the  depressed  wire  with 
the  tall  brakeman  erect  upon  a  high  car,  but  that  it  must 
have  looked  beyond  the  brakeman  thus  situate,  and  antici- 
pated that  the  wire  might  be  knocked  down,  — which  in  itself 
would  ordinarily  have  hurt  no  one,  —  and  that  such  a  combi- 
nation of  circumstances  would  then  follow  as  might  result  in 
serious  injury  to  some  one?  Unless  the  rule  is  to  be  that 
everything  which  by  any  possibility  may  happen  is  to  be  an- 
ticipated and  provided  against,  or  that  because  a  thing  has 
happened  it  must  have  been  anticipated,  there  can  be  no  lia- 
bility on  the  facts  proven  in  this  case. 

But  it  is  said,  finally,  that  it  was  the  peculiar  province  of 
the  jury  to  determine  whether  or  not  the  railroad  company 
was  guilty  of  negligence  in  not  anticipating  and  providing 
against  the  accident  which  resulted  in  the  intestate's  death. 
Hence,  it  is  argued,  the  jury,  having  found  a  verdict  for  the 
plaintiff,  must  have  determined  that  the  railroad  company 
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was  negligent,  and  as  this  court,  under  the  rule,  cannot  weigh 
the  evidence,  that  should  be  the  end  of  the  matter. 

While  it  is  quite  true  that  it  is  the  duty  of  the  jury,  under 
proper  instructions,  to  determine  whether  or  not,  upon  any 
given  state  of  facts,  negligence  ought  to  be  inferred,  it  is  never- 
theless the  duty  of  the  court  first  to  say  whether,  upon  the 
facts  most  favorable  to  the  plain  tifiF,  negligence  can  be  inferred. 
It  is  settled  law  that  the  jury  cannot  arbitrarily,  and  without 
evidence,  infer  negligence.  "  When  the  evidence  fails  to  estab- 
lish the  defendant's  duty,  and  its  non-performance, — that  is, 
when  the  evidence  is  equally  consistent  with  the  existence  or 
non-existence  of  negligence," — there  is  no  evidence  which 
justifies  the  jury  in  finding  negligence:  Toledo  etc.  R'y  Co.  v. 
Brannagan,  75  Ind.  490;  Searles  v.  Manhattan  R'y  Co.,  101 
N.  Y.  661 ;  Patterson  on  Railway  Accident  Law,  sec.  373,  and 
cases  cited  in  note  5. 

The  evidence  must  affirmatively  establish  circumstances 
from  which  the  inference  fairly  arises  that  the  accident  re- 
sulted from  the  want  of  some  precaution  which  the  defendant 
ought  to  have  taken:  Hayes  v.  Michigan  Central  R.  R.  Co.,  Ill 
U.  S.  228. 

"The  judge,"  said  the  lord  chancellor  in  Metropolitan  R'y 
Co.  V.  Jackson,  supra,  "has  a  certain  duty  to  discharge,  and 
the  jurors  have  another  and  a  different  duty.  The  judge  has 
to  say  whether  any  facts  have  been  established  by  evidence 
from  which  negligence  maybe  reasonably  inferred;  the  jurors 
have  to  say  whether,  from  those  facts,  when  submitted  to  them, 
negligence  ought  to  be  inferred.  It  is,  in  my  opinion,  of  the 
greatest  importance  in  the  administration  of  justice  that  these 
separate  functions  should  be  maintained,  and  should  be 
maintained  distinct.  It  would  be  a  serious  inroad  on  the 
province  of  the  jury,  if,  in  a  case  where  there  are  facts  from 
which  negligence  may  reasonably  be  inferred,  the  judge  were 
to  withdraw  the  case  from  the  jury  upon  the  ground  that,  in 
his  opinion,  negligence  ought  not  to  be  inferred;  and  it 
would,  on  the  other  hand,  place  in  the  hands  of  the  jurors 
a  power  which  might  be  exercised  in  the  most  arbitrary 
manner,  if  they  were  at  liberty  to  hold  that  negligence  might 
be  inferred  from  any  state  of  facts  whatever." 

The  rule,  as  thus  stated,  has  often  been  recognized  by  the 
courts  of  this  country:  Randall  v.  Baltimore  etc.  R.  R.  Co.,  109 
U.  S.  478;  Gregory  v.  Cleveland  etc.  R.  R.  Co.,  112  Ind.  385;  Con- 
ner V.  Citizens'  etc.  R'y  Co.,  105  Id.  62;  55  Am.  Rep.  177,  and 
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cases  cited;  Woolery  v.  Louisville  etc.  Ry  Co.,  107  Ind.  381;  57 
Am.  Rep.  115,  and  cases  cited;  Pollock  on  Torts,  365. 

We  have  been  unable  to  discover  any  evidence  in  the  record 
of  the  present  case  from  which  a  reasonable  inference  can 
fairly  arise  that  the  railroad  company  had  omitted  any  pre- 
caution which  prudent  persons  engaged  in  like  business  would 
have  taken. 

There  are  other  questions  in  the  record,  but  as  they  may  not 
arise  again  in  case  of  another  trial,  if  there  should  be  one,  we 
do  not  now  consider  them. 

The  judgment  is  reversed,  with  costs,  with  directions  to  the 
court  below  to  sustain  the  appellant's  motion  for  a  new  trial. 


Accident,  LiABiLmr  in  Consequence  of:  See  WekJi  v.  Durand,  4  Am. 
Rep.  55;  Holmes  v,  Mather,  16  Id.  384,  note;  Brown  v.  Collins,  16  Id.  372; 
no  liability  in  case  of  misadventure  or  unforeseen  accident:  Lafflin  v.  Buffalo 
etc.  R.  R.  Co.,  60  Id.  433. 

Negligence,  when  Jukt  mat  Infee:  Memphis  etc.  R.  R.  Co.  v.  String- 
fellow,  51  Am.  Rep.  598,  and  note  602;  and  see  JoJinson  v.  Bi-uner,  100  Am. 
Dec.  613,  and  note  618;  Detroit  etc.  R.  R.  Co.  v.  Curtis,  99  Id.  141,  and  note 
144;  Pennsylvania  R.  R.  Co.  v.  Bamett,  98  Id.  346,  and  note  350. 

Durr  OF  Railroad  Company  to  Keep  its  Station,  Platforms,  and 
Approaches  thereto  in  Safe  Condition:  Hamilton  v.  Texas  ^c.  R.  R.  Co., 
53  Am.  Rep.  756;  McKone  v.  Mich.  etc.  R.  R.  Co.,  4n  Id.  596;  Montgomery 
etc.  R.  R.  Co.  V.  TJiompson,  54  Id.  72;  Gillis  v.  Penn.  R.  R.  Co.,  98  Am.  Dec. 
317,  and  note  322;   WicJdta  R.  R.  v.  Davis,  1  Am.  St.  Rep.  275. 

Where  Tort  is  CoMMirrED,  It  is  General  Character  of  Act,  and 
not  Particular  Result,  that  the  law  regards.  It  is  true,  however,  that 
the  act  which  causes  the  injury  must  be  a  negligent  one,  and  this  it  cannot 
be  unless  the  facts  show  that  it  was  one  which  ordinary  care  would  have  en- 
abled the  person  who  did  it  to  foresee  and  provide  against:  Louisville  etc.  R.  R, 
Co.  V.  Wood,  113  Ind.  566,  citing  the  principal  case.  It  is  also  cited  in  Evans- 
ville  etc  R.  R.  Co.  v.  Carvener,  113  Id.  53,  to  the  point  that  a  defendant  who, 
in  violation  of  an  express  statutory  duty,  places  or  causes  an  obstruction  in 
a  public  highway  will  not  be  heard  to  say  that  he  did  not  anticipate  an 
injury,  which  was  the  direct  result  of  his  unlawful  act,  when  the  person 
injured  was  without  fault.  It  is  cited  to  the  point  that  where  the  facts  are 
nndiapnted  and  unequivocal,  the  court  must  apply  the  law  to  them,  in  Indian- 
apoUtete.  R'y  Co.  v.  Watson,  Sup.  Ct.  Ind.,  March  7,  1888. 
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DooLEY  V.  Town  of  Sullivan. 

ril2  Indiana,  451.] 

Tf.iAim.rrr  OF  ToWN  FOR  NEGLIGENCE — UNGUARDED  EXCAVATION  IN  SlDB" 
WALK.  —  A  complaint  against  a  town  alleged  that  the  corporation  caused 
an  excavation  to  be  made  in  a  sidewalk,  which  was  left  unguarded,  and 
that  the  plaintiff,  without  his  negligence,  fell  into  th'e  excavation  in  the 
night-time,  and  was  greatly  injured.  The  answer  averred  that  the  ex* 
cavation  was  made  by  the  owner  of  a  lot  abutting  on  the  street,  in  ac- 
cordance with  an  ordinance  requiring  him  to  improve  the  sidewalk;  and 
that  when  the  work  was  left,  on  the  uight  the  plaintiff  was  injured,  such 
lot-owner,  using  all  care  and  diligence,  placed  near  the  excavation  a  good 
and  sufficient  danger-signal,  which  the  plaintiff  carelessly  and  wholly 
disregarded.  Held,  that  the  answer  was  unquestionably  good. 
Only  Ordinary  Care  is  Required  of  Municipal  Corporation,  its 
agents,  and  contractors;  and  such  care  does  not  require  that  a  watch 
be  kept  during  the  night  over  an  excavation,  unless  there  are  circum- 
stances peculiar  to  the  particular  case  making  it  necessary.  It  is  suffi- 
cient, as  a  general  rule,  to  show  that  proper  signals  or  secure  guards 
were  placed  about  an  excavation  on  quitting  work,  and  no  liability  at* 
taches  if  a  wrong-doer  removes  the  signals  during  the  night. 
Municipal  Corporation  is  not  Liable  for  Legislative  or  Judicial 
Acts,  and  can  only  be  held  liable  for  negligence  where  it  perforins  min- 
isterial acts. 
Acrrs  of  liOT-owNER  in  Improving  Sidewalk,  Liability  of  Town  for.  — 
The  Revised  Statutes  of  Indiana,  1881,  section  3357,  authorizes  the 
board  of  trustees  of  any  incorporated  town  to  compel  abutting  lot- 
owners  to  improve  the  sidewalks:  held,  that  the  acts  of  a  lot-owner 
who  improves  a  sidewalk,  under  an  ordinance  adopted  in  pursuance  of 
the  statute,  cannot  be  deemed  the  acts  of  the  town  in  such  a  sense  as  to 
charge  it  with  his  negligence;  that  in  order  to  charge  the  corporation, 
evidence  of  the  negligence  of  the  lot-owner  must  be  supplemented  by 
evidence  that  the  town  authorities  were  negligent,  or  that  the  work  di- 
rected to  be  done  was  intrinsically  dangerous. 

C.  E.  Barrett,  IF.  C.  Barrett,  J.  W.  Shelton,  and  J.  S.  Bays, 
for  the  appellant. 

J.  T.  Beasley  and  A.  B.  Williams,  for  the  appellee. 

By  Court,  Elliott,  J.  The  complaint  of  the  appellant 
alleges  that  the  appellee  caused  the  sidewalk  on  one  of  the 
public  streets  of  the  town  to  be  torn  up  and  an  excavation  to 
be  made  therein;  that  the  excavation  was  left  unguarded; 
that  there  were  no  barriers  or  signal-lights  placed  about  it; 
and  that  the  plaintiff,  without  any  negligence  on  his  part,  fell 
into  the  excavation  on  the  night  of  the  twenty-second  day  of 
September,  1885,  and  was  greatly  injured. 

The  second  paragraph  of  the  appellee's  answer  avers,  in 
eubstance,  that  Stephen  A.  White  is  the  owner  of  a  lot  abut- 
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ting  on  the  street;  that  he  was  required  by  an  ordinance 
passed  by  the  board  of  trustees  of  the  town  to  improve  the 
sidewalk  in  front  of  his  lot;  that  the  only  connection  the  town 
had  with  the  improvement  was  to  enact  the  ordinance  and 
notify  White  to  proceed  under  it  to  make  the  improvement;, 
that  he  proceeded  in  accordance  with  the  ordinance  and  no- 
tice; that  he  tore  up  the  sidewalk,  and  made  the  excavation 
into  which  the  plaintiff  fell;  that  when  the  work  was  left  on 
the  night  of  September  22,  1885,  White  placed  near  it  a  good 
and  sufficient  danger-signal,  and  "used  all  the  care  and 
diligence  he  possibly  could  do  in  the  prosecution  of  the  work 
and  in  the  placing  of  a  danger  mark,  warning,  and  signal  at 
the  excavation;  and  that  the  plaintiff,  carelessly,  recklessly^ 
and  wholly  disregarding  said  signal,  and  without  any  fault 
on  the  part  of  White,"  went  into  the  excavation. 

This  answer  is  unquestionably  good.  It  is  good  because 
it  shows  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence. It  is  good  because  it  shows  that  White  was  not  guilty 
of  any  negligence.  In  cases  like  this,  only  ordinary  care  is 
required  of  a  municipal  corporation,  its  agents,  and  contrac- 
tors, and  ordinary  care  does  not  require  that  a  watch  be  kept 
during  the  night  over  an  excavation,  unless  there  are  circum- 
stances peculiar  to  the  particular  case  making  it  necessary. 
As  a  general  rule,  it  is  sufficient  to  show  that  proper  signals 
or  secure  guards  were  placed  about  an  excavation  on  quitting 
work,  and  neither  the  corporation  nor  its  contractor  is  liable 
if  a  wrong-doer  removes  the  signals  during  the  night:  Doherty 
V.  Waltham,  4  Gray,  596;  Shearman  and  Redfield  on  Negli- 
gence, sec.  860. 

The  difficult  and  controlling  question  arises  on  the  ruling 
denying  a  new  trial.  The  evidence  shows  that  the  work  was 
done  by  the  property  owner,  White,  under  an  ordinance 
passed  by  the  board  of  trustees,  and  that  the  corporate  au- 
thorities had  no  notice  of  the  excavation.  If  White  is  to  be 
regarded  as  occupying  the  position  of  an  independent  con- 
tractor, then  it  is  quite  clear  that  to  fasten  a  liability  on  the 
town  it  must  be  shown  that  the  work  was  intrinsically  dan- 
gerous, or  that  the  town  authorities  had  notice  of  the  danger, 
or  were  negligent  in  not  acquiring  notice:  Ryan  v.  Curran,  64 
Ind.  345;  31  Am.  Rep.  123;  Corporation  of  Bluffton  v.  MathewSy 
92  Ind.  213;  City  of  Evansville  v.  Wilter,  86  Id.  414;  City  of 
Madison  v.  Baker,  103  Id.  41;  2  Dillon  on  Municipal  Corpora- 
tions, 3d  ed.,  sees.  1025,  1029. 
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There  is  no  evidence  that  the  improvement  was  intrinsically 
dangerous,  nor  is  there  evidence  that  the  corporate  authorities 
had  notice,  or  were  negligent  in  not  acquiring  notice.  The 
case  cannot,  therefore,  be  maintained  unless  the  act  of  the 
property  owner  be  deemed  that  of  the  town. 

On  the  one  side  it  is  contended  that  the  act  was  not  that  of 
the  town,  but  of  a  person  standing  substantially  in  the  posi- 
tion of  an  independent  contractor,  and  that  the  town  did  no 
more  than  it  had  a  lawful  right  to  do  in  enacting  the  ordi- 
nance; while,  on  the  other  side,  it  is  contended  that  the  act 
of  the  property  owner  was  the  act  of  the  municipal  corporation, 
and  that  the  corporation  is  liable  for  his  negligence. 

It  is  quite  well  settled  that  a  municipal  corporation  is  not 
liable  for  legislative  or  judicial  acts:  City  of  Terre  Haute  v. 
Hudnut,  112  Ind.  542.  It  is  only  where  the  corporation  per- 
forms ministerial  acts  that  it  can  be  held  liable  for  negligence. 
There  is,  therefore,  nothing  in  the  act  of  the  board  of  trustees 
in  enacting  the  ordinance  directing  the  making  of  the  improve- 
ment upon  which  a  cause  of  action  can  be  based.  If  there  is 
any  liability  at  all,  it  must  be  because  of  some  negligence  in 
the  discharge  of  ministerial  duties. 

We  think  that  the  authority  of  a  town  extends  to  sidewalks, 
and  that  their  liability  is  commensurate  with  their  duty.  It 
is  beyond  controversy  that  a  sidewalk  is  part  of  a  street,  and 
consequently  a  statute  referring  to  streets  embraces  sidewalks: 
State  V.  Berdetta,  73  Ind.  185;  38  Am.  Rep.  117;  City  of  Ko- 
homo  V.  Mahan,  100  Ind.  242;  2  Dillon  on  Municipal  Corpo- 
rations, sec.  780,  note  1. 

It  is  clear  that  the  town  has  authority  over  sidewalks,  and 
is  under  a  duty  to  use  ordinary  care  to  keep  them  in  a  rea- 
sonably safe  condition  for  use  by  those  who  exercise  ordinary 
care.  This  appeal  cannot,  therefore,  be  disposed  of,  as  ap- 
pellee's counsel  affirm,  upon  the  ground  that  the  corporate 
duty  does  not  extend  to  sidewalks. 

If  the  acts  of  White  are  to  be  regarded  as  those  of  the  town, 
then  there  may  be  a  liability  for  his  negligence  without  proof 
of  notice,  as  it  is  the  duty  of  the  town  to  exercise  ordinary 
care  in  performing  work  undertaken  by  it.  But  in  our  judg- 
ment the  acts  of  a  property  owner  who  improves  a  sidewalk 
under  an  ordinance  of  a  town  cannot  be  deemed  the  acts  of 
the  town  in  such  a  sense  us  to  charge  the  town  with  his  negli- 
gence. In  order  to  charge  the  corporation,  evidence  of  the 
negligence  of  the  property  owner  must  be  supplemented  by 
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evidence  that  the  town  authorities  were  negligent,  or  that  the 
work  directed  to  be  done  was  intrinsically  dangerous. 

The  statute  expressly  authorizes  the  board  of  trustees  to 
compel  abutting  lot-owners  to  improve  the  sidewalks.  It  is, 
indeed,  doubtful  whether  the  board  has  power  to  cause  the 
improvement  to  be  made  in  any  other  method.  The  statute 
reads  thus:  "Whenever,  in  the  opinion  of  the  board  of  trustees 
of  any  incorporated  town  in  this  state,  public  convenience  re- 
quires that  the  sidewalks  of  any  street  in  such  town  should  be 
graded,  or  paved,  or  planked,  such  board  of  trustees  may 
by  an  ordinance,  compel  the  owners  of  lots  adjoining  such 
street  to  grade,  pave,  or  plank  the  same":  R.  S.  1881,  sec. 
3357. 

This  statute  requires  the  corporate  authorities,  in  cases 
where  they  proceed  under  it,  to  compel  the  property  owners  to 
make  the  improvement,  and  does  not  invest  them  with  author- 
ity to  select  the  persons  who  shall  do  the  work.  Under  this 
statute  there  is  no  authority  vested  in  the  municipal  authori- 
ties to  choose  agents  or  servants  to  do  the  ministerial  work; 
that  is  left  with  the  property  owner.  Where  there  is  no  right 
of  selecting  or  choosing,  the  relation  of  principal  and  agent 
cannot  exist;  and  where  the  relation  of  principal  and  agent 
does  not  exist,  the  maxim  respondeat  superior  cannot  apply. 

It  is  therefore  logically  inconceivable  that  a  municipal  cor- 
poration, which  is  itself  free  from  fault,  should  be  held  respon- 
sible for  the  negligence  of  a  person  not  voluntarily  chosen  by 
it  to  perform  an  act.  The  authorities  are  harmonious  upon 
this  point,  for  all  agree  that  where  the  person,  artificial  or  nat- 
ural, is  not  vested  with  the  authority  of  selecting,  the  maxim 
respondeat  superior  has  no  force:  Summers  v.  Board  etc.,  103 
Ind.  262;  53  Am.  Rep.  512,  and  cases  cited;  Bryant  v.  City  of 
St.  Paul,  21  Cent.  L.  J.  33,  and  cases  cited,  note;  2  Dillon  on 
Municipal  Corporations,  3d  ed.,  sees.  974,  1028. 

Judgment  affirmed. 


Power  of  Citt  to  Improve  Streets  at  Expense  of  Lot-owxers:  Dean 
V.  CJiarlion,  99  Am.  Dec.  205. 

Duty  of  Municipal  Corporation  to  Maintain  Guards  and  Lights 
ABOUT  Excavation  in  Street  or  Sidewalk  Undergoino  Repairs:  Kimball 
V.  CUy  of  Bath,  61  Am.  Dec.  243,  and  uote  245;  Manderschid  v.  Dubuque,  4 
Am.  Rep.  190;  BasseU  v.  St.  Joseph,  14  Id.  446;  IfibleU  v.  Nashville,  27  Id. 
755;  Hubbellv.  Yonkers,  58  Id.  522. 

Liability  of  Municipal  Corporation  for  Acts  of  its  Officers:  Eilsdorf 
V.  Si.  Louis,  100  Am.  Dec.  352,  and  note  357-360;  City  of  Ridimond  v.  Long, 
94  Id.  461,  46S. 
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[iia  UmiAXjL,  504.J 

Aor  ov  PmsoN  Ebsoitno  Babbko-wtrb  Fknok  on  hia  own  land,  along 
line  of  highway,  does  not  of  itself  render  him  liable  to  one  who  thereby 
sustains  an  injury;  but  the  rule  is  otherwise  if  the  fence  is  constructed 
and  maintained  in  such  a  manner  as  to  make  the  person  erecting  and 
maintaining  it  guilty  of  negligence. 

OwB  Who  Nbolioently  Constkitcts  and  KnowibgIiT  Maintains  Babbed- 
wiSB  Fence  in  dangerous  condition,  between  his  land  and  the  adjacent 
highway,  is  liable  for  an  injury  thereby  occasioned  to  domestic  animals 
lawfully  running  at  large,  and  which  are  attracted  within  the  inclosure 
by  the  presence  of  other  animals  and  growing  pasture. 

F.  T.  Hord  and  M.  D.  Emig,  for  the  appellant. 

W.  F.  Norton  and  S.  W.  Smith,  for  the  appellee. 

By  Court,  Elliott,  J.  Stated  in  a  condensed  form,  the 
material  allegations  of  the  appellant's  complaint  are  these: 
On  and  prior  to  May  5,  1885,  the  appellee  owned  fifteen 
acres  of  land,  bounded  on  the  east  by  a  public  street  of  the 
city  of  Columbus,  and  along  the  line  of  this  street  he  had 
constructed  a  barbed-wire  fence.  The  fence  was  composed  of 
wooden  posts  and  five  strings  of  barbed  iron  wire.  It  was 
negligently  constructed,  the  posts  being  insufficient  to  keep 
the- wire  at  a  proper  tension,  and  the  wires  were  not  drawn 
into  proper  position.  The  wires  were  armed  with  sharp  iron 
barbs  placed  along  them  at  a  distance  of  two  inches  apart. 
They  were  negligently  sufiered  to  sag  down  near  the  ground. 
They  hung  loosely  from  the  posts,  and  in  such  a  condition  as 
that  a  horse  coming  in  contact  with  them  would  be  entangled 
and  thrown  down.  The  fence  was  not  such  as  a  good  hus- 
bandman would  construct  or  maintain,  but  was  insuflBcient 
and  dangerous,  its  height  not  being  sufficient  to  keep  ofi"  horses 
or  cattle,  and  there  being  no  plank  or  other  thing  to  warn 
them  of  the  existence  of  the  fence.  The  fence  could  have 
been  made  safe  by  placing  a  board  along  the  top  of  it,  and  the 
wires  could  have  been  kept  at  a  proper  height  and  tension, 
but  the  defendant,  knowing  its  dangerous  condition,  suffered 
it  to  remain  insufficient  to  warn  ofi"  animals.  It  was  not  suffi- 
cient in  height,  as  the  defendant  knew,  to  prevent  animals 
from  attempting  to  cross  it.  On  the  fifth  day  of  May,  1885,  the 
horse  escaped  from  the  stable  of  the  plaintiff,  in  which  it  had 
been  fastened,  and,  without  fault  on  her  part,  wandered  upon 
the  street  bounding  the  defendant's  land.  At  that  time  the 
land  was  covered  with  green  grass,  on  which  the  horses  of  the 
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appellee  were  feeding.  The  appellant's  horse  was  attracted 
by  the  green  pasture  and  the  horses  feeding  on  it,  and  at- 
tempted to  cross  into  the  field.  In  attempting  to  cross  the 
fence,  it  was,  by  reason  of  the  dangerous  and  unsafe  condition 
thereof,  entangled  in  the  loose  wires,  thrown  down,  and  killed. 
The  proper  county  and  city  ofl&cers  had,  by  orders  duly  made, 
authorized  owners  of  horses  and  cattle  to  permit  them  to  run 
at  large. 

The  complaint  cannot  be  upheld  on  the  ground  that  erect- 
ing a  barbed-wire  fence  along  the  line  of  a  highway,  but  on 
private  property,  is  in  itself  an  actionable  wrong.  The  courts 
cannot  say,  as  matter  of  law,  that  erecting  such  a  fence  is  a 
tort.  We  cannot,  therefore,  yield  to  the  contention  of  counsel 
that  the  act  of  an  individual  in  erecting  a  fence  of  that  kind 
in  itself  renders  him  liable  to  one  who  sustains  an  injury. 
Courts  cannot  judicially  know  that  such  a  fence  is  dangerous. 
Our  statute  recognizes  the  right  to  use  such  fences,  for  it  is 
expressly  provided  that  railroad  companies  may  use  them  in 
fencing  their  tracks:  Act  of  1885. 

The  complaint  before  us,  however,  does  not  rest  solely  on 
the  theory  that  the  erection  of  a  barbed-wire  fence  is  neces- 
sarily a  tort.  It  goes  much  further,  and  with  great  particu- 
larity avers  that  the  fence  was  so  constructed  as  to.  be 
dangerous  to  horses  and  cattle  passing  along  the  highway. 
Nor  does  it  stop  there.  It  avers  that  beyond  the  fence  was 
growing  grass,  on  which  horses  were  feeding,  and  that  these 
things  would  attract  horses,  and  induce  them  to  attempt  to 
cross  the  fence  and  enter  the  inclosure.  There  are,  therefore, 
two  important  elements  to  be  considered:  1.  The  negligence 
in  constructing  and  knowingly  maintaining  a  dangerous  fence 
along  the  line  of  a  highway;  2.  The  probability  that  animals 
would  be  attracted  by  what  they  saw  within  the  inclosure,  and 
would  probably  attempt  to  enter  it. 

These  two  elements  exert  an  important  influence  upon  that 
branch  of  the  case  which  presents  the  question  whether  the 
appellee's  act  was  culpably  negligent. 

It  is  well  settled  that  a  lawful  act  may  be  done  in  such  a 
negligent  manner  as  to  make  the  person  who  does  it  a  wrong- 
doer. It  may  be,  therefore,  that  although  erecting  a  barbed- 
wire  fence  is  not  in  itself  a  tort,  yet  the  manner  in  which  it 
is  constructed  and  maintained  may  be  such  as  to  make  the 
person  erecting  and  maintaining  it  guilty  of  negligence.  A 
thing  may  not  be  dangerous  if  properly  constructed,  but  dan- 
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gerous  if  improperly  constructed.  The  complaint  before  us 
shows  that  the  appellee  was  negligent  in  constructing  and 
maintaining  the  fence,  and  on  that  point  we  have  no  hesita- 
tion in  declaring  it  to  be  suflScient. 

Negligence  is  not  always  actionable.  A  man  may  do  many 
negligent  things  on  his  own  premises,  and  yet  not  incur  any 
liability.  Negligence  is  only  actionable  where  it  involves  a 
breach  of  duty.  This  rule  is  illustrated  by  the  cases  which 
hold  that  there  can  be  no  recovery  for  injuries  caused  by  the 
•negligence  of  the  owner  of  land  in  suffering  the  premises  to 
become  unsafe,  unless  the  injured  person  came  on  the  land 
tinder  an  express  or  implied  invitation:  Nave  v.  Flack,  90  Ind. 
205;  46  Am.  Rep.  205;  Evansville  etc.  R.  R.  Co.  v.  Griffin,  100 
Ind.  221;  50  Am.  Rep.  783;  Indianapolis  etc.  R^y  Co.  v.  Pitzer, 
109  Ind.  179;  58  Am.  Rep.  387. 

There  can,  as  a  general  rule,  be  no  action,  although  there  is 
negligence,  unless  the  party  guilty  of  negligence  was  under 
some  duty  to  the  person  who  sustains  the  injury. 

While  it  is  essential  that  the  defendant  should  be  under 
€ome  duty  to  the  plaintifif,  it  is  not  essential  that  the  duty 
should  be  directly  owing  to  him  as  an  individual.  A  defend- 
ant who  owes  a  duty  to  the  community  owes  it,  as  a  general 
rule,  to  every  member  of  the  community;  and  if  any  member 
suffers  a  special  injury  from  a  breach  of  that  duty,  an  ac- 
tion will  lie.  The  pivotal  question  in  this  case  therefore  is, 
•whether  the  defendant  was  under  a  general  duty  to  maintain 
the  wire  fence  so  that  it  would  not  inflict  injury  upon  ani- 
mals which  might  be  tempted  from  the  highway  into  his  in- 
closure. 

The  theory  of  the  complaint  is,  that  the  horse  was  injured 
while  attempting  to  cross  the  fence  into  the  defendant's  in- 
closure,  and  not  that  it  was  injured  while  simply  wandering 
along  the  highway.  If  the  horse  had  been  injured  while  going 
along  the  highway,  a  very  different  question  would  have  been 
presented;  but  that  is  not  the  case  which  the  complaint  un- 
dertakes to  make.  The  case  is,  therefore,  not  governed  by 
the  authorities  which  hold  that  an  action  will  lie  against  one 
who  makes  the  use  of  a  highway  dangerous;  and  the  cases 
of  Graves  v.  Thomas,  95  Ind.  361,  48  Am.  Rep.  727,  and  Beck 
V.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175,  are  not  in  point. 

The  complaint  does  not  aver  that  the  fence  was  intention- 
ally made  dangerous  for  the  purpose  of  injuring  persons  or 
-animals  that  might  trespass  on  the  defendant's  land.     The 
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cases  which  assert  and  extend  the  old  doctrine,  that  spring- 
traps  and  guns  shall  not  be  set  to  catch  trespassers,  have  no 
application;  for  here  the  negligence  charged  against  the  de- 
fendant is  nothing  more  than  the  failure  to  exercise  proper 
care  in  constructing  and  maintaining  the  fence.  The  cases 
of  Hooker  v.  Miller,  37  Iowa,  613,  18  Am.  Rep.  18,  Deane  v. 
Clayton,  7  Taunt.  489,  and  similar  cases,  can  exert  no  influ- 
ence upon  this  investigation. 

The  case  of  Henry  v.  Dennis,  93  Ind.  452,  47  Am.  Rep.  378, 
does  not  belong  to  the  same  class  as  the  present;  for  in  that 
case  the  poisonous  substance  which  caused  the  injury  was 
placed  in  the  street.  Here  the  fence  was  on  the  defendant's 
own  land,  and  the  rule  declared  in  the  case  cited  cannot  apply. 

The  defendant  did  nothing  to  entice  the  plaintiflF's  horse  to 
leave  the  highway.  If  the  defendant  had  purposely  placed 
feed  near  the  highway,  and  thus  tempted  animals  wandering 
along  it  to  enter  his  inclosure,  a  different  case  would  confront 
us;  but  here  the  land  was  covered  with  grass  and  herbage, 
the  usual  and  natural  growth  of  the  season.  Nature  clothed 
the  field  with  the  grass,  not  the  defendant. 

At  common  law,  this  action  could  not  be  maintained,  be- 
cause owners  of  animals  are  forbidden  to  allow  them  to  run 
at  large;  but  our  statute  changes  this  rule  of  the  common  law, 
and  invests  the  board  of  county  commissioners  with  authority 
to  permit  domestic  animals  to  run  at  large:  Welch  v.  Bowen, 
103  Ind.  252. 

The  complaint  avers  that  the  proper  order  had  been  made, 
BO  that,  in  permitting  the  horse  to  wander  upon  the  highway, 
the  appellant  was  not  guilty  of  any  wrong. 

The  order  of  the  board  permitting  animals  to  run  at  largo 
forms  an  important  element  in  the  case,  not  only  as  bearing 
upon  the  question  of  contributory  negligence,  but  also  as  bear- 
ing upon  the  question  of  the  appellee's  negligence.  It  bears 
upon  the  latter  question,  because  it  made  it  the  duty  of  the 
appellee  to  take  notice  that  horses  and  cattle  might  wander 
upon  the  highway;  and  with  this  knowledge,  he  had  no  right 
to  do  anything  that  was  reasonably  certain  to  cause  injury  to- 
animals  passing  along  the  highway.  Knowing,  as  he  did, 
that  animals  might  lawfully  wander  along  the  highway,  he 
owed  a  duty  to  the  community  to  use  ordinary  care  to  prevent 
any  act  of  his  from  causing  injury  to  animals  wandering  near 
his  land. 

Enjoy  your  own  property  in  such  a  manner  as  not  to  injure 
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that  of  another  person,  is  a  maxim  of  the  law  that  rules  many 
cases,  and  we  think  it  must  rule  the  one  at  bar.  The  appellee 
had  a  right  to  select  his  own  fence,  but  he  had  no  right,  under 
the  circumstances  stated  in  the  complaint,  to  construct  it  so 
as  to  make  it  dangerous  to  animals  passing  along  the  highway, 
for,  in  doing  so,  he  violated  the  maxim  we  have  quoted.  Sup- 
pose he  had  dug  a  deep  trench  along  the  line  of  the  highway 
and  had  covered  it  with  planks  so  thin  as  to  give  way  beneath 
the  weight  of  the  smallest  domestic  animal,  would  he  not  be 
hable  to  the  owner  of  a  horse  killed  in  attempting  to  cross  the 
trench?  Again,  suppose  that  a  land-owner  places  posts  along 
the  line  of  his  land  and  attaches  wires  near  the  ground, 
where  they  would  be  hidden  by  the  grass  or  weeds,  would  he 
not  be  liable  to  the  owner  for  the  value  of  a  horse  caught  in 
the  wires  and  killed  ?  The  case  as  made  by  the  complaint  is 
in  principle  the  same  as  the  cases  we  have  given  as  illustra- 
tions. 

The  land-owner  is  not  bound  to  maintain  a  secure  fence, 
nor  indeed,  any  fence;  but  if  he  does  undertake  to  maintain  a 
fence  along  a  highway,  he  must  not  negligently  suffer  it  to  be- 
come dangerous  to  passing  animals.  His  duty  is  to  exercise 
reasonable  care  to  prevent  his  fence  from  becoming  dangerous, 
but  it  extends  no  further.  If  the  fence  he  elects  to  build  is 
built  as  such  fences  are  usually  built,  there  is  no  liability; 
but  if  it  is  allowed  to  get  out  of  repair,  and  thus  become 
essentially  dangerous,  he  may  be  liable.  He  is  not  under  any 
duty  to  place  boards  on  the  top  of  a  wire  fence,  or  to  do  any 
like  act;  but  he  is  bound  to  use  care  to  keep  the  fence  from 
becoming  a  trap  to  passing  animals. 

It  is  the  duty  of  land-owners  to  take  notice  of  the  natural 
propensity  of  domestic  animals;  and  under  the  allegations  of 
this  complaint,  it  was  the  duty  of  the  appellee  to  take  notice 
of  the  propensity  of  horses  to  seek  the  pasture  within  his  in- 
closure  and  join  others  of  its  kind  feeding  there.  In  view  of 
the  facts  that  the  board  of  commissioners  authorized  animals 
to  run  at  large,  that  the  appellee  was  chargeable  with  notice 
of  this  order,  that  he  was  bound  to  know  that  it  was  probable 
that  animals  wandering  on  the  highway  would  seek  his  pas- 
ture, and  that  the  fence  was  so  maintained  along  the  highway 
as  to  be  in  effect  a  trap  to  passing  animals,  we  think  the  com- 
plaint must  be  held  good.  These  are  the  controlling  facts, 
and  they  make  the  complaint  good.  It  is  not  the  kind  of 
ience  selected,  nor  is  it  the  absence  of  top  planks  or  the  like, 
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that  influences  our  judgment;  but  what  chiefly  influences  it  is 
this:  the  fence  was  so  negligently  maintained  that,  under  the 
circumstances  stated  in  the  complaint,  it  was  in  effect  a  trap 
into  which  it  was  in  a  great  degree  probable  that  passing 
animals  would  be  caught  and  injured.  Had  the  fence, 
although  composed  of  barbed  wires,  been  constructed  and 
maintained  as  ordinarily  prudent  husbandmen  usually  con- 
struct such  fences,  our  conclusion  would  be  altogether  dif- 
ferent ;  but  the  complaint  very  clearly  avers  that  it  was  not  so 
constructed  or  maintained.  The  appellant  assumed  all  risks 
from  fences,  whatever  their  kind,  constructed  and  maintained 
with  ordinary  care,  but  she  did  not  assume  risks  from  fences 
known  to  be  intrinsically  dangerous  constructed  along  the  line 
of  a  public  highway. 

We  regard  the  location  of  the  dangerous  fence  immediately 
along  the  line  of  the  highway  as  an  important  element  in  the 
case.  The  strong  probability  that  the  pasture  within  the  in- 
closure,  and  the  presence  of  other  horses  feeding  there,  would 
allnre  horses  on  the  highway  to  enter  it,  rendered  such  a  fence 
almost  certain  to  injure  passing  animals.  This  fact,  con- 
sidered in  conjunction  with  the  other  facts  to  which  we  have 
especially  directed  attention,  brings  the  case  fully  within  the 
reasoning  of  the  court  in  Durham  v.  Musselman,  2  Blackf.  96, 
18  Am.  Dec.  133,  and  directly  within  the  decision  in  Young 
v.  Harvey,  16  Ind.  314. 

In  the  former  case  it  was  said:  "  If  the  injury  is  the  natural 
or  probable  consequence  of  the  act,  and  such  as  any  prudent 
man  must  have  foreseen,  it  is  but  reasonable  that  the  perpe- 
trator of  the  act  should  be  held  accountable  for  the  injurious 
consequences.  As  in  the  case  of  a  man  baiting  his  trap  with 
flesh  so  near  the  highway,  or  the  grounds  of  another,  that 
dogs  passing  the  highway,  or  kept  in  another's  grounds,  are 
attracted  into  his  traps  and  thereby  injured,  he  is  liable  for 
the  injury:  Townsend  v.  Wathen,  9  East,  277.  In  the  second 
place,  when  the  injury  is  accidental,  the  liability  of  the 
actor  must  depend  on  the  degree  of  probability  there  was  that 
such  an  event  would  be  produced  by  the  act." 

In  You/ng  v.  Harvey,  supra,  the  horse  of  the  plaintiff,  wan- 
dering upon  the  streets  and  commons  of  a  suburb  of  the  city 
of  Indianapolis,  fell  into  an  old  well  on  the  lot  of  the  defendant, 
and  it  was  held  that  an  action  would  lie.  This  decision  is 
strongly  approved  by  a  writer  of  excellent  standing:  1  Thomp- 
son on  Negligence,  300.    The  case  has  been  approved  in  many 
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subsequent  cases:  Graves  v.  Thomas,  95  Ind.  361;  48  Am.  Rep. 
727;  Smith  v.  Thomas,  23  Ind.  69;  Indianapolis  etc.  R.  R,  Co.  v. 
Wright,  22  Id.  376;  Howe  v.  Young,  16  Id.  312. 

In  Jones  v.  Nichols,  46  Ark.  207,  55  Am.  Rep.  575,  the  de- 
fendant left  open  an  unguarded  excavation  some  distance  from 
the  highway,  and  the  plaintiff's  cow,  which  had  been  turned 
out  upon  the  commons,  fell  into  the  excavation,  and  it  was 
held  that  the  action  would  lie. 

Our  ultimate  conclusion  is,  that  the  facts  stated  in  the  com- 
plaint at  least  make  a  prima  facie  case,  and  that  it  is  strong 
enough  to  drive  the  defendant  to  answer. 

Judgment  reversed. 

In  the  case  of  Bullard  v.  Mulligan,  69  Iowa,  416,  the  parties  owned  ad- 
joining farms,  and  the  plaintiff's  horse  entered  upon  the  defendant's  premises 
through  a  portion  of  the  partition  fence  which  the  plaintiff  was  bound  to 
maintain,  but  which  he  had  failed  to  maintain,  as  a  lawful  fence.  The  de- 
fendant,  in  attempting  to  drive  the  animal  from  his  premises,  caused  him 
to  become  entangled  in  the  barbed  wire  of  which  the  fence  was  composed, 
whereby  he  received  injuries  from  which  he  died.  The  plaintiff  brought  ac- 
tion to  recover  the  value  of  the  horse,  which  he  alleged  was  killed  by  the 
negligence  of  the  defendant.  It  was  held  that  the  negligeuce  of  the  plaintiff 
in  failing  to  maintain  the  fence  was  immaterial,  and,  in  the  absence  of  evi- 
dence of  any  other  negligence  on  his  part,  an  instruction  that,  before  he  would 
be  entitled  to  recover,  he  must  prove  that  he  was  not  himself  guilty  of  any 
negligence  which  contributed  to  the  injury,  was  erroneous. 

Right  to  Set  Traps  or  Dangerous  Implements  upon  One's  Premises 
to  protect  property  or  persons:  See  State  v.  Moore,  83  Am.  Deo.  159,  and 
note  166. 


NORDYKB    AND    MaRMON    CoMPANY   V.    GeRY. 

ril2  Indiana,  635.j 

Mortgagee,  Merelt  as  Such,  has  No  Interest,  either  in  law  or  equity, 
in  policy  of  insurance  effected  by  the  mortgagor  upon  the  mortgaged 
premises  for  his  own  benefit,  in  the  absence  of  any  covenant  or  agree- 
ment  requiring  the  latter  to  insure  for  the  benefit  of  the  former. 

Oeneral  Rule  is  that,  between  Insurer  and  Insured,  policy  of  fire 
insurance  is  purely  personal  contract,  by  which  the  former  agrees  to  in- 
demnify the  latter  against  any  loss  he  may  sustain  by  the  destruction  of 
his  interest  in  the  property  insured. 

Where  Mortgagor  has  Covenanted  to  Keep  Mortgaged  Premises  In- 
sured POR  Benefit  of  Mortgagee,  and  either  has  effected,  or  thereafter 
effects,  insurance  in  his  own  name,  though  without  the  mortgagee's 
knowledge,  or  without  any  intent  to  perform  the  agreement,  equity  will 
treat  the  insurance  as  effected  under  the  agreement,  and  will  give  the 
mortgagee  his  equitable  lien  accordingly. 


220  NoRDYKB  AND  Marmon  Co.  V.  Gery.      [Indiana, 

MoRTQAOOR  HAS  DoNE  That  Which  He  Ought  TO  HAVE  DoNB  where, 
having  covenanted  to  insure  mortgaged  premises  for  benefit  of  mort- 
gagee, he  has  effected  solvent  insurance,  in  good  faith,  in  the  name  and 
to  the  acceptance  of  the  mortgagee,  to  an  amount  adequate  to  secure 
the  debt.  Having  kept  the  policies  alive  until  the  mortgage  debt 
is  paid,  or  a  loss  occurs,  he  is  not  in  default,  and  will  be  responsible 
thereafter  only  for  such  infirmities  as  existed  and  were  inherent  in  the 
insurance  at  the  time  the  policies  were  accepted,  or  such  as  may  have 
resulted  from  his  own  subsequent  conduct. 

H.  W.  Chase,  F.  S.  Chase,  F.  W.  Chase,  A.  P.  Stanton,  and 
J.  E.  Scott,  for  the  appellant. 

J.  R.  Coffroth,  T.  A.  Stuart,  and  J.  H.  Adams,  for  the  ap- 
pellees. 

By  Court,  Mitchell,  J.  This  was  a  proceeding  commenced 
in  the  Tippecanoe  superior  court  by  the  Nordyke  and  Marmon 
Company  to  foreclose  two  mortgages  executed  by  Gery,  Hall, 
and  Company  to  the  plaintiff  below. 

The  mortgages  covered  a  tract  of  real  estate,  the  chief  value 
of  which  consisted  in  a  roller-mill  thereon  erected,  with  the 
furniture  and  fixtures  therein  contained.  They  were  given  to 
secure  debts  amounting  respectively  to  $2,399.80  and  $376.83. 
Both  of  the  mortgages  contained  stipulations  therein  written, 
similar  in  legal  effect,  by  which  the  mortgagors  covenanted  to 
keep  the  mortgaged  premises  fully  insured  for  the  benefit  of  the 
mortgagee,  as  its  interest  might  appear.  The  mortgagors  had 
caused  the  property  to  be  insured  in  various  fire  insurance  com- 
panies to  the  amount  of  seven  thousand  five  hundred  dollars. 
Of  the  policies  so  taken  out,  two,  one  issued  by  the  Louisiana 
Insurance  Company,  the  other  by  the  Monarch  Insurance  Com- 
pany, each  for  $1,250,  had  been  made  payable  to,  and  were  de- 
livered to,  the  mortgagee,  as  a  compliance  with  the  covenant 
contained  in  the  mortgage  securing  the  debt  of  $2,399.80.  No 
insurance  was  taken  especially  applicable  to  the  other  mort- 
gage. 

The  mortgagee  alleged  that  since  the  issuance  of  the  policies, 
the  roller-mill,  with  all  the  combustible  material  appertaining 
to  it,  had  been  destroyed  by  fire,  and  that  the  Monarch  In- 
surance Company  had  become  wholly  insolvent,  so  that  the 
mortgaged  premises,  with  the  insurance  policies  delivered  tu 
the  appellant,  were  wholly  inadequate  to  secure  its  debt,  which, 
with  the  accumulated  interest,  amounted  to  about  three  thou- 
sand two  hundred  dollars.  There  was  a  prayer  for  the  fore- 
closure of  the  mortgages,  and  that  a  lien  might  be  declared 
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and  enforced  against  the  fund,  generally,  arising  from  the 
insurance  policies,  for  an  injunction  to  prevent  the  appellees 
from  assigning  or  collecting  the  money  on  the  policies,  and 
for  the  appointment  of  a  receiver  to  collect  the  money,  etc. 

The  court  granted  a  temporary  restraining  order  enjoining 
the  defendants  from  making  any  disposition  of  the  policies, 
or  the  money  arising  therefrom,  until  a  day  certain,  and  until 
the  further  order  of  the  court.  At  the  time  fixed,  the  matter 
respecting  the  continuance  of  the  restraining  order  in  force, 
and  the  appointment  of  a  receiver,  was  heard  by  the  court 
upon  afl&davits  presented  by  the  parties  respectively.  Pend- 
ing the  hearing,  $1,333  of  the  moneys  arising  from  the  policies 
had  by  agreement  been  paid  into  court.  Of  this  sum  the 
court  found  that  $360  ought  to  be  paid  to  the  mortgagee  to  re- 
imburse it  for  a  reduction,  or  "  scaling,"  of  the  policies  held 
by  it,  which  scaling  resulted  from  the  taking  out  of  other  poli- 
cies of  insurance  by  the  mortgagors  subsequent  in  date  to 
those  held  by  the  appellant.  It  was  further  found  that  the 
sum  of  $396.82,  the  amount  of  the  second  mortgage  debt,  with 
the  accumulated  interest,  should  be  paid  out  of  this  fund. 

Thereupon  the  defendants  entered  of  record  their  consent 
that  the  sums  above  mentioned  should  bo  paid.  Upon  this 
being  done,  the  court  dissolved  the  temporary  restraining 
order  theretofore  issued,  refused  to  appoint  a  receiver,  and  re- 
leased the  residue  of  the  fund  in  the  hands  of  the  clerk,  and 
ordered  it  to  be  paid  to  the  defendants. 

From  the  interlocutory  order  so  made,  this  appeal  is  prose- 
cuted. 

Since  the  order  of  the  court  rendered  available  to  the  ap- 
pellant a  sura  sufl&cient  to  satisfy  the  debt  secured  by  the 
second  mortgage,  the  consideration  of  any  question  connected 
with  that  instrument  can  be  of  no  practical  moment. 

It  was  a  disputed  question,  but  the  court  may  have  found 
from  the  evidence  before  it  that  the  appellant  accepted  the 
policies  delivered  to  and  retained  by  it  as  a  compliance  with 
the  covenant  contained  in  the  first  mortgage.  That  being  so, 
the  propriety  of  the  order  made  by  the  court  in  denying  the 
application  for  a  receiver,  and  in  ordering  that  the  residue  of 
the  money  in  its  custody  be  paid  to  the  appellees,  depends 
upon  whether  or  not,  after  the  acceptance  of  the  policies,  the 
appellant  may  nevertheless  resort  to  the  insurance  taken  out 
by  the  mortgagors  for  their  own  benefit,  on  account  of  the 
total  or  partial  insolvency  of  one  of  the  companiP3  whose  policy 
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it  retains.  While  the  court  may  have  deemed  it  unnecessary, 
in  any  event,  that  the  expense  of  a  receiver  should  be  incurred, 
and  its  order  in  that  regard  may  have  been  proper,  however 
the  rights  of  the  parties  may  ultimately  appear,  it  is  never- 
theless apparent  that  the  court  must  have  reached  the  conclu- 
sion that  in  no  event  supposable,  upon  the  facts  exhibited, 
would  the  appellant  be  entitled  to  the  money  remaining  in  the 
hands  of  the  clerk.  Hence,  the  order  that  the  money  should 
be  paid  to  the  appellees. 

On  behalf  of  the  appellant,  it  is  contended  with  much  force 
and  plausibility  that  the  covenant  to  keep  the  property  fully 
insured  for  the  benefit  of  the  mortgagee,  as  its  interest  might 
appear,  operated  to  vest  in  the  appellant  a  specific  right  to 
the  policies  taken  out  in  its  name  and  delivered  to  it,  and  also 
to  confer  upon  it  an  equitable  lien  upon  any  subsequent  in- 
surance taken  out  by  the  mortgagors  for  their  own  benefit,  to 
an  extent  necessary  to  enable  it  to  realize  therefrom  any  defi- 
ciency which  may  result  from  the  inadequacy  of  the  insurance 
delivered  to  it  from  any  cause. 

It  is  abundantly  settled  that  a  mortgagee,  merely  as  such, 
has  no  interest,  either  in  law  or  equity,  in  a  policy  of  insurance 
efifected  by  the  mortgagor  upon  the  mortgaged  premises  for  his 
own  benefit,  independent  of  any  covenant  or  contract  requiring 
the  latter  to  insure  for  the  benefit  of  the  former:  1  Jones  on 
Mortgages,  sec.  401. 

Between  the  insurer  and  the  insured  a  policy  of  fire  insur- 
ance is,  as  a  general  rule,  purely  a  personal  contract,  by  which 
the  former  agrees  to  indemnify  the  latter  against  any  loss  he 
may  sustain  by  the  destruction  of  his  interest  in  the  property 
insured. 

It  is  settled  beyond  controversy,  however,  that  the  insured 
may,  by  an  executed  agreement  under  which  insurance  is 
efiected  in  the  name  of  a  third  person  who  has  an  insur- 
able interest  in  the  property,  invest  such  third  person  with 
the  legal  right  to  enforce  payment  of  a  policy  taken  out  for 
his  indemnity;  or  he  may  by  an  executory  agreement  give  to 
such  third  person  an  equitable  lien  upon  the  money  due  upon 
a  policy  which  the  insured  has  taken  out  in  his  own  name,  but 
which,  according  to  the  agreement,  should  have  been  taken 
in  the  name  of  the  other,  or  which  should  have  been,  by  the 
like  agreement,  assigned  to  him:  Nichols  v.  Baxter^  5  R.  I.  491; 
Doughty  v.  Van  Horny  29  N.  J.  Eq.  90;  In  re  Sands  Ale  Brew- 
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ing  Co.,  3  Biss.  175;  Ames  v.  Richardson,  29  Minn.  330;  Miller 
V.  Aldrich,  31  Mich.  408;  Cromwell  v.  Brooklyn  Fire  Ins.  Co., 
44  N.  Y.  42;  4  Am.  Rep.  641;  Wheeler  v.  Insurance  Co.,  101 
U.  S.  439. 

The  foregoing  and  many  other  decisions  settle  the  proposi- 
tion that,  in  case  a  mortgagor  has  covenanted  that  he  will  keep 
the  mortgaged  premises  insured  for  the  benefit  of  the  mort- 
gagee, and  either  has  efiected  or  thereafter  effects  insurance 
in  his  own  name,  "  though  this  be  done  without  the  mortga- 
gee's knowledge,  or  without  any  intent  to  perform  the  agree- 
ment, equity  will  treat  the  insurance  as  effected  under  the 
agreement  (unless  this  has  been  fulfilled  in  some  other  way), 
and  will  give  the  mortgagee  his  equitable  lien  accordingly. 
This  is  upon  the  principle  by  which  equity  treats  that  as  done 
which  ought  to  have  been  done.  That  is  to  say,  inasmuch  as 
the  insurance  efiected  ought  to  have  been  made  payable  to  the 
mortgagee,  equity  will  give  the  mortgagee  the  same  benefit 
from  it  as  if  it  had  been":  Ames  v.  Richardson,  supra;  Thomas 
v.  VonJcapff,  6  Gill  &  J.  372;  Carter  v.  Rockeit,  8  Paige,  437. 

From  what  has  preceded,  the  conclusion  may  be  deduced 
that  the  right  of  a  mortgagee  to  avail  himself  of  the  benefit 
of  insurance  taken  out  by  the  mortgagor  depends  wholly  upon 
contract,  and  that  his  right  to  invoke  the  aid  of  a  court  of 
equity  to  enforce  a  lien  upon  money  arising  from  unassigned 
policies,  efiected  by  and  in  the  name  of  the  mortgagor,  depends 
entirely  upon  the  existence  of  an  unperformed  executory  agree- 
ment on  the  part  of  the  mortgagor.  When  a  contract  has  been 
fully  and  fairly  executed  according  to  its  spirit  and  purpose, 
and  to  the  acceptance  of  the  party  for  whose  benefit  it  was 
made,  the  consummation  or  performance  of  the  contract  leaves 
no  room  for  the  application  of  the  equitable  doctrine  that  equity 
treats  that  as  done  which  ought  to  have  been  done.  If  a  mort- 
gagor, who  has  covenanted  to  insure  the  mortgaged  premises 
for  the  benefit  of  the  mortgagee,  has  efiected  solvent  insur- 
ance in  good  faith  in  the  name  and  to  the  acceptance  of  the 
mortgagee  to  an  amount  adequate  to  secure  the  debt,  then  he 
has  done  that  which  he  ought  to  have  done;  and  if  in  good 
faith,  under  the  belief  that  he  is  aflbrding  the  mortgagee  valid 
indemnity,  he  keeps  the  policies  so  taken  out  alive  until  the 
mortgage  debt  is  paid,  or  a  loss  occurs,  he  is  not  in  default. 
This  is  according  to  the  rule  which  declares  that  "  if  a  cove- 
nant be  once  properly  performed,  the  covenantor  shall  be 


224  NoRDYKE  AND  Mabmon  Co.  V.  Geey.      [Indiana, 

absolved  from  all  liability,  although  the  performance  may  by 
matter  subsequent  be  defeated  or  rendered  unavailing":  Piatt 
on  Covenants,  140. 

In  such  a  case  the  mortgagor  will  have  satisfied  his  cove- 
nant as  completely  as  has  a  debtor  who  has  paid  his  debt  in 
compliance  with  his  contract.  He  will  be  responsible  there- 
after only  for  such  infirmities  as  existed  and  were  inherent  in 
the  insurance  at  the  time  the  policies  were  accepted,  or  such 
as  may  have  resulted  from  his  own  subsequent  conduct. 
•'Though  the  covenantor  performs  the  letter  of  his  covenant, 
yet  if  he  does  any  act  to  defeat  its  intent  or  use,  he  is  guilty 
of  a  breach":  Piatt  on  Covenants,  139. 

In  respect  to  insurance  effected  by  the  mortgagor  for  his 
own  benefit,  after  and  so  long  as  the  covenant  to  insure  for 
the  benefit  of  the  mortgagee  remains  satisfied,  the  parties 
stand  in  the  relation  of  mortgagor  and  mortgagee,  between 
whom  no  contract  to  insure  exists. 

The  application  of  what  has  been  said  to  the  case  under 
consideration  is  this:  the  court  may  have  found  that  the  ap- 
pellees purchased  insurance,  in  the  name  and  to  the  accept- 
ance of  the  appellant,  to  an  adequate  amount,  in  companies 
which  were  solvent  at  the  time,  thereby  fully  complying  with 
and  satisfying  the  covenant  contained  in  the  mortgage.  It 
may  have  found  further  that  they  had  in  good  faith  complied 
with  their  contract,  by  continuing  the  policies  thus  accepted 
and  held  by  the  appellant,  under  the  belief  that  they  were 
affording  their  creditor  available  indemnity  against  loss  by 
fire,  and  that  they  had  done  nothing  since  to  impair  or  defeat 
the  validity  of  the  policies,  except  to  take  out  subsequent  in- 
surance for  their  own  protection,  the  effect  of  which  was  to 
scale  the  policies  held  and  owned  by  the  appellant,  which 
scaling  the  court  required  them  to  make  good.  Upon  the  as- 
sumption that  the  foregoing  may  have  appeared  as  the  prob- 
able situation,  the  propriety  of  the  orders  made  by  the  court 
is  apparent.  Whether  the  final  hearing  shall  result  in  es- 
tablishing what  may  have  seemed  probable  at  the  prelimi- 
nary hearing,  remains  to  be  determined  by  the  court  below 
when  the  evidence  shall  have  been  fully  heard. 

The  orders  and  judgment  of  the  court  are  affirmed,  with 
costs.  

MoRTaAOEE  HAS  Insubable  INTEREST:  Smith  V.  Columbia  Ins.  Co.,  55  Am. 
Deo.  546;  Bell  v.  WeO.  etc  Ins.  Co.,  39  Id.  542;   WiUiama  ▼.  Soger  Wiliianu 
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Jna.  Co.,  9  Am.  Rep.  41;  Foster  v.  Van  Reed,  26  Id.  544;  character  and  na> 
ture  of  insurance  by  mortgagee:  King  v.  Stale  Mat.  Fire  Ins.  Co.,  54  Am.  Dec. 
€83,  and  note  693. 

Insurancb  bt  Mortoaoor  and  Mortgagee  Severally  mat  be  Effected 
without  the  insurance  of  either  impairing  that  of  the  other:  Jackson  v.  Ih- 
suranee  Co.,  34  Am.  Dec.  69. 

iNStTRANCB  —  LoSS    PaTABLB    TO    MORTOAOEB,   AND    ReCOVERT    BT    HiM: 

Fire  Ins.  Co.  v.  Felralh,  54  Am.  Rep.  58;  and  see  Coatea  v.  Pa.  Fire  Ins.  Co., 
42  Id.  327. 

Am.  St.  Kbp.,  Vol,  IL  — 15 
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or 


IOWA. 


Gegneb   v.   Waefield,   Howell,  and  Company. 

[72  Iowa,  U.] 
Right  or  Pabty  havino  Judgment  against  Partners  to  Enforce  Pay- 
ment thereof  against  them  is  not  affected  by  his  having  released  lands 
which  at  one  time  belonged  to  them,  and  upon  which  the  judgment  was. 
a  lien.  He  has  the  right  to  enforce  such  payment  to  the  same  extent^ 
and  in  the  same  manner,  as  if  no  such  release  had  been  executed. 

Action  in  equity.     The  opinion  states  the  case. 

Ira  1V.  Anderson,  for  the  appellant. 

Smith  and  Morris,  for  the  appellees. 

By  Court,  Seevers,  J.  The  petition  states  that  the  plaintiff 
and  one  John  Longhenry  were  partners,  and  as  such  became 
indebted  to  the  defendant,  who  procured  a  judgment  against 
the  plaintiff  and  Longhenry.  At  the  time  the  judgment  was 
rendered,  the  plaintiff*  and  Longhenry  were  each  the  owners 
of  one  undivided  one  half  of  certain  real  estate.  After  the 
recovery  of  said  judgment,  the  plaintiff  sold  the  undivided 
one  half  of  the  real  estate  belonging  to  him  to  one  Camp,  sub- 
ject to  the  lien  of  said  judgment;  that  afterwards  Camp  con- 
veyed the  said  real  estate  to  Barbary  Longhenry  on  like  terms 
and  conditions;  that  afterwards  the  defendant,  with  full  knowl- 
edge of  the  foregoing  facts,  and  without  the  consent  of  the 
plaintiff,  executed  the  following  writing:  *'  Received,  Septem- 
ber 22,  1885,  of  J.  Longhenry,  $150,  to  apply  on  the  judg- 
ment "  in  favor  of  the  defendant  above  referred  to,  "  and  ia 
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conBideration  thereof,  ....  release  from  the  lien  of  the  judg- 
ment "  the  real  estate  conveyed  by  plaintiff  to  Camp,  and  also 
the  undivided  one  half  thereof  belonging  to  Longhenry.  Both 
Longhenry  and  Camp  are  insolvent,  and  the  defendants,  hav- 
ing caused  execution  to  issue  on  the  judgment,  are  seeking  to 
compel  the  plaintiff  to  pay  the  balance  due  thereon,  and  by 
reason  of  the  matters  stated,  he  asked  to  enjoin  it  from  so 
doing.  There  was  a  demurrer  to  the  petition,  which  was  sus- 
tained, and  the  plaintiff  appeals. 

Counsel  for  the  appellant  insists  that  when  plaintiff  con- 
veyed the  real  estate  to  Camp,  charged  with  the  payment  of 
the  defendant's  judgment,  he  became  a  surety,  and  a  release 
of  the  property  had  the  effect  to  release  him.  But  we  think 
the  conveyance  to  Camp  is  immaterial,  and  in  no  respect 
changed  the  rights  and  relations  of  the  parties  to  this  action. 
It  is  unquestionably  true  that  the  partners  are  jointly  liable 
for  the  payment  of  the  debt  of  the  partnership,  and  it  will  be 
conceded  that  the  release  of  one  partner  ordinarily  operates  as 
a  release  of  all  the  partners.  But  it  must  appear  that  such 
was  the  intention.  Now,  it  is  evident  that  the  release  in  ques- 
tion does  not  release  any  one,  but  simply  is  a  release  of  certain 
real  estate  which  at  one  time  belonged  to  the  partners,  and 
upon  which  the  judgment  was  a  lien.  The  defendants  had  a 
right  to  proceed  against  the  property  of  either  partner  to  obtain 
satisfaction  of  the  judgment,  and  we  see  no  reason  why  they 
could  not  release  from  the  lien  any  property  belonging  to 
either  partner,  without  in  any  manner  affecting  their  right  to 
enforce  the  payment  of  the  judgment  to  the  same  extent  and 
in  the  same  manner  as  if  no  such  release  had  been  executed. 
To  our  minds,  it  is  clear  that  the  plaintiff,  by  no  act  of  his,  or 
by  the  action  of  himself  and  Camp  combined,  could  affect  or 
deprive  the  defendants  of  any  legal  right.  These  views,  wo 
think,  are  sustained  by  Seymour  v.  Butler,  8  Iowa,  304,  and 
Gardner  v.  Baker,  25  Id.  343. 

AflSrmed. 


Liability  ok  Partner  for  Firm  Debt:  See  Fogg  v.  Laurry,  28  Am.  Rep. 
19;  ManluUtan  Ins.  Co.  v.  Webster,  98  Am.  Dec.  332,  note  335. 

Release  of  One  of  Several  Jointly  Bound,  Effect  of:  See  TcUet  v. 
Donalilson,  61  Am.  Dec.  283,  note  204,  where  other  cases  in  that  eeriea  are 
collected. 

Lbvy  of  Execution  upon  One  Article  does  not  Destroy  Lien  thereof 
on  other  articles  equally  liable:  Johnson  v.  McLane,  43  Am.  Dec.  102. 
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Mills  County  National  Bank  v.  Perry. 

172  Iowa,  15.] 

Oral  Aqreemext  la  not  Admissible  to  Contradict  or  Vary  Written 
Contract  expressed  in  note  and  mortgage;  and  in  an  action  to  foreclose 
the  mortgage,  allegations  in  the  answer,  setting  up  as  a  defense  matters 
contradictory  of  the  note  and  mortgage,  and  based  upon  oral  agreements, 
shonld  be  stricken  out. 

Agreement  or  Contract  not  Based  upon  Consideration  cannot  be  EIn- 

FORCED. 

Fact  that  Loan  Made  by  National  Bank  Exceeds  Limit  allowed  by 
law  does  not  defeat  the  right  of  the  bank  to  collect  such  loan. 

Granting  of  Order  for  Trial  of  Cause  upon  Depositions  Rests  in 
Discretion  of  the  court;  and  where  a  party  obtains  one  such  order,  but 
takes  no  depositions,  the  refusal  of  the  court  to  make  a  similar  order  at  a 
subsequent  term  will  not  be  interfered  with  by  the  supreme  court. 

Reply  is  not  Necessary  to  Allegations  in  Answer  which  do  not  set  up  a  ' 
counterclaim,  nor  plead  any  matter  of  defense  which  can  only  be  avoided  ^ 
by  new  matter  to  be  stated  in  the  reply. 

Error  must  Affirmatively  Appear  to  Justify  Reversal  of  Judgment;  ' 
and  where  an  abstrsict  fails  to  show  that  the  affidavit  required  by  law 
for  the  allowance  of  attorney's  fees  in  a  foreclosure  suit  was  not  filed,  it 
will  be  presumed,  in  support  of  the  order  allowing  such  fees,  that  such 
affidavit  was  filed. 

Action  to  foreclose  a  mortgage.  The  opinion  states  the 
case. 

A.  L.  Young  and  L.  T.  Genung,  for  the  appellants. 

E.  B.  Woodruff,  for  the  appellee. 

By  Court,  Beck,  J.  1.  The  questions  arising  in  the  case, 
with  the  facts  involved  therein,  will  be  considered  in  the  order 
of  their  presentation  by  defendants'  counsel. 

The  court  sustained  a  motion  to  strike  part  of  defendants' 
answers.  This  ruling  is  first  complained  of  by  counsel.  The 
parts  of  the  answers  stricken  contain  allegations  to  the  follow- 
ing effect:  1.  The  cashier  of  plaintiff  represented  to  defendants, 
when  the  mortgage  was  executed,  that  he  only  wanted  it  to 
show  to  the  bank  examiner,  and  for  no  other  purpose;  2.  At 
the  same  time  the  cashier  agreed  that  the  principal  defendant 
"  might  renew  the  note  from  time  to  time,  until  he  could  make 
the  money  out  of  his  stock  then  on  his  farm";  3.  He  also 
agreed  that  plaintiff  would  not  foreclose  the  mortgage;  4.  The 
notes  and  mortgage  were  given  for  a  loan  of  ten  thousand  dol- 
lars, which  exceeded  the  restriction  of  the  statutes  of  the 
United  States  upon  the  amount  of  loans  which  may  be  made 
by  national  banks. 

The  first,  second,  and  third  defenses  above  stated  involve 
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matters  contradictory  of  the  contracts  and  terms  of  the  notes 
and  mortgage,  and  are  based  upon  oral  agreements,  which  are 
not  admissible  to  contradict  or  vary  the  written  contract  as 
expressed  in  the  notes  and  mortgage.  Besides  this,  these 
agreements  were  not  based  upon  a  consideration,  and  if  in 
writing,  could  not,  for  that  reason,  be  enforced. 

2.  The  fourth  defense  stated  above  cannot  be  urged  to  de- 
feat securities  given  for  a  loan  made  by  a  national  bank:  Gold 
Mining  Co.  v.  National  Bank,  96  U.  S.  640. 

3.  An  order  was  entered  at  the  request  of  defendants  that 
the  case  be  tried  upon  depositions.  At  a  subsequent  term, 
after  an  amended  answer  had  been  filed,  no  depositions  hav- 
ing been  taken,  defendants  asked  for  another  order  to  the 
same  effect,  which  was  refused.  Of  this  ruling,  defendants 
now  complain.  The  ground  of  the  court's  refusal  is  not  shown. 
The  granting  of  the  order  rested  in  the  exercise  of  the  sound 
discretion  of  the  court,  as  the  section  of  the  code  (section  2742) 
under  which  a  case  may  be  ordered  for  trial  upon  deposi- 
tions is  not  mandatory.  It  will  be  presumed  that  the  court 
below  rightly  exercised  its  discretion.  Indeed,  we  think  the 
record  shows  a  sufficient  ground  for  the  refusal  of  the  order  in 
the  fact  that  the  defendants  refused  to  avail  themselves  of  the 
opportunity  to  take  depositions  given  them  by  the  order  at  a 
former  term.  They  could  not,  by  repeating  their  request,  de- 
lay the  disposition  of  the  cause. 

4.  The  defendants  insist  that,  as  certain  matters  alleged  in 
an  amendment  to  their  answer  were  not  denied  in  the  reply, 
they  were  thereby  admitted,  and  the  defense  pleaded  should 
have  been  sustained.  But  the  amendments  do  not  set  up  a 
counterclaim,  nor  plead  any  matter  of  defense  whiclu  could 
only  be  avoided  by  new  matter  to  be  stated  in  the  reply.  The 
allegations  were  therefore  considered  as  denied  without  a  reply, 
which  was  not  necessary:  Code,  sec.  2665. 

5.  It  is  lastly  insisted  that  the  court  erroneously  allowed 
attorney's  fees  provided  for  by  the  notes  and  mortgage,  for  the 
reason  that  no  affidavits  were  filed  as  required  by  section  3, 
chapter  185,  acts  of  eighteenth  general  assembly  (Miller's 
Code,  906).  But  the  abstract  before  us  fails  to  show  affirm- 
atively that  such  an  affidavit  was  not  filed.  We  will  presame, 
in  support  of  the  judgment,  that  it  was  filed. 

The  foregoing  discussion  disposes  of  all  questions  argued  by 
counsel. 

The  judgment  of  the  circuit  court  is  affirmed. 
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Parol  Evidencb  is  Inadmissible  to  Contradict  Written  Instrument: 
See  Fli/nn  v.  Bou7-neii/,  57  Am,  Rep.  135;  MacLeod  v.  SMles,  51  Id.  254;  Allen 
V.  Bundle,  47  Id.  599;  Schidlz  v.  Coon,  37  Id.  839;  Martin  v.  Lewis,  32  Id.  682; 
Foster  v.  Clifford,  28  Id.  603;  Dooliltle  v.  Fei-ry,  27  Id.  166;  Cluxrks  v.  Denis, 
24  Id.  383;  Koehring  v.  Muemminyhoff,  21  Id.  402;  Stapleion  v.  ^JHr/,  11  Id. 
109;  Walker  v.  Crawfordf  8  Id.  701;  Wemple  v.  JTnop/,  2  Id.  147;  Ca6o<  v. 
Chiistie,  1  Id.  313;  CoW  v.  Wallace,  98  Am.  Dec.  435,  note  441,  where  other 
cases  in  that  series  are  collected. 

Contract  without  Con.sideration  cannot  bb  Enforced:  University  of 
Dea  Moines  v.  Liviwjston,  42  Am.  Rep.  42;  Cottage  Street  M.  E.  CJiurch  v.  Ken- 
dall, 23  Id.  286;  Slicpard  v.  lihodes,  84  Am.  Dec.  573. 

Replication,  when  not  Necessary:  See  Powers  v.  Kuecklvoff,  97  Am.  Dec. 
281;   Viele  v.  Gei-mania  Ins.  Co.,  93  Id.  83. 

Error  must  Affirmatively  Appear  to  Justify  Reversal:  See  Davis  v. 
Shaver,  91  Am.  Dec.  92;  Backus  v.  Clark,  83  Id.  437,  note  443,  where  other 
cases  in  that  series  are  collected. 


Clark  v.  Holland. 

172  Iowa,  84.] 

Purchaser  of  Land  upon  Which  Record  Showed  Mortoaoe,  executed 
by  one  in  whom  the  record  showed  no  title  to  the  person  in  whom  the 
title  stood  of  record,  is  afifected  with  notice  that  at  the  time  of  the  exe- 
cution of  the  mortgage  the  mortgagor  was  the  equitable  owner  of  the 
property,  and  will  take  the  land  subject  to  the  lien  of  the  mortgage, 
where  ho  knew  of  the  record  of  the  mortgage,  and  had  heard  it  read,  at 
least  in  part,  before  he  purchased. 

Pledgee  of  Note  and  Mortgage  Who  Deposits  Them  in  Bank,  where 
They  are  Seized  and  sold  under  an  execution  against  the  pledgor,  may 
become  the  purchaser  thereof  at  the  sale. 

Action  to  foreclose  a  mortgage.  Judgment  was  rendered 
against  Holland,  but  not  against  Phelps.  The  plaintiff  ap- 
pealed.    The  other  facts  are  stated  in  the  opinion. 

Boal  and  Jackson,  and  George  W.  Crooks,  for  the  appellant. 

No  appearance  for  the  appellees. 

By  Court,  Adams,  C.  J.  The  mortgage  in  question  was  exe- 
cuted by  the  defendant  Holland  to  one  N.  B.  Brown,  to  secure 
a  prorais'sory  note  executed  by  Holland  to  Brown,  and  made 
payable  to  order.  The  note  was  sold  upon  an  execution  against 
Brown,  and  purchased  by  the  plaintiff.  Tlie  land  upon  which 
the  mortgage  was  executed  did  not  stand  in  Holland's  name, 
and  it  seems  probable  that  he  never  had  the  legal  title.  The 
defendant  Phelps  claims  that  he  did  not;  and  for  the  pur- 
poses of  the  opinion,  it  may  be  conceded  that  he  did  not. 
Phelps  found  the  legal  title  belonging  apparently  to  Susan 
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Brown,  N.  E.  Brown,  and  H.  T.  Brown,  and  from  them  he 
obtained  a  deed,  paying  a  valuable  consideration  therefor. 

It  seems  to  be  conceded  that  the  land  belonged  originally  to 
N.  B.  Brown.  He  died,  and  the  legal  title,  we  infer,  passed 
to  his  widow,  Susan  Brown,  and  his  sons,  N.  E.  and  H.  T. 
Brown,  who  are  the  defendant  Phelps's  grantors.  At  the 
time  the  mortgage  was  executed,  N.  B.  Brown  held  the  legal 
title,  and  we  have  a  case  where  the  mortgagor  appears,  so  far 
as  the  record  shows,  to  have  attempted  to  mortgage  land  which 
not  only  did  not  belong  to  him,  but  which  belonged  to  the 
mortgagee.  The  real  fact  appears  to  be  that  Brown  sold  the 
land  to  Holland,  but  for  some  reason  omitted  to  make  a  deed. 
Notwithstanding  such  omission,  however,  he  took  a  mortgage 
upon  the  land  from  Holland,  which  is  the  mortgage  in  ques- 
tion. Holland,  then,  at  the  time  he  executed  the  mortgage, 
was  the  equitable  owner,  and  the  mortgage  had  the  effect  to 
bind  his  interest,  as  against  all  persons  who  had  actual  knowl- 
edge of  such  interest,  or  knowledge  of  facta  which  were  suffi- 
cient to  put  them  upon  inquiry. 

The  evidence  shows  that  before  Phelps  purchased  he  dis- 
covered, in  some  way,  the  record  of  the  mortgage,  and  heard 
it  read,  at  least  in  part.  The  fact  of  the  record  known  to 
Phelps  was  sufficient  to  lead  to  the  inference  that  a  mortgage 
had  been  executed,  and  we  think  that  the  case  is.  not  different 
from  what  it  would  have  been  if  Phelps  had  seen  the  mort- 
gage in  the  hands  of  the  holder:  St.  John  v.  Conger,  40  111.  535. 

It  is  true  that,  even  then,  the  mortgage  would  not  appear 
to  be  a  lien  upon  the  property,  because  Holland  did  not  ap- 
pear to  have  title.  But  the  existence  of  the  mortgage  was  a 
fiignificant  fact,  and  especially  as  it  ran  to  the  very  person 
•who  appeared  to  be  the  owner  of  the  land  at  the  time  it  was 
made,  and  from  whose  heirs  Phelps  proceeded  at  once  to  ob- 
tain a  deed.  The  inference,  we  think,  would  necessarily  arise, 
in  any  person's  mind  possessed  of  ordinary  intelligence,  that 
Brown  had  sold  the  land  to  Holland,  and  that  there  had  been 
an  omission  either  to  make  a  deed,  or  to  record  it,  if  made. 
Now,  Phelps  knew  that  if  this  was  so,  Holland  became  the 
equitable  owner;  that  the  mortgage  bound  the  equitable  in- 
terest; and  that  the  holder  of  the  note  which  the  mortgage 
was  given  to  secure  must  be  claiming  a  mortgage  interest. 
•Our  opinion  then  is,  that  Phelps  saw  enough  to  put  him 
upon  inquiry,  and  that  he  was  chargeable  with  knowledge  of 
the  outstanding  mortgage  interest. 
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The  plaintiff  claims  that  the  same  result  should  be  reached 
by  reason  of  the  character  of  the  deed  under  which  Phelps 
claims.  His  position  is,  that  the  deed  is  in  effect  a  mere 
quitclaim,  and  that  Phelps  stands  in  no  better  position  than 
his  grantors,  who  must  be  regarded  as  charged  with  all  that 
the  intestate  knew.  The  question  raised  upon  the  character 
of  the  deed  is  not  quite  free  from  difficulty,  and,  as  it  is  not 
necessary  to  determine  it,  we  omit  to  do  so.  Possibly  the 
court  below  thought  that  the  deed  to  Phelps  operated  as  a 
discharge  of  the  mortgage,  upon  the  theory  that  he  had  a 
right  to  assume  that  it  was  made  by  those  who  had  become 
owners  of  the  mortgage.  The  evidence,  however,  shows  that 
Phelps  applied  to  the  grantors  for  a  conveyance  to  him,  upon 
the  theory  that  they  had  become  the  owners  of  the  property^ 
and  not  encumbrancers,  and  what  he  paid  he  paid  simply  a» 
a  purchaser  from  the  owners.  It  does  not  appear  to  have 
occurred  to  any  one  that  there  was  to  be  a  discharge  of  the 
mortgage  effected  by  the  deed.  Possibly  the  court  below 
thought  that  the  plaintiff  did  not  appear  to  be  the  owner  of 
the  note  and  mortgage.  While  the  note  and  mortgage  were 
acquired  by  plaintiff  by  purchase  at  a  sheriff's  sale,  the  evi- 
dence shows  that  he  had  previously  taken  them  as  security. 
It  may  be  that  it  was  thought  that  he  had  taken  them  in 
trust,  and  that  he  could  not  acquire  title  to  trust  property  by 
a  purchase  of  the  same.  It  is  true  enough  that  if  a  trustee 
becomes  a  buyer  at  his  own  sale,  the  beneficiary  may,  at  his 
option,  avoid  the  sale.  But  the  sale  in  this  case  was  not  the 
trustee's  sale.  He  had  deposited  the  notes  and  mortgage  in 
bank,  where  they  were  seized  upon  execution.  The  sale  was 
made  by  a  judgment  creditor,  through  the  sheriff.  The  plain- 
tiff did  not  conduct  the  sale,  nor  procure  it,  nor  was  he  charged 
with  any  responsibility  in  regard  to  it.  The  sale  was  made 
in  pursuance  of  the  sheriff's  levy,  and  not  in  the  execution  of 
any  trust  which  the  plaintiff  had  assumed. 

We  think  that  the  decree  must  be  reversed. 


Fledoeb,  vtbxs  cannot  Purchase  at  Salb  or  Plxdgb:  See  Jfaryland 
J.  Co.  V.  Dalrymple,  89  Am.  Dec.  779,  note  791. 
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Steele  v.  Sanchez. 

[72  Iowa,  65.J 

Repeal  op  Act  of  Congress  Declaring  River  Public  Highway  does 
not  extend  the  boundaries  of  the  land  of  the  riparian  owners,  nor  invest 
them  with  title  to  the  middle  of  the  stream. 

Title  of  Riparian  Owner  on  Navigable  Stream  is  Bounded  by  Ordi- 
nary High-water  Mark,  and  if  the  line  of  ordinary  high-water  mark 
changes,  the  line  of  his  land  changes  with  it. 

Rights  of  Riparian  Owner  on  Navigable  Stream  in  Land  between 
High  and  Low  Water  Mark  are  peculiar  to  himself,  and  caunot  be 
sold  or  transferred  by  him  independently  of  a  conveyance  of  the  land  to 
which  they  are  appurtenant.  He  cannot  confer  upon  another  the  right 
to  quarry  stone  in  the  bed  of  the  river,  although  the  stone  was,  at  the 
time  when  the  government  of  the  United  States  disposed  of  the  land, 
underneath  his  land,  and  was  only  brought  within  the  high-water  mark 
by  the  subsequent  washing  away  of  the  bank. 

Action  to  recover  price  of  a  quantity  of  stone.  There  was 
a  verdict  and  judgment  for  the  defendant,  and  the  plaintiff 
appealed.     Other  facts  are  stated  in  the  opinion. 

WilliaTUS  and  Jaques,  for  the  appellant. 

Stiles  and  Beaman,  for  the  appellee. 

By  Court,  Rothrock,  J.  1.  It  appears  from  the  evidence 
in  the  case  that  the  defendant  is  the  owner  of  about  one  acre 
of  land  lying  upon  the  Des  Moines  River  at  the  city  of  Ot- 
tumwa.  He  became  such  owner  in  the  year  1875.  After  the 
purchase  was  made,  the  water  washed  away  some  twenty  feet 
of  the  bank  of  the  river,  so  that  the  bed  of  the  stream  was 
changed  to  that  extent,  and  that  part  of  the  land  originally 
purchased  was  covered  with  the  current  of  the  stream.  In 
front  of  this  land,  and  in  the  bed  of  the  river  below  ordinary 
high-water  mark,  but  within  the  meander  line  of  the  original 
survey  of  the  lot  of  which  the  land  was  a  part,  there  is  a  ledge 
of  stone  which  can  be  quarried  by  the  building  of  dams  to 
change  the  current  of  the  stream  and  keep  the  water  out.  In 
1882  and  1883  the  plaintiff  quarried  stone  in  the  river  at  the 
place  above  described,  under  contract  with  the  defendant,  by 
which  he  was  to  pay  the  defendant  fifteen  cents  a  perch  for 
all  stone  quarried,  and  payment  was  to  be  made  by  deliver- 
ing stone  to  the  defendant  at  one  dollar  per  perch.  He  de- 
livered the  stone  for  which  this  action  was  brought,  and 
demands  payment  therefor,  upon  the  ground  that  the  defend- 
ant is  not  the  owner  of  the  quarry,  because  it  is  in  the  bed  of 
the  river  below  ordinary  high-water  mark.    While  working 
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the  quarry,  the  plaintiff  did  not  use  any  part  of  the  defend- 
ant's land  as  an  approach  thereto.  He  obtained  the  privilege 
of  a  road  or  approach  to  the  quarry  from  the  owner  of  a  lot 
adjoining  that  of  the  defendant. 

The  main  question  in  the  case  is,  whether  the  defendant 
was  the  owner  of  the  stone  in  the  bed  of  the  river.  The  court 
instructed  the  jury  as  follows  upon  this  feature  of  the  case: 
"A  question  arises  in  this  case  concerning  the  power  of  de- 
fendant to  grant  to  plaintiff  the  right  to  quarry  stone  from 
land  lying  within  high-water  mark  of  the  Des  Moines  River. 
You  are  instructed  that  the  law  on  that  question  is  as  follows: 
If  the  land  where  the  stone  was  quarried  was  a  part  of  the 
lands  surveyed  and  disposed  of  by  the  United  States  gov- 
ernment, and  defendant  was  at  the  time  the  owner  thereof, 
then  he  had  the  legal  power  and  authority  to  grant  plaintiff 
the  right  to  quarry  stone  there;  and  this  is  true,  although  the 
soil  covering  the  stone  may  have  been  washed  away  by  the 
waters  of  the  Des  Moines  River,  and  the  spot  where  the  stone 
was  quarried  may  have  been  within  high-water  mark  of  that 
stream."  The  thought  of  this  instruction  is,  if  the  stone- 
quarry  was  within  the  original  surveyed  line,  it  was  the  prop- 
erty of  the  defendant,  although  the  channel  of  the  stream 
had  changed  so  that  the  quarry  was  below  the  ordinary  high- 
water  line;  in  other  words,  that  the  original  meandered  line 
of  the  stream  remained  as  the  boundary  of  defendant's  land. 

Counsel  for  the  plaintiff  combat  the  rule  announced  in  this 
instruction,  and  insist  that  the  defendant  has  no  such  owner- 
ship in  or  title  to  the  stone  as  to  authorize  him  to  sell  the 
same.  We  think  the  claim  of  counsel  is  correct.  The  Des 
Moines  River  was  formerly  regarded  as  a  navigable  stream. 
It  was  declared  to  be  such  by  act  of  Congress,  August  8,  1846. 
When  the  original  government  surveys  were  made,  the  Des 
Moines  River  was  "meandered";  that  is,  the  banks  of  the  river 
were  surveyed,  and  the  lines  thereof  indicated  by  corners  and 
distances.  The  river  being  then  a  navigable  stream,  the  then 
owner  of  the  lot  now  owned  by  the  plaintiff  had  no  title  be- 
yond ordinary  high-water  mark.  The  title  to  the  whole  bed 
of  the  river  was  in  the  public:  McManus  v.  Carmichael,  3 
Iowa,  1;  Towlin  v.  Dubuque  etc.  Ry  Co.,  32  Id.  106;  7  Am. 
Rep.  106;  Musser  v.  Hershey,  42  Iowa,  356.  It  is  true  that  by 
an  act  of  Congress  passed  January  20,  1870,  the  act  of  August 
8,  1846,  declaring  the  river  to  be  a  public  highway,  was  re- 
pealed.    But  this  repealing  act  did  not  invest  riparian  owners 
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with  title  to  the  middle  of  the  stream.  The  boundaries  of 
their  land  were  not  extended  thereby:  Wood  v.  Railroad  Co.y 
60  Iowa,  456;  Serrin  v.  Greje,  67  Id.  196.  It  follows  that  the 
defendant  could  confer  no  right  on  the  plaintiff  to  quarry  stone 
in  the  bed  of  the  river.  His  title  was  bounded  by  ordinary 
high-water  mark.  He  has  certain  rights  in  the  land  between 
high  and  low  water  mark,  but  these  rights  are  peculiar  to 
himself,  and  are  not  the  subject  of  transfer  or  sale,  indepen- 
dently of  a  conveyance  of  the  land  to  which  these  rights  are 
appurtenant:  Musser  v.  Hershey,  supra,  and  Phillips  v.  Rhodes, 
7  Met.  322. 

When,  by  the  action  of  the  water,  the  river  bed  was  changed, 
the  line  of  ordinary  high-water  mark  was  changed,  and  the  de- 
fendant's ownership,  or  the  line  of  his  land,  changed  with  it. 
The  bank  of  a  stream  is  what  retains  the  water  in  its  channel; 
and,  if  changed  either  by  natural  or  artificial  means,  the  river 
bank  becomes  the  line:  Lockwood  v.  New  York  etc.  R'y  Co.,  37 
Conn.  387;  New  Orleans  v.  United  States,  10  Pet.  662  (711). 
It  was  doubtless  the  right  of  the  defendant  to  have  prevented 
the  washing  away  of  the  bank  of  the  river  by  means  of  stone 
walls  or  other  contrivances;  but,  not  having  done  so,  his 
boundary  line  must  be  regarded  as  changing  with  the  changes 
in  the  banks  of  the  stream.  The  fact  that  the  "  meandered  " 
line  was  run  where  the  bed  of  the  river  now  is,  does  not  affect 
,the  question.  Meandered  lines  are  not  boundary  lines.  They 
are  run  merely  for  the  purpose  of  ascertaining  the  quantity  of 
land  in  the  fraction  subject  to  sale:  Railroad  Co.  v.  Schurmeiry 
7  Wall.  272;  Kraut  v.  Crawford,  18  Iowa,  549;  87  Am.  Dec. 
414. 

2.  It  is  claimed  by  counsel  for  appellee  that  plaintiff  can- 
not recover  for  the  stone,  upon  the  principle  that  a  tenant  can- 
not dispute  the  title  of  his  landlord  so  long  as  his  possession 
is  undisturbed.  Whether  that  rule  is  applicable  to  the  facts  of 
this  case,  we  do  not  think  we  should  now  determine.  There 
is  a  conflict  in  the  evidence  as  to  what  the  contract  really  was. 
The  verdict  was  general;  and,  as  we  have  seen,  the  jury  were 
required  to  enter  upon  the  consideration  of  the  case  on  what 
we  regard  as  an  erroneous  rule  as  to  the  rights  of  the  defend- 
ant in  the  bed  of  the  river.  Under  the  instruction  above 
cited,  they  probably  determined  the  case  without  considering 
the  question  as  to  the  right  of  the  plaintiff  to  deny  the  au- 
thority of  the  defendant  to  dispose  of  the  stone  in  the  quarry. 

Reversed. 
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Rights  of  Riparian  Owners  on  Navioablb  Stream:  See  Ooodmn  v, 
Thompson,  64  Am.  Rep.  410;  Wood  v.  Fowler,  40  Id.  330;  note  to  People'^ 
Ice  Co.  V.  Steamer  Excelsior,  38  Id.  255;  JJyan  v.  Brottm,  100  Am.  Dec.  154, 
note  161,  where  other  cases  in  fhat  series  are  collected;  Stover  v.  Jack,  100 
Id.  566,  note  509;  Gerrish  v.  Clougli,  97  Id.  561,  note  565. 

Ownership  of  Riparian  Proprietor  on  Navigable  River  is  not  Ex- 
tended to  the  center  of  the  stream  by  the  enactment  of  a  statute  declaring 
the  river  non-navigable:  Wood  v.  Fowler,  40  Am.  Rep.  330. 


Wilder  v,  Secor,  Burnop.  and  Law. 

[72  Iowa,  161.J 
SCATDTB  OF  LIMITATIONS  DOES  NOT  BeOIN  TO  RuN  AGAINST  CUENT  until 
he  discovers  his  cause  of  action  arising  from  the  conversion  by  his  attor- 
neys of  a  claim  sent  by  him  to  them  for  collection,  and  which  cause  of 
action  they  conceal  from  him,  when,  by  virtue  of  their  relation  to  him, 
they  were  under  obligation  to  reveal  to  him  every  fact  in  connection  with 
the  claim  which  might  in  any  manner  affect  his  interest. 

Action  for  the  conversion  of  a  draft  sent  by  the  plaintiff  to 
the  defendants  for  collection.     The  opinion  states  the  case. 

Cyrus  Foreman  and  G.  E.  Marsh,  for  the  appellant. 
Glass  and  Hughes,  for  the  appellees. 

By  Court,  Reed,  J.  It  is  averred  in  the  petition  that  in  the 
year  1876,  and  prior  thereto,  defendants  were  employed  by 
plaintiff,  in  their  capacity  as  attorneys,  to  look  after  certain 
business  matters  in  which  he  was  concerned,  and  that,  in  the 
course  of  such  employment,  they  collected  a  sum  of  money  for 
him;  that  in  remitting  said  amount,  they  sent  to  him  a  draft 
or  check  drawn  by  one  Robert  Clark  on  a  bank  in  Chicago; 
that  before  said  draft  was  presented  for  payment  to  the  payee, 
Clark  died,  and  when  it  was  presented,  payment  was  refused, 
and  it  was  returned  to  plaintiff,  who  thereupon  sent  it  to  de- 
fendants, with  direction  to  file  the  same  in  his  name  as  a  claim 
against  the  estate  of  Clark,  and  procure  its  allowance  or  estab- 
lishment; but  that  defendants  filed  said  draft  in  their  own 
name,  together  with  a  large  number  of  others  held  by  them, 
and  procured  the  allowance  of  the  same  as  a  claim  in  their 
own  favor  against  the  estate,  and  being  indebted  to  the  estate 
they  subsequently  settled  with  the  administrator,  and  set  off 
the  amount  of  the  claim  so  allowed  in  their  favor  against  their 
indebtedness,  and  receipted  to  the  administrator  for  the  amount 
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thereof,  and  discharged  him  and  the  estate  therefrom.  This 
settlement  is  alleged  to  have  been  made  more  than  five  years  be- 
fore this  suit  was  instituted,  but  it  is  averred  that  plaintiff  was 
not  informed  of  the  transaction  until  a  few  months  before  the 
suit  was  brought.  It  is  also  averred  that  plaintiff  relied  upon 
defendants  as  his  attorneys  to  prosecute  said  claim,  and  col- 
lect the  amount  due  thereon;  that  he  resided  in  another  state, 
and  all  of  his  communications  with  them  with  reference  thereto 
were  by  letter;  and  that  they  never  disclosed  to  him  that  they 
bad  procured  the  allowance  thereof  to  themselves,  but  con- 
cealed that  fact  from  him,  and  led  him  to  believe  that  it  had 
been  allowed  in  his  name,  and  that  it  would  be  paid  by  the 
administrator  in  the  settlement  of  the  estate. 

We  are  of  the  opinion  that,  under  the  facts  pleaded,  the  stat- 
ute of  limitations  did  not  begin  to  run  until  plaintiff  discovered 
the  existence  of  his  cause  of  action  against  defendants.  When 
they  procured  the  allowance  of  the  claim  in  their  own  favor, 
and  availed  themselves  of  it  in  their  settlement  with  the  ad- 
ministrator, they  converted  it  to  their  own  use,  and  a  cause  of 
action  at  once  accrued  against  them  in  plaintiff's  favor  for  the 
amount.  They  concealed  the  existence  of  the  cause  of  action 
from  him,  and  they  did  this  when,  by  virtue  of  their  relation 
to  him,  they  were  under  obligation  to  reveal  to  him  every  fact, 
in  connection  with  his  claim  against  the  estate,  which  might 
in  any  manner  affect  his  interest.  Their  suppression  or  con- 
cealment of  the  facts  was  a  fraud  upon  his  rights.  The  alle- 
gations of  the  petition  bring  the  case  within  the  rule  laid  down 
in  District  Township  of  Bloomer  v.  French,  40  Iowa,  601,  and 
subsequent  cases,  which  is,  that  "when  the  party  against  whom 
a  cause  of  action  existed  in  favor  of  another,  by  fraud  or  actual 
fraudulent  concealment,  prevented  such  other  from  obtaining 
a  knowledge  thereof,  the  statute  of  limitations  would  only  com- 
mence to  run  from  the  time  the  cause  of  action  was  discovered, 
or  might,  by  the  use  of  diligence,  have  been  discovered." 

As  plaintiff  had  the  right  to  rely  upon  defendants  to  com- 
municate the  facts  of  the  case  to  him,  and  as  they  were  under 
obligation  to  communicate  them,  they  cannot  be  permitted  to 
eay  that  he  might  have  discovered  the  existence  of  the  cause 
of  action  at  an  earlier  date  than  he  did  by  an  examination  of 
the  records  of  the  proceeding  in  which  the  claim  was  allowed 
against  the  estate,  and  settled  by  the  administrator. 

We  think  the  district  court  erred  in  sustaining  the  demurrer. 

Reversed. 
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&rATPTE  OF  Limitations,  when  Begins  to  Run  against  Clixnt  tob 

Monet  Collected  by  Attohnet:  See  Roberts  v.  Armstrong,  89  Am.  Dec. 
624,  note  62G,  where  other  cases  in  that  series  are  collected.  The  statute  of 
limitations  will  not  bar  an  action  for  conversion,  in  the  absence  of  knowledge 
by  the  owner  of  the  conversion,  until  a  reasonable  time  elapses  for  learning 
the  facts:  Houatonelc.  li'y  Co.  v.  Adams,  30  Am.  Rep,  116.  Mere  concealment 
of  fraud  by  defendant  prevents  the  running  of  the  statute  of  limitations, 
under  a  statute  providing  that,  where  a  party  has  a  cause  of  action  of  which 
he  has  been  kept  in  ignorance  by  the  fraud  of  the  adverse  party,  the  statute 
shall  not  begin  to  run  until  the  fraud  is  discovered:  Wear  v.  Skinner,  24  Id. 
617. 


Mumper  v.  Wilson. 

[72  Iowa,  168.J 
Where  Resident  ot  Iowa  Takes  Property  there  Exempt  from  Ex>> 
CXJTION  TO  Another  State  for  a  temporary  purpose,  a  creditor  of  his, 
who  is  also  a  resident  of  Iowa,  will  be  restrained  by  the  courts  of  the 
latter  state  from  enforcing  against  the  property  a  judgment  obtained  by 
him  iu  such  other  state. 

Action  to  restrain  the  defendant  from  enforcing  a  judgment 
which  he  holds  in  Nebraska  against  property  of  the  plaintiff 
found  in  Nebraska,  but  which  is  exempt  under  the  laws  of 
Iowa.  A  temporary  injunction  was  granted  upon  the  petition, 
which  was  dissolved  on  motion  of  the  defendant,  and  the  plain- 
tiff appealed. 

Anderson  and  Eaton,  for  the  appellant. 
No  appearance  for  the  appellee. 

By  Court,  Beck,  J.  1.  The  petition  shows  that  both  plaintiff 
and  defendant  are  residents  of  this  state;  that  plaintiff  went» 
for  a  temporary  purpose,  to  Nebraska,  leaving  his  family  here, 
and  intending  soon  to  return;  that  he  took  with  him,  for  the 
purpose  of  using  it  to  support  his  family,  his  team,  consisting 
of  two  horses  and  a  wagon  and  harness,  the  team  being  exempt 
from  seizure  for  debts  in  this  state,  and  that  defendant  had 
recovered  certain  judgments  against  plaintiff  in  this  state, 
upon  which  he  brought  suit  in  Nebraska,  and  caused  an  at- 
tachment to  issue,  which  was  levied  upon  plaintiff's  team  in 
Nebraska.  The  petition  prays  that  defendant  may  be  re- 
strained from  enforcing  his  judgment  against  the  team  in 
Nebraska. 

2.  In  our  opinion  the  court  below  erroneously  dissolved  the 
injunction.    The  facts  in  the  case  are  not  distinguishable  from 
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those  in  Teager  v.  Landsley,  69  Iowa,  725,  in  which  this  court 
held  that  a  creditor,  resident  of  this  state,  could  not,  in  an 
action  brought  in  another  state,  subject  to  his  judgment  prop- 
erty of  a  debtor,  also  a  resident  of  this  state,  which  under  onr 
statutes  is  exempt  from  execution.  In  this  case  both  debtor 
and  creditor  are  residents  of  this  state.  The  debtor  and  prop- 
erty are  subject  to  the  jurisdiction  of  the  courts  of  Nebraska, 
and  the  property  is  exempt  under  the  statutes  of  this  state. 
In  the  other  case  just  cited  the  facts  are  not  explicitly  stated, 
but  there  can  be  no  mistake  in  regard  to  them.  The  debt,  the 
property  sought  to  be  subjected  to  attachment  through  garnish- 
ment process,  was  of  course  within  the  jurisdiction  of  Nebraska, 
as  the  garnishee  could  not  otherwise  have  been  proceeded 
against  by  garnishment  process.  The  debt,  the  obligation  of 
the  garnishee,  is  ambulatory,  and  exists  and  is  found  wherever 
he  may  be.  The  Nebraska  court,  of  course,  had  jurisdiction 
of  the  res  proceeded  against  in  the  attachment.  So  in  this 
case,  the  res  —  the  team  —  was  subject  to  the  jurisdiction  of 
Nebraska.  It  does  not  appear  whether  the  debtor  was  person- 
ally subject  to  the  jurisdiction  of  Nebraska;  but  it  does  appear 
that  jurisdiction  attached  to  the  res,  and  that  was  sufficient  to 
subject  it  to  the  judgment  rendered  in  the  case.  Such  judg- 
ment, so  far  as  the  property  seized  in  the  proceeding  is 
concerned,  was  just  as  effective  as  though  the  court  had  juris- 
diction of  the  person  of  the  debtor.  In  this  case  the  Nebraska 
court  had  jurisdiction  of  the  person  of  the  debtor,  which  gave 
it  jurisdiction  of  the  property.  The  effect  of  jurisdiction  can- 
not be  different,  whether  acquired  by  personal  service  and 
seizure  of  the  property,  or  by  publication  and  seizure.  We 
conclude  that,  in  this  case,  the  jurisdiction  of  the  foreign  court 
was  just  as  complete  as  the  jurisdiction  of  the  Nebraska  court 
in  the  other  case.  Indeed,  so  far  as  the  power  of  the  respec- 
tive courts  is  concerned,  there  can  be  no  distinction  between 
them. 

It  is  suggested  that  one  fact  distinguishes  the  cases;  namely, 
the  plaintiff  voluntarily  took  the  team  to  Nebraska.  The  team 
is  the  res  subjected  to  the  exercise  of  jurisdiction  of  the  Ne- 
braska court  in  this  case.  In  the  other  case,  the  debt  owed 
by  the  garnishee  is  the  res.  As  we  have  seen,  it  was  ambula- 
tory, and  accompanied  the  garnishee.  The  creditor  (the  plain- 
tiff in  that  case),  by  permitting  the  garnishee  to  become  his 
debtor,  assented  to  the  condition  the  law  imposed,  viz.,  that 
the  debt  should  go  with  the  debtor;  and  he  could  not  restrain 
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the  debt  and  debtor  to  remain  in  Iowa.  Hence  he  consented 
that  the  debt  should  go  with  the  debtor  to  Nebraska.  We 
conclude  that,  in  each  case,  the  property  sought  to  be  subjected 
was  found  in  the  state  where  seized  with  the  consent  of  the 
respective  plaintiffs. 

3.  Sound  policy,  as  well  as  reason,  requires  the  application 
of  the  rule  in  Teager  v.  Landsley,  69  Iowa,  725,  to  this  case. 
Residents  of  one  state,  in  the  prosecution  of  their  ordinary 
business,  often  find  it  necessary  to  take  exempted  property, 
for  temporary  use  in  earning  support  for  their  families,  into  ad- 
joining states.  It  would  be  unjust,  oppressive,  and  absurd  to 
permit  creditors  to  follow  such  persons,  and  seize  their  prop- 
erty exempt  from  their  debts  the  moment  they  passed  the 
boundary  line  of  the  state.  The  doctrine  of  Teager  v.  Landsley f 
supra,  forbids  it,  and  provides  a  remedy  where  it  is  attempted. 

The  order  dissolving  the  injunction  is  reversed. 


ExTBATEBBTTOBiAL  EFFECT  OF  ExTiMPTiON  Laws.  —  Exemption  laws; 
like  other  laws,  are  restricted  in  their  operation  and  effect  to  the  state  which 
enacts  them.  The  courts  of  a  state  are  bound  to  enforce  its  own  exemption 
laws,  and  cannot  regard  the  exemption  laws  of  other  states  in  determining 
the  rights  of  the  parties  to  an  action:  Freeman  on  Execations,  sec.  209; 
Thompson  on  Homesteads  and  Exemptions,  sees.  20-23;  Boyhin  v.  Edwards, 
21  Ala.  261;  Mineral  Point  R.  R.  Co.  v.  Barron,  83  111.  365;  Roche  v.  Rliode 
Island  Ins.  A»s\  2  111.  App.  360;  Leiher  v.  Union  Pacific  R.  R.  Co.,  49  Inwa, 
688;  BurUngUm  etc.  R.  R.  Co.  v.  Thompson,  31  Kan.  180;  47  Am.  Rep.  497, 
Morgan  v.  Neville,  74  Pa.  St.  52.  In  Mineral  Point  R.  R.  Co.  v.  Bai-ron,  83 
111.  365,  366,  367,  Craig,  J.,  in  delivering,  the  opinion  of  the  court,  said: 
"Under  the  laws  of  Wisconsin,  had  the  proceedings  been  instituted  in  that 
state,  the  wages  of  the  defendant  in  the  original  action  were  exempt  from 
garnishment;  and  it  is  urged  by  appellant  that,  as  the  parties  resided  in  that 
state,  and  the  debt  was  there  incurred,  the  exemption  laws  of  Wisconsin 
must  control,  although  the  proceedings  for  the  collection  of  the  debt  were 
commenced  in  this  state The  statute  of  Wisconsin,  under  which  ap- 
pellant was  not  liable  to  be  garnished,  was  a  law  affecting  merely  the  remedy 
where  an  action  should  be  brought  in  the  courts  of  that  state.  That  law, 
however,  cannot  be  invoked  where  the  remedy  is  sought  to  be  enforced  in 
the  courts  of  this  state.  The  remedy  must  bo  governed  by  the  laws  of  the 
istate  where  the  action  is  instituted."  And  Brewer,  J.,  in  delivering  the 
opinion  of  the  court  in  Bnrliwjton  etc.  R.  R.  Co.  v.  Tliompson,  31  Kan.  19.S, 
47  Am.  Rep.  498,  said:  "We  think  these  propositions  are  sound.  The  laws 
of  a  state  have  no  extraterritorial  force.  This,  as  a  general  proposition,  is 
unquestioned,  and  includes  within  its  scope  exemption  as  well  as  other  laws. 
So,  although  the  laws  of  Nebraska,  where  employer  and  employee  reside, 
exempt  laborers'  wages  absolutely,  it  does  not  follow  that  the  courts  of 
another  state  will,  in  controversies  pending  between  them,  enforce  the  same 
exemption.  On  the  contrary,  the  matter  of  exemption,  being  one  affecting 
the  remedy,  at  least  within  certain  limitations,  is  one  controlled  by  the  kx 
fori,  and  not  by  Lhe  lex  loci  contractus.     Therefore,  although  both  creditor 
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*nd  debtor  reside  within  the  limits  of  the  state,  the  exemption  laws  of  that 
«tate  do  not  control  garnishee  proceedings  in  another. "  So  in  Boykin  v.  Ed' 
xaards,  21  Ala.  264,  Dargan,  C  J.,  in  delivering  the  opinion  of  the  court, 
said:  "The  Mississippi  act  is  local,  and  can  only  protect  the  property  ex- 
■empted  by  it  from  execution  so  long  as  the  property  remains  within  the  limits 
of  that  state;  but  when  it  passes  from  beyond  her  jurisdiction,  it  then  loses 
the  protection  of  her  statute." 

A  peculiar  decision  was  rendered  in  the  case  of  Pierce  v.  Chicago  etc.  R'y 
■Co.,  36  Wis.  283,  which  has  been  severely  criticised.  It  was  there  held  that 
when  a  corporation  is  garnished  in  the  courts  of  one  state  for  a  debt  due  to 
a  citizen  of  another  state,  it  must  set  up  the  exemption  laws  of  the  latter 
state  in  the  defendant's  favor,  and  resist  any  judgment  against  him,  and  if 
it  does  not  do  so,  it  is  liable  to  be  sued  by  the  defendant  in  such  latter  state. 
It  is  difficult  to  see  why  the  garnishee  should  be  compelled  to  contend  for  an 
«xemption  that  cannot  be  recognized.  If  he  does  set  up  the  exemption  laws 
•of  another  state,  they  cannot  avail  him;  for  it  is  no  sufficient  answer  in  gar- 
nishee proceedings  that  the  debt  of  the  garnishee  to  the  defendant  is,  by  the 
laws  of  the  state  where  the  defendant  resides,  exempt  from  execution,  unless 
it  is  also  exempt  by  the  laws  of  the  state  where  the  garnishee  is  summoned: 
Roche  V.  liJuxle  Island  Insurance  Association,  2  111.  App.  360;  Moore  v.  Chicago 
<tc.  R.  11.  Co.,  43  Iowa,  385;  LeU)er  v.  Union  Pactfic  R.  R.  Co.,  49  Id.  688; 
Burlington  etc.  R.  R.  Co.  v.  Thompson,  31  Kan.  180;  47  Am.  Rep.  497;  Mor- 
■yan  v.  Neville,  74  Pa.  St.  52.  The  theory  upon  which  the  Wisconsin  court 
seems  to  have  proceeded  is,  that  it  was  the  duty  of  the  courts  of  a  foreign 
state  to  give  effect  to  the  exemption  laws  of  Wisconsin,  and  that  the  gar- 
"uishee  was  bound  to  enforce  the  performance  of  that  duty.  But,  as  has  been 
■shown,  the  great  weight  of  authority  holds  that  the  courts  of  a  state  are  in 
duty  bound  to  execute  the  exemption  laws  of  their  own  states,  and  that  in 
ioing  so  they  have  no  right  to  take  into  account  the  exemption  laws  of  other 
states.  In  the  recent  case  of  Missoun  Pacific  R'y  Co.  v.  Malthy,  34  Kan.  125, 
Valentine,  J.,  in  delivering  the  opinion  of  the  court,  said:  "Not  wishing  to 
itate  the  law  more  or  less  broadly  than  the  facts  of  this  case  will  warrant, 
•we  shall  decide  it  purely  upon  its  own  facts,  and  therefore  the  decision  will 
4)0  in  substance  as  follows:  In  a  proceeding  in  garnishment,  where  all  the 
parties  are  non-residents  of  the  state  of  Kansas,  and  are  residents  of  the  state 
of  Missouri,  and  the  thing  attempted  to  be  attached  by  the  garnishment  pro- 
■ceedings  is  a  debt  created  and  payable  in  the  stale  of  Missouri,  but  the  gar- 
nishee does  business  in  Kansas,  and  is  liable  to  be  garnished  in  this  state. 
-and  the  other  parties  come  temporarily  into  Kansas,  and  while  in  Kansas 
the  plaintiff,  who  is  a  creditor  of  the  defendant,  who  is  a  creditor  of  the  gar- 
nishee, commences  an  action  in  Kansas  against  the  defendant,  and  serves  a 
garnishment  summons  upon  the  garnishee,  and  the  debt  of  the  garnishee  to 
the  defendant  is  by  the  laws  of  the  state  of  Missouri  exempt  from  garnish- 
ment process,  and  such  debt  also  seems  to  come  within  the  exemption  pro- 
visions contained  in  section  490  of  the  Civil  Code  of  Kansas,  and  section  157 
■of  the  Justice's  Code  of  Kansas,  exempting  certain  earnings  of  the  dobto' 
from  the  enforced  payment  of  his  debts,  such  debt  is  exempt  from  garnish 
ment  process  in  Kansas. " 

Laws  granting  exemptions  from  execution  affect  the  remedy  only:  Ihlfen- 
stein  v.  Cave,  3  Iowa,  287;  Newell  v.  Hayden,  8  Id.  140.  And  where  a  la\f 
affects  the  remedy,  it  is  the  lex/oii,  and  not  the  lex  loci  contractus  that  nmsfc 
govern:  Woodbridge  v.  WrijIU,  3  Conn.  523;  Atwaier  v.  Towmend,  4  Id.  47; 
10  Am.  Dec.  97;  Toomer  v.  Dickerson,  37  Ga.  423;  Whittemore  v.  Adams, 
Am.  St.  Rep.,  Vol.  II.  — 16 
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2  Cow.  626;  Smith  v.  Atwood,  3  McLean,  545;  Hinhley  v.  JTareau,  3  Ma> 
son,  SS. 

But  while  the  laws  of  a  state  have  no  extraterritorial  force,  the  courts  of 
a  state  may  nevertheless  compel  its  own  citizens  resident  therein  to  respects 
its  laws,  even  beyond  its  own  territorial  limits:  Engel  v.  Scheuerman,  40  G a. 
206;  Keyser  v.  Rice,  47 Md.  203;  DeJionv.  Foster,  4  Allen,  545;  Vailv.  Knapp^ 
49  Barb.  299.  And  a  court  of  a  state  has  the  power  to  enjoin  its  own  citi- 
xens  resident  within  its  terrritory  from  resorting  to  the  courts  of  other 
states  for  the  purpose  of  evading  the  exemption  laws  of  his  own  state: 
Teager  v.  Landsley,  69  Iowa,  725;  Burlington  etc.  R.  R.  Co.  v.  Thympson,  Z\ 
Kan.  180;  47  Am.  Rep.  497;  Snook  v.  Sneiatr,  25  Ohio  St.  516. 

Exemption  laws  generally  apply  to  all  classes  of  persons,  whether  resi- 
dents or  non-residents  of  the  state.  And  unless  the  statute  restricts  the  ex- 
emption to  residents,  it  will  be  held  to  apply  to  non-residents  as  well  as  to- 
residents:  Mineral  Point  R.  R.  Co.  v.  Barron,  83  111.  365;  MiBsouri  Pacijic 
R'y  Co.  V.  MaUby,  34  Kan.  125;  Kansas  City  etc.  R.  R.  Co.  v.  GougJi,  35  Id.  \y 
Wrigliiv.  CJUcago  etc.  R.  R.  Co.,  19  Neb.  175;  JTill  v.  Loomis,  6  N.  H.  263;. 
Sproul  v.  McCoy,  26  Ohio  St.  577;  Haskill  v.  Andros,  4  Vt.  609;  24  Am.  Dec. 
645;  Loioev.  Stringham,  14  Wis.  222.  "The  courts  will  interfere  to  protect 
their  citizens  in  their  rights  of  exemption,  when  sought  to  be  evaded  by  re- 
course to  proceedings  in  other  states.  The  wages  of  an  employee  may  be  ex- 
empt by  the  laws  of  the  state  in  which  he  lives  and  in  which  they  are  earned;, 
but  his  creditor,  to  avoid  such  exemption,  may  commence  an  action  against 
him  in  another  state  in  which  they  are  not  exempt,  and  seek  to  levy  upoa 
them  under  attachment  or  execution.  If  the  creditor  is  a  citizen  of  the  stat» 
in  which  the  debtor  lives,  the  courts  of  such  state  will  protect  the  debtor'» 
right  of  exemption  by  enjoining  the  creditor  from  proceeding  in  the  other 
state.  As  the  court  has  jurisdiction  over  both  parties,  there  is  no  doubt  of 
its  power  to  prevent  the  creditor  from  proceeding,  if  the  case  presented 
against  him  is  a  proper  one  in  which  to  exercise  such  power.  Upon  this  sub- 
ject the  authorities  seem  to  uniformly  affirm  that  courts  of  equity  will,  if 
necessary,  compel  persons  within  their  jurisdiction  to  obey  and  respect  tha 
laws  of  the  state,  and  will  not  suffer  them  to  evade  those  laws,  and  thereby 
obtain  preferences,  to  the  injury  of  the  debtor  or  of  other  creditors.  Thi» 
rule  has  been  extended  in  Iowa  to  protect  from  execution  in  Nebraska  a  team, 
which  had  been  taken  to  the  latter  state  by  a  resident  of  Iowa,  for  a  tem- 
porary purpose.  '  Residents-  of  one  state,  in  the  prosecution  of  their  ordi- 
nary business,  often  find  it  necessary  to  take  exempted  property,  for  tem- 
porary use,  in  earning  support  for  their  families,  into  adjoining  states.  li 
would  be  unjust,  oppressive,  and  absurd  to  permit  creditors  to  follow  such. 
persons  and  seize  their  property,  exempt  from  their  debts,  the  moment  they 
had  passed  the  boundary  line  of  the  state ' ":  Freeman  on  Executions,  2d  ed., 
sec.  209,  citing  Mumper  v.  Wilson,  72  Iowa,  163;  Snook  v.  Snetzer,  25  Ohio 
St.  516;  Keyser  v.  Rice,  47  Md.  203;  Teager  v.  Landsley,  69  Iowa,  725. 
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KeED    V.  BUELINGTON,  CeDAR    KaPIDS,  AND   NORTH- 
ERN Railway  Company. 

[72  Iowa,  16B.] 

Whxrb  Ebiflotee  op  Railroad  Company  Uses  Telephone,  Placed  i?t 
SwiTCH-TAKD  of  the  Company  for  the  purpose  of  communicating  with 
the  office,  to  communicate  the  fact  that  one  of  the  cars  is  out  of  order, 
and  receives  a  reply  from  some  one  in  the  office  directing  him  to  send  it 
ofif  if  it  will  hold  together,  it  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  communication  was  sent  to  and  answered 
by  some  one  having  authority  to  give  directions  touching  the  matter  in- 
quired about,  and  such  communication  is  admissible  in  evidence  against 
the  company  in  an  action  for  injuries  subsequently  caused  by  the  de- 
fective car.     See  vers,  J.,  dissenting. 

Knowledge  by  Switchman  Who  Makes  up  Train,  of  Defective  Con- 
dition OF  Car  placed  therein,  is  notice  to  the  railroad  company;  and 
where  there  is  such  additional  evidence  as  to  place  the  fact  of  notice 
beyond  dispute,  it  is  not  necessary  that  the  court  should  instruct  the 
jury  that  without  such  notice  the  company  would  not  be  liable  for  the 
injury  resulting  from  the  use  of  the  defective  car. 

Bkakeman's  Violation  of  Rule  of  Railroad  Company  in  Couplino 
Cars  will  not  defeat  his  right  to  recover  for  an  injury  caused  by  a  de- 
fect in  one  of  the  cars,  where  it  is  manifest  that  the  injury  would  not 
have  been  avoided  if  he  had  observed  the  rule. 

Action  to  recover  damages  for  a  personal  injury.  The  facta 
are  stated  in  the  opinion. 

S.  K.  Tracy,  for  the  appellant. 

Stivers  and  Louthar.i,  and  J.  W.  Willett,  for  the  appellee. 

By  Court,  Rothrock,  J.  1.  The  plaintiflF  was  hind  brake- 
man  upon  a  freight  train  running  between  Cedar  Rapids  and 
Burlington.  On  the  trip  upon  which  the  injury  was  received 
the  train  left  Cedar  Rapids,  going  south,  at  about  three  o'clock 
in  the  morning.  The  train  was  made  up  at  Cedar  Rapids  im- 
mediately before  it  started  on  the  road.  There  was  a  Star 
Union  Line  car  placed  at  the  head  of  the  train,  and  coupled 
to  the  locomotive  tender.  The  plaintiff  came  into  the  train- 
yard  after  the  train  was  made  up.  When  it  reached  Colum- 
bus Junction,  the  engine  was  cut  off,  and  went  upon  a  side- 
track for  some  purpose,  and  then  came  back,  and  the  plaintiff 
went  between  the  tender  and  the  Star  Union  car  to  couple 
them,  when  he  received  the  injury  of  which  he  complains. 
He  claims  that  the  Star  Union  car  was  broken  and  defective 
on  account  of  the  absence  of  what  is  called  a  "  follow-plate  " 
under  the  car,  and  by  which  the  draw-bar  is  prevented  from 
eliding  hack;  and  that,  by  reason  of  said  defect,  the  draw-bar 
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was  driven  back,  and  shoved  under  the  car  bo  far  that  there 
was  not  suflBcient  space  left  between  the  car  and  the  tender  of 
the  locomotive  to  safely  make  the  coupling;  and  that  in  con- 
sequence thereof  he  was  caught  between  them  and  perma- 
nently injured  in  his  hips. 

The  defendant  claimed  that  there  was  no  such  defect  in  the 
car,  and  that  the  plaintiff,  at  the  time  he  was  injured,  was 
knowingly  violating  an  express  printed  rule  of  the  company 
in  not  using  a  stick  to  make  the  coupling,  and  that  this  viola- 
tion of  the  rule  increased  his  danger,  and  that,  by  such  dis- 
obedience, he  contributed  by  his  own  negligence  in  causing 
the  accident. 

The  fact  that  the  car  was  out  of  repair  so  that  the  draw-bar 
would  slide  back  under  the  car  ought  not  to  be  a  matter  of 
serious  dispute.  To  say  the  least,  the  jury  were  fully  war- 
ranted in  finding  from  the  evidence  that  such  was  its  condi- 
tion. It  is  true  that  other  persons,  before  and  after  the 
accident,  succeeded  in  coupling  the  car,  but  the  jury  may  have 
fairly  found  that  it  was  done  with  a  knowledge  of  the  defect. 
Of  course  the  question  whether  it  could  be  safely  coupled  to 
another  car  depended  altogether  upon  the  force  with  which 
the  other  car  was  bunted  against  it. 

It  appears  from  the  evidence  of  one  Montgomery,  who  was 
a  switchman  in  the  yards  at  Cedar  Rapids,  and  who  had 
charge  of  the  switch  crew  in  making  up  trains,  and  under 
whose  supervision  the  train  in  question  was  made  up,  that  he 
discovered  that  there  was  no  folio w-plate  on  the  back  part  of 
the  draw-bar,  and  that  the  draw-bar  would  shove  back  until 
its  rim  would  strike  the  deadwood.  He  further  testified  that, 
upon  making  the  discovery,  he  went  to  a  switch  shanty  in  the 
yards,  in  which  there  was  a  telephone  used  for  the  purpose 
of  communicating  with  the  general  office  and  shops,  and  he 
called  the  general  office,  and  stated  to  some  one  who  answered 
his  call  that  the  car  was  in  bad  order,  and  the  person  answer- 
ing his  call  inquired,  "In  what  way?"  and  the  witness  told 
him  that  the  back  plate  was  gone,  and  received  the  reply,  "  If 
she  will  hold  together,  send  her  off."  It  is  claimed  that  the 
testimony  as  to  the  communication  by  telephone  should  have 
been  excluded,  because  it  was  with  some  unknown  person, 
and  ought  not  to  bind  the  defendant.  It  appears  that  the 
telephone  was  placed  in  the  yards  for  the  very  purpose  of  com- 
municating with  the  office.  It  was  the  means  of  communica- 
tion provided  by  the  defendant;  and  in  the  absence  of  any 
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showing  that  some  oflficious  intruder  had  taken  up  quarters  in 
the  office,  and  assumed  to  transact  the  business  of  the  com- 
pany, it  ought  to  be  presumed  that  the  communication  was 
made  with  one  having  authority  to  give  directions  as  to  the 
matter  inquired  about;  and  if  Montgomery,  who  had  charge 
of  making  up  the  trains,  did  not  have  the  authority  to  set  out 
the  car  without  orders  from  the  office,  it  was  his  business  to 
ascertain  to  a  certainty  that  the  orders  he  received  came  from, 
a  proper  source. 

2.  It  is  insisted  that  the  fourth  instruction  given  by  the  court 
to  the  jury  is  erroneous,  because  the  same  does  not  direct  the 
jury  that  notice  must  be  brought  to  the  defendant  of  the  de- 
fective condition  of  the  car  before  there  can  be  any  liability  for 
using  it.  We  do  not  deem  it  necessary  to  set  out  this  instruc- 
tion. It  is  enough  to  say  that,  as  the  evidence  was  abundant 
to  sustain  the  finding  that  the  car  was  out  of  repair  as  claimed, 
and  no  verdict  could  have  been  found  for  the  plaintiff  without 
finding  that  fact,  the  knowledge  of  the  defendant  as  to  its  con- 
dition was  not  a  debatable  question  in  the  case.  Montgomery, 
the  very  person  of  all  others  whose  business  it  was  to  see  that 
the  train  was  properly  and  safely  made  up,  knew  that  the  car 
was  in  bad  order,  and  notice  to  hira  was  notice  to  the  defend- 
ant. Several  other  witnesses  testified  to  the  same  fact.  In- 
deed, wo  do  not  think  it  would  have  been  error  if  the  court  had 
stated  to  the  jury  that,  if  they  believed  the  witnesses  who  tes- 
tified that  the  car  was  in  bad  order,  they  should  find  that  the 
defendant  had  notice  of  that  fact.  The  jury  should  be  required 
to  determine  the  facts  about  which  there  is  dispute,  and  these 
only. 

3.  It  appears  from  the  evidence  that  when  the  plaintiff  went 
between  the  car  and  the  tender  to  make  the  coupling,  he  had 
no  knowledge  of  the  defect  of  which  he  now  complains.  He 
was  not  present  when  the  engine  was  attached  to  the  car  at 
Cedar  Rapids.  He  gave  the  signal  to  the  engineer  to  back  up, 
and  stepped  in  to  make  the  coupling.  He  raised  the  link  with 
his  hand,  and  the  engine  came  against  the  draw-bar  of  the 
box-car,  and  shoved  it  under  the  car  until  the  pin  caught  the 
deadwood.  The  engine  and  car  came  so  close  together  that  he 
was  caught  and  held  fast  until  the  engine  started  ahead. 

The  defendant  introduced  in  evidence  a  rule  prescribed  by 
the  company  for  the  guidance  of  brakemen  in  making  coup- 
lings. It  is  in  these  words:  "  Brakemen  should  not  go  between 
cars  to  make  couplings  unless  the  draw-bars  and  draught  tim- 
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bers  are  in  good  condition.  The  hand  should  never  be  used 
to  guide  the  link  in  making  couplings.  Sticks  should  be  used 
for  that  purpose.     They  will  be  found  at  headquarters." 

It  is  claimed  that  the  plaintiff  in  using  his  hand  to  guide 
the  link,  instead  of  a  stick,  was  guilty  of  a  plain  violation  of 
the  rule,  which  contributed  to  produce  the  injury  of  which  he 
complains.  If  this  proposition  is  correct,  that  is,  if  the  viola- 
tion of  the  rule  contributed  approximately  to  the  injury,  the 
plaintiff  cannot  recover;  but  if  the  violation  of  the  rule  in  no 
manner  entered  into  or  became  a  part  of  the  cause  of  the  in- 
jury, there  is  neither  reason  nor  authority  for  holding  that  the 
plaintiff  was  chargeable  with  contributory  negligence.  The 
court  below  was  of  this  opinion,  and  charged  the  jury  that 
"there  was  no  testimony  having  a  tendency  to  show  that  such 
violation  of  such  rule  proximately  tended  to  produce  the  in- 
juries to  plaintiff,  and  such  violation  of  such  rule  would  not 
constitute  a  bar  to  plaintiff's  recovery." 

Our  examination  of  the  evidence  in  the  case  leads  us  to  the 
conclusion  that  this  instruction  is  correct.  The  head  brake- 
man,  who  was  with  the  train  at'  the  time  of  the  accident,  was 
a  witness  for  the  defendant,  and  testified  as  follows,  with  ref- 
erence to  the  use  of  a  stick  in  making  a  coupling:  "  In  making 
a  coupling  without  the  use  of  a  stick,  brakemen  set  the  pin  so 
it  will  fall  itself;  and  if  it  don't  fall  when  the  draw-bars  come 
together,  they  put  the  pin  down  with  the  hand.  In  using  a 
stick  they  raise  the  link  with  it,  and  after  they  get  the  link 
entered  they  put  the  pin  down  with  the  hand.  I  mean  to  say 
that  the  usual  way  of  making  a  coupling  with  a  stick  is  to 
raise  the  link  with  the  stick,  and  enter  it,  and  then  take  the 
other  hand  and  put  the  pin  down,  A  brakeman  must  go  just 
as  far  between  the  cars  to  make  the  coupling  when  he  uses  a 
stick  as  when  he  uses  his  hands  alone.  In  coupling  he  would 
have  to  go  so  far  whether  he  used  a  stick  or  not." 

There  is  no  evidence  in  the  case  in  any  manner  conflicting 
with  this.  It  is  perfectly  manifest  that  if  the  plaintiff  had 
raised  the  link  with  a  stick,  he  would  have  been  exposed  to 
the  same  danger  as  he  was  by  raising  it  with  his  hand.  The 
stick  would  have  been  no  protection  against  the  draw-bar 
shoving  back,  and  the  cars  closing  upon  him.  The  danger 
was  precisely  the  same  in  one  case  as  the  other.  We  infer 
from  this  testimony  that  the  rule  prescribing  the  use  of  a 
stick  is  to  protect  the  hands  from  the  danger  of  being  caught 
between  the  ends  of  the  draw-bars.     Our  conclusion  is,  that 
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the  court  did  not  err  in  rulings  upon  the  evidence,  nor  in  the 
instructions  given,  nor  in  the  refusal  to  give  instructions  re- 
•quested  by  the  defendant,  and  we  think  the  judgment  must 
be  affirmed. 

Seevers,  J.,  dissented  from  the  first  point  in  this  opinion. 


Notice  to  Agent  when  Notice  to  Principal:  See  Cougar  v.  Chicago 
^tc.  R'y  Co.,  1  Am.  Rep.  1G4;  Blumenthal  v.  Brainerd,  91  Am.  Dec.  350,  note 
3C3,  where  other  cases  in  that  series  are  collected. 

Rule  Releasing  Defendant  from  Responsibility  beoauss  of  Plain- 
tiff's Negligence  is  limited  to  oases  where  the  act  of  the  plaintiff  was  the 
proximate  cause  of  the  injury:  See  Kline  v.  Central  Paci/ic  B.  R.  Co.,  99  Am. 
Dec.  282,  note  289,  where  other  cases  are  collected. 


Schleissman  v.  Kallenbero. 

[72  Iowa,  838.] 

If  Onb  Who  Indorses  Notb  after  Payee  Pays  Judgment  Rendered 
THEREON  against  the  maker  and  him,  and  takes  an  assignment  thereof 
to  himself,  he  is  subrogated  to  the  rights  of  the  judgment  creditor,  and 
may  enforce  the  judgment  against  the  property  of  the  maker. 

l^ERE  Suggestion  of  Possible  Equities  between  Indorser  of  Notb 
AND  Maker  cannot  Prevent  Recovery  by  such  indorser  in  an  action 
to  recover  laud  bought  in  by  him  at  a  sale  under  a  judgment  rendered 
against  him  and  the  maker,  which  was  paid,  and  an  assignment  thereof 
taken  by  him,  where  no  such  equities  are  pleaded  in  the  action. 

Forcible  entry  and  detainer.  Judgment  was  rendered  for 
the  plaintifif,  and  the  defendant  appealed. 

George  R.  Cloud,  for  the  appellant. 

George  W.  Paine,  for  the  appellee. 

By  Court,  Beck,  J.  1.  The  plaintiff  seeks  to  recover  pos- 
session of  the  land  under  a  sheriff's  deed  to  him.  The  answer 
alleges  that  the  judgment  under  which  the  sheriff's  sale  and 
deed  were  had  was  rendered  against  plaintiff  in  this  action 
and  two  other  defendants;  that  plaintiff  paid  the  judgment, 
caused  it  to  be  assigned  to  him,  and  the  property  in  contro- 
versy to  be  sold  upon  an  execution  issued  thereon,  and  be- 
came the  purchas.er,  the  sheriff's  deed  being  executed  to  him; 
and  that  by  reason  of  these  facts  the  sheriff's  sale  and  deed 
are  void.  The  reply  to  the  answer  denies  its  allegations,  and 
pleads  a  decision  in  another  case  as  an  estoppel,  which,  how- 
•€ver,  in  the  view  we  take  of  the  case,  need  not  be  further  no- 
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ticed.  The  facts  relied  upon  by  defendant  to  defeat  the  deed 
are  these:  Plaintiff  was  the  indorser  of  the  promissory  notfr 
upon  which  the  judgment  was  rendered,  whereon  the  sheriff's- 
sale  and  deed  were  had.  The  judgment  was  assigned  to  him. 
by  the  plaintiffs  therein.  It  is  insisted  that  plaintiff's  pay- 
ment for  the  assignment  of  the  judgment  operated  as  a  satis- 
faction thereof. 

2.  It  is  a  familiar  rule  that  when  the  indorser  of  a  promis- 
sory note  makes  payment  thereof  to  the  holder,  he  becomes- 
entitled  to  its  possession,  and  may  pursue  his  remedy  thereon 
against  the  maker.  This  rule  is  for  the  protection  of  the  in- 
dorser, to  the  end  that  he  may  recover  against  the  maker, — 
the  party  primarily  liable.  The  reasons  and  demands  of  jus- 
tice upon  which  the  rule  is  based  require  it  to  be  extended  and 
applied  to  a  judgment  rendered  upon  the  note.  The  maker^ 
in  law  and  conscience,  is  required  to  pay  the  note,  and  protect 
the  indorser.  He  can  urge  no  reason  why  the  indorser  should 
not  have  his  remedy  upon  the  judgment,  and  be  put  to  the  ex- 
pense and  delay  of  prosecuting  another  suit.  If  the  indorser 
holds  the  right,  as  against  the  maker,  to  take  an  assignment 
of  the  judgment,  and  enforce  it,  no  one  claiming  under  tho 
maker  can  object  thereto:  See  Freeman  on  Judgments,  sec^ 
471;  Eno  v.  Crooke,  10  N.  Y.  60;  Core^j  v.  White,  3  Barb. 
12;  Cuyler  v.  Ensworth,  6  Paige,  32;  Clasun  v.  Morris,  10  Johns. 
524;  New  York  State  Bank  v.  Fletcher,  5  Wend.  85;  Harger  v. 
McCollough,  2  Denio,  119. 

3.  The  conclusion  we  reach  in  the  case  is  not  in  conflict 
with  the  rulings  of  this  court  in  Bones  v.  Aiken,  35  Iowa,  534^ 
Drefahl  v.  Tuttle,  42  Id.  177,  and  Johnston  v.  Belden,  49  Id. 
301,  wherein  it  was  held  that  sureties,  upon  paying  judgment* 
rendered  upon  the  contracts  whereon  they  are  bound,  are  not 
entitled  to  take  assignments  of  the  judgments,  and  enforce 
them  by  execution,  without  an  action  against  the  principals. 
The  distinction  between  those  cases  and  this  is  obvious.  The 
persons  seeking  to  enforce  the  judgments  in  those  cases  were 
mere  sureties.  The  obligation  of  the  principal  to  reimburse  the- 
surety  for  money  paid  in  satisfaction  of  the  debt  rests  upon  an 
implied  contract  of  the  principal  to  repay  the  surety  money 
advanced  in  discharge  of  the  debt,  which  the  law  regards  as- 
having  been  paid  for  the  benefit,  and  upon  the  request,  of  the 
principal.  He  is  not  liable  to  the  surety  upon  the  note  or 
other  evidence  of  the  debt.  His  liability,  as  we  have  just  said,, 
rests  upon  an  implied  contract.     But  in  the  case  of  an  indorser. 
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the  liability  of  the  maker,  or  other  prior  indorser,  rests  upoi. 
the  note  itself,  and  the  indorsements  thereon,  which  were  the 
foundation  of  the  action  wherein  the  judgment  in  question  in 
this  case  was  rendered. 

The  liability  of  both  maker  and  indorser  in  this  case  was 
adjudicated  by  the  judgment  in  question.  The  maker  and  in- 
dorser, being  found  liable  on  the  note,  the  maker's  liabilty  to 
the  indorser  follows  as  a  matter  of  law.  It  would  be  vain  to 
require  the  indorser  to  bring  an  action  against  the  maker, 
when  his  liability  has  already  been  adjudicated  in  the  action 
against  himself  and  the  indorser.  The  courts  will  not  require 
actions  to  determine  rights  already  adjudicated.  They  will 
not  require  another  judgment  to  be  rendered,  when  the  in- 
dorser's  rights  may  be  enforced  under  the  existing  judgment. 

It  will  be  understood  that  we  use  the  term  "indorser"  to 
indicate  one  who  indorsed  the  note  after  the  payee.  As  be- 
tween the  maker  and  payee,  the  last  named  is  not  the  indorser. 
Their  relations  and  rights  are  different  from  those  existing 
between  a  subsequent  indorser  and  the  maker.  A  payee  in- 
dorsing the  note  is  an  indorser  as  to  subsequent  parties;  as 
to  the  maker,  he  is  the  payee,  and  cannot  be  called  an  in- 
dorser when  the  rights  of  the  maker  or  himself  are  involved. 

4.  It  has  been  suggested  that  some  equity  might  exist  as 
between  the  indorser  and  maker,  which  would  relieve  the 
maker  of  liability  to  the  indorser,  and  require  him  to  satisfy 
the  judgment.  That  is  true,  and  if  such  an  equity  should 
exist,  the  maker  must  enforce  it  in  chancery,  or  by  plead- 
ing an  equitable  defense  to  an  action  at  law.  He  must 
enforce  it  by  some  proceeding  recognized  by  the  rules  of  equity 
or  by  statute.  But  who  ever  heard  of  arresting  proceedings 
in  an  action  at  law  upon  the  mere  suggestion  of  imaginary 
equities  which  possibly  exist  between  the  parties,  when  no 
such  equities  are  pleaded  or  alleged  in  the  action? 

This  is  an  action  at  law  to  recover  land  under  a  title  based 
upon  a  judgment.  Surely  the  judgment  cannot  be  pronounced 
void,  for  the  reason  that  it  may  be  imagined  that  an  equity 
could  possibly  exist  between  the  parties  to  this  suit;  and  if 
such  an  equity  should  be  assumed  to  exist,  it  cannot  defeat 
the  rights  of  plaintiff  in  the  collateral  proceedings  without 
having  been  pleaded  in  any  action  whatever. 

Other  questions  discussed  by  counsel  need  not  be  considered. 
The  judgment  of  the  circuit  court  is  affirmed. 

Reed  and  Seevers,  JJ.,  dissented. 
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Subrogation,  Who  Entitled  to:  See  Neely  v.  Jonea,  37  Am.  Rep.  794; 
Orem  v.  WriglUaon,  34  Id.  286;  Crisman  v.  Harman,  26  Id.  387;  Mosier'a 
Appeal,  93  Am.  Dec.  783,  note  788,  where  other  cases  in  that  series  are  col- 
lected. 


WiMMER  V.  Eaton. 

[72  Iowa,  874.1 
PsHFKCT  Ballot  is  Exclusive  Evidence  of  Voter's  Intent,  and  eztrinsio 

evidence  is  inadmissible  to  show  a  contrary  intent;  but  where  the  ballot 
imperfectly  expresses  his  intent,  as  when  it  does  not  certainly  identify 
the  person  intended  to  be  voted  for,  extrinsic  evidence  is  admissible  in 
aid  of  such  imperfection;  and  the  circumstances  surrounding  the  elec- 
tion and  the  facts  of  a  general  public  nature  connected  with  it  may  be 
considered  in  connection  with  the  ballot  in  determining  what  wais  the 
intention  of  the  voter. 
Where  Name  F.  Wimmer  is  Printed  on  Some  Ballots  Cast  at  Elec- 
tion, evidence  is  admissible  to  show  that  E.  Wimmer  was  the  candi- 
date of  his  party  for  the  office;  that  there  was  no  person  named  P. 
Wimmer  eligible  to  the  office;  that  that  name  was  printed  on  the  ballots 
in  the  belief  that  it  was  E.  Wimmer's  name;  and'that  the  electors  who 
cast  the  ballots  bearing  the  name  F.  Wimmer  supposed  at  the  time  that 
it  was  the  name  of  E.  Wimmer;  and  those  facts  being  proved,  the  ballots 
should  be  counted  for  E.  Wimmer. 

Action  to  test  the  defendant's  right  to  the  ofl&ce  of  township 
trustee.  There  was  a  judgment  for  the  plaintiff,  and  the  de- 
fendant appealed.     Other  facts  are  stated  in  the  opinion. 

H.  H.  Stilwell,  for  the  appellant. 

M.  B.  Hendricks,  for  the  appellee. 

By  Court,  Reed,  J.  At  a  general  election  in  the  township 
in  which  the  parties  reside,  510  ballots  were  cast  for  the  office 
of  township  trustee.  Of  that  number  249  were  cast  for  defend- 
ant, 170  bore  the  name  of  E.  Wimmer,  and  91  that  of  F.  Wim- 
mer. Plaintiff's  name  is  Edward  Wimmer,  and  he  claimed 
that  all  of  the  ballots  bearing  those  names  should  be  counted 
for  him.  The  canvassers,  however,  counted  for  him  only  those 
ballots  which  bore  the  name  of  E.  Wimmer,  and  they  issued 
to  defendant  the  certificate  of  election.  The  evidence  given 
on  the  trial  shows  that  plaintiff  was  nominated  as  a  candi- 
date for  the  office  by  a  convention  of  the  political  party  to 
which  he  belongs,  and  that  the  ballots  which  bore  the  name 
of  F.  Wimmer,  as  well  as  those  which  bore  the  name  of  E. 
Wimmer,  were  cast  by  members  of  that  party;  also  that  the 
ballots  were  printed  by  a  person  who  knew  that  plaintiff  was 
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a  candidate  for  the  office,  but  understood  at  the  time  that  his 
name  was  F.  Wimmer;  also  that  it  was  discovered  after  the 
election  had  been  in  progress  for  some  time  that  this  mistake 
had  been  made  in  printing  his  name,  and  that  the  ballots  sub- 
sequently cast  were  corrected  by  writing  thereon  the  letter  E. 
as  the  initial  letter  of  his  christian  name.  It  was  also  proven 
that  no  person  by  the  name  of  F.  ^Vimmer,  who  was  eligible 
to  the  office,  resided  in  the  township.  A  number  of  the  electors 
were  examined  as  witnesses,  and  against  defendant's  objection 
were  permitted  to  testify  that  the  ballots  cast  by  them  bore  the 
name  of  F.  Wimmer,  and  that  they  supposed  at  the  time  that 
that  was  plaintiff's  name,  and  that  it  was  their  intention  to  vote 
for  him. 

The  first  question  which  arises  on  the  record  is,  whether 
resort  may  be  had  to  other  evidence  than  the  ballot  cast  by 
the  elector  in  ascertaining  his  intention.  If  the  ballot  is  found 
to  be  perfect,  that  is,  if  it  expresses  a  certain  intent  by  the 
elector,  it  must  be  accepted  as  the  exclusive  evidence  of  his 
intent.  Thus  if  it  bears  the  name  of  a  person  who  is  eligible 
to  the  office  voted  for,  it  affords  the  most  satisfactory  evidence 
that  it  was  the  elector's  intention  to  vote  for  that  person;  and 
it  would  be  contrary  to  all  the  analogies  of  the  law  to  permit 
proof  by  extrinsic  evidence  of  a  contrary  intent.  But  when  it 
is  apparent  that  the  intent  of  the  elector  is  imperfectly  ex- 
pressed by  the  ballot,  as  when  the  person  intended  to  be  voted 
for  is  not  certainly  identified  by  it,  the  true  rule  is,  we  think, 
to  admit  extrinsic  evidence  in  aid  of  such  imperfection.  It 
often  happens  that  the  elector  is  ignorant  or  mistaken  as  to 
the  christian  name  of  the  person  for  whom  he  wishes  to  cast 
his  ballot.  In  such  cases  the  christian  name  is  cither  omitted 
entirely  from  the  ballot,  or  wrongly  written  thereon.  Now,  if 
no  evidence  except  the  ballot  could  be  resorted  to  in  such 
cases  in  determining  the  intent  of  the  elector,  it  is  manifest 
that  the  privilege  of  the  elective  franchise  would  be  defeated 
by  the  rule.  But  the  right  to  vote  is  one  of  the  highest  priv- 
ileges of  the  citizen,  and  it  ought  not  to  be  defeated  by  a  tech- 
nicality. Hence  the  courts  have  quite  generally  held  that 
resort  might  be  had  in  such  cases  to  the  circumstances  sur- 
rounding the  election,  and  the  facts  of  a  general  public  nature 
connected  with  it,  and  that  these  might  be  considered,  in  con- 
nection with  the  ballot,  in  determining  what  was  the  inten- 
tion of  the  elector.  The  question  is  elaborately  discussed  in 
Attorney-General  v.  Ely,  4  Wis.  438,  and  what  we  think  is  the 
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true  rule  is  there  laid  down:  See  also  Cooley  on  Constitutional 
Limitations,  611. 

We  think,  therefore,  that  the  facts  that  plaintiff  was  the 
candidate  of  his  party  for  the  office,  that  there  was  no  person 
of  the  name  of  F.  Wimmer  who  was  eligible  to  the  office,  and 
that  that  name  was  printed  on  the  ballots  in  the  belief  that  it 
was  plaintiff's  name,  and  that  the  electors  who  cast  the  ballots 
bearing  that  name  supposed  at  the  time  that  it  was  his  name, 
may  properly  be  considered  in  determining  whether  the  ninety- 
one  ballots  bearing  that  name  were  intended  for  him;  and 
when  those  facts  are  considered,  there  can  be  no  question  as 
to  what  the  intent  of  the  electors  was. 

The  only  other  question  in  the  case  is,  whether  an  elector 
who  has  cast  a  defective  ballot  can  be  permitted  to  testify 
directly  as  to  his  intent.  The  numerical  weight  of  authority 
seems  to  be  against  the  right  to  examine  the  elector  on  that 
subject.  But  we  have  no  occasion  to  go  into  the  question  in 
this  case;  for  if  it  should  be  held  that  the  district  court  ought 
to  have  excluded  the  evidence,  the  final  result  would  not  be 
affected;  for  we  hold  that,  upon  the  facts  proven  by  the  com- 
petent evidence  in  the  case,  the  ballots  in  question  should 
have  been  counted  for  plaintiff.  The  judgment  will  therefore 
be  affirmed. 


Initials  on  Ballot:  See  People  v.  Cicott,  97  Am.  Dec  141,  note  158,  where 
other  cases  in  that  series  are  collected. 

Voter's  Intention,  how  to  be  Ascertained:  See  People  v.  Saxton,  78 
Am.  Dec.  191,  note  192,  where  other  cases  in  that  series  are  collected. 


State  v.  Calhoun. 

[72  Iowa,  482.1 
To    CONSTITtJTB    ROBBERT,    PROPERTY    TaEBN    NEED   NOT  BB  ATTACHED  TO 

Person  of  the  individual  robbed,  or  in  his  immediate  presence.  If  a 
party  binds  a  person  in  one  room,  and  by  violence  extorts  from  him 
information  of  the  place  where  his  property  is  in  another  room,  which 
he  then  enters,  and  from  which  he  takes  the  property,  while  his  victim 
remains  bound  in  the  adjoining  room,  this  is  a  sufficient  taking  from  the 
person,  within  the  meaning  of  the  statute,  to  constitute  the  crime  of 
robbery. 
Whether  Cord  Used  bt  Robber  to  Bind  his  Viamf,  while  he  was  en- 
gaged in  robbing  the  house,  is  a  dangerous  weapon  or  not,  is  a  proper 
question  to  submit  to  the  jury. 
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Indictment  for  robbery.  The  defendant  was  convicted,  and 
appealed.     The  other  facts  are  stated  in  the  opinion. 

Gesman  and  Prouty,  for  the  appellant. 

A.  J.  Baker,  attorney-general,  for  the  state. 

By  Court,  Beck,  J.  1.  We  will  consider  and  dispose  of  the 
objections  urged  to  the  judgment  of  the  district  court  in  the 
order  of  their  discussion  in  counsel's  argument.  The  court 
below  gave  to  the  jury  the  following  instructions:  — 

"  2.  It  is  provided  by  our  statutes  that  '  if  any  person,  with 
force  or  violence,  or  by  putting  in  fear,  steal  and  take  from  the 
person  of  another  any  property  that  is  the  subject  of  larceny, 
lie  is  guilty  of  robbery,' 

"  3.  Under  this  statutory  provision,  it  is  not  essential  that 
the  stealing  and  taking,  if  any,  was  literally  from  the  person; 
or  in  other  words,  that  the  property,  if  any,  was  on,  or  at- 
tached to,  or  touching,  the  literal,  physical  person  of  the  party 
alleged  to  have  been  robbed;  but  it  is  sufficient  if  the  stealing 
and  taking,  if  any,  was  done  in  the  immediate  presence  of 
such  party,  and  while  the  property  was  under  the  control  and 
in  the  custody  of  such  party. 

"4.  If,  therefore,  you  find  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant,  in  this  county  and  state, 
at  a  time  within  three  years  next  preceding  the  finding  of  the 
indictment  in  this  case,  did  steal  and  take  from  the  imme- 
diate presence  of  the  Nellie  Baldwin  named  in  the  indictment 
the  property  named  in  the  indictment,  or  some  part  of  it,  and 
that  the  stealing  and  taking,  if  any,  was  accomplished  with 
force  or  violence  toward  said  Nellie  Baldwin,  or  by  putting 
her  in  fear;  and  you  further  so  find  that  the  property,  if  any, 
thus  stolen  was  at  the  time  owned  by,  or  in  the  possession  of, 
said  Nellie  Baldwin,  and  was  of  value, — then  and  in  such 
case  you  should  return  a  verdict  of  guilty  of  robbery.  But  if 
you  do  not  so  find  as  to  these  several  matters,  you  cannot  find 
defendant  guilty  of  robbery. 

"  5.  It  is  not  necessary,  in  order  to  constitute  a  stealing  and 
carrying  away  *  in  the  immediate  presence  of  said  Nellie  Bald- 
win,' that  it  should  have  been  done  (if  done)  in  her  imme- 
diate view,  or  where  she  could  see  it  done.  And  if  you  find 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant made  a  violent  assault  upon  said  Nellie  Baldwin,  by 
choking  her  and  causing  her  to  fall  upon  the  floor  of  one  of 
the  rooms  or  apartments  of  her  house,  and  then  tied  her 
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hands  and  feet,  for  the  purpose  and  with  the  intention  of 
stealing  some  money  or  property  in  the  house;  and  you 
further  so  find  that  she,  through  fear  of  personal  violence, 
told  defendant  where  her  money  or  watch  was  in  an  adjoin- 
ing room  or  rooms;  and  you  further  so  find  that  thereupon 
defendant  passed  through  a  door  or  doors  into  such  room  or 
rooms,  and  did  there,  within  hearing  of  said  Nellie  Baldwin, 
take  and  carry  away  from  said  room  or  rooms  the  property 
described  in  the  indictment,  or  some  part  thereof;  and  you 
further  so  find  that  such  property  was  under  her  immediate 
control,  and  that  such  taking,  if  any,  was  against  the  will  of 
the  said  Nellie  Baldwin,  and  was  without  any  right,  or  claim 
of  right,  of  defendant  in  said  property,  and  with  the  intent 
to  permanently  deprive  her  thereof,  —  then  and  in  such  case 
there  would  be  a  sufficient  stealing  and  taking  from  the  '  im- 
mediate presence '  of  the  said  Nellie  Baldwin  within  the  mean- 
ing of  the  law." 

"  8.  It  is  charged  in  the  indictment  that,  at  the  time  of  the 
alleged  robbery,  the  defendant  was  armed  with  a  dangerous 
weapon,  with  intent,  if  resisted,  to  kill  or  maim  the  said  Nellie 
Baldwin,  and  being  so  armed,  did  wound  said  Nellie  Baldwin. 
If  you  find  the  defendant  guilty  of  robbery,  you  will  deter- 
mine whether  this  charge  in  the  indictment  is  sustained. 
The  only  evidence  relied  upon  by  the  state  as  tending  to  show 
that  defendant  was  armed  with  a  dangerous  weapon  is  the 
evidence  tending  to  show  that,  at  the  time  of  the  alleged  rob- 
bery, defendant  had  with  him  the  piece  of  cord  or  rope  intro- 
duced in  evidence.  It  is  for  you  to  say,  from  the  evidence, 
whether  he  did  have  and  use  such  rope  or  cord;  and  if  he  did, 
whether  the  same  was  a  dangerous  weapon;  and  if  it  was, 
whether  he  intended  by  the  use  of  it  (if  he  did  use  it),  if  re- 
sisted, to  kill  or  maim  said  Nellie  Baldwin  therewith,  or  did 
wound  her. 

"  9.  A  dangerous  weapon  is  one  which,  from  the  use  made 
of  it  at  the  time,  is  likely  to  produce  death,  or  do  great  bodily 
harm;  and  unless  you  find  that  said  cord  or  rope  was  of  such 
a  character,  you  cannot  find  that  defendant  was  armed  with 
a  dangerous  weapon.  If  it  was  only  calculated  to  produce, 
from  the  use  made  of  it  (if  used),  a  slight  injury  upon  the 
person  of  said  Baldwin,  then  it  would  not  be  a  dangerous 
weapon  within  the  meaning  of  the  law." 

There  was  evidence  submitted  to  the  jury  to  which  these 
instructions  were  applicablo. 
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2.  It  is  insisted  that  the  third,  fourth,  and  fifth  instructions 
are  erroneous,  in  that  they  hold  the  crime  of  robbery  may  be 
committed  by  taking  goods  not  upon  the  person  or  in  the 
immediate  presence  of  the  individual  robbed;  the  thought  of 
counsel  being  that  though  "  with  force  or  violence,  or  by  put- 
ting in  fear,"  the  goods  were  obtained  by  the  accused  from 
the  possession  and  custody  of  the  prosecuting  witness,  yet  the 
crime  is  not  robbery,  for  the  reason  that  the  goods  taken  were 
found  by  defendant  in  a  room  of  the  house  other  than  the  one 
in  which  the  violence  was  used  towards  the  witness  for  the 
purpose  of  extorting  from  her  information  of  the  place  where 
the  money  and  valuables  in  her  possession  could  be  found. 
The  statute  defining  robbery,  which  is  correctly  quoted  in  the 
second  instruction  given  to  the  jury,  contemplates  the  taking 
of  property  "  from  the  person  "  of  another.  Counsel  interpret 
this  language  to  mean  that  the  property,  in  order  to  constitute 
the  crime,  must  be  upon  or  in  some  way  attached  to  the  per- 
son of  the  individual  robbed,  or  in  his  immediate  presence. 
The  preposition  "  from  "  docs  not  convey  the  idea  of  contact 
or  propinquity  of  the  person  and  property.  It  does  not  imply 
that  the  property  is  iu  the  presence  of  the  person.  The 
thought  of  the  statute,  as  expressed  in  the  language,  is,  that 
the  property  must  be  so  in  the  possession  or  under  the  control 
of  the  individual  robbed  that  violence  or  putting  in  fear  was 
the  means  used  by  the  robber  to  take  it.  If  it  be  away  from 
the  owner,  yet  under  his  control,  in  another  room  of  the  house, 
as  in  this  case,  it  is  nevertheless  iu  his  personal  possessior^ 
and  if  he  is  deprived  thereof,  it  may  well  be  said  it  is  taken 
from  his  person.  Goods  are  called  personal  property  in  the 
law,  and  presumed  to  accompany  the  person.  If  taken  from 
the  owner,  this  relation  of  owner  and  property  is  uurrendered, 
and  the  goods  are  separated  from  the  person.  In  the  case  be- 
fore us,  defendant,  by  violence,  bound  the  prosecuting  witness 
and  thereby  put  her  in  fear.  By  this  violence,  he  extorted 
from  her  information  of  the  place  where  she  kept  her  money 
and  watch  in  another  room  of  the  house.  Leaving  her  bound, 
he  went  into  that  room  and  took  the  property.  We  are  clearly 
of  the  opinion  that  it  was  taken  from  her  person  in  the  sense 
of  the  words  as  used  in  the  statute.  In  support  of  this  con- 
clusion, see  the  following  authorities  cited  thereon:  2  Bishop's 
Criminal  Law,  sec.  975;  Wharton's  Criminal  Law,  sec.  16i)6, 

3.  Counsel  insists  that  the  eighth  and  ninth  instructions 
are  erroneous,  in  that  they  submit  to  the  jury  the  question 
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whether  the  cord  with  which  the  prosecuting  witness  was 
bound  is  a  dangerous  weapon.  One  of  the  definitions  of  the 
word  "weapon"  is  "  anything  used  or  intended  to  be  used  in 
destroying  or  annoying  the  enemy."  A  cord  is  often  used  as 
an  instrument  by  robbers  to  kill  or  disable  their  victim;  when 
80  used  it  is  properly  called  a  weapon.  The  instructions  cor- 
rectly submitted  to  the  jury  the  question  whether  the  cord 
used  by  defendant  was  a  dangerous  weapon. 

4.  Counsel  insist  that  the  motion  for  a  new  trial  should 
have  been  sustained,  on  the  ground  that  the  attorney  for  the 
state,  in  his  argument  to  the  jury,  referred  to  the  fact  that  de- 
fendant did  not  testify  in  his  own  behalf.  The  record  fails  to 
support  the  allegation  upon  which  the  motion  is  based. 

5.  Another  ground  upon  which  the  motion  for  a  new  trial 
was  based  is,  that  the  state's  attorney,  in  the  argument  of  the 
case,  used  inflammatory  and  extravagant  language.  We  think 
the  remarks  of  the  state  attorney  complained  of  in  this  con- 
nection are  not  of  such  a  character  as  to  raise  the  presump- 
tion that  defendant  was  prejudiced  in  any  degree. 

We  have  not  all  the  evidence  before  us,  and  no  claim  is 
therefore  made  that  the  verdict  lacks  the  support  of  proof. 
Having  considered  all  objections  to  the  judgment  presented 
in  argument  by  counsel,  we  discover  no  ground  for  disturbing 
the  judgment. 

Affirmed. 


Robbery,  What  Constitutes:  See  Buasey  v.  &iate,  51  Am.  Rep.  256; 
Hope  V.  Peopk,  38  Id.  460;  Stegar  v.  State,  99  Am.  Dec.  472;  State  v.  Mc- 
(June,  70  Id.  176,  note  178  et  seq.,  where  this  subject  is  discussed  at  length. 


HiOKMAN  V.  Cruise. 

172  Iowa,  628.] 

Pkbson  Who  Eabns  his  Livinq  by  Farming  is  Farmer,  within  the  mean- 
ing of  the  exemption  laws,  although  he  does  not  own  a  farm  nor  have 
one  leased,  and  is  not  doing  any  specific  thing  as  a  farmer  on  the  par- 
ticular day  on  which  an  execution  is  levied  upon  his  property. 

Verdict  should  not  be  Directed  for  Dependant  when  there  is  E^^- 
DENCB  tending  to  sustain  the  plaintiff's  cause  of  action. 

Action  to  recover  specific  personal  property  levied  upon  and 
taken  by  the  defendant,  as  sheriff,  under  an  attachment.  The 
facts  are  stated  in  the  opinion. 
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IFc/cA  and  TTeZc A,  for  the  appellant.  .;       '  7,        "" 

Herrick  and  Doxsee,  for  the  appellee. 

By  Court,  Seevers,  J.  At  the  conclusion  of  the  plaintiflf's 
evidence  the  defendant  moved  the  court  to  "  direct  a  verdict 
for  the  defendant,  for  the  reason  that  plaintiff  bases  his  ground 
of  recovery  upon  the  allegation  that  he  was  at  the  time  a 
farmer,  earning  his  living,  and  that  he  used  the  implements  or 
property  that  is  sought  to  be  recovered  for  the  purpose  of  sup- 
porting his  family;  and  the  uncontradicted  evidence  shows  that 
the  plaintifif  was  not  at  the  time  a  farmer,  nor  engaged  in 
farming,  and  that  his  intention  was  not  to  carry  on  farming, 
in  a  reasonable  period,  within  the  state  of  Iowa."  This  mo- 
tion was  sustained,  and  the  jury  returned  a  verdict  accord- 
ingly. 

As  we  understand  the  motion  and  the  ruling  of  the  court, 

the  question  whether  the  plaintiff  had  started  to  leave  the  state 

was  eliminated  from  the  case.     The  motion  is  based  alone  on 

the  thought  that  the  plaintiff  was  not  a  farmer.    The  levy  was 

made  on  the  sixteenth  day  of  March,  and  the  plaintiff  testified 

that  he  had  been  engaged  in  farming,  as  we  understancl,  the 

preceding  year,  but  that  his  lease  had  expired  on  the  1st  of 

March,  and  he  had  not  leased  another  farm  when  the  levy 

was  made.     The  plaintiff  also  testified:  "  I  reside  in  Hopkin- 

tc;n,  Delaware  County.     Have  resided  all  n  y  life  in  the  state. 

Am  the  head  of  a  family.     My  business  is  farming,  and  was 

at  the  time  of  the  levy,  and  prior  thereto,  and  always  has  been, 

farming I  used  the  property  in  farming,  for  the  support 

of  my  family."     Now,  while  it  is  true  the  plaintiff  was  not  at 

the  time  of  the  levy  engaged  in  farming,  that  was  his  business 

or  vocation  by  which  he  earned  his  living;  and  although  it  is 

true  he  did  not  own  a  farm,  nor  had  he  leased  one,  still  he  was 

a  farmer.     A  man  may  be  a  farmer,  although  he  is  not,  on 

the  particular  day  an  execution  may  be  levied  on  property, 

doing  any  specific  thing  as  a  farmer,  if  such  is  his  vocation  or 

business.    It  may  be  conceded  as  true  that  plaintiff  gave  other 

evidence  which  tended  to  show  that  he  was  not  a  farmer;  still, 

if  the  case  had  been  submitted  to  the  jury,  and  it  had  been 

found  that  he  was  a  farmer,  in  our  opinion  the  court  would  not 

have  been  justified  in  setting  a?ide  the  verdict,  and  therefore 

the  court  erred  in  instructing  the  jury  as  it  did. 

Reversed . 
Am  St.  bbp.,  Voi,.  n.  — 17 
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Whebb  Person  Who  had  been  Merchant  Quit  Bcsiness,  and  en- 
g»ged  in  settling  up  his  old  business,  and  in  doing  some  farming,  it  was  held 
that  a  horse  and  wagon  used  by  him  in  both  pursuits  were  exempt:  Kenyan 
V.  Baker,  97  Atu.  Dec.  158. 

Instruction  that  Plantiff  cannot  Recover  is  Justified  only  wlicra 
there  is  a  total  failure  of  evidence:  Claflm  v.  Rosenberg,  97  Am.  Dec.  330. 
But  if  there  is  no  evidence  to  support  the  issue,  it  is  the  duty  of  the  court  to 
so  instruct  the  jury:  Alexander  v.  Harrison,  90  Id.  431,  note  438,  where  other 
jcases  in  that  series  are  collected. 


Independence  Mills  Co.  v.  Burlington,  Cedar 
Rapids,  and  Northern  E'y  Co.,  and  Minneap- 
olis and  St.  Louis  R'y  Co. 

172  Iowa,  535.1 

Where  Court  Instructs  Jury  that  if  Railroad  Car  was  Put  in 
Proper  Place  for  Unloading,  the  railroad  company  was  not  liable 
on  any  ground,  either  as  carrier  or  warehouseman,  the  company  cannot 
complain  of  the  failure  of  the  court  to  submit  to  the  jury  the  question 
aa  to  its  liability  as  a  warehouseman. 

liiABiLiTY  of  Railroad  Company  as  Carrier  of  Whe.\t  in  Bulk  does 
not  cease  until  it  has  placed  the  car  containing  it  in  such  a  position  at 
the  place  of  destination  that  it  can  with  safety  and  a  reasonable  degree 
of  convenience  be  unloaded  by  the  consignee.  And  if  the  car  contain- 
ing the  wheat  be  left  in  a  position  where  it  cannot  be  conveniently  un- 
loaded, and  while  there  is  destroyed  by  fire,  the  company  will  be  liable 
for  the  loss,  although  as  a  physical  fact  the  car  could  have  been  unloaded 
in  such  position. 

Two  Railroad  Companies  are  Jointly  Liable  for  Loss  of  Wheat  De- 
stroyed BY  Fire  while  in  transit  over  the  line  of  one  of  them,  although 
the  contract  for  its  transportation  was  made  with  the  other  company 
^hich  agreed  to  carry  it  over  its  line  and  that  of  another  company,  dif- 
ferent from  the  one  over  which  it  was  actually  carried. 

pBTiTioN  IN  Action  aoainst  Carrier  fob  Wheat  Destroyed  while  in 
Transit,  which  avers  a  demand  for  the  wheat,  or  payment  for  the  same, 
the  number  of  bushels  destroyed,  and  that  the  claim  is  the  property  of 
the  plaintiff  and  justly  due,  demanding  judgment  for  a  certain  sum, 
is,  in  the  absence  of  a  motion  for  a  more  specific  statement,  sufficient  to 
support  a  verdict  and  judgment  for  the  plaintiff,  although  it  does  not  in 
terms  aver  the  value  of  the  wheat. 

Action  to  recover  the  value  of  a  car-load  of  wheat.    The 
Cacts  are  stated  in  the  opinion. 

S.  K.  Tracy,  for  the  appellant,  the  Burlington  etc.  Railway 
Company. 

C.  E.  Ransier,  for  the  appellant,  the  Minneapolis  etc.  Rail- 
way Company. 

Lake  and  Harmon^  and  Woodward  and  Cook,  for  the  appellee. 
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By  Court,  Rothrock,  J.  1.  On  the  twenty-ninth  day  of 
August,  1885,  Peavy  &  Co.,  of  Minneapolis,  Minnesota,  shipped 
from  that  place  to  plaintiff,  at  Independence,  Iowa,  a  car-load 
of  wheat  in  bulk.  The  wheat  was  ordered  by  the  plaintiff  to 
be  shipped  by  way  of  the  Minnesota  and  Northwestern  rail- 
road, in  care  of  the  Illinois  Central  railway,  and  the  bill  of 
lading  issued  by  the  Minneapolis  and  St.  Louis  Railway  Com- 
pany provided  for  a  shipment  by  that  route.  Tbe  Minneap- 
olis and  St.  Louis  Railway  Company  did  not  follow  such 
directions,  but  transported  the  car  to  Albert  Lea,  Minnesota, 
^nd  there  turned  it  over  to  the  Burlington^  Cedar  Rapids,  and 
Northern  Railway  Company,  to  be  hauled  by  it  to  Indepen- 
dence. The  grain  arrived  at  Independence  on  the  eighth  day 
of  September,  1885,  and  the  car  was  not  moved  to  the  Illinois 
Central  depot,  where  it  would  have  been  placed  if  the  shipping 
order  and  the  provisions  of  the  bill  of  lading  had  been  observed, 
but  it  was  placed  upon  a  side-track  of  the  Burlington,  Cedar 
Rapids,  and  Northern  company,  and  remained  there  for  a 
time,  and  was  hauled  to  another  place  near  an  elevator,  and 
on  the  night  of  September  10,  1885,  it  was  destroyed  by  the 
burning  of  the  elevator,  over  which  neither  company  had  any 
control,  and  the  burning  of  which  was  without  the  fault  of 
either  defendant. 

Thus  far  there  is  no  dispute  in  the  facts  of  the  case.  The 
petition  seeks  to  recover  of  the  defendants  for  negligence  as 
common  carriers,  and  not  as  warehousemen.  It  recites  the 
facts  as  to  the  requirement  that  the  shipment  should  be  by 
the  Minnesota  and  Northwestern  and  Illinois  Central  roads, 
and  that  the  wheat  was  not  delivered  at  the  depot  of  the  Illi- 
nois Central  road  at  Independence  according  to  the  contract 
of  shipment.  It  appears,  however,  that  the  plaintiff  hail 
notice  of  the  arrival  of  the  car  at  the  depot  of  the  Burlington, 
Cedar  Rapids,  and  Northern  Railroad  Company  at  Indepen- 
dence, and  as  nearly  all  of  the  evidence  in  the  case  was  di- 
rected to  the  question  whether  the  car  was  placed  in  such  ;i 
position  that  it  could  be  conveniently  and  safely  unloaded  by 
the  plaintiff,  the  court  in  its  instructions  to  the  jury  held,  i:i 
<;fFect,  that  all  questions  were  out  of  the  case  excepting  one, 
which  was,  whether,  under  tl^e  evidence,  the  responsibility  of 
a  common  carrier  had  ceased,  and  that  of  a  warehouseman 
begun,  before  the  wheat  was  destroyed.  The  jury  were  ad- 
vised, in  effect,  that  if  the  car  was  put  in  a  suitable  place  to 
be  unloaded,  and  the  transportation  of  it  was  completed  wheiv 
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it  was  destroyed  by  fire,  the  defendants  were  not  liublfc.  Th& 
instruct  I  jns  referred  to  are  as  follows:  — 

"  5.  You  are  instructed  that  it  was  the  duty  of  the  railroad 
companies,  defendants,  as  comnion  carriers,  to  place  the  car 
at  Independence  where  it  could  be  unloaded  without  a  greater 
expense  or  risk  than  is  usually  incident  to  the  unloading  of 
cars  containing  like  freight  at  said  place,  or  to  place  said  car 
at  Independence  in  a  position  where  a  reasonable  and  prudent 
man,  knowing  the  custom  and  rules  governing  the  handling 
of  freight  at  said  station,  and  diligent  in  removing  his  prop- 
erty from  the  railrgad,  would  not  decline  ta  receive  it;  and  if 
you  find  that  at  any  time  after  the  car  of  wheat  reached  In- 
dependence on  September  8,  1385,  it  was  placed  so  that  the 
defendants  complied  with  the  rule  of  law  laid  down  in  thi& 
instruction,  then  the  defendants  are  not  liable  in  this  action, 
and  you  will  so  find. 

"  6.  The  evidence  tends  to  show  that  when  the  car  of  wheat 
first  arrived,  the  drayman,  Marquette,  who  usually  hauled 
like  freight  for  the  plaintiffs,  complained  of  the  position  in 
which  the  company  had  left  the  car,  and  that  the  car  con- 
taining the  wheat  was  subsequently  moved  from  the  position 
complained  of  to  another  position.  Now,  if  you  find  that  sub- 
sequent to  the  first  complaint  and  removal,  the  plaintiffs,  or 
their  agents  or  employees,  did  not  complain  previous  to  the 
fire  to  the  agents  of  the  defendants,  that  the  car  was  in  a  posi- 
tion where  it  could  not  be  unloaded  without  unusual  expense^ 
then  the  agents  of  the  company  were  justified  in  assuming 
that  no  fault  was  found  with  the  position  of  the  car,  and  the 
defendants  would  not  be  liable,  and  you  should  so  find. 

"  7.  The  burden  of  proof  is  on  the  defendants  to  show,  by  a 
fair  preponderance  of  credible  evidence,  that  the  car  of  wheat 
was  placed  at  Independence,  after  its  arrival  and  before  the 
fire,  in  a  place  where  cars  containing  like  freight  are  usuafiy 
placed;  or  that  it  was  placed,  after  its  said  arrival  and  before 
the  fire,  in  a  position  where  a  reasonable  and  prudent  man, 
in  the  exercise  of  due  diligence  in  removing  his  property  from 
its  exposed  condition,  and  knowing  the  rules  and  custom  of 
handling  and  delivering  like  freight  at  said  station,  would  not 
decline  to  remove  it.  But  if  you  find  that  the  agents  or  em- 
ployees of  the  plaintifi'  did  not  complain  a  second  time,  as 
Btated  in  the  last  instruction,  subsequent  to  the  removal  after 
the  first  complaint,  you  are  instruct,ed  that  the  law  presumes 
that  the  plaintiff  waived  any  objections  it  might  have  had  to 
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the  secood  or  any  subsequent  position  to  which  the  car  was 
removed  after  the  first  complaint. 

"  8.  You  will  not  consider  any  issue  made  by  the  pleadings 
in  this  action  not  submitted  to  you  by  these  instructions.  The 
other  issues  in  the  case  are  withdrawn  from  your  considera- 
tion." 

It  will  thus  be  seen  that  the  court  eliminated  all  questions 
from  the  case,  excepting  that  of  liability  of  common  carriers. 

The  defendants  complain  because  the  court  held  them  to 
the  strict  liability  of  common  carriers,  and  did  not  submit  to 
the  jury  the  question  as  to  liability  as  warehousemen.  We 
think  there  was  no  error  in  this,  because  the  court  plainly  in- 
structed the  jury  that  if  the  car  was  put  in  a  proper  place  for 
unloading,  there  was  no  liability  on  any  ground,  either  as  car- 
rier or  warehouseman. 

2.  We  come  now  to  what  we  regard  as  the  main  question 
in  the  case.  It  is  this:  Was  the  jury  warranted  in  finding, 
from  the  evidence,  that  the  transportation  of  the  wheat  was 
^nded  when  it  was  destroyed  by  fire? 

It  has  been  held  by  this  court,  and  must  be  regarded  as  the 
settled  law  of  this  state,  that  the  liability  of  a  railway  com- 
pany as  a  common  carrier  of  freight  terminates,  and  its  re- 
sponsibility as  a  warehouseman  commences,  upon  the  arrival 
•of  the  goods  at  the  point  of  destination,  and  depositing  them 
in  the  warehouse  of  the  company  to  await  the  convenience  of 
the  consignee:  Francis  v.  Dubuque  etc.  Ry  Co.,  25  Iowa,  61; 
95  Am.  Dec.  769;  Mohr  v.  Chicago  etc.  Ry  Co.,  40  Iowa,  579. 
The  principle  upon  which  these  cases  were  determined  is  that, 
when  a  common  carrier  has  transported  the  property  to  its  des- 
tination, and  done  all  of  the  acts  pertaining  to  the  carriage  of 
the  goods,  his  liability  as  such  carrier  ceases.  There  can,  how- 
■ever,  be  no  uniform  rule  as  to  what  acts  are  necessary  to  be 
done  to  fulfill  the  carrier's  contract.  His  duties  must  vary  ac- 
cording to  the  nature  of  the  consignment.  In  the  cited  cases,  the 
property  was  such  that  it  could  be  removed  from  the  cars  and 
placed  in  an  ordinary  depot  warehouse.  But  in  the  case  at 
bar  the  grain  was  in  bulk.  It  was  not  expected  by  the  par- 
ties that  it  would  be  removed  from  the  car  by  the  railroad 
company  and  carried  into  its  warehouse.  It  was  its  duty  to 
place  it  in  such  a  position  on  its  track  that  it  could  be  safely, 
and  with  a  reasonable  degree  of  convenience,  unloaded  by  the 
plainiiff;  and  it  was  the  right  of  the  plaintifi*  to  refuse  to  un- 
load the  car  until  it  was  so  placed;  and  as  long  as  the  defend- 
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ant,  in  obedience  to  its  obligation  as  a  common  carrier,  was 
required  to  move  the  car  upon  the  track,  its  liability  as  eucb 
common  carrier  did  not  cease. 

The  jury  were  fully  warranted  in  finding  that  when  the  car 
arrived  at  Independence  it  was  placed  upon  a  track  whore  it 
was  unsafe  and  inconvenient  to  unload,  and  that,  when  re- 
quested to  move  it  elsewhere,  a  removal  was  made,  and  the 
car  was  placed  upon  scales  adjoining  the  elevator  which  was 
burned,  so  that  it  could  not  be  unloaded  on  one  side  because 
of  the  elevator,  and  could  with  diflSculty  have  been  unloaded" 
from  the  other  side  because  of  the  scale-beam  and  its  attacli- 
ments,  and  that  plaintiff's  servants  again  complained  of  the- 
location  of  the  car. 

The  defendants' counsel  claim  that  the  jury  found  specially 
that  the  car  was  on  the  side-track  at  a  convenient  point  for 
unloading  into  wagons  long  before  the  fire.  The  following^ 
among  other  special  interrogatories,  were  submitted  to  the 
jury:  "  1.  Was  the  car  of  wheat  in  question  placed  where  it 
could  be  safely  unloaded,  on  the  day  it  arrived  at  Indepen- 
dence station?  Answer,  No.  2.  Was  it  placed  where  it 
could  be  got  at  to  unload  it  when  the  car  was  moved  fron:r 
the  place  where  it  was  first  left?  A.  Yes.  3.  Did  the  scale- 
frame  interfere  with  the  unloading  of  the  car?  A.  Yes."" 
The  claim  of  counsel  is  based  upon  the  answer  to  the  second 
interrogatory.  But  that  answer  must  be  taken  in  connection 
with  the  answer  to  the  third  interrogatory,  and  when  taken  to- 
gether, the  jury  answered,  in  effect,  that  as  a  physical  fact  the 
car  could  have  been  unloaded,  but  that  the  scale-frame  would 
have  interfered  with  the  work  of  unloading. 

3.  It  is  claimed  that  the  plaintiff  ought  not  to  have  been 
allowed  to  recover,  because  the  right  of  recovery  as  set  forth 
in  the  petition  is  based  upon  the  violation  of  the  contract  to- 
make  the  shipment  by  wa}'  of  the  Illinois  Central  railroad. 
We  think  that,  as  the  petition  avers  that  the  wheat  was  lost 
or  destroyed  while  in  the  possession  of  the  Burlington,  Cedar 
Rapids,  and  Northern  Railroad  Company,  and  before  delivery ,^ 
the  averments  thereof  are  sufficient  to  support  the  action;  and 
we  are  of  the  opinion  that  the  evidence  was  sufficient  to  au- 
thorize a  finding  that  the  defendants  were  jointly  interested 
in  the  contract  of  shipment  sued  upon. 

4.  Lastly,  it  is  claimed  that  no  recovery  ought  to  have  beer> 
had  because  the  petition  neither  alleges  that  plaintiff  was 
damaged  in  any  sum,  nor  that  the  wheat  was  of  any  value. 
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The  petitiou  claims  of  the  defendants  six  liundred  dollars  us 
justly  due  from  them  to  the  plaintiff.  It  gives  the  number 
of  bushels  of  wheat  which  were  destroyed,  and  avers  a  demand 
for  the  wheat,  or  payment  for  the  samej  avers  that  the  claim 
is  the  property  of  the  plaintiff,  and  demands  judgment  for  six 
hundred  dollars,  interest  and  costs.  It  is  true,  the  petition 
did  not  aver  in  terms  the  value  of  the  wheat,  but  in  the  ab- 
sence of  a  motion  for  a  more  specific  statement,  we  think  it 
was  sufficient. 
Affirmed. 


Delivery  of  Goods,  What  Sufficient  to  Terminate  Liabilitt  of 
Carrier:  See  South  etc.  R'y  Co.  v.  Wood,  46  Am.  Rep.  309;  41  Id.  749p 
McMastera  v.  Pennsylvania  R.  R.  Co.,  8  Id.  264;  Graves  v.  Hartford  ete. 
S.  B.  Co.,  9  Id.  369,  note  375;  ShenJc  v.  Pialadelphia  S.  P.  Co.,  100  Am.  Dec. 
541,  uote  545,  where  other  cases  in  that  series  are  collected;  Benbow  v.  North 
Carolina  R.  R.  Co.,  98  Id.  76. 

CosNECTiNG  Carriers,  Liability  of  for  Loss  of  Goods:  See  Packard  v. 
Taylor,  37  Am.  Rep.  37;  Lowenburg  v.  Jones,  31  Id.  379;  Nashua  Loch  Co.  v^ 
Worcester  etc.  R.  R.  Co.,  2  Id.  242;  Burroughs  v.  Norwich  etc.  R.  R.  Co.,  1  Id. 
78;  Candee  v.  Pennsylcania  R.  R.  Co.,  94  Am.  Dec.  566,  note  570,  where  other 
cases  in  that  series  are  collected. 


"Waefibld,  Howell,  &  Co.  v.  Marshall  County 
Canning  Company- 

[72  Iowa,  666.j 

Corporation  may  Prefer  One  Creditor  to  Another,  and  the  fact  that 
the  preference  is  exercised  in  favor  of  directors  or  share-holders  of  th» 
corporation  is  immaterial,  although  such  directors  and  share-holders^ 
and  all  of  them,  may  have  voted  for  their  own  preference,  and  for  the 
execution  of  the  mortgage  given  to  secure  the  indebtedness  to  themselves. 

Corporation  may  Sell  its  Property  to  Another  Corporation,  and  i£ 
the  consideration  for  the  sale  is  the  assumption  and  payment  by  the  cor- 
poration purchasing  of  mortgage  debts  of  the  corporation  making  the 
sale,  to  the  full  value  of  all  the  property  conveyed,  such  sale  will  not  be 
set  aside  in  favor  of  other  unsecured  creditors  of  the  corporation  that 
made  the  sale;  nor  will  they  have  any  lien  on  the  property  for  which  full 
▼alue  has  been  paid  iu  good  faith. 

Mortgage  by  Corporation  to  Secure  Debt  in  EIxcess  ov  loMn  allowed 
by  its  articles  of  incorporation  is  not  for  that  reason  invalid,  although 
given  to  the  directors  and  sliare-holders  as  preferred  creditors. 

Stockholder  of  Corporation  is  Liable  to  its  CREorroRS  only  to  Ex- 
tent OF  his  Unpaid  Scbscripi'ion  to  the  capital  stock. 

Officers  and  Share-holders  of  Corporation,  Who  ark  Prkfxrrki> 
Creditors,  are  not  Estoppkd,  as  against  unsecured  creditors  thereof, 
to  deny  that  the  capital  of  the  corporation  was  a  certain  sum,  from  the 
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fact  that  tbe  manager  of  the  company  used  letter-heads  on  which  were 
printed  the  word  "  capital,"  followed  by  that  snm,  where  it  is  not  shown 
that  anch  creditors  relied  on  and  extended  credit  to  the  corporation  on 
the  faith  of  the  representation. 

Action  in  equity.  The  mortgage  referred  to  in  the  opinion 
was  alleged  in  the  petition  to  have  been  executed  to  the  offi- 
cers, directors,  and  principal  stockholders  of  the  company. 
The  Gilman  Canning  Company,  mentioned  in  the  opinion, 
was  organized  by  the  mortgagees  and  others.  The  relief  asked 
was,  that  the  mortgage  and  deed  referred  to  in  the  opinion  be 
declared,  null  and  void,  and  that  the  plaintiffs'  judgment  be 
declared  a  lien  on  the  property  of  the  Marshall  County  Can- 
ning Company,  superior  to  the  claim  or  lien  of  the  defendants. 
The  court  below  dismissed  the  petition,  and  the  plaintiffs  ap- 
pealed.    Other  facts  are  stated  in  the  opinion. 

C.  C.  and  C.  L.  Nourse,  for  the  appellant. 

Caswell  and  Meeker,  for  the  appellees. 

By  Court,  Seevers,  J.  Substantially,  there  is  no  dispute 
as  to  the  facts.  The  authorized  capital  of  the  Marshall  com- 
pany was  twenty-five  thousand  dollars,  but  the  paid-up  stock 
was  six  thousand  dollars,  and  it  was  practically  all  absorbed 
in  purchasing  the  required  real  estate,  the  erection  of  build- 
ings, and  procuring  machinery  and  other  property  for  the 
prosecuting  of  the  business  of  the  Marshall  company.  Money 
was  required  to  prosecute  such  business.  The  corporation 
had  neither  money  nor  credit,  but  money  was  borrowed  upon 
the  notes  or  indorsements  of  the  individual  stockholders,  and 
used  by  the  corporation.  The  latter  never  paid  the  money  so 
procured,  and  such  indebtedness  continued  to  exist  from 
the  time  the  money  was  first  procured,  for  a  lees  or  greater 
amount,  until  the  execution  of  the  mortgage.  The  business 
of  the  corporation  was  not  profitable,  nor  was  the  paid-up 
capital  sufficient  to  purchase  the  required  machinery  or  appli- 
ances. 

1.  Counsel  for  the  appellant  contends  that  the  "  organiza- 
tion of  the  company  by  the  stockholders  of  the  old  corporation 
was  for  the  purpose  of  transferring  the  property  of  the  old 
organization  in  fraud  of  creditors."  It  is  not  alleged  in  the 
petition  that  such  sale  and  conveyance  was  made  with  the 
intent  and  for  the  purpose  of  defrauding  creditors,  but  that 
what  was  done  amounted  to  an  unlawful  preference.  In 
other  words,  we  understand  the  claim  to  be  that  what  was 
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done  amounts  to  a  1  .gal  fraud,  ns  distinguished  from  an  actual 
fraudulent  intent.  If  wron^  in  this,  we  find  from  the  evi- 
dence that  the  defendants  did  not  intend  to  defraud  any  one. 
Such  was  not  their  purpose,  but  they  honestly  believed  they 
had  the  legal  right  to  procure  the  mortgage,  and  thus  secure 
themselves,  although  other  creditors  of  the  corporation  were 
not  secured  or  paid;  and  whether  they  had  this  right  is  the 
important  question  in  this  case.  The  evidence  satisfies  us 
that  the  Marshall  County  company  was  indebted  to  the  mort- 
gagees in  the  sum  of  ten  thousand  dollars  at  the  time  the 
mortgage  was  executed,  and  that  such  indebtedness  was  con- 
tracted in  good  faith.  The  mortgagees,  it  is  true,  were  officers 
and  stockholders  of  the  corporation;  but  notwithstanding 
this  fact,  they  had  the  right  to  procure  the  corporation  to  exe- 
cute the  mortgage,  although  other  creditors  of  the  corporation 
are  unable  to  obtain  payment  of  their  indebtedness.  Corpora- 
tions can  make  contracts  and  transfer  property,  possessing  the 
same  powers,  in  such  respects,  as  private  individuals:  Code, 
sec.  1059.  Such  is  the  rule  in  the  absence  of  a  statute,  and 
therefore  it  has  the  right  to  prefer  one  creditor  to  another: 
2  Morawetz  on  Private  Corporations,  sec.  802.  The  fact  that 
the  preference  is  exercised  in  favor  of  directors  or  share-holders 
of  the  corporation  is  immaterial,  although  the  director  or 
ehare-holder  may  have  voted  for  the  proposition,  and  the 
security  given  was  to  secure  an  indebtedness  to  himself:  Bv£ll 
v.  Buckingham,  16  Iowa,  284;  85  Am.  Dec.  516;  Garrett  v. 
Burlington  Plow  Co.,  70  Iowa,  697;  59  Am.  Rep.  461.  It  is  in- 
sisted that  this  case  is  distinguished  from  those  cited,  because 
of  the  fact  that  all  of  the  oflBcers,  directors,  and  share-holders 
voted  in  favor  of  the  creation  of  the  indebtedness  and  the  exe- 
cution of  the  mortgage.  We  do  not  believe  this  can  or  should 
make  any  difference.  The  material  question  is  one  of  right 
and  power;  and  if  this  exists,  it  is  immaterial  whether  this 
power  is  exercised  by  all  or  a  part  of  the  persons  in  whom  the 
power  is  vested. 

Our  attention  is  directed  to  the  case  of  Hibernia  Insurance 
Co.  V.  St.  L.  d:  N.  0.  Transportation  Co.,  13  Fed.  Rep.  516,  as 
being  an  authority  in  favor  of  the  plaintiff";  but  in  that  case 
the  old  corporation  transferred  to  the  new  all  of  its  property. 
Such  is  not  true  in  the  case  at  bar.  When  the  mortgage  was 
executed,  the  Marshall  County  company  owned  a  large  amount 
of  property  which  was  not  included  in  the  mortgage,  and  which 
was  afterwards  converted  into  money,  and  applied  in  payment 
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of  legitimate  indebtedness.  Besides  this,  it  fairly  appears  ii> 
the  cited  case  that  the  new  corporation  did  not  pay  indebted- 
ness of  the  old  corporation  equal  to  the  value  of  the  property 
transferred. 

We  find  the  fact  to  be  that  the  Gilman  company  assumett 
and  agreed  to  pay  the  debts  of  the  Marshall  County  company 
to  the  full  value  of  all  property  conveyed.  Unless  restrained 
by  statute,  a  corporation  may  sell  and  dispose  of  its  property,, 
and  one  corporation  may  purchase  the  property  of  another  cor- 
poration, both  possessing,  in  this  respect,  the  same  power  a» 
individuals:  Morawetz  on  Private  Corporations,  sees.  335,  420. 
This  being  so,  and  no  fraudulent  intent  being  shown,  it  is  diffi- 
cult to  see  why  the  sale  in  the  present  case  should  be  set  aside, 
or  that  the  plaintifif  should  have  a  lien  on  the  property  of  the 
Gilman  company  for  which  it  paid  full  value.  Especially  is 
this  true  when  at  least  a  fair  proportion  of  the  stock  of  that 
company  was  contributed  by  persons  who  had  no  connection 
with  the  Marshall  County  company,  and  who  became  such 
share-holders  in  good  faith.  While  it  is  true  that  the  share- 
holders in  the  Marshall  company  are  share-holders  in  the  Gil- 
man company,  they  did  not  become  so  because  of  their  being 
share-holders  in  the  former;  but  they  paid  money  for  the  stock 
in  the  latter  company.  It  is  true,  there  seems  to  have  been  an 
understanding  or  expectation  that  they  might  have  stock  in 
the  Gilman  company  for  a  portion  or  all  of  their  stock  in  the 
Marshall  company,  depending  upon  a  settlement  of  the  busi- 
ness of  the  latter;  that  if  there  was  anything  left  after  the  pay- 
ment of  the  debts  of  the  latter  belonging  to  share-holders,  which 
came  into  possession  of  the  Gilman  company,  such  share-hold- 
ers should  have  stock  pro  rata  for  the  value  of  the  stock  in  the 
latter  company.  We  do  not  understand  that  there  is  any  such 
property;  therefore  the  Gilman  company  obtained  no  property^ 
from  the  Marshall  company  except  what  it  paid  full  value  for. 
We  cannot  see,  therefore,  upon  what  principle  it  can  be  held 
that  the  Gilman  company  should  pay  the  debts  of  the  Marshall 
company.  It  may  be  conceded  that,  if  it  appeared  that  the 
mortgagees  received  stock  in  the  Gilman  company,  in  consid- 
eration for  property  conveyed  to  it,  which  was  in  excess  of  the 
indebtedness  assumed,  the  plaintifif  would  be  entitled  to  relief 
to  the  extent  or  value  of  such  excess. 

2.  The  proposition  is  stated  by  counsel,  but  it  is  not,  we 
think,  insisted  upon,  that  the  mortgage  is  ultra  vires,  because 
the  articles  of  incorporation  provide  "  that  it  shall  be  compe- 
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tent  to  mortgage  the  property  of  the  company  to  the  amount 
of  not  exceeding  one  half  of  the  capital  stock  actually  paid 
in."  This  question  was  determined  adversely  to  appellant  in 
Garrett  v.  Plow  Co.,  before  cited:  Morawetz  on  Private  Corpo- 
rations, sees,  696-718. 

Counsel  for  appellant  insist  that  the  defendants  are  estopjwd 
from  setting  up  the  claim  that  the  Marshall  company  was  in- 
debted to  them  in  the  amount  for  which  the  mortgage  was  exe- 
cuted, upon  the  ground  that  the  share-holders  who  subscribed 
and  paid  for  the  six  thousand  dollars  of  paid-up  stock  agreed^ 
as  to  creditors,  to  stand  an  assessment,  whenever  it  became 
necessary  for  the  extension  of  their  works,  so  as  to  increase 
their  capital  to  twenty-five  thousand  dollars.  The  manager 
of  the  corporation,  when  writing  to  its  correspondents,  used 
letter-heads  on  which  it  was  stated,  "  Marshall  County  Can- 
ning Company.  Capital,  $25,000";  and  this  is  urged  as  a 
further  ground  of  the  claimed  estoppel.  A  conclusive  answer 
to  the  first  ground,  it  seems  to  us,  is  that  the  share-holders 
fully  paid  for  all  stock  subscribed  for  by  them.  Their  con- 
tract, therefore,  was  fully  performed.  A  stockholder  in  a 
corporation  can  be  made  liable  to  the  creditors  of  the  corpo- 
ration only  to  the  extent  of  his  unpaid  subscription  to  the  cap- 
ital stock.  The  conclusive  answer  to  the  second  ground  is,  that 
it  is  not  alleged  in  the  petition  that  the  plaintiff  relied  on  and 
extended  credit  to  the  corporation  on  the  faith  of  the  represen- 
tation, or  that  it  was  believed  to  be  true;  nor  can  such  con- 
clusion be  drawn  from  or  based  on  the  evidence.  Several 
authorities  have  been  cited  by  counsel  to  which  no  referencer 
has  been  made,  but  they  all  have  been  read  and  considered. 

The  judgment  of  the  district  court  is  aflBrmed. 


CoRPCtiATlON  MAY  PREFER  OxK  CREDITOR  TO  ANOTHER:  See  Lexington  etc. 
Co.  V.  Page,  66  Am.  Dec.  165,  note  183,  where  other  cases  in  that  series  ar& 
collected.  It  may  make  an  assignment  for  the  benefit  of  all  its  creditors: 
McCalUe  v.  Walton,  95  Id.  369,  note  370.  And  it  is  not  necessanly  dissolved 
by  the  making  of  such  an  assignment:  Oermantoum  P.  Ky  Co.  v.  FUler,  100 
Id.  546. 

Salb  bt  Ck)BFORATiON  OF  All  ITS  AssBTS,  EFFECT  OF:  See  Miners'  DiUk 
Co.  ▼.  ZeUerbach,  99  Am.  Dec.  300,  note  333-338,  where  this  snbject  is  o<m. 
sidered  at  length;  MarUn  v.  ZeUerbadi,  99  Id.  365. 

MORTQAOB    OF    CORPORATION   GiVEN   TO   DlRECTTORS  AND   SBARB-HOLDKBS,. 

AS  Preferred  Creditors:  See  Oarrett  v.  Burlington  Plow  Co.,  69  Am.  Rep. 
461,  note  466-471. 
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AoaarASCK. — Lettek  to  Drawer  within  Reasonable  Time  before  or 
Sifter  the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  to  be  rain- 
taken,  and  promising  to  accept  it,  is,  if  shown  to  the  party  who  snbse* 
qnently  takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance, 
binding  on  the  person  who  makes  the  promise,  though  he  has  none  of  the 
drawer's  funds,  if  the  bill  is  payable  at  a  fixed  time,  and  not  at  or  after 
sight. 

JLSSIONHENT  OF  FUND  IN  DrAWER's  HaNDS  IS  EFFECTED  by  a  sight  draft 
for  the  whole  thereof,  of  which  the  drawee  has  notice  while  the  fundi 
remain  in  his  hands,  whether  he  accepts  the  draft  or  not. 

Action  against  Woody  and  Currie,  and  C.  M.  Byrd,  on  the 
following  instruments:  — 

"Wilmington,  March  29,  1885. 
"C.  M.  Byrd,  Esq.,  Bunn's  Level,  N.  C. 

.^^  Dear  Sir, — ^^  Inclosed  find  account  sales  raft  timber.  We 
got  all  we  could  for  your  timber,  and  concluded  it  was  not 
worth  while  to  hold  any  longer.  If  you  have  not  drawn  a  $50 
draft,  you  can  draw  for  the  net  proceeds,  $223.03,  at  sight.  If 
you  have  drawn  $50,  draw  on  us  for  $173.03.  Timber  still 
4ull  and  low,  $2  to  $10. 

"  Yours,  etc. 

"Woody  and  Cubbib." 

Upon  the  receipt  of  this  letter  the  following  draft  was  exe- 
cuted:— 
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"$172.53.  Fayetteville.N.  C,  April  4,  1885.     • 

"At  sight,  pay  to  the  order  of  R.  M.  Nimocks,  $172.53,  bal- 
ance on  timber  sales,  value  received,  and  charge  the  same  ta 
account  of  C.  M.  Byri>. 

"  To  Messrs.  Woody  and  Currie,  Wilmington,  N.  G.'* 
Plaintiff  was  shown  the  letter  a  day  or  two  before  the  execu- 
tion of  the  draft,  and  a  draft  drawn  by  and  on  the  parties  for 
$50.50,  and  the  one  in  suit  for  the  residue,  named  in  the  letter, 
was  taken  by  plaintiff  upon  the  faith  of  such  letter.  Plaintiff 
indorsed  this  draft  to  the  Fayetteville  National  Bank,  who 
presented  it,  when  it  was  protested  for  non-acceptance.  Plain- 
tiff then  took  it  up  and  brought  suit  May  25, 1885.  After  dis- 
honor,^ the  drawee  paid  plaintiff  $72.03,  but  refused  to  pay 
the  balance,  stating  that  a  mistake  of  $100  had  been  made  in 
Byrd's  account  when  the  letter  was  written.  Byrd  made  ho 
defense,  nor  was  any  evidence  offered  by  the  other  defendants^ 
who  moved  to  dismiss  the  case  on  grounds  which  appear  from 
the  opinion. 

E.  R.  Stamps,  for  the  defendants. 

By  Court,  Smith,  C.  J.  1.  The  jurisdiction  was  in  the  jus- 
tice, for  the  action  is  founded  upon  contract,  and  is  not  in  tort^ 
as  misconceived  by  the  appellants. 

2.  The  objection  that  the  appellants  are  not  parties  to  the 
draft,  nor  the  plaintiff  to  the  letter,  and  that  its  admission  as 
evidence  was  an  erroneous  ruling,  is  in  all  these  aspects  unten- 
able, as  will  be  seen  in  the  inquiry  into  the  defendants*  liability 
to  the  plaintiff. 

3.  The  interval  between  the  date  of  the  letter  and  the  date 
of  the  draft,  it  not  appearing  that  any  harm  has  occurred  to 
the  drawees  by  the  delay,  is  not  unreasonable  under  the  cir- 
cumstances, so  as  to  work  their  exoneration. 

The  main  question,  then,  is,  whether  the  appellants  incurred 
responsibility  to  the  plaintiff,  who  accepted  the  draft  of  Byrd 
upon  the  assurance  contained  in  the  letter  shown  him,  and  on 
which  he  relied,  of  prompt  payment  on  its  presentation,  there 
being  money  then  in  their  hands  upon  their  own  representa- 
tion sufficient  for  the  purpose. 

It  must  be  admitted  that  there  is  some  diversity  in  the 
rulings  in  England  and  in  this  country,  as  to  whether  a  prom- 
ise made  in  writing  to  accept  and  pay  a  draft  for  a  specified 
amount,  yet  to  be  drawn,  and  communicated  to  one  who  upon 
the  faith  of  such  promise  becomes  the  payee  of  it,  when  drawn 
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■  for  value,  is  an  acceptance  in  law,  so  that  an  action  upon  it 
can  be  maintained  by  the  latter.  In  the  case  of  Bank  of 
Ireland  v.  Archery  11  Mees.  &  W.  383,  it  is  decided  that  such 
a  result  does  not  follow,  and  there  are  decisions  in  some  of  the 
state  courts  to  the  same  effect.  But  in  the  well-considered  and 
elaborate  opinion  of  Chief  Justice  Marshall  in  Cooledge  v.  Pay' 
son,  2  Wheat.  63-75,  speaking  in  reference  to  the  distinction 
between  the  cases  of  a  bill  drawn  upon  and  a  bill  drawn  after 
such  promise,  it  is  said :  "  The  court  can  perceive  no  substan- 
tial reason  for  this  distinction.  The  prevailing  inducement  for 
considering  a  promise  to  accept,  as  an  acceptance,  is  that  credit 
is  thereby  given  to  the  bill.  Now,  this  credit  is  given  as  en- 
tirely by  a  letter  written  before  the  date  of  the  bill  as  by  one 
written  afterwards."  The  general  rule  is  then  declared  in  these 
words:  "  Upon  a  review  of  the  cases  which  are  reported,  the 
court  is  of  opinion  that  a  letter  written  within  a  reasonable 
time  before  or  after  the  date  of  a  bill  of  exchange,  describing 
it  in  terms  not  to  be  mistaken,  and  promising  to  accept  it, 
is,  if  shown  to  the  person  who  afterwards  takes  the  bill  on  the 
credit  of  the  letter,  a  virtual  acceptance,  binding  the  person 
who  makes  the  promise." 

The  same  doctrine  is  laid  down  in  Townsley  v.  Sumrall,  2 
Pet.  170-185,  by  Justice  Story,  and  it  is  said  to  prevail  when 
there  are  no  funds  of  the  drawer  in  the  drawee's  hands,  and 
the  action  may  be  brought,  says  Nelson,  J.,  in  Cassell  v.  Daws, 
1  Blatchf.  335,  by  any  one  who  makes  advances  on  the  bill 
upon  such  assurance  of  payment.  To  the  same  effect  is  1 
Daniel  on  Negotiable  Instruments,  sees.  559-561;  and  1  Ed- 
wards on  Bills,  sec.  567,  and  following;  Plummer  v.  Lyman, 
49  Me.  229;  Stetnan  v.  Harrison,  42  Pa.  St.  49. 

We  are  referred,  however,  to  section  562  in  Mr.  Daniel's  first 
volume,  who  says:  "  It  seems  applicale  [the  rule]  to  the  cases 
of  bills  payable  on  demand,  or  at  a  fixed  time  after  date,  and 
not  to  bills  payable  at  or  after  sight;  for  in  order  to  constitute 
acceptance  in  the  latter,  a  presentment  is  indispensable,  since 
the  time  the  bill  is  to  run  cannot  otherwise  be  ascertained." 

This  may  be  true  in  a  strict  sense,  and  actual  presentment 
and  acceptance  being  necessary  to  determine  the  time  of  pay- 
ment, as  in  a  sight  draft,  days  of  grace  are  allowed ;  but  the 
presentation  in  this  case  has  been  made,  and  not  only  accept- 
ance refused,  but  liability  denied  altogether.  The  present 
draft  is  in  precise  accord  with  the  direction  in  the  letter,  and 
the  plaintiff  has  advanced  his  money  upon  the  assmance  of 
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its  being  met,  and  the  governing  general  rule  is,  that  the 
drawefe  thereby  undertakes  the  obligations  of  the  acceptor, 
and  we  see  no  reason  why  it  should  not  be  so  in  any  form  of  a 
■draft  made  in  pursuance  of  the  terms  of  the  promise,  though 
in  the  exceptional  cases  an  actual  presentation  may  be  neces- 
sary to  fix  the  time  of  payment  and  authorize  the  action  upon 
it  as  an  acceptance. 

But  if  a  recovery  be  obstructed  upon  this  ground,  it  may  le 
effected  upon  the  basis  of  an  assignment  of  the  fund  in  tho 
drawee's  hands.  It  is  a  transfer  of  the  whole,  not  of  a  part, 
made  known  to  the  appellants  before  any  other  disposition  is 
made  of  it,  or  any  change  taken  place  unfavorable  to  their 
liability.  The  point  is  expressly  decided  in  Wlieathj  v.  Slrohc, 
12  Cal.  92,  73  Am.  Dec.  522,  the  opinion  being  delivered  l;y 
Justice  Field,  now  of  the  supreme  court  of  the  United  States, 
in  which  he  says:  "The  order,  though  not  available  against 
Strobe  for  want  of  acceptance,  operated  as  an  equitable  as- 
signment of  the  demand  of  Wheatly  to  Howell.  It  was  given 
for  an  antecedent  debt,  and  for  the  full  amount  of  the  demand 
against  Strobe.  The  consideration  was  valuable,  and  there 
was  no  splitting  of  the  amount  due  into  different  and  distinct 
causes  of  action;  and  in  such  cases,  it  is  well  settled  that  an 
order,  whether  accepted  or  not,  operates  as  an  assignment  of 
the  debt  or  fund  against  which  it  is  drawn." 

Following  this  ruling,  Mr.  Daniel  says  that  "it  seems  to  bo 
settled  by  the  authorities,  that  if  drawn  for  the  whole  amount, 
it  [the  draft]  operates  as  an  equitable  assignment,  which  will 
take  precedence  of  any  subsequent  lien  or  charge  upon  them ; 
and  that  after  notice  to  the  drawee  will  bind  him  ":  Daniel  oa 
Negotiable  Instruments,  sec.  431. 

As  an  equitable  assignee,  then,  the  action  can  be  maintained 
upon  an  implied  contract  to  pay. 

There  is  no  error.    Judgment  affirmed. 

AocKFTANCE  OF  BiLL  MAT  BE  Made  bt  Littkb  before  or  sftor  the  bill  is 
drawn  though  the  holder  was  not  induced  by  such  letter  to  take  the  billt 
Rmd  V.  Bush,  41  Am.  Dec.  253,  note  256. 


272  PoETEB  V.  Western  N.  C.  R.  R.  Co.    [N.  Carc^niy 

FoRTBR  V.  Western  North  Carolina  R.  R.  Co 

[97  NOBTH  Cabouha,  66.J 

Whbn  Issues  or  Faoi  not  Raised  bt  Pleadings  are  sabmitted  to  th» 
jury  without  objection,  the  presumption  is  that  they  were  enbmitted  by 
consent;  and  though  such  submission  is  irregular,  objection  oannot  be 
raised  for  the  first  time  in  the  appellate  court. 

Vebdict  is  General  when  Jury  Responds  affirmatively  or  negatively  to^ 
the  issues  submitted,  and  it  is  special  when  it  finds  the  facts,  and  leave» 
the  court  to  apply  the  law  to  them. 

Verdict,  when  mat  be  General  and  ween  Special. — In  actions  for  re* 
covery  of  money  only  or  specific  real  property,  the  jury  may  render  a 
general  or  special  verdict,  in  their  discretion.  But  in  all  other  cases 
they  may  be  directed  to  find  a  special  verdict  in  writing  upon  any  or  all 
of  the  issues;  and  in  all  cases  the  court  may  instruct  them,  if  they  find 
s  general  verdict,  to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon,  —  this,  under  sec- 
tion 409,  code  of  North  Carolina. 

Bebyant  Knowing  his  Fellow-servant  to  be  Negligent,  and  unfit  for 
the  common  service,  who  continues  in  such  service,  will  be  held,  in  the 
absence  of  anything  to  the  contrary,  to  have  assumed  the  extra  hazard  as 
to  his  fellow-servant  to  be  guilty  of  contributory  negligence,  and  to  have 
waived  his  right  to  redress  against  the  master  in  case  of  injury  arising  te 
him  from  that  servant's  reckless  act. 

If  Findings  are  Contradiotort,  no  judgment  can  be  rendered  on  the  ver- 
dict; and  if  one  is  entered,  a  new  trial  must  be  ordered. 

Action  for  damages.  The  complaint  charged  that  D.  Dona- 
vin,  plaintiff's  intestate,  was  in  the  employ  and  service  of  the 
defendant  company;  that  while  employed,  defendant  care- 
lessly, negligently,  and  recklessly  managed  and  ran  one  of  its 
engines  over  the  body  of  said  intestate,  and  thereby  instantly 
killed  him.  Defendant  admitted  the  employment  of  Donavin, 
but  claimed  that  he  came  to  his  death  through  his  own  negli- 
gence, or  through  the  negligence  of  the  engineer  running  the 
engine,  who  was  his  fellow-servant,  or  from  some  unknown 
cause  or  accident  for  which  defendant  is  not  liable.  The 
issues- submitted  to  the  jury,  and  the  responses  thereto,  are  as 
follows:  "  1.  Was  the  plaintiff's  intestate  injured  by  the  un- 
skillful, careless,  and  negligent  management  of  one  of  the  de- 
fendant's engines  by  the  defendant?  Answer.  Yes.  2.  Did 
plaintiff's  intestate  contribute  to  his  own  injury  by  his  negli- 
gence? Answer.  No.  3.  Was  the  death  of  plaintiff's  intestate 
caused  by  the  negligence  of  Jack  Edwards,  an  engineer  and 
fellow-servant  of  plaintiff's  intestate?  Answer.  Yes.  4.  Did 
the  defendant  company  retain  the  said  Edwards  in  its  service 
after  the  defendant  company  had  knowledge,  or  by  reasonable 
diligence   might  have   ascertained,  that   said   Edwards  was 
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incompetent,  inefficient,  or  reckless  in  running  his  engine? 
Answer.  Yes.  5.  Did  the  plaintiff's  intestate  know  that  said 
Jack  Edwards  was  incompetent,  inefficient,  or  careless  in  run- 
ning an  engine,  and  with  such  knowledge,  remain  in  the 
Bervice  of  the  defendant  till  he  was  killed?  Answer.  Yes.  6. 
What  is  plaintiff's  damage?  Answer.  Nine  thousand  five 
hundred  dollars."     The  other  facts  are  stated  in  the  opinion. 

John  Devereux  and  J.  H.  Merrimon,  for  the  plaintiff. 

Charles  M.  Busbee,  and  Schenck  and  Price,  for  the  defendant. 

By  Court,  Merrimon,  J.  It  is  true,  as  contended  by  the 
counsel  of  the  appellant  on  the  argument  here,  that  the  plead- 
ings did  not  raise  the  fourth  and  fifth  issues  submitted  to 
the  jury  in  this  case.  It  was  therefore  irregular  to  submit 
them,  but  it  does  not  appear  in  the  record  that  the  appellant 
objected  to  them  at  the  trial,  or  at  all,  in  the  court  below,  nor 
is  error  assigned  as  to  them,  nor  can  error  in  such  respect  be 
assigned  in  this  court,  as  has  been  decided  in  many  cases. 

The  verdict,  in  response  to  these  issues,  must  be  accepted 
and  acted  upon  for  any  proper  purpose  in  connection  with  the 
judgment  given,  or  that  ought  to  have  been  given,  by  the  court. 
Improper  issues  should  be  objected  to  in  apt  time,  and  if  it 
should  turn  out  that  submitting  them  resulted  in  prejudice  to 
the  party  complaining,  this  would  be  ground  for  a  new  trial. 
Issues  arise  upon  the  pleadings,  and  the  court  has  not  authority 
to  submit  others  that  do  not  so  arise,  in  its  discretion.  It  is  a 
mistaken  notion  that  seems  to  be  entertained  by  some  of  the 
profession,  that  the  statute  confers  such  power.  Generally, 
however,  when  issues  of  fact  not  raised  by  the  pleadings  are 
submitted  to  the  jury  without  objection,  the  presumption  is 
that  they  were  submitted  by  consent  of  parties:  Henry  v.  Rich, 
G4  N.  C.  379;  Miller  v.  Miller,  89  Id.  209;  Waddell  v.  Swann, 
91  Id.  108;  WHght  v.  Cain,  93  Id.  296;  Willis  v.  Branch,  94  Id. 
142;  Patton  v.  Railroad,  96  Id.  455;  Smith  v.  McGregor,  96  Id. 
101. 

The  counsel  for  the  appellee,  conceding  that  these  issues 
were  not  raised  by  the  pleadings,  insisted  that  the  statute 
(Code,  sec.  409)  authorized  the  court,  in  its  discretion,  to 
submit  them,  and  that  although  the  finding  of  facts  in  re- 
sponse to  the  fifth  issue  is  inconsistent  with  the  general  ver- 
dict in  response  to  the  second  issue,  the  former  must  prevail, 
as  provided  by  the  statute  (Code,  sec.  410),  and  therefore  the 
court  properly  gave  judgment  for  the  defendant. 

Am.  St.  Rbp.,  Vol.  IL— 18 
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This  argument,  it  eeems  to  us,  is  based  upon  a  misappre- 
hension of  the  nature,  extent,  and  eflfect  of  the  findings  of 
the  jury  in  response  to  the  several  issues  submitted,  and  par- 
ticularly the  second  and  fifth. 

The  statute  (Code,  sec.  408)  prescribes  that  "  a  general  ver- 
dict is  that  by  which  the  jury  pronounce  generally  upon  all 
or  any  of  the  issues,  either  in  favor  of  the  plaintiff  or  defend- 
ant. A  special  verdict  is  that  by  which  the  jury  find  the 
facts  only,  leaving  the  judgment  to  the  court."  This  implies 
that  the  verdict  is  general,  when  the  jury,  under  appropriate 
instructions  from  the  court  as  to  the  law  applicable,  simply 
respond  aflBrmatively  or  negatively  to  the  issues  submitted, — 
that  it  is  special  when  it  finds  the  facts  in  evidence  pertinent 
to  and  bearing  upon  the  issues  submitted,  —  when  it  states 
the  facts,  and  leaves  the  court  to  apply  the  law  pertinent  and 
arising  upon  them:  Morrison  v.  Watson,  95  N.  C.  479. 

Ordinarily,  the  verdict  of  the  jury  is  general,  upon  the 
issues  submitted  to  them,  but  this  is  not  necessarily  bo.  The 
statute  (Code,  sec.  409)  prescribes  that,  "in  every  action  for 
the  recovery  of  money  only,  or  specific  real  property,  the  jury, 
in  their  discretion,  may  render  a  general  or  special  verdict. 
In  all  other  cases,  the  court  may  direct  the  jury  to  find  a 
special  verdict  in  writing  upon  all  or  any  of  the  issues;  and 
in  all  cases,  may  instruct  them,  if  they  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.  The  spe- 
cial verdict  or  finding  shall  be  filed  with  the  clerk,  and  en- 
tered upon  the  minutes." 

It  thus  appears  that  in  certain  specified  classes  of  cases, 
the  jury  may,  in  their  discretion,  render  a  special  verdict.  In 
all  other  cases,  the  court  may  direct  them  to  find  a  special 
verdict  in  writing  upon  all  or  any  one  or  more  of  the  issues; 
and  it  may  instruct  them,  if  they  render  a  general  verdict, 
"to  find  upon  particular  questions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon."  The 
purpose  of  this  provision  is  to  settle  some  important,  leading 
question  of  fact,  arising  in  the  case,  that  is  not  made  an  issu- 
able fact  in  the  pleadings,  but  is  one  which  the  court  deeni3 
material  to  a  just  determination  of  the  case.  In  such  case, 
the  fact  is  found,  and  the  court  will  determine  its  legal  bear- 
ing and  efiect. 

In  the  present  case,  six  issues  were  submitted  to  the  jury. 
Their  verdict  upon  each  was  general, — a  simple  affirmative 
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or  negative  response.  The  jury  did  not  purport  to  render, 
nor  did  iaey  in  effect  render,  a  special  verdict.  Nor  did  i\\Q 
<}ourt  instruct  them  to  find  a  special  verdict  in  writing  upon 
all  or  any  of  the  issues;  nor  did  it  instruct  them  to  "  find 
upon  particular  questions  of  fact,"  stated  in  writing;  nor  did 
they  make  such  findings. 

All  the  issues  submitted  are  supposed  to  have  arisen  upon 
the  pleadings,  and  the  verdict  as  to  each  is  general,  and  must 
be  so  accepted  by  the  court. 

The  statute  (Code,  sec.  410),  which  provides  that  "  where  a 
special  finding  of  facts  shall  be  inconsistent  with  the  general 
verdict,  the  former  shall  control  the  latter,  and  the  court  shall 
give  judgment  accordingly,"  does  not  apply,  because,  as  we 
have  seen,  there  is  no  special  finding  upon  a  question  or  ques- 
tions of  fact,  as  contemplated  by  it.  The  findings  are  all  upon 
issues,  and  not  questions  of  fact. 

If  the  court  intended,  as  allowed  by  the  statute,  to  instruct 
the  jury  to  find  upon  "  particular  questions  of  fact,"  embraced 
by  the  third,  fourth,  and  fifth  issues,  it  should  have  stated 
the  questions  in  writing;  and  the  jury  should  have  found  the 
facts,  many  or  few,  as  in  case  of  a  special  verdict,  so  that  the 
court  could  have  determined  their  legal  effect  and  applica- 
tion, and  moreover,  so  that,  if  error  had  been  assigned  in  such 
respect,  this  court  could,  upon  appeal,  have  corrected  any  error 
that  might  have  appeared. 

Then,  treating  the  verdict  as  to  all  the  issues  as  general, 
did  it  warrant  the  judgment  the  court  gave  in  favor  of  the 
defendant?  We  think  it  did  not.  Manifestly,  the  findings 
upon  the  first,  second,  and  sixth  issues,  without  regard  to  the 
findings  upon  the  other  issues,  entitled  the  plaintiff  to  judg- 
ment. It  appears  from  these  that  the  defendant  carelessly, 
negligently,  and  tortiously  injured  the  intestate  of  the  plain- 
tiff, as  alleged,  and  that  the  intestate  did  not  contribute  to  his 
own  injury  by  his  negligence,  and  the  damages  are  ascer- 
tained. 

But  the  findings  upon  the  third,  fourth,  and  fifth  issues  are 
inconsistent  with  the  findings  just  referred  to,  and  thus  the 
verdict  upon  all  the  issues,  as  a  whole,  is  rendered  not  only 
inconsistent  and  contradictory,  but  unintelligible,  and  no 
judgment  ought  to  be  rendered  upon  it. 

It  is  first  found  broadly  and  without  qualification  that  there 
was  no  contributory  negligence  on  th©  part  of  the  intestate  of 
the  plaintiff,  and  in  response  to  the  fifth  issue,  in  legal  effect, 
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that  there  was  such  negligence.  For  if  the  intestate  and 
engine-man  were  fellow-servants,  as  the  jury  found  they  were, 
and  the  latter  was  negligent  and  unfit  for  the  common  service^ 
and  dangerous  in  doing  such  service  to  his  fellow-servants,  and 
the  intestate  well  and  clearly  knew  these  facts,  and  with  such 
knowledge  continued  in  the  service  of  the  defendant  while 
the  engine-man  did  likewise,  he  was  thus  negligent  himself,^ 
and  when  he  encountered  the  injury  complained  of,  occa- 
sioned by  the  negligence  of  the  engine-man,  nothing  else  ap- 
pearing, by  such  negligence  on  his  part  he  contributed  to  his 
own  injury:  Crutchjield  v.  Railroad  Company,  78  N.  C.  300- 
Johnson  v.  Railroad  Company,  81  Id.  453;  Pleasants  v.  Rail- 
road Company,  95  Id.  195;  Wood  on  Master  and  Servant,  sees, 
385,  422,  423;  3  Wood  on  Railway  Law,  sees.  394,  396, 
Whitaker's  Smith  on  Negligence,  note  on  page  397. 

The  fifth  issue,  and  the  finding  of  the  jury  upon  it,  is  in- 
definite and  unsatisfactory  as  an  ascertainment  of  contributory 
negligence.  At  what  time  the  intestate  first  knew  of  the  in- 
competency and  dangerous  carelessness  of  the  engine-man, 
the  extent  of  his  knowledge  in  these  respects,  and  how  long 
he  had  such  knowledge  before  he  suffered  the  injury  com- 
plained of,  do  not  appear.  And  the  evidence  upon  which  this 
finding  is  based  is  quite  as  indefinite  and  unsatisfactory. 
Nevertheless,  as  the  issue  and  the  finding  of  the  jury  upon  it 
were  treated  as  sufficient,  and  there  was  no  objection,  the  ver- 
dict must  be  deemed  a  finding  that  there  was  contributory 
negligence.  So  that  there  are  two  contradictory  findings. 
Which  is  the  true  one?  Which  shall  the  court  accept  as  true? 
Why  shall  it  accept  one  and  not  the  other?  Such  findings 
leave  the  issues  of  fact  undetermined,  and  it  is  not  the  prov- 
ince of  the  court,  unless  by  consent,  to  determine  them.  The 
material  facts  are  contradictory,  and  no  judgment  can  be 
rendered.  In  such  a  case,  the  court  will  direct  a  new  trial: 
Banhy.  Alexander,  84  N.  C.  30;  Mitchell  v.  Brown,  88  Id.  156; 
Hilliard  v.  Outlaw,  92  Id.  266;  Turrentine  v.  Railroad  Com- 
pany, 92  Id.  638;  Morrison  v.  Watson,  95  Id.  479. 

The  learned  counsel  for  the  appellee  insisted,  on  the  argu- 
ment, that  the  facts  ascertained  by  the  verdict  upon  the  fifth 
issue,  did  not,  in  legal  efiect,  constitute  contributory  negli- 
gence, but  was,  in  efiect,  a  finding  that  the  intestate  of  the 
plaintiflT,  "  agreed  with  the  defendant  company  to  risk  the  con- 
sequences of  this  dangerous  contact  and  association"  with  the 
engine-man. 
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We  cannot  accept  this  view  as  correct.  The  law  implies 
that  the  servant  agrees  to  accept  the  ordinary  risks  incident  to 
■the  business  or  service  which  he  engages  to  do,  but  it  does  not 
imply  that  he  shall  or  will  take  upon  himself  extraordinary 
hazard,  and  especially  such  danger  as  the  employer  is  bound 
to  prevent  and  avert  by  the  exercise  of  reasonable  diligence 
on  his  part.  Generally  and  ordinarily,  the  master  and  ser- 
vant, in  the  contract  of  employment  between  them,  do  not 
•contemplate  extra  hazards  and  unusual  dangers  arising  in 
the  course  of  the  service  to  be  done,  and  hence  the  law  does 
not  imply,  in  the  absence  of  express  stipulation  to  that  effect, 
that  the  contract  embraced  such  hazards.  So  far  as  appears, 
the  contract  of  employment  between  the  intestate  of  the  plain- 
tiff and  the  defendant  was  the  ordinary  one  in  such  cases. 
The  parties  did  not  contemplate  extra  and  unusual  hazards, 
nor  such  dangers  arising  from  the  rash  and  dangerous  acts  of 
the  unfit  engine-man,  nor  does  the  contract  embrace  them  by 
implication. 

The  most  that  can  be  said  in  this  respect  is,  that  the  intes- 
tate, by  remaining  in  the  defendant's  service  after  he  had 
■certain  knowledge  of  the  unfitness  of  his  fellow-servant  engine- 
man, —  the  defendant  having  the  like  knowledge,  —  assumed 
the  extra  hazard  as  to  his  fellow-servant,  and  thereby  waived 
his  right  to  redress  against  the  defendant  in  case  of  injury 
arising  to  him  from  that  servant's  reckless  act.  But  by  thus 
i-emaining  in  the  defendant's  service,  he  was  negligent  as  to 
his  own  safety,  and  by  such  negligence  contributed  to  his  own 
injury,  in  the  absence  of  anything  to  the  contrary,  just  as  cer- 
tainly as  if  he  had  used,  in  the  course  of  his  employment,  a 
defective  and  dangerous  locomotive,  or  other  defective  imple- 
ment, knowing  the  same  to  be  dangerous,  and  had  suffered 
injury  from  the  same  by  reason  of  such  defects. 

It  was  the  intestate's  duty  to  avoid  such  hazard;  he  was 
Tiegligent  in  failing  to  do  so,  and  thus  unfortunately  contrib- 
uted to  the  loss  of  his  life. 

The  verdict  and  judgment  must  be  set  aside,  and  a  new  trial 
had  according  to  law. 

To  that  end  let  this  opinion  be  certified  to  the  superior  court. 
It  is  so  ordered.  

SurrH,  C.  J.,  concurred  in  the  opinioa  that  judgment  upon  the  verdict  was 
j>roperly  rendered  in  favor  of  defendant,  but  dissented  from  that  part  of  the 
judgment  setting  aside  the  verdict  as  self -contradictory,  and  thought  it  neces- 
sary to  state  his  reasons  therefor,  as  he  did  not  consider  the  issues  numbered 
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2  and  6  to  be  in  conflict.  He  says:  "The  finding  upon  the  first  three 
issnes,  as  explained  in  the  third,  presents  the  case  in  which  one  servant  is  in- 
jured —  in  the  present  instance  loses  his  life  —  by  the  negligence  and  want  of 
due  care  of  another,  fellow-servants  of  the  same  master,  for  the  consequences 
of  which  the  authorities  are  uniform  in  holding  that  the  common  principal  i* 
not  liable.  Such  hazards  incident  to  the  same  are  voluntarily  assumed 
in  entering  the  service  tinder  an  implied,  involved  in  the  actual,  con- 
tract. Contributory  negligence  on  the  part  of  the  injured  is  not  a  material 
element  in  the  exoneration,  for  if  not  present,  and  the  injury  proceeds  from 
the  sole  carelessness  of  the  employee,  the  result  is  the  same.  To  remove 
these  obstacles  to  a  recovery,  and  to  bring  home  to  the  defendant  its  own 
negligence,  the  fourth  and  fifth  issues  were  framed  and  passed  on,  from 
which  it  appears  that  the  engine-man  had  before  shown  his  unfitness  for  the 
place,  —  indeed,  a  recklessness  in  conducting  his  engine;  and  this  was  alike 
known  to  the  deceased  and  to  the  company,  and  yet  the  former  remained  iu 
the  service,  without  complaint  made  to  the  employing  company."  He  then 
stated  that  corporations  employing  servants  in  the  different  branches  of  its 
business  must  provide  safe  and  suitable  machinery,  and  employ  only  fit  and 
competent  employees  to  discharge  the  duties  required  of  each  for  the  security 
of  all,  and  that  this  necessarily  included  just  reparation,  and  the  discharge 
of  servants  whose  unfitness  is  apparent  from  their  subsequent  conduct.  Con- 
tinuing, he  says:  "As  the  employer  acts  alone  in  these  matters,  his  duty  to 
those  whom  he  employs  imperatively  demands  the  exercise  of  proper  care  iu 
these  particulars  for  the  safety  of  the  others,  and  not  less  the  protection  of  hi» 
own  interests.  So,  too,  the  servants  who  detect  any  defects  in  the  machinery, 
or  incompetency  in  those  with  whom  they  associate  in  the  common  under- 
taking, should  communicate  the  fact  to  the  employer,  that  he  may  provide  a- 
remedy.  If,  with  this  information,  and  without  making  it  known  to  the 
employer,  any  one  remains  without  complaint  in  the  service,  it  is  assumed 
that  he  adds  the  risk  from  this  new  source  of  danger  to  those  which  he  took 
uiJon  himself  when  he  entered  into  the  service. " 

To  show  the  law  governing  employer  and  employed  in  relation  to  accidents 
caused  by  defective  machinery  or  known  incompetency  of  co-employees,  he 
quotes  from  Wharton  on  Negligence,  section  221,  as  follows:  "  In  this  country 
the  exception  has  been  still  further  extended,  and  we  have  gone  so  far  as  to 
hold  that  a  servant  does  not,  by  remaining  in  his  master's  employ,  with 
knowledge  of  defects  in  machinery  he  is  obliged  to  use,  assume  the  risks  at- 
tendant on  the  use  of  such  machinery,  if  he  has  notified  the  employer  of  such 
defects,  or  protested  against  them  in  such  a  way  as  to  induce  a  confidence 
that  they  will  be  remedied.  The  only  ground  on  which  this  exception  cau 
be  justified  is,  that,  in  the  ordinary  course  of  events,  the  employee,  supposing 
that  the  employer  would  right  matters,  would  remain  in  the  employer's  ser- 
vice, and  that  it  would  be  reasonable  to  expect  such  continuance.  But  this 
does  not  apply  to  cases  where  the  employee  sees  that  the  defect  has  not  been 
remedied,  and  yet  continues  to  expose  himself  to  it.  In  such  case,  on  the 
principles  heretofore  announced,  the  employee's  liability  in  this  form  of  action 
ceases. "  He  then  quotes  from  Wood  on  Master  and  Servant,  section  379,  as 
follows:  "The  fact  that  an  employee  has  complained  of  a  defect,  and  be- 
lieves, or  has  reason  to  believe,  that  the  defect  will  be  remedied,  unless  a 
promise  to  repair  is  made,  does  not  of  itself  entitle  him  to  recover  for  an  in- 
jury received  from  such  defect.  The  real  question  is,  whether  the  plaintiff 
was  goilty  of  negligence  in  performing  the  service,  after  knowledge  of  the  de- 
fect, — no  promise  to  repair  it  being  given,  —  does  not  operate  to  relieve  hin> 


Feb.  1887.]    Porter  v.  Western  N.  C.  R.  R.  Co.  279 

o'  the  imputation  of  negligence,  but  may  have  directly  the  opposite  effect. 
It  13  wholly  a  question  of  care  or  negligence,  and  if  the  servant  knew,  or 
ought  to  have  known,  the  danger,  and  a  person  of  ordinary  prudence  would 
have  regarded  it  dangerous  to  remain,  he  cannot  recover,  even  though  he  has 
complained  of  the  defect. "  His  honor  stated  that  the  law  relating  to  the  Uoe 
of  defective  machinery  and  the  employment  of  incompetent  servants,  and  their 
retention  after  their  incompetency  was  known,  is  substantially  the  same  as 
tliat  given  supra. 

To  show  that  the  decisions  in  North  Carolina  are  in  accord  with  the  prin- 
ciples above  stated,  the  learned  judge  quotes  from  Crutc/ifield  v.  liiclimotul 
etc.  R.  R.  Co.,  78  N.  C.  300-302,  where  Bynum,  J.,  says:  "If  the  servant 
remains  in  the  master's  employ,  with  knowledge  of  defects  in  machinery 
ho  is  obliged  to  deal  with  in  the  course  of  his  regular  employment,  he  as- 
sumes the  risks  attendant  upon  the  use  of  the  machinery,  unless  he  has  noti- 
fied the  employer  of  the  defects,  so  that  they  may  be  remedied  in  a  reasonable 
time.  But  if  he  sees  that  the  defects  have  not  been  remedied,  yet  continues 
to  expose  himself  to  the  danger,  the  employer's  liability  ceases. "  And  again, 
in  Johnson  v.  Richmond  etc.  R.  R.  Co.,  81  Id.  453-4:58,  where  it  is  said  that  "  if 
the  servant  knows  of  defects  in  the  machinery,  and  remains  in  the  service,  he 
cannot  recover  for  injuries  caused  by  such  defects,  unless  he  has  informed  his 
superior,  and  the  latter  fails  to  remove  them. "  In  Cowks  v.  Richmond  etc. 
R.  R.  Co.,  84  Id.  309-311,  the  plaintiif  was  a  workman  under  the  conductor, 
who  was  also  engineer  of  the  train,  and  the  former  was  injured  while  obeying 
an  order  of  the  latter  to  apply  the  brake  on  one  of  the  cars.  Ruffin,  J.,  said: 
"In  entering  the  service  of  the  defendant,  the  plaintifif  might  be  and  is  pre- 
sumed to  understand  and  take  upon  himself  every  risk  naturally  pertaining 
to  such  service,  and  amongst  others,  that  which  may  proceed  from  the  possi- 
ble carelessness  of  such  fellow-servants  as  he  must  know,  from  the  very 
nature  of  the  employment,  he  may  be  required  to  associate  with  in  the  per- 
formance of  his  duties.  But  no  such  presumption  is  or  should  be  raised  of 
his  willingness  to  assume  the  risk  growing  out  of  the  possible  negligence  of 
one  who,  while  a  servant  to  their  common  master,  stands  to  himself  in  the 
light  of  a  superior,  whose  commands  and  directions  he  is  bound  to  obey." 
But  his  honor  said  that  as  plaintiff  *s  intestate  was  not  employed  on  a  running 
train,  controlled  by  the  engineer,  but  in  a  different  service,  the  qualification 
to  the  general  rule  above  stated  has  no  application  here;  that  the  co:n- 
pany  had  knowledge  of  the  unfitness  of  the  engineer,  or  by  inquiry  might 
have  obtained  it,  so  that  deceased  need  not  necessarily  have  given  the  in- 
formation; that  it  was  not  for  such  purpose  that  he  should  have  com- 
plained, but  to  show  that  he  was  unwilling  to  expose  himself  to  the 
recklessness  of  the  officer's  conduct,  and  that  the  danger  might  be  re- 
moved; that  his  failure  to  make  complaint,  and  remaining  in  the  em- 
ployment after  he  knew  of  the  unfitness  of  the  officer,  amounted  to  an 
assumption  of  the  new  risk,  as  well  as  those  incidental  to  the  employment; 
for  though  the  employee  might  be  unfit  in  some  respects,  still  he  might  pos- 
sess other  qualifications  rendering  his  retention  important  to  the  principal 
and  fellow-servants,  so  that  the  master  by  retaining  him,  and  the  servants  by 
assenting  thereto,  assume  the  extra  risks,  leaving  the  parties  in  an  unchanged 
condition  in  respect  to  accidents  arising  from  this  cause.  In  support  of  this 
nile,  he  quotes  from  Beach's  Contributory  Negligence,  section  140,  where  the 
author  says:  "If  the  servant,  when  the  defect  or  danger  is  brought  to  liis 
knowledge, —  when  he  discovers  that  the  macliinery,  buildings,  premises, 
tools,  or  any  other  instrumentalities  of  Ins  labor  are  unsafe  or  unfit,  or  tliat 
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a  fellow-servant  is  careless  or  incompetent,  —  continues  in  the  employment 
without  protest  or  complaint,  he  is  deemed  to  assume  the  risks  of  such  dan- 
ger, and  to  waive  any  claim  upon  his  master  for  damages  in  case  of  injury. 
....  Failure  to  speak  promptly  is  such  contributory  negligence  as  will 
bar  a  recovery  from  the  master  in  case  he  is  injured  by  the  defect  in  the  ma- 
chinery, or  the  unfitness  of  the  servant But  if,  when  the  master  is 

notified  of  the  defect  in  the  machinery,  or  of  the  incompetence  in  the  ser- 
vant, he  promises  to  remedy  it  within  a  reasonable  time,  the  servant  will  not 
be  presumed  to  have  consented  to  it,  or  to  have  waived  his  rights,  by  re- 
maining for  such  reasonable  time  in  the  service." 

His  honor,  summing  up  the  facts,  states  that  they  show  that  the  intestate 
knew  that  the  engineer  was  reckless,  that  he  communicated  this  to  his  wife, 
and  that  he  apprehended  danger  from  such  engineer  while  in  the  tunnel; 
knowing  these  facts,  he  accepted  the  situation,  and  continued  in  the  service 
until  he  lost  his  life.  The  learned  judge  was  of  opinion  that  the  finding  that 
the  intestate  was  not  guilty  of  contributory  negligence,  nor  directly  at  fault 
in  bringing  about  the  injury  to  himself,  was  not  in  conflict  with  the  finding 
that  with  knowledge  of  the  engineer's  unfitness  he  remained  in  the  master's 
service,  thus  waiving  any  right  to  damage  resulting  from  such  incompetency. 
Though  the  servant,  by  continuing  in  the  employment  after  discovering  his 
fellow-employee's  unfitness,  might  be  guilty  of  contributory  negligence,  even 
if  he  exercised  every  care  and  attention  towards  himself  at  the  time  of  re- 
ceiving the  injury,  still  the  true  ground  for  the  non-liability  of  the  master 
is  the  employee's  voluntary  exposure  of  himself  to  the  new  risk,  and  his  as> 
Eumption  of  it. 

In  conclusion  he  says:  "lu  a  remote  degree,  negligence  may  be  imputed 
to  the  servant  in  not  quitting  the  service  when  he  knows  of  the  retention  of 
an  incompetent  fellow-servant  or  associate;  but  it  is  not  easy  to  see  how  this 
can  be  deemed  contributory  to  an  accident  brought  about  by  no  agency  of 
his  own,  and  wholly  the  fault  of  another.  Such  is  the  sense  in  which  the 
jury  must  be  understood  in  finding  that  there  was  no  contributory  negli- 
gence on  the  part  of  the  intestate.  I  think,  therefore,  the  judgment  ought 
to  be  affirmed." 

Servant  Knowing  his  Co-sekvant  to  bb  Unfit  for  the  common  em- 
ployment, but  remaining  in  the  service,  cannot  recover:  Frasatr  v.  Pennsyl- 
vania  R.  R.  Co.,  80  Am.  Dec.  467,  and  note  470;  see  also  Thrope  v.  Missouri 
etc.  R'y  Co.,  58  Am.  Rep.  120,  note  125. 

Foe  Injury  of  Servant,  Caused  bt  his  Own  Neoliqence,  he  cannot 
recover  from  his  master:  Wormell  v.  Maine  C.  R.  R.  Co.,  1  Am.  St.  Rep. 
321;  nor  is  the  master  answerable  to  the  servant  for  those  dangers  which  are 
the  result  of  common  knowledge,  or  which  may  be  readily  seen  by  common 
observation:  Smith  v.  Peninsular  Car  Works,  1  Id.  542;  Fiskv.  C.  P.  R.  R., 
1  Id.  22. 

Verdict  must  Find  with  Cebtaintt  for  or  against  every  party  to  the 
■uit:   Wood  V.  MeOuire,  63  Am.  Dec.  246. 
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197  MoBTH  Carolina,  97.1 
Widow  Who  Bbmains  on  heb  Husbaitd's  Land  does  not  hold  adversely 

to  the  heirs. 

PosssssiON  OF  Onb  Co-tenant  is  the  possession  of  all. 

Tenant  in  Common  cannot  Make  his  Possession  Adverse  to  his  co-ten- 
ant except  by  actual  ouster;  or  in  the  absence  of  that,  it  takes  twenty 
years'  adverse  possession  to  bar  the  co-tenant's  right  of  entry. 

Deed  by  Co-tenant  to  Stkanqer,  though  it  purports  to  convey  the  entire 
estate,  has  no  other  effect  than  to  invest  the  vendee  with  the  rights  of 
the  vendor,  and  does  not  change  the  relation  of  co-tenant  which  has  sub- 
sisted between  the  vendor  and  his  co-tenant.  This  rule  extends  to  the 
purchaser  of  the  interest  of  a  co-tenant  at  execution  sale,  and  to  the  ven- 
dee of  such  purchaser. 

Partition.  Plaintiffs  claimed  to  be  tenants  in  common  with 
defendants  of  the  land  in  dispute,  while  defendants  claimed  to 
be  sole  seised.  The  jury  found  plaintiffs  entitled  to  four  fifths 
of  one  sixth  of  the  property,  and  that  defendants  were  not  sole 
seised.  Plaintiffs  introduced  a  deed  from  one  McClure  and 
wife,  dated  March  19,  1847.  The  evidence  showed  that  Den- 
nis Branch  entered  under  this  deed,  and  died  in  1847,  leaving 
his  widow  in  possession  until  1866,  when  she  conveyed  to  A. 
B.  Branch,  son  of  Dennis,  and  he  conveyed  to  defendants,  who 
were  also  sons  of  Dennis  Branch.  It  was  also  shown  that  D. 
Branch's  widow  paid  a  debt  against  the  land,  and  claimed  it 
.adversely  until  she  conveyed  it,  and  that  no  dower  was  as- 
signed to  her.  It  was  also  shown  that  A.  B.  Branch  and  de- 
fendants, his  vendees,  claimed  the  land  adversely  from  1866 
until  July,  1883.  The  plaintiffs  produced  deeds  to  show  that 
they  had  succeeded  to  the  interest  of  heirs  of  Dennis  Branch 
to  the  extent  of  the  interest  claimed  by  them.  The  other  facts 
appear  from  the  opinion. 

W.  B.  Rodman  and  W.  B.  Rodman,  Jr.,  for  the  plaintiffs. 

By  Court,  Davis,  J.  The  only  question  for  our  considera- 
tion is:  Did  the  court  err  in  refusing  to  instruct  the  jury  that 
«even  years'  adverse  possession  under  the  deed  of  1866  would 
be  sufficient  to  bar  the  plaintiffs'  title,  even  if  Rebecca  Branch 
had  not  claimed  adversely  to  the  heirs  at  law  or  their  grantees? 

The  charge  of  his  honor  and  the  finding  of  the  jury  rcn- 
<ler  it  unnecessary  for  us  to  consider  the  character  of  Rebecca 
Branch's  possession,  —  it  was  not  adverse:  Grandy  v.  Bailey^ 
13  Ired.  221. 

In  1866,  the  plaintiffs  and  defendants  were  tenants  in  com- 
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nion,  and  they  continued  bo  to  be,  unless  the  possession  of  the 
defendants  under  the  deed  of  Rebecca  Branch  barred  the 
plaintiffs.  *'  The  possession  of  one  tenant  in  common  is,  in 
law,  the  possession  of  all  his  co-tenants,  because  they  claim 
by  one  common  right.  When,  however,  that  possession  has 
been  continued  for  a  great  number  of  years,  without  any  claim 
from  another  who  has  a  right  and  is  under  no  disability  to- 
assert  it,  it  will  be  considered  as  evidence  of  title  to  such  sole- 
possession;  and  where  it  has  so  continued  for  twenty  years^ 
the  law  raises  a  presumption  that  it  is  rightful  and  will  pro- 
tect it At  any  time,  then,  during  the  twenty  years,  the 

tenant  out  of  possession  had  a  right,  and  might  have  enforced 
it  by  an  action  ":  Black  v.  Lindsay,  Busb.  468. 

One  tenant  in  common  cannot  make  his  possession  adverse 
to  his  co-tenant.  He  is  presumed  to  hold  by  his  rightful  title^ 
and  it  will  take  twenty  years'  adverse  possession  to  bar  the 
co-tenant,  and  a  deed  by  a  co-tenant  to  a  stranger,  though  it 
purport  to  convey  the  entire  estate,  has  no  other  effect  than 
to  invest  the  vendee  with  the  rights  of  the  vendor,  and  does 
not  change  the  relation  of  co-tenant,  which  had  subsisted  be- 
tween the  vendor  and  the  co-tenant.  This  rule  extends  to  the 
purchaser  of  the  interest  of  a  tenant  in  common  at  execution 
sale,  and  to  the  vendee  of  such  purchaser,  as  was  decided  in 
Ward  v.  Farmer,  92  N.  C.  93.  In  that  case,  the  interest  of 
"W.  W.  Ward,  one  of  the  co-tenants,  had  been  purchased  at  exe- 
cution sale  by  one  Day,  and  Day,  by  deed  professing  to  convey 
the  whole  of  the  land,  sold  to  the  defendants.  Farmer  and 
Southerland,  who  entered  into  possession  on  the  1st  of  Janu- 
ary, 1873,  and  occupied  and  used  the  same  to  November,  1883, 
claiming  it  as  their  own,  under  their  deed  from  Day,  no  one 
else  being  in  possession,  clearing  and  otherwise  improving  it, 
occupying  it  by  marked  and  visible  lines  publicly,  and  paying 
the  taxes. 

The  court  below  instructed  the  jury  that  no  possession  short 
of  twenty  years,  except  after  an  actual  ouster,  would  be  ad- 
verse as  against  tenants  in  common,  and  this  was  sustained. 
Ashe,  J.,  in  the  opinion  in  Ward  v.  Farmer,  92  N.  C.  93,  in  re- 
ferring to  Day  V.  Howard,  73  Id.  4,  in  which  the  same  prin- 
ciple is  held,  calls  attention  to  the  fact  that  Chief  Justice 
Pearson,  who  delivered  the  opinion  in  Day  v.  Howard,  supra^ 
fixed  the  time  at  ten  years,  instead  of  twenty,  and  says:  "  It 
will  be  observed  that  this  was  a  mere  obiter  dictum,  and  the 
learned  chief  justice  only  says  he  is  inclined  to  the  opinion. 
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and  expresses  none,  because  that  state  of  facts  is  not  pre- 
sented." And  Bynum,  J.,  in  Covington  v.  Stewart,  77  Id.  151, 
snys:  "  It  has  never  been  held  in  North  Carolina  that  a  less 
period  than  twenty  years'  adverse  possession  b}'  one  tenant  in 
common  will  raise  the  presumption  of  ouster  and  sole  seisin; 
and  this,  whether  the  possession  was  held  by  the  tenant  in 
common  himself,  or  by  him  a  part  of  the  time,  and  until  his 
death,  and  then  continued  by  his  heirs  for  the  residue  of  the 
twenty  years";  and  referring  to  Day  v.  Howard,  supra,  adds 
that  his  honor  who  tried  the  case  of  Covington  v.  Stewart,  su- 
pra, in  the  superior  court,  "  was  probably  thrown  from  his 
guard  by  a  suggestion  made  by  the  chief  justice  in  delivering 
the  opinion  in  the  latter  case,  that  where  a  tenant  in  common 
conveys  to  a  third  person,  an  adverse  possession  of  ten  years 
by  the  purchaser  would  probably  give  him  a  good  title,  by  the 
presumption  of  an  actual  ouster.     The  point  did  not  rise  in 

that  case But  the  possession  of  twenty  years,  which 

raises  a  presumption  of  title,  as  the  law  has  been  heretofore 
administered,  has  now  the  force  and  effect  of  an  actual  title  "; 
and  refers  to  the  statute. 

Assuming  that  the  period  of  ten  years,  in  the  case  of  Day 
V.  Howard,  73  N.  C.  4,  was  inadvertently  fixed,  as  is  indicated 
by  Justice  Bynum  and  Justice  Ashe,  it  may  be  stated  as  well 
settled  in  this  state  that  no  possession  for  a  period  less  than 
twent}  years  will  amount  to  an  ouster  of  one  co-tenant  by 
another  co-tenant,  or  by  any  one  deriving  title  under  another 
co-tenant.  There  must  be  something  more  than  mere  posses- 
Bion  for  a  less  period  than  twenty  years  to  constitute  an  ouster. 
In  Thomas  v.  Garvan,  4  Dev.  223,  25  Am.  Dec.  708,  Gaston,  J.^ 
Bays:  "When  the  law  prescribes  no  specific  bar  from  length 
of  time,  twenty  years  have  been  regarded  in  this  country  as 
constituting  a  legal  presumption  of  such  facts  as  will  sanction 
the  possession  and  protect  the  possessor";  and  this  has  been 
followed  uniformly,  unless  Day  v.  Howard,  supra,  constitutes 
an  exception:  Cloud  v.  Webh,  A  Dev.  290;  25  Am.  Dec.  711; 
Meredith,  v.  Andres,  7  Ired.  5;  45  Am.  Dec.  504;  Black  v.  Lind- 
»ay,  Busb.  467;  Halford  v.  Tetherow,  2  Jones,  393;  Linker  v. 
Benson,  67  N.  C.  150;  Covington  v.  Stewart,  77  Id.  151;  Cald- 
ucll  V.  Neely,  81  Id.  114. 

The  length  of  time  necessary  to  raise  the  presumption  of 
ouster  was  not  the  point  in  Day  v.  Howard,  supra,  and  the 
principle  enunciated,  and  the  reasoning  of  the  chief  justice 
in  that  case,  are  in  harmony  with  these  decisions. 


584  State  v.  Gooch.  [N.  Carolina, 

The  case  of  Baird  v.  Baird,  1  Dev.  &  B.  Eq.  524,  31  Am. 
Dec.  399,  though  seemingly  in  conflict  with  the  position  here 
taken,  will  be  found,  upon  a  close  examination  of  the  elaborate 
and  exhaustive  opinion  of  Chief  Justice  RufiBn,  to  have  rested 
upon  a  state  of  facts  that  amounted  to  an  actual  ouster  and 
disseisin,  and  not  upon  the  simple  fact  of  seven  years'  adverse 
possession  under  color  of  title,  but  upon  the  character  of  the 
possession  which  in  that  case  was  attended  by  circumstances 
that  constitute  an  actual  ouster. 

There  is  no  error.  The  judgment  of  the  court  below  is 
aflBrmed. 


Possession  of  Onb  Oo-tknant  is  Possession  of  All:  Bemedxr  v.  Mil- 
ler, 93  Am.  Dec.  309,  and  note  311;  nntU  the  contrary  is  proved:  Warfield 
y.  LinneU,  90  Id.  443;  HoUey  v.  HawUy,  94  Id.  350;  l8rael  v.  Imwl,  96  Id, 
671;  Bertfiold  v.  Fox,  97  Id.  243. 

Deed  bt  Ck>-TENANT  or  Entire  Estate  does  not  constitute  an  actual 
ouster  of  his  co-tenant,  nor  lay  the  foundation  for  an  adverse  holding:  Hoi- 
Uy  V.  Hawley,  94  Am.  Dec.  350,  and  note  358.  Such  deed  cannot  operate  to 
the  prejudice  of  the  co-tenant,  and  the  purchaser  only  acquires  the  interest 
^f  his  grantor:  Chles  v.  Salmon,  95  Id.  139,  and  note;  Ballou  v.  Hale,  93 
Id.  438,  note  443;  HoUey  v.  Hawley,  94  Id.  350.  The  same  rule  applies  to 
-the  sale  of  the  interest  of  one  co-tenant  under  execution:  Campau  v.  Ood- 
frty,  100  Id-  133. 

Possession  by  One  Co-tenant  for  twenty-six  years  does  not  constitute 
An  ouster  of  his  co-tenant:    Warfield  v.  LinneU,  77  Am.  Dec.  614. 

Ouster  and  Adverse  Possession  as  between  tenants  in  common,  what 
constitutes:  Warfield  v.  LinneU,  11  Am.  Dec.  614,  and  note  623;  Ooaaom  v, 
Donaldson,  68  Id.  723;  Izard  v.  Bodine,  69  Id.  595,  and  note. 

Possession  of  One  Co-tenant  is  presumptively  the  possession  of  all; 
nor  is  it  made  adverse  by  entering  under  a  tax  deed,  and  exercising  such  acts 
of  ownership  as  tracing  and  running  lines,  paying  taxes,  and  permitting  wild 
grass  and  timber  to  be  cut  from  year  to  year:  Hudson  v.  Coe,  1  Am.  St.  Rep. 
288. 


State  ex  eel.  Collins  v.  Goooh. 

[97  NoBTH  Cabolina,  186.J 

RaoxrvEA  Generally  is  Responsible  only  for  the  consequences  of  bia 
own  neglect,  and  is  protected  when  he  acts  in  entire  good  faith  in  the 
management  of  the  estate  committed  to  him;  yet  when  he  is  appointed 
and  acts  as  a  guardian,  and  is  required  to  keep  the  money  of  his  wards 
safely  invested  and  bearing  interest,  he  is  held  to  the  same  accountability 
as  an  ordinary  guardian. 

Receiver  Aotinq  as  Guardian  is  Derelict  in  his  Dutt  when  he  in- 
vests the  estate  of  his  ward  by  deposit  in  a  bank  in  another  state,  with- 
out security,  however  solvent  the  bauk  may  be  at  the  time;  and  if  it 
afterwards  fails,  he  is  liable  for  the  loss. 
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Rbceivkb  Acting  as  Guardian  must  Render  his  Annual  Account  and 
report  to  the  court  of  the  manner  and  nature  of  such  investment  as  he 
may  have  made  of  the  ward's  estate,  that  the  court  may  sanction  bis 
acts;  and  if  he  fails  in  this  respect,  he  is  liable  for  any  loss  arising 
through  such  dereliction  of  duty. 

J.  T.  Gregory,  as  receiver,  was  appointed  guardian,  with- 
out bonds,  of  two  minors,  and  permitted  to  expend  the  income 
of  such  minors  in  their  maintenance  and  education,  and  re- 
quired to  report  his  transactions  annually  to  the  court,  to  be 
passed  upon  and  audited.  He  received  money  belonging  to 
his  wards,  placed  it  on  deposit,  drawing  interest,  in  a  bank  in 
another  state,  and  received  a  certificate  of  deposit  therefor, 
but  took  no  security.  The  bank  failed  while  the  money  was 
Bo  on  deposit.  The  guardian  filed  annual  reports  in  court, 
which  were  approved;  but  he  failed  to  state  in  them  what  in- 
vestments he  had  made,  or  what  security  he  took  therefor. 

B.  0.  Burton,  for  the  plaintiff. 

W.  H.  Day,  and  Mullen  and  Daniel,  for  the  defendant. 

By  Court,  Smith,  C.  J.  It  is  manifest  that,  there  being 
no  guardian,  the  receiver  was  appointed  to  act  substantially 
as  such  in  taking  care  of  and  disbursing  the  fund.  He  is 
allowed  to  expend  the  income  in  the  maintenance  and  educa- 
tion of  the  infants  during  the  succeeding  twelve  months,  and 
required  to  make  annual  returns,  "to  be  passed  upon  and 
audited"  by  the  judge  presiding.  While  a  receiver  generally, 
as  a  trustee,  is  responsible  only  for  the  consequences  of  his 
own  neglect,  and  is  protected  when  he  acts  in  entire  good 
faith  in  the  management  of  the  estate  committed  to  him, 
yet  the  measure  of  duty  and  responsibility  is  to  be  found 
in  the  capacity  in  which  he  acts.  In  this  case,  he  is  a 
quasi  guardian,  required  to  keep  the  money  safely  invested, 
and  bearing  interest,  which  he  may  expend  as  income  for  the 
infants;  so  that  we  may  find  in  the  similarity  of  functions 
some  aid  in  determining  the  liability  of  his  oflBce  in  ascertain- 
ing that  of  guardians. 

Now,  we  think  a  guardian  would  be  deemed  derelict  who 
should  thus  invest  the  estate  of  his  wards  by  deposit  in  an- 
other state,  and  without  security.  However  solvent  may  be 
the  person  or  persons  to  whom,  as  principals,  money  is  loaned, 
it  is  his  duty  to  require  further  security:  Boyett  v.  Hurst,  1 
Jones  Eq.  166. 

While  this  is  a  positive  obligation,  imposed  by  statute,  it  is 
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a  recognition  of  a  safe  rule  for  the  preservation  of  the  property, 
whose  whole  management  is  intrusted  to  the  control  and  dis- 
cretion of  the  trustee.  Moreover,  it  was  an  improvident  dis- 
position to  place  the  fund,  not  only  in  a  bank  in  another  state, 
but  also  far  from  his  personal  oversight  and  observation, 
which  were  due  in  order  to  its  preservation. 

Furthermore,  it  is  made  the  duty  of  the  guardian  to  render 
his  annual  account,  and  report  the  manner  and  nature  of  such 
investment  as  he  may  have  made  of  the  trust  estate  (Code, 
sec.  1617;  3Ioore  v.  Askew,  85  N.  C.  199),  to  the  end  that  the 
sanction  or  direction  of  the  court  may  be  had  for  every  act 
which  could  affect  the  ward  or  his  estate.  Is  not  this  duty 
implied,  and  as  much  needed,  when  the  receiver,  as  a  quad 
guardian,  is  managing  the  trust  fund?  Had  he  reported  the 
deposit,  and  been  sustained  by  the  judge,  he  would  have  had 
ample  protection.  It  was  at  his  own  risk  that  he  neglected  to 
secure  this  sanction.  We  do  not  impute  to  the  receiver  any 
intentional  dereliction  in  the  premises,  for  the  unusual  order 
dispensing  with  bond  and  securities  shows  the  confidence  both 
of  the  court  and  counsel  in  his  personal  integrity  and  fitness 
for  the  place,  and  we  have  no  doubt  that  it  was  well  merited; 
but  we  are  indicating  and  enforcing  a  statutory  rule  of  fidu- 
ciary obligation  necessary  for  the  security  of  fiduciary  inter- 
ests. We  are  aware  of  cases — indeed,  they  are  numerous  — 
where  a  receiver  is  held  justified  in  using  banks  as  depositaries 
and  disbursing  agents,  as  afifording  facilities  in  the  settlement 
of  estates,  and  in  transmitting  money  by  bill  to  distant  resi- 
dents entitled,  as  in  Knight  v.  Lord  Plymouth,  3  Atk.  480; 
Rowth  V.  Howell,  3  Ves.  565.  To  like  efiect  is  the  ruling  in 
Atlantic  etc.  R.  R.  v.  Cowles,  69  N.  C.  59. 

These,  however,  are  acts  done  in  discharge  of  a  duty,  to 
which  such  agencies  furnish  great  facilities,  and  are  strictly 
proper.  But  the  present  case  is  diflferent.  The  receiver  in- 
sists and  takes  a  security  in  the  form  of  an  assignable  certifi- 
cate, designating,  it  is  true,  the  character  of  the  fund,  as  in 
other  cases  of  making  a  loan.  Ho  leaves  the  fund  for  a  con- 
siderable period,  without  asking  the  advice,  or  making  known 
what  he  has  done  to  the  judge,  whose  oflBcer  he  is,  and  under 
whose  authority  he  acts.  Under  the  circumstances,  we  think 
there  has  not  been  that  circumspection  and  vigilance  due  from 
the  trustee,  and  that  he  ought  to  make  good  the  loss. 

Judgment  reversed,  and  judgment  for  the  whole  amount. 
The  residue  of  the  judgment  will  not  be  disturbed. 
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GUABSIANS,  DoTiss  AOT)  LIABILITIES  of,  in  general:  Coffin  v.  Bramlett,  97 
Am.  Dec.  449,  and  note;  SmUh  v.  Dibrell,  98  Id.  526,  and  note. 

Rboeiyxb  ov  Intant's  Estate:  Note  to  Corileyeu  v.  Haihausay,  64  Am. 
I>eo.49a 


Eeeves  V,  Winn. 

[97  North  Carolina,  246.] 

SitASBKB.  —  Evidence  of  Pecuniary  Condition  ok  Defendant  is  admi3> 
fiible  in  action  for  slander,  if  the  evidence  warrants  the  imposition  <>t 
vindictive  damages. 

Slandeb. — Evidence  of  Pecuniary  Condition  of  Plaintiff  is  admissi- 
ble in  action  for  slander  for  the  purpose  of  showing  his  actual  damages, 
bat  not  for  the  purpose  of  awarding  him  punitive  damages. 

Evidence  of  Natueb  of  Plaintot's  Business,  and  Value  of  his  Per- 
sonal Services,  is  admissible  in  an  action  to  recover  for  a  personal  in- 
jury entailing  loss  of  time,  as  when  he  has  suffered  from  assault  and 
battery,  negligence,  or  the  like,  for  which  defendant  is  answerable. 

Action  for  damages  resulting  from  slander. 

E.  R.  Stamps  and  C.  B.  Aycock,  for  the  plaintiff. 

W.  R.  Allen,  for  the  defendant. 

By  Court,  Davis,  J,  We  think  there  was  error  in  admitting 
testimony  as  to  the  pecuniary  condition  of  the  plaintiff  for  the 
purpose  of  showing  vindictive  damages. 

In  a  certain  class  of  cases,  slander  among  them,  when  the 
offense  is  marked  by  malice,  oppression,  or  gross  and  willful 
wrong,  the  jury  may  give  damages,  not  simply  to  compensate 
the  party  injured,  but  vindictive  damages  to  punish  the  wrong- 
doer, and  to  that  end  it  may  be  competent  to  show  the  pecu- 
niary condition  of  the  defendant,  as  was  held  in  Adcock  v. 
Marshy  8  Ired.  360.  If  the  purpose  is  to  punish  the  defendant, 
it  will  at  once  occur  to  every  intelligent  mind  that  his  pecu- 
niary condition  is  a  matter  properly  to  be  considered  by  the 
jury  in  determining  the  punishment.  A  verdict  for  a  large 
sum,  rendered  against  a  man  of  large  wealth,  would  be  a  less 
punishment  than  a  verdict  for  a  small  sum  against  a  poor 
man;  but  we  are  unable  to  see  how  the  punishment  of  the  de- 
fendant can  be  determined  by  the  pecuniary  condition  of  the 
plaintiff.  The  plaintiff  is  entitled  to  a  verdict  for  all  the 
actual  damages  sustained  by  him,  without  reference  to 
the  pecuniary  condition  of  himself  or  of  the  defendant,  and 
if  the  conduct  of  the  defendant  has  been  such  as  to  warrant 
vindictive  damages,  the  jury  may  add  to  the  actual  damagea 
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by  giving  such  additional  sum  by  way  of  punishment  to  the 
defendant  as  they  may  deem  just;  and  for  the  purpose  of 
ascertaining  this,  there  is  good  reason  why  they  should  know 
the  pecuniary  condition  of  the  defendant,  but  none  why  they 
should  know  or  consider  the  pecuniary  condition  of  the  plain- 
tiff, unless  it  can  be  made  to  appear  that  an  equal  amount  of 
damages,  if  paid  to  one  man,  would  be  a  greater  or  less  pun- 
ishment than  if  paid  to  another.  There  was  a  time  when  the 
slander  of  the  great  and  rich  was  held  to  be  a  mora  aggravated 
offense  and  meriting  greater  punishment  than  the  slander  ol 
the  humble  and  the  poor,  but  in  this  day  and  country  there  is 
no  such  thing  as  scandalum  magnatum  on  the  one  side,  nor  is 
there  on  the  other  any  law  that  discriminates  in  favor  of  or 
against  the  poor  man  simply  because  he  is  poor.  In  meting 
out  punishment,  whether  in  imposing  fines  and  penalties  on 
the  criminal  side  of  the  docket,  or  giving  punitive  and  exem- 
plary damages  for  malicious  wrongs  to  individuals  in  civil 
actions,  it  is  necessary  to  know  the  pecuniary  circumstances 
of  the  defendant,  because  a  small  fine  or  slight  damages  might 
be  heavier  punishment  to  a  man  of  small  means  than  a  heavy 
fine  or  damages  would  be  to  a  man  of  wealth;  but  whether  the 
fine  or  damages  go  to  a  poor  man  or  to  a  rich  man,  the  pun- 
ishment is  the  same  to  the  party  who  has  it  to  pay.  Odgers 
on  Libel  and  Slander,  292,  says:  "In  fact,  although  in  theory 
it  is  the  duty  of  the  jury  to  give  such  damages  as  will  fairly 
compensate  the  plaintiff  for  the  injury  he  has  sustained,  yet  in 
justice  juries  frequently,  especially  when  the  defendant  has 
acted  with  clear  and  express  malice,  give  vindictive  damages, 
which  are  clearly  meant,  not  so  much  as  a  compensation  to  the 
plaintiff  for  his  loss,  as  a  punishment  to  the  defendant  for  his 
misconduct."  The  question  is  discussed  at  great  length  in  the 
notes  to  the  case  of  Rome  v.  Moses,  67  Am.  Dec.  560,  cited  by 
counsel  for  plaintiff;  and  while  the  decisions  are  both  ways,  it 
seems  pretty  well  settled  by  the  weight  of  authority  and  by 
reason  that  in  proper  cases  for  vindictive  damages  the  pecu- 
niary condition  of  the  defendant  may  be  given  in  evidence; 
but  it  is  there  said:  "The  pecuniary  circumstances  of  the 
plaintiff  are  admitted  in  evidence  much  less  often  than  those 
of  the  defendant";  and  the  cases  relied  on  are  nearly,  if  not 
all,  for  injuries  to  persons,  and  it  is  said  that  the  evidence  "is 
usually  admitted,  if  at  all,  on  the  ground  that  the  pecuniary 
circumstances  of  the  plaintiff  are  directly  involved  in  estimat- 
ing the  damages  caused  by  the  tortious  act,  the  poverty  of  tho 
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plaintifi  making  the  injury  the  greater "  ;  as,  for  instance, 
where,  by  an  assault  or  battery,  or  the  gross  negligence  of  the 
defendant,  the  plaintiff  has  been  so  crippled  and  disabled  as  to 
be  unable  to  work,  and  in  such  cases  he  may  show  the  nature 
of  his  business  and  the  value  of  his  personal  services,  the  loss 
of  which  may  be  more  disastrous  to  a  poor  man  than  to  one  of 
wealth,  and  these  may  properly  come  under  the  head  of  actual 
or  special  damages,  and  nearly  all  the  cases  cited  by  the  coun- 
sel for  the  plaintiff,  and  which  are  referred  to  in  Borne  v. 
Moses,  supra,  are  of  this  class. 

In  Ware  v.  Cartledge,  60  Am.  Dec.  489,  the  pecuniary  cir- 
cumstances of  the  plaintiff  were  held  to  be  inadmissible  in  an 
action  for  slander ;  while  in  Clements  v.  Moloney,  55  Mo.  352, 
and  Shute  v.  Barrett,  7  Pick.  82,  referred  to  in  note  to  Rome 
v.  Moses,  supra,  it  was  held  differently. 

The  question,  so  far  as  our  researches  go,  is  an  open  one  in 
this  state,  for  the  pecuniary  condition  of  the  defendant,  not 
the  plaintiff,  was  the  point  decided  in  Adcock  v.  Marsh, 
supra,  and  we  think  the  better  reason  would  exclude  evidence 
IS  to  his  pecuniary  condition,  where  the  only  purpose  of  it  is 
to  increase  vindictive  damages,  as  in  this  case.  We  say  only 
purpose,  because  there  may  be  cases  in  which  it  may  be  proper 
in  determining  his  actual  damages.  There  was  error  in  ad- 
mitting testimony  as  to  the  pecuniary  condition  of  the  plain- 
tiff, and  the  defendant  is  entitled  to  a  new  trial. 

This  renders  it  unnecessary  for  us  to  consider  the  other  ex- 
ception presented  in  the  record. 

There  is  erroi-.     Let  this  be  certified. 


Punitive  Damages,  when  may  be  Awarded  in  Slander:  Hodey  v. 
Brooks,  71  Am.  Dec.  253,  and  note  256;  note  to  TerwiUiger  v.  Wands,  73 
Id.  426  et  seq. ;  Snyder  v.  Fulton,  6  Am.  Rep.  729. 

Evidence  of  Defendant's  Pecuniary  Condition  is  admissible  in 
slander  when  plaintiff  is  entitled  to  punitive  damages:  Hayner  v.  Cotcden, 
22  Am.  Rep.  303;  Wilms  v.  White,  90  Am.  Dec.  113;  Hoaley  v.  Brocks,  71 
Id.  252,  and  note  256. 

Damages. — "Exemplary,"  "punitory,"  "vindictive,"  "compensa- 
tory," and  "added  "  damages  explained:  Ross  v.  Leggett,  1  Am.  St.  Rep.  608^ 
Am.  St.  Rep.  Vol.  H.— 19 
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State  ex  rel.  Setzer  v.  Setzer. 

[97  North  Cirolina,  252.] 
De  Facto  Marriage  May  be  Declared  Void  ab  Initio,  by  our  courts, 

for  want  of  mental  capacity  on  the  part  of  one  of  the  contracting  parties; 

but  a  judgment  declaring  such  marriage  void  does  not  render  the  issue 

of  the  marriage  illegitimate. 
Question  as  to  whether  de  Facto  Marriage  is  Void  ab  Initio  for 

want  of  mental  capacity  in  the  husband  must  be  tried  directly,  and 

cannot  be  raised  in  a  collateral  proceeding  to  render  ille^timate  the 

issue  of  such  marriage,  claiming  as  heirs  or  next  of  kin  to  the  parties 

to  it. 

M.  L.  McCorkle^  for  the  defendants. 

By  Court,  Smith,  C.  J.  In  the  month  of  August,  1859, 
Keuben  Setzer  was  married  to  Sophronia  Morcus  by  a  justice 
of  the  peace,  upon  a  due  observance  of  all  the  formalities  pre- 
scribed by  law  for  entering  into  that  relation.  They  lived 
together  as  husband  and  wife  until  the  spring  of  1862,  when, 
having  entered  the  military  service  of  the  Confederate  States, 
the  said  Reuben  lost  his  life  at  the  battle  of  New  Berne,  in  this 
state.  The  only  offspring  of  the  union  was  the  plaintiff,  who 
brings  this  action  as  relator  upon  the  bond  executed  by  the 
defendant,  Daniel  Setzer,  who  administered  on  the  estate  of 
the  deceased,  and  the  other  defendant,  one  of  his  sureties,  to 
recover  his  distributive  share  of  the  personal  estate  in  the 
hands  of  the  administrator.  -The  action  was  begun  by  suing 
out  a  summons  on  the  thirteenth  day  of  August,  1883. 

The  answer  sets  up  as  a  defense  (and  this  is  the  only 
matter  necessary  to  be  considered),  that  the  intestate  was  of 
imbecile  mind  from  his  youth  up,  and  had  not  capacity  to 
understand  and  enter  into  the  marriage  contract,  and  that, 
this  being  absolutely  void,  the  plaintiff,  their  only  child,  was 
not  bom  in  lawful  wedlock,  and  could  not  claim  any  part  of 
the  estate. 

The  only  issue  passed  on  by  the  jury  was  as  to  the  intes- 
tate's mental  capacity  to  make  an  effectual  marriage  contract 
at  the  time  of  its  solemnization,  and  the  response  was,  that  he 
did  not  have  such  capacity. 

We  do  not  propose  to  examine  the  exceptions  to  the  evi- 
dence offered,  among  which  was  an  inquisition  taken  in  1855, 
finding  the  intestate  to  be  a  lunatic,  and  an  order  appointing 
a  guardian,  since  the  appeal  must  be  disposed  of  upon  the 
single  finding  of  the  intestate's  mental  incompetency,  and  its 
effect  upon  the  relator's  right  as  a  distributee. 

In  Johnson  v.  Kincade,  2  Ired.  Eq.  470,  a  bill  in  equity  was 
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^led,  upon  facts  very  much  like  those  before  us,  to  have  de- 
olared  a  nullity  a  marriage  entered  into  by  the  plaintiff,  on 
the  ground  of  his  idiocy,  and  it  was  suggested  that  as  the 
marriage  was  void  ab  initio,  it  was  so  to  be  considered  when- 
ever the  question  came  up,  and  the  present  suit  could  not  be 
maintained.  RuflSn,  C.  J.,  asserted  the  jurisdiction,  not  only 
because  the  courts  of  equity  in  this  country  had  succeeded  to 
the  functions  of  the  ecclesiastical  courts  of  England,  in  which 
this  jurisdiction  was  exercised,  but  because  it  was  expressly 
conferred  upon  the  superior  courts  of  law  and  the  courts 
of  equity  by  law:  R.  S.,  c.  39.  "The  act,"  he  remarks, 
"creates  and  confers  a  jurisdiction  over  all  matrimonial 
•causes,  and  includes,  necessarily,  we  think,  the  jurisdiction 
to  pronounce  the  nullity  of  a  marriage  de  facto  for  want  of 
capacity."  The  court  thereupon,  in  this  suit  between  the  par- 
ties, proceeded  to  pronounce  the  marriage  "  in  law  null  and 
void  for  the  want,  at  the  time  of  solemnizing  the  same,  of 
mental  capacity  on  the  part  of  said  Reese,  suflficient  to  under- 
stand the  nature  of  and  assent  to  such  a  contract,  and  that 
the  said  Reese  ought  to  be,  and  is,  set  free  and  divorced  from 
the  said  Ann." 

The  same  doctrine  is  reaffirmed  in  Crump  v.  Morgan,  3  Ired. 
Eq.  91,  40  Am.  Dec.  447,  by  the  same  eminent  judge  in  a 
similar  case. 

In  Williamson  v.  IVilliam^,  3  Jones  Eq.  446,  a  bill  was  filed 
for  an  account  against  the  guardian  of  the  plaintiff,  and  the 
answer  set  up  the  plaintiff's  marriage  with  one  Cashion  as  a 
defense.  The  plaintiff,  anticipating  the  objection,  alleged  the 
marriage  to  be  void,  because  of  the /erne's  youth  (she  was  thir- 
teen years  of  age),  the  practice  of  fraud  and  artifice,  with  the 
use  of  some  force  in  bringing  it  about,  and  her  want  of  suffi- 
cient understanding  to  enter  into  the  contract. 

The  court  declined  to  try  the  issue  thus  made,  and  retained 
the  cause  *'  for  further  directions,  to  the  end  that  the  plaintiff, 
if  so  advised,  may  institute  proceedings  in  the  proper  court  to 
obtain  a  decree  of  nullity  of  marriage,  after  which  they  will 
be  at  liberty  to  move  in  this  cause." 

Delivering  the  opinion,  Pearson,  J.,  after  quoting  and 
approving  the  language  used  in  Johnson  v.  Kincade,  supra,  that 
it  was  "  convenient  and  fit  in  respect  to  the  decent  order  of 
society,  the  condition  of  parties,  and  the  succession  of  estates, 
that  the  validity  of  such  a  marriage  should  be  directly  the 
subject  of  judicial  sentence,"  says:  "And  as  the  legislature  has 
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conferred  sole  original  jurisdiction  in  all  applications  for  di- 
vorce upon  the  superior  courts  of  law  and  courts  of  equity 
(Rev.  Code,  c.  39,  sec.  1),  and  pointed  out  the  mode  of 
proceeding,  and  the  rules  and  regulations  to  be  observed  (sec- 
tion 5),  and  required  that  the  material  facts  charged  in  the 
bill  or  libel  shall  be  submitted  to  a  jicrt/,  upon  whose  verdict, 
and  not  otherwise,  the  court  shall  decree  (section  6),  and 
authorize  a  decree  from  the  bonds  of  matrimony,  or  that  the 
tnarriage  is  null  and  void  [the  Italics  in  the  above  are  in 
the  opinion],  and  after  a  sentence  nullifying  or  dissolving  the 
marriage,  all  and  every  the  duties,  etc.,  in  virtue  of  such 
marriage,  shall  cease  and  determine,  with  a  proviso  as  to  the 
legitimacy  of  the  children  (section  11), —  we  do  not  feel  at 
liberty  to  decide  a  question  of  such  grave  importance,  as  a 
thing  collateral  or  incidental  to  an  ordinary  bill  for  an 
account,  where  the  trial  will  be  made,  without  the  interven- 
/tion  of  a  jury,  upon  depositions  wliich  are  usually  taken  in  a 
defective  and  unsatisfactory  manner."  He  adds:  "  The  pro- 
priety of  requiring  that  fact  to  be  established  by  the  judg- 
ment or  sentence  of  a  tribunal  having  sole  original  jurisdic- 
tion is  too  manifest  to  require  any  further  observation."  Se& 
Brooks  V.  Brooks,  3  Ired.  389. 

Now,  it  is  expressly  provided  in  the  Revised  Statutes,  chap- 
ter 39,  section  9,  where  it  is  decreed  that  "  the  marriage  is  null 
and  void,"  or  for  cause  not  affecting  its  original  validity,  as 
follows:  "  That  nothing  herein  contained  shall  be  construed 
to  extend  to,  affect,  or  render  illegitimate,  any  child  or 
children  born  of  the  body  of  the  wife  during  the  coverture." 

A  proviso  in  words  essentially  the  same  is  found  in  the 
Revised  Code,  chapter  39,  section  11,  and  again  in  Battle'& 
Revised  Statutes,  chapter  37,  section  15. 

Now,  if  it  is  conceded  that  the  validity  of  a  marriage  can  be 
questioned  in  the  collateral  manner  attempted,  and  when 
neither  of  the  parties  to  it  is  before  the  court  so  that  it  is  nut 
a  judgment  changing  their  status,  it  can  have  no  greater 
effect  upon  the  right  of  offspring  than  such  a  judicial  sen- 
tence, rendered  in  a  direct  proceeding,  and  as  those  rights  are 
protected  in  the  one  case,  so  must  they  be  in  tlie  other. 

The  present  law  is  more  explicit  and  clear,  and  as  we  have 
had  occasion  to  inquire  into  its  operation  in  the  recent  case  of 
Baity  v.  Cramfill,  91  N.  C.  293, 49  Am.  Rep.  641,  we  will  pursue 
the  subject  no  further,  and  content  ourselves  by  declaring  the 
result  to  be,  that  the  present  verdict  cannot  take  from  the  re- 
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lator  any  of  his  rights,  as  a  son  of  the  intestate,  to  a  share  in 
the  latter's  estate,  nor  render  his  birth  illegitimate.  The  issue 
was  therefore  immaterial,  and  we  should  direct  judgment  for 
an  account,  but  that  another  defense  set  up  in  the  answer,  to 
wit,  a  compromise  agreed  upon  in  a  former  suit  by  the  relator 
and  his  mother,  has  not  gone  before  the  jury,  the  judge  de- 
ciding that  upon  the  finding  as  to  the  marriage  the  relator 
could  not  recover. 

There  is  error,  and  there  must  be  a  new  trial  involving  the 
other  matters  of  defense,  and  to  that  end  this  must  be  cer- 
tified.  

Void  Mabkiaoes. — This  anbject  is  treated  fully  in  the  note  to  Ckuhinga  y. 
WiViama,  44  Am.  Dec.  64,  where  the  role  ia  laid  down  that  when  a  marriage 
13  void  from  any  cause  its  invalidity  may  be  maintained  in  any  court,  in  any 
proceedings,  between  any  parties,  either  in  the  lifetime  or  after  the  deatli  of 
the  parties,  and  either  directly  or  collaterally.  This  rule  has  been  followed 
in  the  late  cases  of  Unity  v.  Inliabitants  of  Belgrave,  76  Me.  419,  Bell  v.  Ben- 
neU,  73  Ga.  784,  and  Pmoell  v.  Powell,  18  Kan.  371,  26  Am.  Rep.  774,  where 
it  is  held  that  when  marriages  are  void  for  insanity  ia  one  of  the  parties,  no 
special  proceedings  are  necessary  to  annul  them,  but  that  the  supposed  mar* 
riage  may  be  attacked  collaterally,  either  in  the  lifetime  or  after  the  death 
-of  the  parties.  This  is  undoubtedly  the  rule  when  the  incapacity  of  one  of 
the  parties  to  contract  results  from  being  married  at  the  time  of  entering 
into  a  second  marriage:  Cartwright  v.  McGovm^  ante,  p.  105. 


Humphreys  v.  Finch. 

[97  North  Carolina.  803.] 

Whebb  Onlt  Iast7B  in  Case  is  as  to  the  presence  of  a  seal  opposite  tho 
name  of  defendant  on  a  note  when  he  signed  it,  evidence  to  prove  the 
insertion  in  the  space  left  open  for  the  purpose  of  a  sum  double  that 
agreed  upon  is  not  competent.  Such  evidence  is  admissible  only  under 
a  general  denial  of  the  execution  of  the  note. 

AoENCT  TO  Bind  Pkincipal  by  Instrcment  undsb  Seal  must  be  cre- 
ated by  vn*iting  under  seal;  and  a  sealed  instrument  is  not  binding  on 
the  principal  when  changed  by  an  agent  possessing  written  or  oral  au- 
thority only  to  act. 

Principal  Who  Verbally  Authorizes  Agent  to  fill  up  a  blank  in  a  bond 
with  a  specific  sum  of  money,  lefl  open  aad  in  his  hands  for  that  pur- 
pose, and  then  deliver  it  when  completed,  is  estopped,  when  this  is  done 
and  the  money  is  obtained  from  another  acting  in  good  faith  and  with- 
out knowledge,  from  denying  his  obligation,  and  thus  perpetrating  a 
fraud  upon  the  holder.  Even  if  the  bond  is  void,  still  the  act  of  bor- 
rowing creates  a  liability  which  the  principal  cannot  deny. 

Whenever  Act  is  Done  or  Statement  Made  by  Party  which  cannot 
be  contradicted  without  fraud  on  his  part,  and  injury  to  others,  whose 
conduct  has  been  influenced  by  such  act  or  admission,  an  estoppel  will 
attach  to  what  otherwise  would  be  mere  matter  of  evidence. 
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Suit  on  note  signed  by  C.  L.  Heitman  and  J.  W.  Finch^ 
the  defendant,  for  three  hundred  dollars,  and  introduced  in 
evidence  by  plaintiff,  who  had  advanced  the  money  on  it  inno- 
cently, and  without  knowledge  of  any  irregularities  or  defects^ 
in  it.  Defendant  proposed  to  prove  that  when  he  signed  the 
note  the  amount  did  not  appear  therein,  and  claimed  for  that 
reason  that  he  was  not  liable  for  the  payment  of  the  sum 
named,  and  that  the  note  was  void  as  to  him;  and  he  also- 
wanted  to  prove  that  he  had  agreed  with  Heitman  to  sign  a 
note  in  blank  for  him  for  $150,  and  that  Pleitman  filled  in 
the  blank  for  the  sum  sued  for.  This  testimony  waa  ex- 
cluded, against  the  exception  of  defendant.  Defendant  de- 
nied that  the  seal  opposite  his  name  was  affixed  by  him,,  or 
written  on  the  note  when  he  signed  it. 

Frank  Robbins,  for  the  plaintiff. 
M.  H.  Pinnix,  for  the  defendant. 

By  Court,  Smith,  C.  J.  While  the  only  specific  issue  sub- 
mitted to  the  jury  was  as  to  the  presence  of  the  seal  opposite 
the  name  of  the  defendant  when  his  signature  was  affixed,, 
and  this  is  found  against  him,  he  was  not  allowed  to  prove  the- 
insertion,  in  the  space  left  open  for  the  purpose,  of  a  sum 
double  that  agreed  upon  between  them.  This  evidence  was 
not  pertinent  to  the  inquiry  drawn  up,  and  could  only  be  com- 
petent upon  a  general  denial  of  the  execution  of  the  paper. 
Except  for  this  latter  purpose,  it  was  properly  excluded,  and 
this  may  have  been  the  ground  of  the  ruling  of  the  court.  But 
we  are  willing  to  consider  the  question  of  the  effect  of  such 
proof,  if  fully  establishing  the  fact,  upon  the  defendant'^ 
liability. 

The  general  proposition  is  not  controvertible  that  an  agency 
to  bind  a  principal  by  an  instrument  under  seal  (and  this  in- 
cludes every  essential  part  of  it)  must  be  created,  and  the 
authority  conferred  by  a  writing,  under  seal;  and  this,  in  ac- 
tions at  law,  has  been  repeatedly  ruled,  as  the  cases  to  which 
we  have  been  referred  abundantly  show:  McKee  v.  Hicks,  2 
Dev.  379;  Davenport  v.  Sleight,  2  Dev.  &  B.  381;  31  Am.  Dec. 
420;  Graham  v.  Holt,  3  Ired.  300;  40  Am.  Dec.  408;  Marsh  v. 
Brooks,  11  Ired.  409;  Bland  v.  O'Hagan,  64  N.  C.  471. 

But  while  the  instrument  has  no  legal  force  as  a  covenant 
of  the  principal,  when  changed  by  an  agent  possessing  written 
or  oral  authority  only  to  act,  a  question  arises  whether  one 
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\Nho  verbally  authorizes  an  agent  to  fill  up  a  blank  with  a 
specific  sum  of  money,  left  open  and  in  his  hands  for  the  pur- 
pose, and  then  deliver  it  in  its  completed  form,  shall  be  at 
liberty,  when  this  is  done,  and  money  obtained  from  another 
acting  in  good  faith,  and  with  no  knowledge  of  the  fact,  to 
disavow  his  obligation,  and  consummate  the  fraud  upon  the 
holder.  In  a  blended  system  of  law  and  equity,  shall  the 
party  who  puts  the  means  in  the  hands  of  his  agent  to  get 
money  upon  a  false  assurance  of  his  own  liability,  and  with 
nothing  to  excite  suspicion  as  to  the  integrity  of  the  transac- 
tion upon  the  paper  or  otherwise,  be  allowed,  when  the  money 
has  been  thus  obtained  upon  his  credit,  to  set  up  the  defense, 
and  escape  responsibility? 

In  Mason  v.  Williams,  66  N.  C.  565,  it  is  decided  that  one 
who  has  title  and  knows  he  has,  who  is  present  at  a  sale  of 
the  property  as  belonging  to  another,  and  is  silent  when  it  is 
publicly  announced  in  his  hearing,  before  the  bidding  begins, 
that  all  persons  claiming  the  same  are  requested  to  make 
known  their  claims,  is  not  at  liberty  to  deny  the  title  acquired 
by  an  innocent  purchaser  at  such  sale.  This  was  upon  a  sale 
of  a  steam-engine. 

In  Saunderson  v.  Ballance,  2  Jones  Eq.  322,  67  Am.  Dec.  218, 
the  same  doctrine  was  in  a  measure  applied  to  a  sale  of  land, 
except  that  the  purchaser  was  required  to  repay  the  party 
estopped  the  money  he  paid  for  the  land. 

If  by  such  conduct  persons  are  not  allowed  to  set  up  title 
to  property  and  cause  the  loss  of  the  money  paid  by  an  inno- 
cent purchaser,  why  should  the  defendant  be  permitted  to 
avail  himself  of  the  want  of  suflBcient  legal  authority  in  the 
agent  to  supply  the  blank  in  the  bond,  where,  by  his  own  act, 
he  virtually  declares  to  all  who  may  take  the  paper  that  such 
authority  has  been  conferred? 

It  has  accordingly  been  held,  where  a  defense  to  an  action 
upon  a  bond  was  set  up  by  some  of  the  obligors,  sureties,  that 
it  was  not  to  be  delivered  until  executed  by  another  surety,  of 
which  no  indication  was  seen  in  the  paper  or  otherwise  given, 
that  it  could  not  be  available  to  the  sureties:  Dairv.  United 
States,  16  Wall.  1. 

Delivering  the  opinion.  Justice  Davis  thus  declares  the  law: 
"  Sound  policy  requires  that  the  person  who  proceeds  on  the 
faith  of  acts  or  admissions  of  this  character  should  be  pro- 
tected, by  estopping  the  party  who  has  brought  about  this 
state  of  things  from  alleging  anything  in  opposition  to  the 
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natural  consequences  of  his  own  course  of  action.  It  is  ac- 
cordingly established  doctrine  that  whenever  an  act  is  done 
or  statement  made  by  a  party,  which  cannot  be  contradicted 
without  fraud  on  his  part,  and  injury  to  others  whose  conduct 
has  been  influenced  by  the  act  or  admission,  the  character  of 
an  estoppel  will  attach  to  what  otherwise  would  be  mere  matter 
of  evidence." 

To  this  he  adds  that  "in  the  execution  of  the  bond,  the 
sureties  declared  to  all  persons  interested  to  know  that  they 
were  parties  to  the  covenant,  and  bound  by  it." 

This  ruling  is  afl&rmed  in  Butler  v.  United  States^  21  Wall. 
272,  and  extended  to  embrace  a  case  where  every  blank  was 
left  in  the  form  of  the  writing  to  be  filled,  and  was  filled,  this 
being  done  by  the  principal,  "in  the  scope  of  his  apparent  au- 
thority." 

But  if  the  bond  be  a  nullity,  and  no  obligation  imposed  by 
it  upon  the  defendant,  it  is  not  the  less  true  that  authority 
was  given  to  borrow  the  money  upon  the  face  of  the  paper,  not 
limited,  and  we  see  no  reason  why  the  act  of  borrowing  does 
not  itself  create  the  liability,  even  if  the  attempt  to  give  it  in 
the  shape  of  a  covenant  proves  inefiectual,  and  this  is  hardly 
a  departure  from  the  form  of  the  demand  in  the  action. 

Its  essence  is  the  recovery  of  the  unpaid  residue  of  the 
money  loaned,  due  on  the  bond  or  on  the  antecedent  agree- 
ment expressed  in  it.  The  invalidity  of  the  bond  cannot  in- 
validate the  act  of  borrowing  upon  the  credit  of  both  whose 
names  are  subscribed  to  it,  nor  remove  the  liability  thus  in- 
curred to  repay.  But  it  is  unnecessary  to  pursue  the  inquiry 
further. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 


RATmoATiON  BT  PRINCIPAL  OF  Agent's  unauthorized  act  must  be  by 
sealed  instrument,  if  the  act  of  the  agent  ia  under  seal,  in  the  name  of  thfl 
principal:  Reese  v.  Medhck,  84  Am.  Dec.  611,  and  note  614. 

Principal's  Acts  Operating  as  Estoppel  in  paia  are  sufficient  to  ratify 
an  agent's  act  imder  seal,  without  authority,  in  the  name  of  the  principal) 
Heese  v.  Medlock,  84  Am.  Dec.  611,  and  note  614. 

Estoppel  in  Pais,  What  Acts  and  Declarations  sufficient  to  consti< 
tate:  Martin  v.  ZellerhacJi,  99  Am.  Dec.  365,  and  note  384;  Simpson  v.  Pear' 
mm,  94  Id.  577,  and  note  582;  New  York  Subber  Co.  v.  Bothery,  1  Am.  St. 
Rep.  822;  Piper  v.  Hoard,  1  Id.  789. 
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Simpson  v.  Houston. 

197  North  CAnoLiNA,  844.] 
Land  Assigned  to  BANKRUFr  as  Homestead  is  exempt  from  execution 
for  a  definite  period,  against  the  subsisting  and  unsatisfied  portion  of  a 
fidaciary  debt  which  has  shared  in  the  distribution  of  the  estate,  and 
the  same  immunity  follows  the  land  into  the  bauds  of  a  mortgagee  of 
the  homestead  owner,  whether  hia  wife  joined  in  the  transfer  or  not. 

Civil  action.  The  land  in  dispute  was  allotted  to  Simp- 
-fion  in  bankruptcy  proceedings  as  a  homestead,  and  afterwards 
conveyed  by  himself  and  wife  to  one  Wittkouski  by  mortgage, 
with  power  of  sale.  The  latter  conveyed  it  to  another  party, 
and  by  mesne  conveyances  it  was  transferred  to  the  wife  of 
Simpson.  The  land  was  afterwards  sold  and  conveyed  by 
the  sheriflf,  under  execution,  to  Houston. 

W.  P.  Bynum,  for  the  plaintiflFs. 
D.  A.  Covington,  for  the  defendant. 

By  Court,  Smith,  C.  J.  The  facts  stated  in  the  case  in  the 
present  appeal  are  essentially  the  same  as  those  before  the 
court  in  Hasty  v.  Simpson,  84  N.  C.  590,  and  the  rehearsal  is 
entirely  unnecessary  to  an  understanding  of  the  matter  in 
controversy.  Then  the  application  was  to  set  aside  the  exe- 
cution under  which  the  land  allotted  as  a  homestead  to  the 
bankrupt  had  been  sold,  and  it  was  refused.  The  present 
action,  as  suggested  in  that  opinion,  is  to  test  the  validity  of 
the  title  acquired  by  the  purchaser  at  the  sale,  and  is  insti- 
tuted by  the  plaintifi"  Simpson  and  his  wife,  the  latter  claim- 
ing under  a  conveyance  of  her  husband  to  one  Wittkouski, 
and  thence  by  successive  deeds  to  herself. 

The  deeds  were  all  executed  before  the  sale  under  execu- 
tion, which  took  place  in  July,  1869. 

The  lien  created  by  the  rendition  of  judgment  at  fall  term, 
1880,  of  Union  superior  court,  it  is  insisted  for  the  defendant, 
•overreaches  alike  the  deeds  and  the  adjudication  in  bank- 
ruptcy in  June,  1873,  and  warrants  the  sale. 

We  have  no  hesitation  in  holding  that  the  land  assigned  the 
bankrupt  as  a  homestead  is  as  effectually  and  fully  protected 
from  execution  against  the  still  subsisting  and  unsatisfied 
portion  of  the  fiduciary  debt,  which  has  shared  in  the  distri- 
bution of  the  estate,  as  against  any  other. 

This  remains  in  force,  but  not  to  disturb  the  effect  of  the 
action  in  the  bankrupt  court,  and  expose  exempt  property  to 
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sale  under  final  process.  Can  there  be  any  reasonable  doubt 
entertained  of  the  application  of  the  rule  to  the  exempt  per- 
sonal estate?  and  is  this  any  more  protected  from  creditorsr 
than  the  exempt  real  estate? 

Suppose  the  bankrupt  were  to  fail  to  obtain  his  final  dis- 
charge, so  that  all  his  unsatisfied  debts  remain  in  force,  can 
the  creditors,  after  participating  in  the  surrendered  estate  left^ 
and  assenting  to  the  exemptions  allotted,  seize  upon  and  ap- 
propriate that  assigned  and  set  apart  as  exempt  to  the  fur- 
ther payment  of  their  demands?  This  would  be  to  defeat  the 
operation  of  the  law,  and  to  annul  what  had  been  done  under 
it.  The  creditor,  having  a  fiduciary  debt,  stands  in  no  better 
position  in  this  respect  than  any  other  creditor  when  the  dis- 
charge is  refused.  The  efiect  in  each  case  is  to  leave  the 
debts  in  force,  to  be  made  out  of  any  future  acquisitions  of  the 
bankrupt,  and  to  forbid  any  access  to  that  which  is  exempt. 

Some  doubt  was  expressed  in  the  opinion  in  the  former  case 
as  to  the  efiect  of  the  bankrupt's  alienation  of  the  land,  and 
whether  the  same  immunity  followed  it  into  the  hands  o£  the 
mortgagee,  or  ceased  at  the  transfer.  This  doubt  is  now  to  be 
resolved,  and  the  inquiry  answered. 

The  land  itself,  as  we  said  in  Markham  v.  Hicks,  90  N.  C. 
204,  is  set  apart  to  the  debtor,  protected  from  the  pressure  of 
the  claims  of  creditors  for  a  definite  period.  Invested  with 
this  immunity,  and  yet  capable  of  alienation  by  the  debtor^ 
the  estate  passes  under  the  mortgage  in  the  plight  and  condi- 
tion in  which  it  was  held  by  the  debtor,  to  be  enjoyed  unmo- 
lested for  the  specified  term.  While  the  primary  object  of  the 
exemption  is  to  preserve  a  home  for  the  insolvent  and  his 
family,  there  is  nothing  in  the  enactments  of  this  state,  or  of 
the  United  States,  in  which  ours  is  incorporated,  to  indicate 
that  the  interdict  put  upon  the  creditor  is  to  cease  by  the 
debtor's  transfer,  and  leave  the  property  at  once  exposed  ta 
sale  under  execution.  If  such  was  intended,  why  was  it  not 
said  that  the  protection  should  cease  when  the  debtor  parted 
with  his  property?  And  this,  in  efiect,  would  be  practically 
to  render  it  unalienable,  for  what  of  value  would  be  obtained 
by  the  purchaser  when  the  property  could  be  at  once  taken 
and  disposed  of  by  a  creditor?  The  value  of  what  is  assigned 
consists  in  the  right  to  possess  and  enjoy  it,  as  the  assignor 
could  for  the  same  term,  and  under  the  same  securities.  It 
seems  to  us  that  these  consequences  result  from  the  right  of 
the  debtor  to  dispose  of,  free  from  creditors,  that  which  he 
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thus  himself  enjoys:  Lamh  v.  Chamness,  84  N.  C.  379;  Mur- 
phy V.  McNeil,  82  Id.  221. 

But  the  present  action  is  in  the  name  of  husband  and  wife^ 
and  if  the  successive  deeds  were  insufficient  to  divest  his  rights, 
the  case  not  showing  as  did  the  other  that  his  wife  joined  in 
making  the  mortgage,  the  statibs  of  the  land  as  a  homestead 
would  be  unaltered,  and  so  in  neither  view  could  the  purchaser, 
atihe  attempted  sale  under  execution,  get  a  right  of  posses- 
sion to  defeat  the  action. 

We  are  not  unadvised  of  the  difficulties  that  may  grow  out 
of  this  decision  should  other  homestead  exemptions  be  allowed, 
while  perhaps  but  one  is  in  contemplation  of  the  statutes,  but 
we  cannot  deny  to  the  insolvent  debtor  the  right  to  exchange 
the  one  homestead  for  another,  and  thus  better  his  condition, 
which  would  be  the  practical  result  of  subjecting  the  alienated 
exempt  land  at  once  to  the  process  of  the  creditor.  Our  ruling 
not  only  conforms  to  the  letter  of  the  enactment,  but  best  sub- 
serves its  generous  purposes  as  a  relief  to  the  debtor. 

There  is  error,  and  judgment  must  be  entered  for  the 
plaintiffs.  

Homestead.  — In  the  majority  of  the  states  a  judgment  or  execution  lien 
does  not  attach  to  a  homestead;  and  the  homestead  may  therefore  be  con- 
veyed or  encumbered  by  a  conveyance  or  mortgage  duly  executed,  and  the 
grantee  or  mortgagee  holds  his  interest  as  free  from  judgment,  attachment, 
or  execution  liens  as  it  was  held  by  the  homestead  claimants:  Freeman  on. 
Executions,  2d  ed.,  sec.  218. 
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[97  KOBTH  Garouna,  404.] 

Pbisoveb  is  Capital  Cases  has  Right  to  be,  amd  must  bb,  pereonally- 
present  at  all  times  in  the  course  of  his  trial,  when  anything  is  said  or 
done  affecting  him  as  to  the  charge  against  him,  in  any  material  respect. 

Prisoner,  in  Felonies  Less  than  Capital,  has  Right  to  be  present  at. 
all  times  during  the  course  of  his  trial,  but  it  is  not  essential  to  convic- 
tion that  he  must  be  so  present  at  all  events. 

In  Felonies  Less  than  Capital,  prisoner  may  waive  the  right  to  be  pres- 
ent at  his  trial,  but  his  counsel  cannot  waive  the  right  for  him. 

Gbnerallt,  nr  not  in  All  Cases,  Prisoner's  Presence  is  required  when 
judgment  is  entered,  especially  when  the  punishment  to  be  inflicted  re- 
quires it. 

PftisoNER,  IN  Felonies  Less  than  Capital,  who  is  under  recognizance  for 
his  appearance,  and  is  present  when  his  trial  begins,  but  flees  the  court 
while  it  is  pending,  waives  his  right  to  be  present  during  the  remainder 
of  the  trial,  and  is  not  entitled  to  be  discharged,  or  to  have  a  new  trial,. 
OD  account  of  his  absence. 
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Indictment  for  larceny. 

Theodore  F.  Davidson,  attorney-general,  for  the  state. 

By  Court,  Merrimon,  J.  That  the  prisoner  in  capital  fel- 
onies has  the  right  to  be,  and  must  be,  personally  present  at 
3.11  times  in  the  course  of  his  trial,  when  anything  is  done  or 
said  affecting  him  as  to  the  charge  against  him  on  the  trial, 
in  any  material  respect,  is  not  questioned.  Indeed,  it  is  con- 
ceded that  he  has  such  right,  and  that  he  must  be  so  present: 
State  V.  Craton,  6  Ired.  164;  State  v.  BlacJcwelder,  Phill.  (N.  C.) 
38;  State  v.  Briy,  67  N.  C.  283;  State  v.  Jenkins,  84  Id.  812; 
37  Am.  Rep.  PAS. 

As  to  felonies  less  than  capital,  the  prisoner  has  precisely 
Ihe  same  right  to  be  present,  but  it  is  not  essential  that  he 
must  be  at  all  events. 

In  the  case  last  cited,  Mr.  Justice  Ruffin  said,  in  reference 
to  the  prisoner's  right  to  be  present:  "Whether  the  right  can 
be  waived  in  such  cases  is  a  point  about  which  the  authori- 
ties seem  to  be  still  divided, — some  holding  his  actual  pres- 
ence to  be  necessary  during  the  entire  trial,  and  others,  that, 
being  a  right  personal  to  the  accused,  and  established  for  hia 
benefit,  it  might  be  waived  by  him." 

The  rule  that  he  must  be  so  present  in  capital  felonies  is  in 
favorem  vitse.  It  is  founded  in  the  tenderness  and  care  of  the 
law  for  human  life,  and  not  in  fundamental  right, — certainly 
not  in  this  state,  as  seems  to  be  supposed  by  some  persons. 
The  constitution  (art.  1,  sees.  11-13)  provides,  in  respect  to 
persons  charged  with  crime,  that  "in  all  criminal  prosecu- 
tions, every  man  has  the  right  to  be  informed  of  the  accusa- 
tion against  him,  and  to  confront  the  accusers  and  witnesses 
with  other  testimony,  and  to  have  counsel  for  his  defense"; 
that  he  shall  be  put  to  answer  for  a  criminal  charge  only  "  by 
indictment,  presentment,  or  impeachment,"  except  in  cases  of 
petty  misdemeanors,  and  that  he  shall  not  be  "  convicted  of 
any  crime  but  by  the  unanimous  verdict  of  a  jury  of  good 
and  lawful  men  in  open  court."  These  embrace  all  the  pro- 
visions of  the  constitution  bearing  upon  the  subject,  and  surely 
they  cannot  be  reasonably  interpreted  to  imply  that  it  is  essen- 
tial that  the  party  "put  to  answer  any  criminal  charge  "  shall 
—  must — be  continuously  present  at  his  trial  at  all  events. 
They  do  not  have  such  meaning,  in  terms  or  effect.  The  just 
and  reasonable  implication  is,  that  the  party  accused  of  crime 
shall  have  fair  opportunity  to  defend  himself  in  all  respects 
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as  allowed  and  secured  by  the  principles  of  law,  procedure, 
and  statutory  provisions  applicable  to  and  regulating  criminal 
trials. 

While  it  is  settled  in  this  state  that  the  prisoner  has  the 
right  to  be  so  present  during  his  trial  upon  a  charge  for  a 
felonious  offense,  not  capital,  there  is  neither  principle  nor 
statute,  nor  judicial  precedent,  that  makes  it  essential  that  he 
shall  be;  nor,  in  our  judgment,  is  there  any  common  prin- 
ciple of  justice  essential  to  the  sectirity  of  personal  right, 
safety,  and  liberty,  that  so  requires.  Unquestionably,  a  party 
"  put  to  answer  any  criminal  charge  may  plead  guilty,  or  nolo 
contendere.  In  such  case,  he  waives  a  trial  altogether.  The 
law  allows  him  to  do  so,  presuming  that  he  has  capacity  and 
intelligence  to  know  and  be  advised  as  to  liis  rights,  and  that 
he  will  not  voluntarily  refuse  to  make  defense  if  innocent. 
The  law  in  such  cases  will  not  compel  him  to  make  defense  for 
himself,  nor  will  it  make  defense  for  him, —  it  will  only  afford 
him  just  opportunity  to  do  so  for  himself;  he  could  not  rea- 
sonably expect  or  ask  more,  nor  is  there  anything  in  the  na- 
ture of  personal  safety  or  liberty  that  requires  more. 

If  the  prisoner  may  thus  waive  his  right  to  a  trial  alto- 
gether, why  may  he  not  waive  his  right  to  be  present  at  his 
trial,  if  he  shall  for  any  cause  see  fit  to  do  so?  We  can  con- 
ceive of  no  just  reason  why  he  may  not,  especially  when  he  is 
represented  by  counsel,  as  he  has  the  right  to  be,  who,  it  is 
presumed,  is  fully  advised  by  him,  and  can  generally  take 
care  of  his  rights  better  than  he  could  do  himself.  He  may 
deem  it  of  advantage  to  him  not  to  be  present,  or  it  may  be 
iiMJonvenient  for  him  to  be.  He  may  choose  to  rely  upon  the 
skill  and  judgment  of  his  counsel,  and  expect  that  the  court 
will  see  that  the  trial  is  conducted  according  to  law,  as  it  will 
always  do.  lie  may  do  this,  but  the  waiver  should  appear  to 
the  satisfaction  of  the  court,  either  expressly  or  by  reason- 
able implication  from  what  he  says,  or  by  his  conduct.  His 
counsel  cannot  waive  his  right  for  him:  State  v.  Epps^  76  N.  C. 
55;  State  v.  Paylor,  89  Id.  539;  State  v.  SheeU,  89  Id.  543; 
Price  V.  StaU,  36  Miss.  531;  72  Am.  Dec.  195;  Fight  v.  StaU, 
1 0hio,  pt.  1, 180;  28  Am.  Dec.  626,  and  numerous  cases  there 
cited. 

Generally,  if  not  in  all  cases,  the  state  will  require  the 
prisoner's  presence  when  the  judgment  is  entered,  especially 
when  the  punishment  to  be  imposed  requires  it. 

The  court  will  always  require  the  pres«ince  of  the  prisoner 
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la  court  during  the  trial,  as  already  indicated,  if  he  be  in  close 
custody  of  the  law,  unless  in  case  the  prisoner  expressly  him- 
self, and  not  by  counsel,  waives  his  right  to  be  present,  but 
the  court  may  require  it,  if  it  shall  deem  it  advisable  to  do  so. 
When,  however,  the  prisoner  is  not  in  close  custody,  but  is 
only  under  recognizance  for  his  appearance,  the  court  will  not 
begin  a  trial  in  his  absence,  unless  he  expressly  waives  his 
right  to  be  present.  If,  however,  he  be  under  recognizance  for 
his  appearance,  is  present  when  the  trial  begins,  and  after- 
wards, pending  it,  he  voluntarily  and  on  purpose  absents  him- 
self, —  as  when  he  flees  the  court,  —  he  must  be  deemed  to 
have  waived  his  right  to  be  present  during  the  remainder  of 
the  trial,  while  he  is  so  a])sent,  and  will  not  be  entitled  to  be 
discharged,  or  to  have  a  new  trial,  because  he  was  so  absent. 
In  such  case,  he  has  fair  opportunity  to  be  present,  and  might, 
and  ought,  as  matter  of  duty,  to  be;  if  he  is  not,  by  the  strong- 
-est  if  not  conclusive  implication,  he  consents  to  be,  and  is 
voluntarily  absent,  and  waives  his  right.  He  has  no  right  to 
flee, — ^he  is  bound  not  to  do  so,  —  he  flees  at  his  peril,  and  is 
justly  held  to  take  the  consequences  of  his  unlawful  conduct. 
It  would  savor  of  absurdity  and  positive  injustice,  when  a 
party  charged  with  crime  thus  flees,  to  allow  him  to  take  ad- 
vantage of  his  own  wrong,  and  obtain  his  discharge  or  a  new 
trial!  A  party  charged  with  a  felony  less  than  capital  has 
the  right  to  give  bail  and  be  at  large,  unless  at  the  trial  the 
court  shall  order  him  into  close  custody.  In  such  cases,  if 
the  defendant  fly,  pending  the  trial,  the  court  is  not  bound  to 
stop  the  trial  and  discharge  the  jury,  and  thus  give  the  defend- 
ant a  new  trial.  To  do  so  would  compromise  the  dignity  of 
the  court,  trifle  with  the  administration  of  justice,  and  en- 
courage guilty  parties  to  escape.  The  defendant  has  no  right, 
fundamental  or  otherwise,  that  renders  such  absurd  practice 
and  procedure  necessary. 

It  appears  that  the  defendant  in  this  case  was  not  in  close 
custody,  —  that  he  was  under  recognizance  for  his  appearance, 
and  present  when  his  trial  began. 

In  the  course  of  the  trial,  when  the  jury  were  going  into 
court  to  render  their  verdict,  he  fled  the  court,  and  was  not 
present  when  it  was  received  and  entered  by  the  court.  The 
court  properly  held  that  this  was  not  ground  for  a  new  triaL 
In  such  a  case,  it  might,  however,  in  its  discretion,  grant  a 
new  trial  for  just  cause,  as  when  the  defendant  is  ignorant 
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and  frightened,  and  was  prompted  by  fear  to  fly,  if  it  appear 
that  he  might  have  suffered  prejudice  by  such  flight. 

There  is  no  error.     Let  this  opinion  be  certified  to  the  crim- 
inal court  according  to  law.     It  is  so  ordered. 

Smith,  C.  J.,  dissented. 


Nbobssitt  and  Right  of  Accused  to  be  personally  present  daring  the 
whole  of  his  trial:  Younger  v.  State,  98  Am.  Dec.  791,  note  798;  Cook  v.  State, 
31  Atn  Rep.  31.  Waiver  of  snch  right:  Price  v.  State,  72  Am.  Dec.  195,  note 
201;  Suae  r.  Jenkins,  37  Am.  Rep.  643. 


State  v.  Pearson. 

[97  NoBTH  Carolina,  4S4.] 
Dkoision  of  Officers  of  Election  in  favor  of  the  right  of  a  party  to  vote, 
in  the  absence  of  fraad  and  collusion,  secures  the  voter  immunity  from 
criminal  liability  for  illegal  voting,  even  if  it  should  appear  afterward 
that  he  wa,8  not  entitled  to  vote. 

Indictment  for  illegal  voting. 

Theodore  F.  Davidson^  attorney-gefieral^  for  the  state. 

By  Court,  Merrimon,  J.  The  findings  of  the  facts  by  the 
special  verdict  in  some  respects  are  not  as  definite  and  satis- 
factory as  they  should  be;  but  we  think  that  it  sufficiently 
appears  that  there  was  no  question  of  the  defendant's  right  to 
vote,  except  upon  the  ground  that  he  had  been  convicted  of 
the  crime  of  manslaughter.  As  to  that,  he  had  been  pardoned 
by  the  governor.  His  right  to  vote  had  been  challenged.  He 
at  once  appeared  before  the  registrar  and  judges  of  the  elec- 
tion, at  the  time  and  place  as  required  by  law,  and  frankly 
submitted  to  them  the  question  of  his  right  to  vote,  saying,  as 
he  did  so,  if  he  "  had  the  right  to  vote,  he  wanted  to  vote,  but 
if  they  decided  he  had  not  a  right  to  vote,  he  would  not  vote, 
as  they  were  the  ones  to  decide."  It  was  the  duty  of  tlie 
registrar  and  judges  to  hear  and  decide  the  question  thus  sub- 
mitted. It  does  not  appear  aflBrmatively  that  they  did  deliver 
any  formal  decision,  and  enter  the  same  in  a  book  or  on  paper. 
This  was  not  necessary.  It  was  sufficient  if  they  decided. 
Their  proceedings  were  summary  and  informal.  The  pre- 
sumption is,  they  did  decide.  The  registrar  did  not  erase  his 
name  from  the  books,  as  he  was  required  to  do  if  the  chal- 
lenge was  sustained.     The  defendant  was  afterwards  allowed 
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to  vote  without  question  or  further  challenge,  the  same  judges 
receiving  his  vote,  and  the  registrar  being  present.  It  was 
their  duty  to  challenge  his  vote  on  the  day  of  election,  if  they 
had  reason  to  believe  or  suspect  that  he  was  not  qualified. 

So  that  we  think  it  suflBciently  appears  that  the  registrar 
and  judges  of  election  did  decide  that  he  had  the  right  to 
vote. 

This  decision,  however  erroneous,  if  honestly  made,  and  so 
acted  upon  by  the  defendant,  gave  him  the  right  to  vote  in 
contemplation  of  the  statute  making  it  criminal  to  vote  ille- 
gally, although  the  rightfulness  of  his  vote  might  afterwards 
be  questioned  in  any  proper  civil  action  or  proceeding.  While 
the  decisions  of  the  registrar  and  judges  of  election  in  respect 
to  the  qualifications  of  electors  are  very  important,  and  should 
be  made  upon  vigilant  inquiry,  care,  scrutiny,  and  delibera- 
tion, they  are  not  final  and  conclusive.  They  are  intended  to 
facilitate  the  right  of  the  elector  entitled  to  vote,  and  secure  an 
honest  and  just  election,  subject  to  the  authority  of  any  proper 
jurisdiction  to  inquire  into  and  decide  upon  the  lawfulness  of 
any  vote  or  any  number  of  votes  given.  But  their  decision 
in  favor  of  the  right  of  a  party  to  vote,  in  the  absence  of  fraud 
and  collusion,  must  have  the  effect  of  securing  the  voter  im- 
munity from  criminal  liability,  if  it  should  afterwards  appear 
that  he  did  not  have  the  right  to  vote.  It  would  be  unjust  and 
monstrous  to  establish  a  tribunal,  charged  with  jurisdictional 
functions,  to  decide  questions  that  might  arise  as  to  the  right 
of  one  claiming  the  right  to  vote  at  an  election,  and  in  case  of 
a  decision  in  his  favor,  and  he  voted,  to  make  him  amenable 
criminally,  and  subject  to  prosecution!  The  statute  does  not 
so  provide. 

It  is  not  alleged  or  suggested  that  the  registrar  and  judges 
of  election  and  the  defendant  acted  in  bad  faith  in  this  case, 
and  the  former  having  decided  that  the  defendant  had  the 
right  to  vote  as  he  did,  he  was  not  guilty  of  the  offense 
charged  against  him. 

This  renders  it  unnecessary  for  us  to  decide  upon  the  legal 
effect  of  the  pardon  mentioned  in  respect  to  the  defendant's 
eligibility  as  an  elector,  and  we  express  no  opinion  in  that 
respect. 

This  case  is  unlike  the  cases  of  State  v.  Boyett^  10  Ired.  336, 
and  State  v.  Hart^  6  Jones,  389.  In  these  cases,  the  judges  of 
election  did  not  decide  in  favor  of  the  right  of  the  parties  re- 
spectively to  vote,  or  at  all, —  they  voted  in  the  absence  of  any 
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decision.  The  learned  judges  who  delivered  the  opinions  of 
ihe  court  in  them  said,  however,  that  "if  there  had  been  a  de- 
cision in  favor  of  the  right  to  vote,  the  defendants  would  not 
have  been  guilty.     There  is  no  error. 

OincBRS  OF  Election  exercise  ministerial  functions,  and  their  decisions 
are  for  most  purposes  not  conclusive  of  the  rights  of  the  parties:  Peopfe  ▼.  Love, 
63  Barb.  645;  People  v.  Van  Cleve,  53  Am.  Dec.  69. 


State  v.  Topp. 

[97  North  Cabolina,  477.] 
OwKEK  OF  Propebtt  Holbs  It  subject  to  the  implied  obligation  that  he 
will  BO  use  it  as  not  to  prevent  others  from  having  their  property,  and 
enjoying  the  just  use  and  benefit  of  it,  and  so  as  not  to  destroy,  abridge, 
or  injure  the  rights  of  the  public. 

LXQISLATURE     MAY,     SUBJECT    TO     COKSTITUTIOHAL     LlBUTATIONS,    prescribe 

just  and  reasonable  regulations  and  restraints  upon  the  use  which  an 
owner  makes  of  his  property,  so  as  to  protect  the  rights  of  the  public, 
and  of  others,  to  use  their  property. 

Leoislatuke  has  Complete  Power  to  provide  proper  and  reasonable 
police  regulations  in  respect  to  highways,  persons  going  upon  and  over 
them  with  vehicles,  horses,  and  other  motive  power,  to  protect  the 
roads,  and  the  safety  and  comfort  of  passengers  going  over  them. 

Owner  of  Particular  Kind  of  Vehicle,  as  a  bicycle,  which,  from  its 
peculiar  form  or  appearance,  or  from  the  unusual  manner  of  its  use, 
frightens  horses,  or  otherwise  imperils  passengers  over  a  road,  or  their 
property,  has  no  right  to  use  such  vehicle  on  the  road,  and  the  legia* 
lature  may  regulate  the  use  of  it. 

Statute  Forbidding  Use  of  Any  Bicycle,  tricycle,  or  other  non-horse 
vehicle  upon  a  road,  without  the  express  permission  of  the  superintend- 
ent  of  such  road,  is  not  unconstitutional,  as  tending  to  destroy  property, 
or  deprive  the  owner  of  the  proper  and  reasonable  use  of  it. 

Courts  cannot  Declare  Statutes  Regulating  Use  of  Highways  Void, 
or  interfere  with  their  operation,  unless  they  are  so  manifestly  unjust 
and  unreasonable  as  to  destroy  the  lawful  use  of  property. 

■When  Use  of  Property  Constitutes  Nuisance,  the  legislature  may  de- 
stroy it. 

No  Man  can  so  Use  his  Properit  as  to  create  a  nuisance,  or  have  prop- 
erty which  is  a  nuisance  where  it  is  situated. 

Statute  Requirino  Particular  Thing  to  be  or  not  to  be  Done,  and 
leaving  its  exercise  to  the  judgment  and  discretion  of  a  designated 
agent,  does  not  vest  an  arbitrary  discretion  in  him;  it  only  vests  a  law- 
ful discretion,  which  must  be  exercised  in  a  lawful  noanner,  as  he  is 
amenable  to  the  statute  for  abusing  the  discretion  placed  in  him. 

Attorney-general,  and  Stedman  and  WeiU,  for  the  state. 
RuBseU  and  Ricaud,  for  the  defendant. 

Am.  St.  Rep.,  Vol.  II.  — 20 
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By  Court,  Merrimon,  J.  The  power  of  government, — com- 
monly called  the  police  power, — to  regulate  the  conduct  of  in- 
dividuals in  the  exercise  of  their  personal  rights,  and  the  use 
of  property,  with  the  view  to  secure  the  just  enjoyment  of  right, 
of  whatever  nature,  of  every  individual,  to  promote  the  pub- 
lic convenience,  safety,  and  common  good,  is  essential,  and,  as 
well,  very  great  and  comprehensive  in  its  nature  and  extent. 
It  is  founded  very  largely  in  the  maxim.  Sic  utere  tuo  ut 
alienum  non  leedas,  and  also,  to  some  extent,  that  other  maxim 
of  public  policy,  Salus  populi,  suprema  lex,  and  it  is  of  almost 
universal  application  in  regulating  the  interests  of  society 
within  the  jurisdiction  of  the  state.  It  is  too  well  settled  to 
admit  of  serious  question,  that  every  person  is  subject  to  it  in 
his  person  and  property.  And  however  absolute  his  rights  to 
and  ownership  of  property  may  be,  he  holds  it  subject  to  the 
implied  obligation  that  he  will  use  it  in  such  way  as  not  to  pre- 
vent others  from  having  their  property,  and  enjoying  the  just 
use  and  benefit  of  it,  and  as  will  not  destroy,  abridge,  or  injure 
the  rights  of  the  public.  The  legislature  in  the  exercise  of 
this  power  may,  subject  to  any  constitutional  limitations,  pre- 
scribe just  and  reasonable  regulations  and  restraints,  in  order 
to  secure  such  important  ends,  and  enforce  them  by  such 
proper  penalties  and  other  means  as  it  may  deem  expedient 
and  wise. 

The  extent  of  this  power  has  not  been  defined  with  precision. 
Indeed,  it  seems  to  be  practically  impossible  to  do  so,  because 
of  the  vast  variety  of  conditions  and  circumstances  governing 
its  application.  We  are  not,  however,  embarrassed  by  any 
question  in  this  respect  here.  It  is  clear  that  the  legislature 
has  complete  power  to  provide  proper  and  reasonable  police 
regulations,  and  to  amend  or  alter  them  from  time  to  time,  in 
respect  to  the  highways  of  the  state,  and  persons  going  upon 
and  over  them  with  their  vehicles,  horses,  and  other  motive 
power,  with  a  view  to  protect  the  roads,  and  the  safety  and 
comfort  of  passengers  going  over  them.  The  power  is  con- 
stantly exercised,  and  it  is  prudent  and  necessary  to  do  so,  as 
common  experience  everywhere  proves.  Many  persons  are 
more  or  less  selfish,  and  seek  their  own  advantage,  and 
consult  their  own  convenience,  fancy,  or  pleasure,  without 
proper  regard  for  the  like  rights  of  others, — sometimes  at 
their  expense;  and  hence  legal  restraints  and  regulations  are 
necessary. 

Ab  we  have  seen,  no  man  has  the  right,  in  the  use  of  his  own 
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property,  of  whatever  nature,  to  use  it  so  as  to  injure  another 
in  the  just  use  of  his,  or  the  exercise  of  his  personal  rights. 
Hence  there  is  no  reason  why  the  owner  of  a  particular  kind 
of  vehicle,  which,  because  of  its  peculiar  form  or  appearance, 
or  from  the  unusual  manner  of  its  use,  frightens  horses,  or 
otherwise  imperils  passengers  over  the  road',  or  their  property, 
shall  be  allowed  to  use  such  vehicle  on  the  road.  He  has  no 
right  to  use  it  to  the  prejudice  or  injury  of  others  who  are  law- 
fully exercising  their  rights  in  the  use  of  their  property. 

If  it  be  said,  when  shall  one  person  be  restrained  in  doing 
as  he  will  with  his  own  property  ? — from  going,  for  example, 
on  the  highway  with  his  own  vehicle  of  whatever  kind? — the 
answer  is,  whenever  in  the  ordinary  lawful  course  of  things  in 
that  connection  he  would,  by  the  use  of  his  property,  —  his 
vehicle  in  the  case  suggested, — interfere  materially  in  any 
respect  with  another  in  the  ordinary,  lawful  use  of  his  prop- 
erty or  rights.  He  might  be  restrained  in  one  place,  and  not 
in  another;  he  might  go  upon  one  highway,  and  not  upon 
another;  he  might  go  upon  one  highway  at  one  time,  and  not 
at  another;  he  might  be  restrained  under  one  class  of  circum- 
stances, and  not  under  another, — in  all  such  cases  the  restraint 
depending  on  the  different  attendant  circumstances,  as  perhaps 
the  numbers  and  kinds  of  persons  passing  over  the  highway, 
the  kinds  of  roads,  the  character  and  purposes  of  the  highway, 
its  use  at  one  time  as  different  from  the  same  at  another,  and 
the  like  considerations.  The  person  thus  restrained  might  be 
affected  adversely  in  the  use  of  his  property, — disappointed 
in  his  cherished  wishes,  in  the  indulgence  of  his  fancy,  in 
taking  pleasure  or  recreation,  perhaps  as  to  his  substantial 
interests, —  but  these  must  all  give  way  to  the  extent  neces- 
sary to  allow  others  to  have  and  enjoy  their  lawful  rights, 
liowever  these  may  arise,  to  the  exercise  of  the  power  of  gov- 
ernment to  prescribe  such  regulations  and  restraints. 

In  the  case  before  us,  the  statute  (Pr.  Acts,  1885,  c.  14)  forbids 
every  person  "  to  use  upon  the  road  of  said  company  a  bicycle, 
or  tricycle,  or  other  non-horse  vehicle,  without  the  express 
permission  of  the  superintendent  of  said  road,"  etc.  The  pur- 
pose of  this  statutory  provision  is  not  to  destroy  the  defend- 
ant's property, —  his  bicycle, —  or  to  deprive  him  of  the  use  of 
it,  in  a  way  not  injurious  to  others,  but  to  prevent  him  from 
using  it  on  a  particular  road, —  that  mentioned, —  at  a  par- 
ticular time  or  season,  when  it  would,  by  reason  of  its  peculiar 
shape,  and  the  unusual  manner  of  using  it  as  a  means  of  loco- 
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motion,  prove  injurious  to  others, — particularly  women  and 
children,  constantly  passing  and  repassing  in  great  numbers 
over  the  particular  road  mentioned,  in  carriages  and  other  or- 
dinary vehicles  drawn  by  horses. 

The  evidence  tended  strongly  to  show  that  the  use  of  the 
bicycle  on  the  road  materially  interfered  with  the  exercise  of 
the  rights  and  safety  of  others  in  the  lawful  use  of  their  car- 
riages and  horses  in  passing  over  the  road.  In  repeated  in- 
stances, the  horses  became  frightened  at  them,  and  carriages 
were  thrown  into  the  ditches  along  the  side  of  the  road.  It 
was  not  uncommon  for  horses  to  become  frightened  at  them, 
and  become  unruly,  if  the  evidence  is  to  be  believed. 

The  statute  did  not  deprive  the  defendant  of  the  use  of  his 
property, —  he  might  have  gone  another  way,  he  might  have 
gone  at  an  opportune  time,  with  the  express  permission  of  the 
superintendent  of  the  road.  In  any  case,  he  had  no  right  to 
go,  using  his  bicycle,  at  the  peril  of  other  people,  he  giving 
rise  to  such  peril.  The  statute  did  not  therefore,  in  any  just 
sense,  destroy  his  property,  as  contended,  or  deprive  him  of 
the  proper  and  reasonable  use  of  it;  nor  was  such  its  purpose. 
Its  purpose  was  lawful,  and  in  our  judgment  it  does  not  pro- 
vide an  unreasonable  police  regulation, —  certainly  not  one  so 
unreasonable  as  to  warrant  us  in  declaring  it  void.  Such 
statutes  are  valid,  unless  the  purpose  or  necessary  effect  is 
not  to  regulate  the  use  of  property,  but  to  destroy  it. 

As  we  have  said,  it  is  the  province  of  the  legislature  to 
decide  upon  the  wisdom  and  expediency  of  such  regulations 
and  restraints,  and  the  courts  cannot  declare  them  void,  or 
interfere  with  their  operation,  unless  they  are  so  manifestly 
unjust  and  unreasonable  as  to  destroy  the  lawful  use  of  prop- 
erty, and  hence  are  not  within  the  proper  exercise  of  the 
police  power  of  the  government.  Courts  cannot  regulate  the 
exercise  of  this  power:  they  can  only  declare  the  invalidity 
of  statutes  that  transcend  its  limits.  The  exercise  of  this 
power  does  not  extend  to  the  destruction  of  property,  under 
the  form  of  regulating  the  use  of  it,  unless  in  cases  where  tho 
property,  or  the  use  of  it,  constitutes  a  nuisance.  In  such 
cases,  if  the  owner  of  the  property  suffers  injury,  it  is  such  as 
happens  in  the  illegal  use  of  it,  or  because  the  property  itself, 
in  its  nature  or  application,  is  unlawful,  and  it  is  damnum 
absque  injuria.  No  man  has  a  right  to  use  his  property  bo  as 
to  produce  a  nuisance,  or  to  have  property  which  is  a  nuieance 
where  it  may  be  situated. 
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It  is  further  objected  that  the  statute  leaves  it  to  the  arbi- 
trary discretion  of  the  superintendent  of  the  road  named  to 
allow  or  disallow  persons  to  use  "  a  bicycle  or  tricycle,  or 
other  non-horse  vehicle,"  on  it.  This  is  a  misapprehension  o*f 
the  true  import  of  the  provision  cited.  The  discretion  vested 
in  the  superintendent  is  not  arbitrary.  He  is  made  the  agent 
of  the  law,  as  well  as  superintendent,  and  he  is  bound  to  ex- 
orcise the  discretion  vested  in  him  honestly,  fairly,  reasonably, 
-and  without  prejudice  or  partiality,  for  the  just  purpose  of 
offectuating  the  intention  of  the  statute.  If  there  be  times  or 
fieasons  or  occasions  when  persons  wishing  to  use  bicycles  or 
other  like  vehicles  embraced  by  the  prohibitory  clause  of  the 
statute  in  question,  it  is  his  plain  duty  to  allow  them  to  do  so 
at  such  times.  The  authority  is  not  his;  he  is  simply  made 
the  agent  of  the  law  for  a  lawful  purpose,  and  he  is  amenable 
&s  such  for  any  prostitution  of  the  power  so  vested  in  him, 
and  the  creation  of  the  discretion  implies  that  there  may  be 
occasions  or  times  or  seasons  when  bicycles  may  be  used  on 
the  road. 

It  not  infrequently  happens  that  statutes  require  particu- 
lar things  to  be  done,  or  liot  to  be  done,  that  must  be  made 
to  depend  upon  the  judgment — discretion — of  a  designated 
agent  or  commissioner  or  oflScer,  and  the  discretion  in  such 
oases  is  not  arbitrary:  it  is  lawful,  and  must  be  lawfully  exer- 
cised. 

The  learned  counsel  for  the  appellant  directed  our  attention 
to  the  case  of  Yick  Wo  v.  Hopkins,  118  U.  S.  356.  That  case, 
in  our  judgment,  has  no  application  here.  The  court  declared 
a  city  ordinance  void,  upon  the  ground  that  its  manifest  pur- 
pose was  not  a  just  and  reasonable  regulation,  but  unlawful, 
and  the  discretionary  powers  conferred  upon  certain  authori- 
ties of  the  city  were  purely  arbitrary, — intentionally  so, — and 
therefore  unlawful  and  void.  And  the  same  may  be  said  of 
Mayor  etc.  of  Baltimore  v.  Radecke,  49  Md.  217,  cited  in  the  case 
above  mentioned.  In  our  case,  the  purpose  of  the  statute  is 
obviously  a  lawful  one,  —  a  proper  regulation  of  the  use  of 
property,  —  and  the  designation  of  the  agent,  and  the  discre- 
tionary power  conferred  upon  him,  is  for  the  lawful  purpose 
of  effectuating  the  just  intent  of  the  statute,  and  he  is  amena- 
ble, as  we  have  indicated  above. 

There  is  no  error.  Let  this  opinion  be  certified  to  the  crimi- 
-nal  court  of  the  county  of  New  Hanover  according  to  law. 
It  is  so  ordered. 
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Pabty  must  so  Use  his  Own  Property  as  not  to  injure  another:  FiaJi  ▼► 
Dodge,  47  Am.  Dec.  254. 

No  One  can  Maintain  Nuisance  on  his  own  land:  Nevina  v.  City  of 
Peoria,  89  Am.  Dec.  392. 

Legislature  may  Destroy  Pboferty  to  Abate  Nuisance:  TJuHau  v.. 
Pwter,  52  Am.  Rep.  173. 

Law  of  Boas — Eight  to  its  Use  by  Persons:  Note  to  O'MaUey  v.  Dcm^ 
73  Am.  Dec.  404-410. 


State  v.  Walters. 

r97  North  Carolina,  489.J 
Under  Penal  Statute  Prescribing  Punishment  for  crime  by  fine  or  im^ 

prisonmeut,  the  prisoner  cannot  be  both  fined  and  imprisoned. 
"  Or  "  IN  Criminal  Statute  cannot  be  interpreted  to  mean  "  and,"  when  th» 

efiFoct  is  to  aggravate  the  offense  or  increase  the  punishment. 
Where  Prisoner  has  Lost  his  Appeal  through  a  failure  to  perfect  it,  but 

has  been  granted  a  writ  of  cerUoran  as  a  substitute,  the  effect  of  granting, 

the  writ  is  to  stay  the  execution  and  entitle  the  prisoner  to  bail. 

Theodore  F.  Davidson,  attorney-general,  for  the  state. 

G.  V.  Strong  J  E.  R.  Stamps,  and  R.  T.  Gray,  for  the  de- 
fendant. 

By  Court,  Merrimon,  J.  The  defendant  was  convicted  of 
the  offense  of  slandering  an  innocent  woman,  in  violation  of 
the  statute  (Code,  sec.  1113),  which  prescribes  that  "every 
person  so  offending  shall  be  guilty  of  a  misdemeanor,  and 
fined  or  imprisoned,  in  the  discretion  of  the  court."  The 
court  gave  judgment  that  the  defendant  be  imprisoned  for 
the  term  of  twelve  months,  and  fined  the  sum  of  one  thou- 
sand dollars. 

It  is  insisted  that  this  judgment  is  erroneous,  and  we  are 
clearly  of  that  opinion.  The  statute  in  plain  and  positive 
terms  prescribes  that  the  punishment  in  such  cases  shall 
be  a  fine  or  imprisonment,  —  either,  but  not  both.  There  is 
nothing  in  its  terms  or  phraseology,  as  it  appears  in  the 
code  or  in  it  as  originally  enacted  (Acts  1879,  c.  156),  that 
affords  ground  for  interpretation,  and  we  suppose  that  the 
learned  judge  who  gave  the  judgment  inadvertently  failed  to 
notice  that  the  terms  of  the  statute  prescribing  the  punish- 
ment are  only  in  the  alternative.  Moreover,  it  may  be  added 
that  the  word  "  or  "  in  criminal  statutes  cannot  be  interpreted 
to  mean  "  and,"  when  the  effect  is  to  aggravate  the  offense  or 
increase  the  punishment.     If  there  be  reasonable  doubt,  th» 
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accused  party  is  entitled  to  the  benefit  of  the  doubt.  This  is 
the  rule  of  justice  as  well  as  mercy:  State  v.  Kearney ,  1  Hawks, 
63;  State  v.  Mitchell,  5  Ired.  350. 

There  is  therefore  error,  and  the  judgment  must  be  re- 
versed, and  judgment  entered  against  the  defendant  accord- 
ing to  law. 

It  appears  that  the  defendant  took  an  appeal  from  the  judg- 
ment mentioned  and  referred  to  above,  but  he  failed. to  perfect 
tlie  same,  and  hence  it  failed.  At  the  present  term,  he  applied 
for  the  writ  of  certiorari  as  a  substitute  for  the  appeal  lost, 
and  it  was  allowed,  and  thus  the  case  is  in  this  court.  As  the 
appeal  was  not  perfected,  the  defendant  was  committed  to  jail 
in  execution  of  the  judgment,  and  is  now  in  prison.  His 
counsel  insists  that  as  the  writ  of  certiorari  has  been  so  al- 
lowed, he  is  not  now  in  jail  in  execution  of  the  judgment,  and 
he  has  the  right,  as  he  is  charged  with  a  bailable  oflFense,  to 
give  bail  and  be  at  large,  pending  the  case  in  this  court. 

The  statute  (Acts  1887,  c.  191,  sec.  1)  above  cited,  while 
providing  that  an  appeal  in  criminal  actions  shall  not  have 
the  eflFect  of  vacating  the  judgment  appealed  from,  further 
provides  that  upon  perfecting  the  appeal  as  now  required  by 
law,  either  by  giving  bond  or  in  forma  pauperis,  "  there  shall 
be  a  stay  of  execution  during  the  pendency  of  the  appeal." 
So  that  if  the  appeal  taken  had  been  perfected,  the  defendant 
would  have  been  entitled  to  have  bail  during  its  pendency. 
The  writ  of  certiorari  is  in  lieu  of  and  a  substitute  for  the 
appeal,  and  only  serves  that  purpose.  The  appeal  having 
been  lost,  the  case  could  have  been  before  this  court  for  the 
correction  of  errors  only  by  and  through  the  writ  of  certiorari, 
employed  as  such  substitute:  Code,  sees.  544,  1234;  State  v. 
Lawrence,  81  N.  C.  522;  State  v.  Swepson,  82  Id.  541.  It  must, 
therefore,  be  treated  as  having  the  effect  of  an  appeal  as  to  the 
stay  of  execution,  —  certainly  from  the  time  it  was  granted. 

The  obvious  intent  of  the  statute  is,  that  the  execution  shall 
be  stayed  until  opportunity  shall  be  afforded  according  to  law 
to  have  alleged  errors  corrected  by  this  court.  In  cases  like 
this,  the  writ  of  certiorari  would  poorly  serve  the  purpose  of  a 
substitute  for  an  appeal,  if  it  failed  to  so  operate  as  to  stay 
the  execution.  Indeed,  in  some  cases  it  would  prove  utterly 
futile,  because,  pending  the  case  in  this  court,  the  judgment 
might  be  completely  executed.  The  law  does  not  contemplate 
or  allow  such  an  unjust  and  unreasonable  state  of  things  to 
come  about  in  the  course  of  procedure.     The   execution  is 
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stayed  as  indicated,  and  the  defendant  is  entitled  to  give  bail, 
if  he  can  do  so,  according  to  law,  for  his  appearance  at  the 
next  term  of  the  superior  court  of  the  county  of  Columbus,  to 
the  end  that  that  court  may  enter  such  judgment  against  him 
in  this  action  as  the  law  allows. 

Let  this  opinion  be  certified  to  the  superior  court,  according 
to  law.     It  is  so  ordered. 

Intkkpeetation  of  "ob"  and  "and"  in  Statute:  Note  to  Jeumeg  t. 
Sprigg,  48  Am.  Deo.  573,  574. 


HussEY  V.  Norfolk  Southern  R.  R.  Co.  and  King. 

[98  NOBTH  Carolina,  84.J 

COEPOBATION     13     LlABLB     FOR     T0RT3     AND     WeONGS     CJOMMTTTED     ULTRA 

Vires,  ontside  ajid  beyond  the  purpose  of  its  creation  and  not  within 

the  scope  of  its  granted  powers  and  authority. 
Whether  Servant  did  Tortious  Act  with  View  to  his  Master's  Ser- 
vice, or  to  serve  a  purpose  of  his  own,  is  a  question  of  fact  for  the  jury. 
Corporation  is  Liable  for  Acts  op  its  Servants  while  engaged  in  its 

business,  in  the  same  manner  and  to  the  same  extent  that  individuals 

are  liable  under  like  circumstances. 
Corporation  is  Liable  for  Malicious  Prosecution  Conducted  by  its 

Agent,  and  the  corporation  and  its  servant  may  be  joined  in  an  action 

of  tort  for  the  injury. 

Action  for  malicious  prosecution  and  false  arrest  and  im- 
prisonment, brought  by  the  plaintiflF  against  the  defendant 
railroad  company,  a  duly  chartered  corporation,  and  M.  K. 
King,  the  general  manager  of  its  business.  The  complaint 
alleged  that  the  defendants  falsely,  maliciously,  wantonly, 
and  without  any  reasonable  or  probable  cause,  charged  the 
plaintiff  before  a  justice  of  the  peace  with  having  withdrawn 
himself  from  the  service  of  the  defendant  company,  carrying 
with  him  certain  sums  of  money  belonging  to  said  company, 
with  a  felonious  intent  to  steal  the  same  and  defraud  said 
company,  and  further  charged  him  with  having  embezzled 
said  money  while  he  was  in  the  employment  of  said  company; 
that  the  defendants,  well  knowing  at  the  time  that  the  charge 
was  false  and  untrue,  procured  said  justice  to  issue  a  warrant 
of  arrest,  under  which  plaintiff  was  arrested  and  imprisoned 
until  he  gave  bail,  and  that  on  the  trial  the  justice  fully 
acquitted  him  of  the  charge,  which  the  defendants  had  failed 
to  further  prosecute;  and  that  by  reason  of  said  wanton,  ma- 
licious, and  false  charge  and  malicious  prosecution,  the  plain- 
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tiff  had  suffered  damage  in  the  sum  of  five  thousand  dollars. 
For  a  second  cause  of  action  the  complaint  alleged  the  wrong- 
ful and  unlawful  arrest  and  imprisonment  of  the  plaintiff, 
and  claimed  damages  therefor  in  the  sum  of  five  thousand 
■dollars.  For  a  further  cause  of  action  the  complaint  alleged 
that  the  defendants,  intending  to  slander  and  scandalize  the 
plaintiff,  falsely  charged  him  before  said  justice,  and  procured 
his  arrest  and  imprisonment,  as  alleged  in  the  first  count. 
The  defendant  railroad  company  demurred  on  the  grounds 
that  the  complaint  did  not  state  facts  suflScient  to  constitute  a 
•cause  of  action,  and  that  there  was  a  misjoinder  of  parties 
■defendant,  specifying  under  the  first  ground  that  the  com- 
plaint did  not  allege  that  the  acts  complained  of,  which  were 
■done  by  King,  were  done  by  him  within  the  scope  of  his  au- 
thority or  duty  as  agent,  or  in  the  service  or  by  the  authority 
of  the  company.     Other  facts  appear  from  the  opinion. 

E.  F.  Aydlett,  for  the  plaintiff, 
L.  D.  Starke,  for  the  defendant. 

By  Court,  Davis,  J.  The  question  presented  by  the  appeal 
is:  Was  there  error  in  sustaining  the  demurrer  of  the  defend- 
ant company,  as  set  out  in  paragraphs  a,  6,  and  c  of  the  first 
cause  of  demurrer  ? 

The  code,  section  233,  requires  that  the  complaint  shall  con- 
tain "  a  plain  and  concise  statement  of  the  facts  constituting 
a  cause  of  action,  without  unnecessary  repetition." 

The  facts  should  be  so  stated  as  to  leave  the  defendant  in 
no  doubt  as  to  the  alleged  cause  of  action  against  him,  so  that 
he  may  know  how  to  answer,  and  what  defense  to  make.  The 
demurrer  admits  the  facts  contained  in  this  complaint.  Do 
they  constitute  a  cause  of  action  ?  The  defendant  company 
says  no. 

It  is  true  that  the  defendant  King  is  the  general  manager 
of  the  co-defendant  company's  business,  and  that  the  defend- 
ants King  and  the  Norfolk  Southern  Railroad  Company  did 
the  acts  complained  of;  and  the  charge  upon  which  the  alleged 
malicious  prosecution  was  instituted,  and  the  false  arrest  and 
imprisonraent  made,  was  the  alleged  embezzlement  of  the 
money  of  the  defendant  company,  and  the  warrant  was  sued 
out  by  the  defendants,  upon  the  written  affidavit  of  the  de- 
fendant King,  general  manager  of  the  defendant  company; 
but,  says  the  defendant  company,  the  plaintiff  fails  to  allege 
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that  these  acts  were  done  by  King  "  in  the  scope  of  his  author- 
ity or  duty  as  agent,"  etc.,  and  therefore  he  cannot  recover. 

It  is  admitted  (the  demurrer  admits)  that  the  acts  were 
done  by  the  defendant;  if  so,  does  it  matter  how?  Is  it  neces- 
eary  to  allege  that  the  agent  was  authorized  to  do  them,  and 
that  he  was  acting  within  the  scope  of  his  authority  and  duty? 

It  must  be  necessary  to  prove  any  material  fact  necessary 
to  be  alleged,  unless  admitted. 

If  corporations,  as  we  shall  presently  see,  are  liable  for  torts 
and  wrongs  committed  ultra  vires,  outside  and  beyond  the  pur- 
pose of  their  creation,  and  not  within  the  scope  of  their  granted 
powers  and  authority,  it  would  seem  a  logical  absurdity  to  say 
that  any  tort  or  wrong  so  committed  was  committed  or  could 
be  committed  by  an  agent  or  servant  within  the  scope  of  the 
authority  of  such  agent  or  servant.  If  the  acts  were  ultra 
vires,  they  could  not  be  within  the  scope  of  the  power  or  au- 
thority of  the  company,  or  of  its  agent  or  servant,  and  the 
allegation,  if  necessary  to  be  made,  could  not  be  proved,  and 
the  plaintiffs  must  fail.     This  cannot  be  so. 

It  was  long  thought  that  as  the  corporation  has  no  mouth 
with  which  to  utter  slander,  or  hand  with  which  to  write  libels 
or  commit  batteries,  or  mind  to  suggest  malicious  prosecutions 
or  other  wrongs,  —  as  it  was  an  artificial  person,  and  could 
speak  and  act  only  through  and  by  the  agency  of  others, — it 
was  therefore  not  liable  for  any  torts  except  such  as  resulted 
from  some  act  of  commission  or  omission  of  its  agents  or  ser- 
vants, while  acting  within  the  scope  of  granted  powers,  or 
wrongfully  omitting  or  neglecting  some  duty  imposed  by  its 
charter  or  by-laws;  and  consequently  it  was  necessary  to 
allege  that  the  act  committed  was  while  acting  within  the 
scope  of  the  power  and  authority  of  the  company,  or  that  the 
act  omitted  was  required  to  be  performed.  Whether  it  was 
wise  to  depart  from  this  rule,  that  exempted  corporations  from 
liability  for  the  acts  of  agents  in  cases  where  the  character  of 
the  act  depended  upon  motive  or  intent,  seems  no  longer  arv 
open  question. 

The  old  idea,  that  because  a  corporation  had  no  "  soul "  it 
could  not  commit  torts,  or  be  the  subject  of  punishment  for 
tortious  acts,  may  now  be  regarded  as  obsolete. 

The  rights,  the  powers,  and  the  duties  of  corporate  bodies 
have  been  so  enlarged  in  modern  times,  and  these  "  artificial 
persons "  have  become  so  numerous,  and  entered  so  largely 
into  the  every-day  transactions  of  life,  that  it  has  become  the 
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policy  of  the  law  to  subject  them,  as  far  as  practicable,  to  the- 
same  civil  liability  for  wrongful  acts  as  attach  to  natural  per- 
Bons,  and  this  liability  is  not  restricted  to  acts  committed 
within  the  scope  of  granted  power,  but  a  corporation  may  ho 
liable  for  an  action  '*  for  false  imprisonment,  malicious  prose- 
cution, and  libel":  Pierce  on  Railroads,  273.  "The  doctrine^ 
which  once  obtained,  that  the  master  is  not  liable  for  th& 
willful  wrong  of  his  servant,  is  now  understood  as  referring^ 
to  an  act  of  positive  and  designed  injury,  not  done  with  a. 
view  to  the  master's  service,  or  for  the  purpose  of  executing 

his  orders Whether  the  servant  did  the  act  with  a  view 

to  the  master's  service,  or  to  serve  a  purpose  of  his  own,  is  a 
question  for  the  jury":  Id.  279.  Whether  the  corporation 
authorized  or  participated  in  the  tort  is  matter  for  proof,  and 
the  defense  of  ultra  vires  is  not  admitted:  Id.  520. 

It  is  true  that  it  was  held  in  Orr  v.  Bank  of  the  United 
States,  1  Ohio,  36,  13  Am.  Dec.  588,  that  a  corporation  could 
not  be  sued  in  an  action  for  assault  and  battery,  nor  could  it 
be  joined  in  such  an  action  with  other  defendants;  and  in  Gil- 
lett  V.  Missouri  Valley  E.  R.  Co.,  55  Mo.  315,  17  Am.  Rep.  653,. 
it  was  held  by  a  divided  court  that  a  railroad  corporation  was^ 
not  liable  for  a  malicious  prosecution  in  the  name  of  the  state- 
for  alleged  embezzlement  of  its  funds;  but  a  different  doctrine^ 
seems  now  well  established. 

"  Corporations  are  liable  for  every  wrong  they  commit,  and 
in  such  cases  the  doctrine  of  ultra  vires  has  no  application. 
They  are  also  liable  for  the  acts  of  their  servants  while  sucb 
servants  are  engaged  in  the  business  of  their  principal,  in  the- 
same  manner  and  to  the  same  extent  that  individuals  are- 
liable  under  like  circumstances.  An  action  may  be  main- 
tained against  a  corporation  for  its  malicious  or  negligent 
torts,  however  foreign  they  may  be  to  the  object  of  its  crea- 
tion, or  beyond  its  granted  powers.  It  may  be  sued  for  as- 
sault and  battery,  for  fraud  and  deceit,  for  false  imprisonment^ 
for  malicious  prosecution,  for  nuisance,  and  for  libel":  National 
Bank  v.  Graham,  100  U.  S.  699,  and  many  authorities  there 
cited;  Merchants^  Bank  v.  State  Bank,  10  Wall.  645;  Angell  and 
Ames  on  Corporations,  sec.  388. 

*'  It  is  no  defense  to  legal  proceedings  in  tort  that  the  tort* 
were  ultra  vires  ^\  Gruber  v.  Railroad  Co.,  92  N.  C.  1.  Phila- 
delphia etc.  R.  R.  V.  Quigley,  21  How.  202,  was  an  action 
against  the  defendants  (plaintiffs  in  error)  for  libel.  It  was 
insisted  that  the  railroad  being  a  "corporation  with  defined 
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and  limited  faculties  and  powers,  and  having  only  such  inci- 
-dental  authority  as  is  necessary  to  the  full  exercise  of  the 
faculties  and  powers  granted  by  their  charter,  that  being  a 
mere  legal  entity,  they  are  incapable  of  malice,  and  that 
malice  is  a  necessary  ingredient  in  a  libel;  and  the  action 
should  have  been  instituted  against  the  natural  persons  con- 
•cerned  in  the  publication  of  the  libel."  But  a  diflferent  view 
was  taken  by  the  court,  and  it  was  held  that  a  corporation 
«ould  be  held  liable  ex  delicto,  as  well  as  ex  contractu,  and  that 
this  view  was  in  consonance  with  the  legislation  and  jurispru- 
dence of  the  states  of  the  Union  relative  to  "these  artificial 
persons." 

'  The  subject  is  discussed  at  length  in  Williams  v.  Planters* 
Ins.  Co.,  57  Miss.  759,  and  the  note  to  the  case  as  reported  in 
34  Am.  Rep.  494,  in  which  the  authorities  are  collated,  from 
^hich  the  conclusion  is  fully  warranted  that  a  corporation 
is  liable  for  malicious  prosecution  conducted  by  one  of  its 
agents. 

In  the  still  more  recent  case  of  Denver  etc.  R.  R.  Co.  v.  Har- 
ris, 122  U.  S.  597,  in  an  elaborate  opinion,  in  which  many 
authorities  are  cited,  it  is  said:  "If  a  corporation  has  itself 
no  hands  with  which  to  strike,  it  may  employ  the  hands  of 
others;  and  it  is  now  perfectly  well  settled,  contrary  to  the  an- 
cient authorities,  that  a  corporation  is  liable  civiliter  for  all 
torts  committed  by  its  servants  or  agents  by  authority  of  the 
corporation,  express  or  implied The  result  of  the  mod- 
ern cases  is,  that  a  corporation  is  liable  civiliter  for  torts  com- 
mitted by  its  servants  or  agents,  precisely  as  a  natural  person; 
and  it  is  liable  as  a  natural  person  for  the  acts  of  its  agents, 
done  by  its  authority,  express  or  implied,  though  there  be 
neither  a  written  appointment  under  seal,  nor  a  vote  of  the 
corporation  constituting  the  agency  or  authorizing  the  act." 

"  The  corporation,  and  its  servant,  by  whose  act  the  injury 
was  done,  may  be  joined  in  an  action  of  tort  in  the  nature  of 
trespass":  Pierce  on  Railroads,  292. 

In  the  case  before  us,  the  "statement"  contained  in  the  com- 
plaint is  sufficiently  "plain"  to  enable  the  defendant  company 
to  understand  clearly  and  without  mistake  the  nature  of  the 
tort  with  which  it  is  charged,  and  it  is  thus  enabled  to  answer 
and  prepare  intelligently  for  its  defense. 

There  is  error.  The  demurrer  is  overruled,  and  the  defend- 
ant may  take  such  action  below  as  he  is  advised. 
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Liability  of  Coepokations  for  Toets:  See  Wheeler  and  Wilson  Mfg.  Co. 
y.  Boyce,  59  Am.  Rep.  571;  Central  Railroad  <t  D.  Co.  v.  Smith,  62  Id.  353, 
nojte  358;  Jordan  v.  Alabama  O.  S.  R.  R.  Co.,  49  Id.  800;  Bhxmng  Journal 
Ass'n  V.  McDermott,  43  Id.  392;  Soutltent  Ex.  Co.  v.  FUener,  42  Id.  379> 
Boogher  v.  Life  Associaiion  of  America,  42  Id.  413;  Reed  v.  Home  8.  Bank,  3i> 
Id.  468;  McDermott  v.  Evemng  Journal  Am\  39  Id.  606;  WiViams  v.  Planters' 
Ins.  Co.,  34  Id.  494,  note  495;  WMesav.  Second  Nat.  Bank,  25  Id.  783;  Peebles 
y.  Patapsco  Guano  Co.,  24  Id.  447;  Hilsdvrfy.  City  of  St.  Louis,  100  Am.  Dec. 
352;  Maynard  r.  Fireman's  F.  I.  Co.,  91  Id.  672,  note  U80,  where  other  casea 
in  that  series  are  collected. 

Liability  of  Master  for  Tortious  Act  of  Servant  in  Course  of  Em- 
ployment: See  Fick  v.  Chicago  Js  N.  W.  R'y  Co.,  60  Am.  Rep.  878,  note  880, 
where  other  cases  in  that  series  are  collected;  Mali  v.  Lord,  100  Am.  Dec. 
448,  note  452;  Baker  v.  Kinsey,  99  Id.  438,  note  441 ;  Corrigan  v.  Union  Sugar 
Factory,  96  Id.  685;  ZuUcee  v.  Wing,  91  Id.  425,  note  428,  where  other  casea 
in  that  series  are  collected. 

Liability  of  Corporation  fob  Tobts  Committed  ultra  Vires:  See 
Central  R.  R.  A  B.  Co.  v.  Smith,  62  Am.  Rep.  353,  note  358;  QUleU  v.  Mis- 
mruH  V.R.R.Co.,  17  Id.  653. 


Bank  of  New  Hanover  v.  Bridgebs. 

[98  NoBTH  Carolina,  67.] 

Married  Woman  by  Signing  Note  with  her  Husband  Incurs  No  Obli- 
gation which  can  be  legally  enforced  against  her,  where  the  considera- 
tion therefor  did  not  innre  to  the  benefit  of  her  separate  estate.  But  if, 
after  her  disability  of  coverture  ceases,  she  executes  a  new  note  in  re- 
newal of  one  signed  by  her  aud  her  husband,  whereby  an  extension  of 
the  time  of  payment  is  obtained,  such  extension  is  a  sufBcient  considem- 
tion  to  render  her  liable. 

Neootiablb  Instrument,  Given  in  Rkkbwal  of  Previous  One,  Suspends 
Right  of  Action  on  the  debt,  during  its  currency,  or  until  it  is  dishon- 
ored by  non-acceptance  or  non-payment. 

Consideration  to  Support  Promise  need  not  Involve  Benefit  to  Prom- 
isor, but  is  equally  sufficient  when  it  consists  in  a  detriment  to  the  per- 
son to  whom  it  is  made. 

Mere  Absence  or  Want  of  Consideration  will  not  Avail  against  In- 
dorsee for  value,  before  maturity  and  without  notice  thereof.  It  ia 
only  in  cases  where  it  is  shown  that  the  note  was  made  under  duress,  or 
a  strong  suspicion  of  fraud  is  raised,  that  the  plaintiff  is  required  to  show 
under  what  circumstances  and  for  what  value  he  became  the  holder. 

BuoosssivE  Notes  for  Same  Debt,  when  not  Differing  in  Legal  Effect, 
may  be  deemed  cumulative  securities  for  the  debt,  and  the  creditor  may 
sue  on  any  preceding  one,  provided  he  has  the  latter  in  his  possession  at 
the  trial  to  surrender.  But  this  rule  does  not  apply  where  the  new  and 
substituted  note  varies  essentially  in  its  terms  and  protracts  the  period 
of  payment. 

Action  to  recover  the  balance  due  upon  two  promissory 
notes  executed  by  Mary  E.  Bridgere  and  John  L.  Bridgers  to 
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Robert  R.  Bridgers,  and  indorsed  before  coming  due  to  the 
plaintiff.  Mary  E.  Bridgers,  in  ber  answer,  admitted  that  she 
signed  both  notes,  and  that  they  came  to  the  plaintiff  by  the 
payee  for  value,  but  denied  her  liability  upon  either,  alleging 
in  support  of  her  defense  that  she,  while  the  wife  of  her  hus- 
band, since  deceased,  with  him  and  the  defendant  John  L. 
Bridgers,  made  two  other  promissory  notes  to  the  same  payee, 
by  whom  they  were  indorsed  to  and  became  the  property  of 
the  plaintiff;  that  the  notes  described  in  the  complaint,  exe- 
cuted after  the  death  of  her  husband,  were  in  renewal  of  and 
for  the  balance  due  on  said  former  notes,  without  further  con- 
sideration as  to  her;  and  that  by  reason  of  her  coverture  when 
she  signed  the  first  notes,  and  the  absence  of  any  considera- 
tion for  the  renewal,  she  incurred  no  obligation  in  the  premises. 
The  other  defendants  admitted  the  facts  alleged  in  the  com- 
plaint, but  averred  that  they  were  sureties  only.  The  jury, 
upon  issues  submitted  to  them,  found  that  the  notes  set  out  in 
the  complaint  were  given  by  Mary  E.  Bridgers  and  the  other 
<lefendants  in  renewal  of  the  notes  mentioned  in  her  answer, 
which  latter  notes  were  executed  by  her  with  her  late  husband 
and  the  other  defendants,  and  the  jury  also  found  that  the 
money  for  which  said  original  notes  were  given  was  not  bor- 
rowed for  the  benefit  of  her  separate  estate,  and  that  the  trus- 
tee did  not  assent  to  the  execution  thereof.  Judgment  was 
rendered  against  all  the  defendants,  and  Mary  E.  Bridgers 
appealed. 

George  DaviSy  for  the  plaintiff. 

Thomaa  N.  Hill  and  Thomas  W.  Stratige^  for  the  defendants. 

By  Court,  Smith,  C.  J.  There  can  be  no  question  upon  the 
findings  by  the  jury  that  the  appellant  incurred,  in  signing 
the  note  with  her  husband,  no  obligation  which  could  have 
been  legally  enforced  against  her;  and  it  is  argued  that  she  is 
not  bound  by  that  given  in  renewal,  because  there  was  no 
existing  liability,  and  no  further  consideration  to  sustain  the 
contract. 

It  is  to  be  observed  that  the  notes  now  sued  on  differ  from  the 
two  former  ones,  in  that  the  principal  and  deceased  debtor  is 
not  a  party  to  them,  and  in  the  extension  of  the  time  of  pay- 
ment for  more  than  nine  months,  so  that  the  new  and  super- 
seding contracts  have  a  consideration  more  than  a  mere 
naked  promise  to  pay  a  subsisting  debt,  which  as  such  would 
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be  inoperative  in  creating  a  new  obligation.  The  taking  of 
the  new  security  thus  suspends  the  remedy  upon  the  old,  at 
least  as  to  those  who  united  in  executing  it. 

"  There  is  no  doubt  that  a  negotiable  bill  or  note,"  says  Mr. 
Daniel,  "  given  for  or  on  account  of  a  contemporaneous  or  pre- 
existing debt,  and  whether  or  not  it  be  in  renewal  of  a  previ- 
ous bill  or  note,  suspends  all  right  of  action  on  such  debt 
during  its  currency,  —  that  is,  until  it  is  dishonored  by  non- 
acceptance  or  non-payment":  2  Daniel  on  Negotiable  Instru- 
ments, sec.  1272.  "  Where  a  man  who  has  a  judgment  debt," 
is  the  language  of  the  court  in  Baker  v.  Walker,  14  Ex.  371, 
^*  takes  from  his  debtor  a  promissory  note  for  the  amount, 
payable  at  a  certain  time,  it  must  be  inferred  that  he  thereby 
enters  into  an  agreement  to  suspend  his  remedy  for  that 
period,  and  if  so,  that  is  a  good  consideration  for  the  giving  of 
the  note."  To  the  same  effect  are  Putnam  v.  Lewis,  8  Johny. 
389;  Frisbie  v.  Lamed,  21  Wend.  450. 

And  so  this  court  held  that  where  one  indebted  by  note 
gives  a  mortgage  to  the  creditor  for  his  security,  upon  the 
terms  of  an  indulgence,  there  is  an  implied  promise  in  accept- 
ing the  mortgage  to  suspend  action  on  the  note:  Harshaw  v. 
McKesson,  65  N.  C.  688;  and  it  was  also  decided  that  the 
mortgage  could  not  be  foreclosed  until  the  termination  of  the 
last  credit:  Harshaw  v.  McKesson,  66  Id.  266. 

A  consideration  to  support  a  promise  need  not  involve  a 
benefit  to  the  person  promising;  it  is  equally  sufficient  when  it 
consists  in  a  detriment  to  the  person  to  whom  it  is  made. 

Again,  the  appellant  is  not  in  a  more  favorable  condition  to 
contest  her  liability  by  reason  of  executing  the  notes  under 
the  disability  of  coverture  than  she  would  be  if  she  had  had 
no  connection  with  them;  and  can  it  admit  of  question  that 
she,  when  sui  juris,  and  with  restored  capacity  to  act  and  bind 
herself  like  any  other  person,  may  contract  to  pay  a  debt  due 
from  others  on  a  stipulated  forbearance  for  a  fixed  time,  given 
to  those  who  are  liable? 

The  case  relied  on  by  her  counsel  {Felton  v.  Reid,  7  Jones, 
269)  is  not  applicable,  for  there  was  no  new  consideration  to 
sustain  a  promise  for  which  the  feme  was  not  liable,  and  this 
is  true  of  any  other  person  whose  contract  is  founded  on  vo 
consideration. 

Beyond  and  outside  of  this  aspect  of  the  case,  the  present 
plaintiflF  is  an  indorsee  for  value,  taking,  so  far  as  the  case 
discloses,  without  notice  of  the  infirmity  imputed  to  the  in- 
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strument  as  emanating  from  the  appellant.  In  such  case,  a» 
a  consideration  is  implied,  the  want  of  it  cannot  follow  and 
defeat  the  notes,  when  the  fact  was  unknown  to  the  purchaser 
for  value,  or  any  indication  suflBcient  to  put  him  on  inquiry, 
the  note  not  having  matured. 

"  In  an  action  hy  the  indorsee  against  an  original  party  ta 
a  bill," — the  words  are  those  of  Mr.  Greenleaf,  in  volume  2,  sec- 
tion 172,  of  his  work  on  evidence, — "if  it  be  shown  on  the  part 
of  the  defendant  that  the  bill  was  made  under  duress,  or  that 
he  was  defrauded  of  it,  or  if  a  strong  suspicion  of  fraud  be 
raised,  the  plaintiff  will  then  be  required  to  show  under  what 
circumstances  and  for  what  value  he  became  the  holder.  It 
is,  however,  only  in  such  cases  that  this  proof  will  be  de- 
manded of  the  holder.  It  will  not  be  required  when  the  de- 
fendant shows  nothing  more  than  a  mere  absence  rr  want  of 
consideration  on  his  part":  1  Daniel  on  Negotiable  Instru- 
ments, sees.  814,  815;  Parsons  on  Bills,  pp.  218,  219;  French 
V.  Barney,  1  Ired.  219. 

In  the  last  case  cited,  Daniel,  J.,  says:  "  He  being  the 
holder,  the  law  implies,  until  something  be  shown  to  the  con- 
trary, that  he  gave  value  for  it,  or  rather,  came  fairly  and 
legally  by  it." 

More  recently,  the  same  proposition  is  ruled  in  Tredioell  y, 
Blount,  86  N.  C.  33. 

It  is  true  that  the  giving  successive  notes  for  the  same  debt, 
when  not  differing  in  legal  effect,  may  be  deemed  cumulative 
securities  for  that  debt,  and  the  creditor  may  sue  on  a  preced- 
ing one;  provided,  if  the  latter  be  a  negotiable  note  or  bill,  he 
has  it  in  his  possession  at  the  trial,  to  surrender,  as  held  in  Spear 
v.  Atkinson,  1  Ired.  262.  But  the  rule  does  not  extend  to  cases 
like  the  present,  where  the  new  and  substituted  note  varies 
essentially  in  its  terms,  and  protracts  the  period  of  payment. 
This  becomes  the  contract  until  it  is  broken,  and  then  the 
plaintiff  is  at  liberty  to  fall  back  upon  his  former  security.  In 
no  aspect  of  the  case  do  we  see  how  the  appellant  can  claim 
exoneration  from  a  liability  assumed  voluntarily,  and  when 
she  had  full  legal  capacity. 

We  must  therefore  afiSrm  the  judgment,  and  it  is  bo 
ordered.  

NoTS  OF  Married  Woman:  See  Hubbard  r.  Bughet,  4fi  Am.  Rep.  637; 
Hayvoard  v.  Barker,  36  Id.  762;  Williams  v.  Umuton,  36  Id.  611,  note  617; 
WrigfU  V.  Remington,  32  Id.  180;  Hicka  v.  Randolph,  27  Id.  760;  McVey  v. 
Canirell,  26  Id.  606;  Taddiken  v.  Cantreli,  25  Id.  263;  DavU  v.  First  National 
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Bank  of  Cheyenne,  25  IJ.  484;  Williams  v.  Hugunirt,  18  Id.  607;  Hehurn  v. 
Warner,  17  Id.  86;  Davia  v.  Statts,  13  Id.  .382;  Bank  of  Louisiana  v.  Williams^ 
13  Id.  319;  Porterjield  v.  Butler,  13  Id.  329;  Deering  v.  BoyU,  13  Id.  480; 
P/iillipa  V.  Graves,  5  Id.  675;  Kimm  v.  Ife/pperi,  2  Id.  541;  Corn  Excliange  Ina. 
Co.  V.  Babcock,  1  Id.  601;  note  to  Yale  v.  Dederer,  78  Am.  Dec.  227;  .Saier  v. 
Gregory,  65  Id,  366;  HolUa  v.  Francois,  51  Id.  760,  note  768. 

Want  of  Consideration  No  Defense  against  Bona  Fide  Indorsee: 
See  Heuertemalte  v.  Morris,  54  Am.  Rep.  657;  Goodrich  v.  Beynolds,  83  Am. 
Dec.  240;  //a«ca«  v.  WhUmore,  36  Id.  738;  Mulford  v.  Shepard,  33  Id.  432. 

Effect  of  Renewal  of  Note:  See  Lowry  v.  Fislier,  92  Am.  Dec.  475,  note 
480,  where  other  cases  in  that  series  are  collected. 

CJoNsiDERATiON,  WHEN  SUFFICIENT:  See  Doylc  V.  Dtxon,  93  Am.  Deo.  80^ 
note  85,  where  other  cases  in  that  series  are  collected. 


Knott  v.  Kaleigh  and  Gaston  E.  R.  Co. 

[98  NosTH  Carolina,  73.1 
CoNKSCTiNO  Railroad  is  Liable  only  as  Forwarding  Agent,  and  is 
not  responsible  for  loss  of  or  damage  to  goods  occurring  beyond  its 
terminus,  in  the  absence  of  a  special  contract,  or  proof  of  an  associatioa 
or  partnership  between  it  and  other  connecting  lines,  by  which  each  of 
such  lines  becomes  liable  for  the  contracts  of  the  others. 

EVTDENCE  of  CuSTOM   OF  AgENT  OF  RECEIVING   RaILROAD  NOT  TO  ReCEITB 

Freight  unless  in  Good  Condition,  and  to  check  it  "all  right,"  if  in 
good  condition,  is  admissible  to  prove  that  goods  were  in  good  condition 
when  received  by  him. 
Reooad  of  State  of  Weather,  Made  by  Person  Appointed  by  Chief 
OF  Signal  Service  Bureau  of  the  United  States,  in  the  course  of  his 
public  duty,  is  in  itself  evidence  of  the  condition  of  the  weather  at  a 
particular  period  embraced  in  it. 

Action  to  recover  damages  for  injury  to  certain  tobacco 
Bhipped  by  the  plaintiff  from  Oxford  to  Richmond.  The  to- 
bacco was  received  and  receipted  for  as  in  apparent  good 
order  by  the  Oxford  and  Henderson  railroad,  to  be  sent  to 
Richmond.  The  receipt  given  by  this  company  stipulated 
that  the  company  to  which  the  tobacco  should  be  delivered 
by  it  for  transportation  beyond  its  terminus  should  be  re- 
garded exclusively  as  the  agent  of  the  owner.  The  Oxford 
and  Henderson,  the  Raleigh  and  Gaston,  the  Petersburg  and 
Weldon,  and  the  Richmond  and  Petersburg  were  connecting 
roads  in  the  line  between  Oxford  and  Richmond;  but  the 
first-named  road  was  distinct  from  the  others,  and  not  under 
the  same  management.  It  was  in  evidence  that  the  plain- 
tiff's tobacco  was  received  from  the  Oxford  and  Henderson 
road,  and  forwarded  by  the  defendant  company  about  eleven 
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o'clock  a.  m.  on  February  19,  1884,  to  Weldon.  The  de- 
fendant's agent  at  Henderson  testified  that  the  roads  above 
mentioned  were  connecting  lines,  but  not  under  the  same 
management;  that  the  Raleigh  and  Gaston  and  the  Peters- 
burg and  Weldon  roads  divided  freights;  and  that  it  was  the 
defendant's  custom  to  run  freights  to  Richmond,  and  collect 
when  they  got  to  Weldon.  At  six  o'clock  p.  m,  on  February 
19th,  the  cars  containing  plaintiff's  tobacco  were  turned  over 
to  the  Petersburg  and  Weldon  road.  Tilgman,  the  defend- 
ant's agent  at  Weldon,  testified  that,  to  the  best  of  his  knowl- 
-edge,  the  tobacco  was  in  good  condition  when  received  in 
Weldon.  Upon  being  asked  upon  what  he  founded  that 
knowledge,  he  answered:  "  Upon  the  custom  that  exists  be- 
tween the  roads  at  Weldon,  that  if  the  agent  of  the  Peters- 
burg and  Weldon  company,  after  examination,  found  that 
anything  was  wrong,  he  would  not  have  received  them,  and 
when  he  checked  them,  meaning  they  were  all  right."  The 
witness  Clark,  who  stated  that  in  February,  1884,  he  kept  a 
meteorological  record  at  Weldon,  by  appointment  from  the 
chief  signal-oflScer  of  the  United  States,  at  Washington,  testi- 
fied that  the  record  produced  was  in  his  own  handwriting, 
and  that  it  was  made  contemporaneously  with  the  matters  of 
which  it  purported  to  speak.  The  defendant  then  introduced, 
over  plaintiff's  objection,  the  record,  which  showed  that  in 
Weldon,  February  19,  1884,  at  two  o'clock  p.  m.  it  was  fair,  at 
seven  o'clock  p.  m.  it  was  clear,  and  that  no  rain  fell  before 
9:45  p.  M.  The  court  charged  the  jury  that  if  they  believed 
that  the  tobacco  was  not  damaged  while  it  was  in  the  custody 
of  the  defendant,  but  that  the  same  was  delivered  in  good  con- 
dition to  the  Petersburg  and  Weldon  road,  the  plaintiff  is  not 
entitled  to  recover.  There  was  a  verdict  and  judgment  for  the 
defendant,  and  plaintiff  appealed. 

A.  W.  Alien  and  R.  W.  Winston,  for  the  plaintiff. 
E.  C.  Smithy  for  the  defendant. 

By  Court,  Davis,  J.  The  plaintiff  insists  that  iho  Raleigh 
and  Gaston  road  was  the  first  of  the  continuing  connecting 
lines  of  roads  to  Richmond,  and  that  it  was  liable  for  damages 
sustained  on  any  one  line  of  the  continuous  roads;  that  if  the 
damage  did  not  occur  on  the  Oxford  and  Henderson  road, 
then  the  defendant  was  responsible  for  the  safe  delivery  in 
Richmond,  and  for  this  he  cites  Phillips  v.  R.  R.  Co.,  78  N.  C. 
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298.  The  cases  are  unlike.  In  that  case,  the  North  Carolina 
Railroad  Company  received  from  the  plaintiff  a  bale  of  goods  to 
be  shipped  from  Raleigh,  North  Carolina,  to  Monroe,  Louisiana. 

The  bale  was  delivered  at  the  terminus  of  the  North  Caro- 
lina load  at  Charlotte,  to  the  Charlotte  and  Columbia  road, 
Kras  lost  between  Charlotte  and  Monroe,  and  the  plaintiff 
«ought  to  hold  the  North  Carolina  road  responsible,  alleging  a 
special  contract. 

The  issues  submitted  were:  1.  Did  the  defendant  make  a 
special  contract  with  plaintiff  to  transport  the  goods  to  Mon- 
roe?   2.  Was  the  bale  lost  on  the  route? 

It  was  held  that  the  receipt  given  by  the  defendant,  and  the 
assurance  given  by  its  agent  to  the  shipper,  that  the  goods 
would  reach  Monroe  in  a  few  days,  in  good  condition,  and  that 
he  (the  shipper)  could  pay  the  freight  at  Monroe  when  the 
bale  reached  that  place,  was  no  evidence  of  a  special  contract 
on  the  part  of  the  North  Carolina  Railroad  Company  that  the 
gQpds  should  be  safely  delivered  at  Monroe,  and  its  liability 
was  discharged  when  it  delivered  the  goods  to  the  next  con- 
necting road,  and  the  jury  having  found  upon  such  evidence 
that  there  was  a  contract,  it  was  declared  to  be  erroneous,  and 
a  new  trial  was  awarded.  In  the  case  before  us,  there  was  no 
evidence  of  any  contract,  except  that  contained  in  the  receipt 
given  by  the  Oxford  and  Henderson  road,  and  that  could  in 
noway  bind  the  Raleigh  and  Gaston  road;  and  the  manifest 
given  by  the  agent  of  the  defendant  at  Henderson  does  not 
bind  the  company  to  do  more  than  deliver  the  goods,  as  a  for- 
warding agent,  to  the  next  succeeding  line,  in  the  absence  of 
any  contract,  express  or  implied. 

There  was  evidence  tending  to  show  that  the  Raleigh  and 
Gaston  and  the  Petersburg  and  Weldon  roads  belonged  to 
a  line  of  associated  railroads,  and  that  these  roads  divided 
the  freight  charges,  but  there  was  no  evidence  of  such  a  divis- 
ion with  the  Richmond  and  Petersburg  road.  Undoubtedly 
a  connecting  line  of  carriers  may  form  an  association  or  co- 
partnership by  which  each  may  become  liable  for  the  others; 
but  assuming  that  there  was  in  fact  such  an  association,  there 
was  no  allegation  of  it  in  the  complaint,  or  that  by  any  con- 
tract or  agreement  the  Raleigh  and  Gaston  road  was  to  be 
liable  for  any  carrier  beyond  its  own  terminus,  and  in  the  ab- 
sence of  any  allegation  or  proof  of  such  an  agreement,  its 
liaiiilifey  ceased  when,  as  a  forwarding  agent  (and  in  the 
absence  of  proof  it  could  be  held  to  be  no  more,  as  the  Oxford 
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and  Henderson  road  was),  it  delivered  the  tobacco  in  good 
condition  to  the  succeeding  line.  It  is  true  that,  in  the  third 
allegation  of  the  complaint,  it  is  charged  that  the  defendant 
agreed  to  carry  the  tobacco  safely  to  Richmond,  but  this  was 
denied,  and  though  it  made  an  issue,  it  was  not  presented  nor 
tendered  as  such  by  the  plaintiff,  and  cannot  therefore  be  con- 
sidered. 

In  response  to  the  material  issues  tendered  by  the  plaintiff^ 
the  jury  find  that  the  tobacco  was  not  damaged  when  in  the 
possession  of  the  defendant,  or  by  its  negligence,  or  that  of  its 
agents  or  servants. 

In  Phifer  v.  Railroad,  89  N.  C.  311,  45  Am.  Rep.  687,  it  was 
alleged  that  the  defendant  company  (the  Carolina  Central), 
"  for  a  valuable  consideration,  contracted  to  carry  cotton  from 
Lincolnton  to  New  York  over  its  own  and  the  line  of  other 
companies,  using  the  latter  as  agencies  of  its  own  for  this  pur- 
pose ";  and  in  a  second  cause  of  action,  "  that  the  defendant, 
as  one  of  a.  partnership  association  of  common  carriers  formed 
by  itself  (and  other  companies,  naming  them),  on  behalf  of  all, 
undertook  and  agreed  to  convey  cotton  safely  along  and  over 
the  entire  route  to  the  terminus  in  New  York.  There  was  not 
only  allegation  of  association,  but  of  partnership,  and  the 
evidence  was  certainly  as  strong  as  in  the  present  case  (in 
which  there  are  no  such  allegations),  and  it  was  held  that  the 
facts  of  that  case,  to  which  we  need  only  refer,  constituted  a 
mere  association  between  the  different  lines,  each  undertaking 
to  transport  over  its  own  line,  and  not  as  agent  in  forwarding 
to  the  next  succeeding  line,  and  that  it  was  not  a  copartner- 
ship in  which  one  was  liable  for  all.  The  subject  is  there  dis- 
cussed at  length  by  the  chief  justice,  and  we  refer  to  it  and 
the  authorities  cited  (among  them  Phillips  v.  Railroad,  supra) 
as  conclusive  against  the  plaintiff  upon  the  question  of  the 
liability  of  the  defendant  for  loss  beyond  its  terminus. 

The  objection  to  the  answer  given  by  the  witness  Tilgman 
cannot  be  sustained.  The  Raleigh  and  Gaston  road  delivered 
to  the  Petersburg  and  Weldon  road  at  Weldon;  the  agent  of 
the  receiving  road  makes  examination  of  the  goods  or  pack- 
ages, and  if  not  in  good  condition,  or  apparent  good  condition, 
they  will  not  be  received;  but  if  in  good  condition,  they  are 
checked  as  ''all  right."  This  was  the  custom,  and  was  a 
very  good  foundation  for  his  knowledge. 

Neither  can  the  objection  to  the  evidence  of  the  witness 
Clark,  and  the  record  introduced  by  him,  be  sustained.     Un- 
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douttedly  he  might  refresh  his  memory  by  a  written  memo- 
randam  made  at  the  time,  but  the  record  of  the  state  of  the 
•weather  was  something  more:  it  was  a  record  (official  or  quasi 
official  in  its  character,  and  of  a  public  nature),  made  in  the 
■course  of  his  public  duty,  of  what  occurred  under  his  personal 
observation,  and  when  properly  authenticated,  was  in  itself  evi- 
dence: 1  Greenl.  Ev.,  sec.  483.  It  was  competent  to  show  the 
state  of  the  weather:  Burwell  v.  Railroad,  94  N.  C.  451.  It 
does  not  appear  from  the  record,  though  insisted  upon  here  for 
the  plaintiff,  that  there  was  any  objection  to  the  refusal  of  his 
honor  to  charge  the  jury  that  there  was  no  evidence  of  any 
damage  to  the  tobacco  while  in  defendant's  custody;  and  we 
cannot  see  how  the  refusal  to  so  charge  could  prejudice  the 
plaintiff.  It  was  agreed  that  the  notes  of  his  honor  need  not 
be  read;  and  we  cannot  discover  any  expression  of  "  opinion," 
as  is  insisted  by  the  plaintiff,  in  what  was  said  by  his  honor  in 
refusing  to  give  the  instruction  asked  for  by  the  defendant. 
There  is  no  error.  

CoNNEomto  Lines  or  Carriebs,  Liabiutt  or:  See  AtcMaon  etc  R.  R. 
Co.  V.  Eoach^  57  Am.  Rep.  199;  Condon  v.  Marquette  etc.  R.  R.  Co.,  54  Id. 
367;  Felder  v.  Columbia  etc.  R.  R.  Co.,  53  Id.  657;  Montgomery  etc.  R'y  Co.  v. 
Culver,  51  Id.  483;  LUtle  Rock  etc.  R'y  Co.  v.  Dean,  51  Id.  584;  Peoria  etc.  R'y 
Co.  V.  Chicago  etc  R'y  Co.,  50  Id.  605;  Hot  Springs  R.  R.  v.  Trippe,  48  Id.  65; 
Knight  V.  Providence  etc.  R.  R.  Co.,  43  Id.  46;  ffaUiday  v.  St.  Louis  etc.  R'y 
Co.,  41  Id.  309;  Marquette  etc.  R.  R.  Co.  v.  Kirkwood,  40  Id.  453;  Packard  v. 
Taylor,  37  Id.  37;  MoUle  &  O.  R.  R.  Co.  v.  Copeland,  35  Id.  13;  Orover  Jk  B. 
S  M.  Co.  V.  Missouri  P.  R'y  Co.,  35  Id.  444;  Shriver  v.  Sioux  City  Jc  St.  P. 
B  R.  Co.,  31  Id.  353;  Lowenburg  v.  Jones.  31  Id.  379;  Wilmington  etc  R.  /?. 
<7^.  V,  Oreenville  etc  R.  R.  Co.,  30  Id.  23;  Merchants'  Dispatch  <fe  T.  Co.  v. 
Moore,  30  Id.  541;  Taylor  v.  LiUle  Rock  etc  R.  R.  Co.,  29  Id.  1;  Bancroft  v. 
Merchants'  DispatcJi  de  T.  Co.,  29  Id.  482;  Pittsburgh  etc  R'y  Co.  v.  Morton,  28 
Id,  682;  Erie  R'y  Co.  v.  Wilcox,  25  Id.  451;  Grindle  v.  Eastern  Express  Co., 
24  Id.  31;  Crawfwd  v.  Southern  R.  R.  Assoc,  24  Id.  626;  East  Tenn.  d:  V. 
R.  R.  Co.  V.  Rogtrs,  19  Id.  589;  Iiish  v.  Mihoaukee  etc  R'y  Co.,  18  Id.  340; 
IlUnois  C.  R.  R.  Co.  v.  Mitchell,  18  Id.  564;  Rawson  v.  Holland,  17  Id.  394; 
Mulligan  v.  rUinois  G.  R.  R.  Co.,  14  Id.  514;  Gray  v.  Jackson,  12  Id.  1;  Conkey 
V.  Milwaukee  <fc  St.  P.  R'y  Co.,  11  Id.  630;  Hooper  v.  Chicago  Jc  N.  W.  Ry 
Co.,  9  Id.  439;  Laughlin  v.  Cliicago  Jc  N.  W.  R'y  Co.,  9  Id.  493;  Lamb  v. 
Camden  dt  A.  R.  R.  Jc  T.  Co.,1  Id.  327;  MiRs  v.  Michigan  C.  R.  R.  Co.,  6  Id. 
152;  HiU  Mfg.  Co.  v.  Boston  d-  L.  R.  R.  Co.,  6  Id.  202;  Barterv.  Wheeler,  6  Id. 
434;  Illinois  C.  R.  R.  Co.  v.  Frankenberg,  5  Id.  92;  Toledo  etc  R'y  Co.  v.  Mer- 
riman,  4  Id.  590;  Sclineider  v.  Evans,  3  Id.  56;  Lawrence  v.  Winona  etc  R.  R. 
Co.,  2 Id.  130;  Cincinnati  etc  R.  R.  Co.  v.  Pontius,  2  Id.  391;  Nashua  Lock  Co. 
▼.  Worcester  d-  N.  R.  R.  Co.,  2  Id.  242;  Burroughs  v.  Norwich  de  W.  R.  R.  Co., 
I  Id.  78;  Cutts  V.  Brainerd,  1  Id.  353;  Knight  v.  Portland  etc  R.  R.  Co.,  96 
Am.  Dec.  449;  Baltimore  de  0.  R.  R.  Co.  v.  Schumacher,  96  Id.  510;  Oass  v. 
New  York  etc.  R.  R.  Co.,  96  Id.  742,  and  the  uotea  to  thoae  cases,  wher* 
other  cases  in  that  series  are  collected;  aldo  Falvty  v.  Georgia,  ante,  p.  58. 
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Perry  v.  Adams  and  Wipe. 

[M  NOBTH  Carolina,  167.] 

fiALB  or  LAITD  of  DKCEDEirr  TO  MaKK  A982T3  FOB  PaTUBNT  OF  BM  DSBT!} 
IS  Void,  and  passes  no  title  as  against  his  heirs  or  devisees  not  made 
parties  in  some  sufficient  way  to  the  proceeding  in  which  the  order 
directing  such  sale  was  made. 

Casks  where  No  Service  at  All  has  been  Made  are  not  Embraced  in 
Curative  Act,  —  section  387,  code  of  North  Carolina,  — making  valid 
judgments  and  other  proceedings  against  infants  and  certain  other  classes 
of  persona  in  certain  cases.  The  object  of  that  statute  is  to  cure  the 
judgment  or  proceeding  when  personal  service  upon  an  infant  was 
omitted. 

PmtCBASER  AT  INVALID  SaLE  OF  DeCEDENT's  LaND  FOB   PAYMENT  OF  DkBT* 

IS  Entttlbd  to  be  Subrogated,  to  the  extent  that  the  money  paid  by 
him  was  applied  to  the  payment  of  such  debts,  to  the  rights  of  the  cred- 
itors of  the  decedent,  and  to  have  the  amount  due  him  charged  upon  the 
land. 

Action  to  recover  possesBion  of  land  purchased  by  the  plain- 
tiflF,  at  a  sale  thereof,  made  by  the  administrator  of  the  female 
defendant's  father,  under  an  order  of  court  authorizing  the 
sale,  to  make  assets  for  the  payment  of  debts.  Other  facts 
appear  from  the  opinion. 

John  Devereux,  Jr..,  J.  B.  BatcheloTf  and  E.  C.  Smithy  for  the 
plaintiff. 

D.  O.  Fowle,  for  the  defendants. 

By  Court,  Merrimon,  J.  The  learned  counsel  for  the  plain- 
tiff contended,  on  the  argument  here,  that  inasmuch  as  the 
property,  both  personal  and  real,  of  the  deceased  debtor,  in  the 
order  mentioned,  is  subject  first  and  certainly  to  be  applied  to 
the  payment  of  costs  of  administration  and  the  debts  of  the 
decedent,  the  court  had  authority  to  direct  a  sale  of  the  land 
to  make  assets  for  such  purpose,  and  a  proceeding  and  proper 
orders  and  decrees  to  that  end  would  not  be  void,  although  the 
heir  was  not  made  a  party  thereto,  and  he  cited  several  cases 
to  support  that  contention.  We  cannot  accept  this  view  aa 
correct  in  any  aspect  of  it.  The  law  thus  administered  might 
— no  doubt  would — very  frequently  work  serious  injury  to- 
the  heir  or  devisee,  and  he  would  be  left  without  any  prac- 
tical or  eflBcient  remedy.  He  should,  as  a  matter  of  common 
justice,  have  just  opportunity  to  see  that  the  occasion  had 
properly  arisen  for  resort  to  the  land  descended  or  devised  to 
him,  and  to  show  the  contrary  if  he  could.  But  whatever  may 
be  tJ:e  extent  of  the  authority  of  appellate  courts  in  some 
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8tate8  of  the  Union  to  thu6  devote  the  land  of  deceased  debt- 
ors to  the  payment  of  debts,  without  notice  to  the  heir,  in  this 
state  the  statute  (Code,  sec.  1438)  expressly  provides  that 
*'  no  order  to  sell  real  estate  shall  be  granted  till  the  heirs  or 
devisees  of  the  decedent  have  been  made  parties  to  the  pro- 
ceeding, by  service  of  summons,  either  personally  or  by  pub- 
lication, as  prescribed  in  the  chapter  entitled  '  Code  of  Civil 
Procedure.' " 

This  provision  embraces  infants  as  well  as  adult  persons. 
Hence  this  court  has  repeatedly  and  uniformly  held  that  such 
proceedings,  decrees,  and  judgments  are  void,  and  of  no  effect 
as  against  the  heir  not  in  some  sufficient  way  made  a  party  to 
the  same,  whether  infant  or  adult:  Stancill  v.  Gay^  92  N.  C. 
462,  and  the  cases  there  cited. 

It  distinctly  appears  in  the  case  before  us  that  the  feme 
defendant  was  not  made  a  party,  by  service  of  process  or  no- 
tice in  any  way,  to  the  proceeding  in  the  court  of  pleas  and 
quarter  sessions  in  which  a  decree  was  made,  directing  a  sale 
of  the  land  in  question,  descended  to  her  from  her  ancestor, 
to  make  assets  to  pay  debts  against  his  estate.  During  the 
whole  time  of  the  pendency  of  that  proceeding,  and  for  a  long 
while  afterwards,  she  was  an  infant;  she  was  not  served  with 
process,  nor  was  her  general  guardian;  nor  was  any  guardian 
ad  litem  appointed  to  make  defense,  nor  was  any  defense 
made  for  her.  The  court,  therefore,  did  not  obtain  jurisdiction 
of  her  at  all.  The  order  of  sale — indeed,  the  whole  proceeding 
— was  as  to  her  void  and  inoperative.  Jurisdiction  of  the  per- 
son was  essential  to  a  valid  order:  Stancill  v.  Gay,  supra. 

It  was  further  insisted  for  the  plaintiff  that  the  proceeding 
and  order  of  sale  therein  was  cured  and  made  effectual  by  the 
curative  statute  (Code,  sec.  387),  making  valid  judgments 
and  other  proceedings  against  infants  and  certain  other 
classes  of  persons  in  certain  cases.  This  is  a  misapprehension 
of  the  true  meaning  of  that  statute.  Neither  by  its  terms,  nor 
by  just  interpretation  of  the  meaning,  does  it  apply  to  or  em- 
brace cases  where  there  was  no  service  of  process  at  all.  It 
applies  to  civil  actions  and  special  proceedings,  "  wherein  any 
or  all  of  the  defendants  were  infants,  ....  on  whom  there 
was  no  personal  service  of  the  summons,"  etc.  The  statutory 
provision  (Code,  sees.  181,  214,  217,  par.  2),  prescribing  how 
the  summons  in  civil  actions  and  special  proceedings  shall  be 
served  on  infants,  requires,  and  required  at  and  before  the 
time  of  the  enactment  of  the  curative  statute  mentioned,  per- 
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Bonal  service  upon  them,  and  likewise  service  upon  the  guar- 
dian; and  where  the  infant  is  under  the  age  of  fourteen  years, 
service  must  be  made  by  delivering  a  copy  of  the  summons 
to  him  "  personally,  and  also  to  his  father,  mother,  or  guar- 
dian," etc.  The  personal  service  upon  the  infant  is  not  re- 
garded, nor  has  it  been,  as  so  important  as  that  upon  his 
guardian,  by  whom  he  defends,  and  who  is  required  to  make 
defense  for  him,  and  it  not  unfrequently  happened  that  there 
was  no  personal  service  on  the  infant,  as  the  statute  required. 
The  object  of  the  curative  statute  is  to  cure  the  judgment  and 
proceeding,  when  such  personal  service  was  omitted,  but  it 
does  not  embrace  cases  where  no  service  was  made  upon  the 
infant  or  any  other  person  in  his  behalf,  as  the  statute  requires 
to  be  done:  Stancill  v.  Gay,  supra. 

The  plaintiff,  however,  undertook  to  purchase  the  land,  so 
far  as  appears,  in  good  faith,  and  to  the  extent  that  the  money 
he  paid  to  the  administrator  was  applied  to  the  payment  of 
debts  of  the  intestate  and  the  costs  of  administration  that  the 
personalty  was"  insufficient  to  pay, — to  that  extent  he  relieved 
the  land  in  question,  and  is  entitled  to  be  subrogated  to  the 
rights  of  the  creditors,  whose  debts  and  costs  were  so  paid, 
and  to  have  the  sum  of  money  due  him  charged  upon  the 
land.  It  would  be  unconscionable  to  allow  the  feme  defend- 
ant in  that  case  to  liave  the  land  discharged  of  the  debt  due 
the  plaintiflf  for  money  thus  paid  by  him  and  applied  to  re- 
lieve the  same:  Williams  v.  Williams,  2  Dev.  Eq.  69;  22  Am. 
Dec.  729;  Sanders  v.  Sanders,  22  Id.  262;  Scott  v.  Dunn,  1  Dev. 
&  B.  Eq.  425;  30  Am.  Dec.  174;  Spring  v.  Harven,  3  Jones 
Eq.  96;  Laws  and  Palmer  v.  Thompson,  4  Jones,  104. 

The  plaintiff  must  be  charged  with  the  rents  of  the  land 
during  the  time  he  had  possession  of  it. 

So  much  of  the  judgment  appealed  from  as  declares  that 
the  plaintiff  is  not  the  owner  of  nor  entitled  to  the  possession 
of  the  land  is  affirmed.  In  other  respects  it  must  be  set 
aside,  the  administrator  made  a  party  defendant,  and  account 
be  taken,  and  judgment  given  in  accordance  with  the  rights 
of  the  parties,  to  be  ascertained  and  settled  as  indicated 
herein.  To  that  end,  let  this  opinion  be  certified  to  the  su- 
perior court  according  to  law. 

Right  ov  Purchaser  at  Invalid  Judicial  Salb  to  Scbrooaiioit  and 
ro  Retain  PosasssioN  until  Repaid  Amount  of  hi3  Bid.  —  It  is  now 
firmly  established  by  the  great  weight  of  authority  in  this  country  that  tb« 
purchaser,  in  good  faith,  of  property  at  a  judicial  sale  that  turns  outto  ba 
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▼old,  who  pays  money  which  has  been  applied  in  the  payment  of  liens  upon 
the  property,  or  in  paying  claims  which,  thongh  not  secnred  by  specific  lien, 
were  enforceable  against  the  assets  of  an  estate,  and  for  the  payment  of  which 
the  property  in  question  might  have  been  sold,  is  entitled  to  be  subrogated 
to  the  rights  of  the  creditors  whose  debts  have  been  so  satisfied.  In  the  note 
to  ScoU  V.  Dunn,  30  Am.  Dec.  177-182,  the  nature,  origin,  and  history  of  this 
<loctrine  were  considered,  and  the  cases  collected.  A  careful  examination  of 
the  cases  since  decided  shows  that  the  doctrine  has  become  a  fixed  one  in  our 
jurisprudence,  for  while  we  have  found  a  long  list  of  additional  cases  in  which 
the  doctrine  has  been  recognized  and  enforced,  we  have  been  unable  to  find 
any  recent  cases  in  which  it  has  been  denied.  The  following  is  a  list  of  ad- 
ditional cases,  most  of  which  have  been  decided  since  the  note  to  ScoU  v. 
Dunn  was  written,  and  all  of  which  are  in  harmony  with  those  there  cited  in 
support  of  the  doctrine  under  consideration:  Freeman  on  Void  Judicial  Sales, 
2d  ei.1.,  sec.  53;  Sheldon  on  Subrogation,  sec.  209;  DavU  v.  Oainea,  104  U.  S. 
386;  Bland  v.  Bowie,  53  Ala.  152;  Hobertaonv.  Bradford,  73  Id.  116;  Wagjener 
V.  Lyles,  29  Ark.  47;  Duncan  v.  Gainey,  108  Ind.  579;  StuUs  v.  Broion,  112 
Id.  370;  anU,  p.  190;  Gaines  v.  Kennedy,  53  Miss,  103;  Hill  v.  BilUngsley,  53 
Id.  Ill;  Pool  V.  Ellis,  64  Id.  555;  Evam  v.  Snyder,  64  Mo.  517;  Schafer  v. 
<]auaey,  76  Id.  365;  8  Mo.  App.  142;  Martin  v.  Turner,  2  Heisk,  384;  Starkey 
v.  Hammer,  1  Baxt.  438;  Bennett  v.  Coldwell,  8  Id.  483;  Caldwell  v.  Palmer, 
<5  Lea,  652;  Daviav.  Heaves,  21  Cent.  L.  J.  368  (S.  C.  of  Tenn.,  October,  1885); 
Jfayea  v.  Blanton,  67  Tex.  246.  Mr.  Justice  Woods,  in  delivering  the  opinion 
of  the  court  in  Davis  v.  Oainea,  104  U.  S.  405,  said:  "We  are  aware  that  it 
has  been  held  that  a  purchaser  at  an  irregular  or  void  judicial  or  execution 
sale  is  not  subrogated  to  the  rights  of  the  judgment  creditor.  The  weight  of 
authority  is,  however,  against  this  position."  In  the  case  of  Cathcart  v 
Sufjenheimer,  18  S.  C.  123,  it  was  decided  that  the  principle  is  applicable  to  a 
case  where  the  lands  of  a  lunatic  have  been  sold  for  the  payment  of  his  debts. 
In  the  case  of  Levy  v.  Martin,  48  Wis.  198,  the  plaintiff  advanced  his  money 
to  an  executor,  at  the  latter's  request,  for  the  purpose  of  paying  oflF  a  mort- 
gage on  the  lands  of  the  testator,  and  taxes  accrued  thereon,  and  took  as 
security  a  mortgage  on  the  lands,  executed  by  the  executor  in  pursuance  of 
a  license  from  the  county  court,  which,  however,  proved  to  be  invalid.  It 
was  held  that  he  was  not  a  volunteer  in  the  legal  sense  of  that  term,  and 
it  was  decided  on  the  authority  of  Blodgett  v.  Hitt,  29  Wis.  169,  that  he  was 
•entitled  to  subrogation.  In  the  case  of  Crippen  v.  Cliappel,  35  Kan.  495,  57 
Am  Rep.  187,  the  administrator  of  Philemon  Chappel's  estate  obtained  an 
order  from  the  probate  court  authorizing  and  directing  him,  as  such  adminis- 
trator, to  remortgage  the  property  of  the  estate  of  his  intestate  to  pay  off  an 
«xi3ting  mortgage  thereon.  He  applied  to  Crippen  for  the  money,  who  ad- 
vanced the  same,  and  took  a  mortgage  from  the  administrator  to  secure  its 
payment.  The  mortgage  executed  by  the  administrator  was  void,  because 
under  the  laws  of  Kansas  administrators  have  no  power  or  authority  to  exe- 
cute mortgages.  It  was  decided  that  Crippen  was  entitled  to  recover  what 
he  had  paid  under  the  doctrine  of  subrogation  or  equitable  assignment,  and 
that  he  should  be  subrogated  to  the  rights  of  the  original  mortgagee.  Valen- 
tine, J.,  in  delivering  the  opinion,  said:  "Now,  while  we  have  not  been  re- 
ferred to  nor  have  we  found  any  case  precisely  analogous  to  this  case,  yet  w« 
thmk  that  under  the  general  doctrine  of  subrogation  or  of  equitable  assign- 
ment, this  case  comes  within  such  doctrine."  And  in  concluding  his  opinion, 
be  said:  "  We  do  not  think  that  any  case  like  the  one  we  have  now  under 
consideration  has  ever  been  decided  differently  from  the  decision  which  w« 
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now  make.     Besides,  this  decision  does  eminent  justice  in  the  case,  and  any 
other  decision  would  permit  parties  to  perpetrate  gross  injustice." 

RiOBT  or  Pttbchasxbs  at  ExEornoN  Sales  to  Subrogation. — The 
eases  in  which  the  doctrine  under  consideration  has  been  most  frequently 
applied  are  cases  in  which  the  sales  have  been  made  by  administrators,  ex- 
ecutors, or  guardians.  But  the  principle  has  also  been  frequently  invoked 
with  success  in  cases  of  sales  made  under  execution:  Freeman  on  Void  Judi- 
cial Sales,  2d  ed.,  sec.  52;  Short  v.  Sears,  93  Ind.  505;  McLaughlin  v.  Daniel, 
8  Dona,  182;  Dvfour  v.  Cawfranc,  11  Mart.  (La.)  607;  13  Am.  Dec.  360; 
M(Gee  v.  WdUia,  57  Miss.  638;  Bentley  v.  Long,  1  Strob.  Eq.  43;  47  Am. 
Dec.  523;  Howard  v.  NoHh,  5  Tex.  290;  51  Am.  Dec.  769. 

Right  to  Subeogation  of  Purchaser  under  Void  Foreclosttrb  Sale.. 
—  Purchasers  at.  void  sales  made  under  proceedings  to  foreclose  mortgagee 
succeed  to  the  title  and  rights  of  the  mortgagee,  and  are  entitled  to  enforced 
them  as  the  mortgagee  could  have  done  had  no  sale  taken  place:  Freemau^ 
on  Void  Judicial  Sales,  2d  ed.,  sec.  52;  Brobst  v.  Brock,  10  Wall.  519;  OUbe7t 
V.  Cooley,  Walk.  Ch.  494;  Johnstone  v.  Scott,  11  Mich.  246;  LUUbridgt  v. 
Tregent,  30  Id.  105;  Jackson  v.  Boxjtxn,  7  Cow.  13. 

Right  of  Purchaser  to  Retain  Possession  until  Repaid  Amount  of 
his  Bid.  —  It  is  generally  held  that  the  person  entitled  to  subrogation  haa 
a  lien  upon  the  property,  which  cannot  be  recovered  from  him  until  he  haa 
been  reimbursed  the  amount  paid  by  him,  or  so  much  of  that  amount  a» 
has  been  applied  to  the  extinction  of  debts  that  were  enforceable  against  the 
property:  Freeman  on  Void  Judicial  Sales,  2d  ed.,  sec.  53;  Bright  v.  Boyd, 
2  Story,  607;  Bunts  v.  Cole,  7  Blackf.  265;  41  Am.  Dec.  226;  Short  v.  Sears,. 
93  Ind.  605;  Stults  v.  Brown,  112  Id.  370,  ante,  p.  190;  Valle'a  Heirs  v.  Flem- 
ing's Heirs,  29  Mo.  152;  77  Am.  Deo.  664;  HiU  v.  BUMngsley,  53  Miss.  IIU 
Union  Hal!  Ass'n  v.  Morrison,  39  Md.  281;  Hatcher  v.  Briggs,  6  Or.  31} 
Hudgin  v.  Hudgin,  6  Gratt.  320;  52  Am.  Dec.  124;  Sands  v.  Lynham,  27 
Gratt.  291;  21  Am.  Rep.  348. 

Where  Purchaser  is  Guiltt  of  Fraud,  it  is  held  in  Pennsylvania  that 
he  thereby  forfeits  his  right  to  reclaim  his  purchase-money:  OUbert  v.  Hoff- 
man, 2  Watts,  66;  26  Am.  Deo.  103;  Jackson  v.  Summerville,  13  Pa.  St.  359; 
McCaskey  v.  Oraff,  23  Id.  321;  62  Am.  Dec.  336.  But  see  Grant  v.  Loyd, 
12  Smedes  &  M.  191.  In  nearly  all  the  cases  where  relief  has  been  granted 
to  purchasers  at  void  sales,  stress  has  been  laid  upon  the  fact  that  the  pur- 
chase was  made  in  good  faith.  And  Freeman  says:  "  Certainly  in  all  such 
cases  the  purchasers'  good  faith  ought  to  be  regarded  as  material ":  Freeman 
on  Void  Judicial  Sales,  2d  ed.,  sec.  54. 

SAI.B  OF  Decedent's  Land  without  Notice  to  Heirs  is  Void:  See  Micbet 
V.  Hicks,  27  Am.  Rep.  161;  Summersett  v.  Sumnneraett's  Adm'r,  91  Am.  Dec. 
494;  Morris  v.  HogU,  87  Id.  243,  note  246;  OMs  v.  Shaw,  84  Id.  737.  note 
739,  where  other  cases  in  that  series  are  collected. 
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DoRTCH  V.  Benton  and  Wipe. 

[98  North  Carolina,  190.J 

CLAmAUT  or  Homestead  does  not  Fokfeit  his  Right  thereto  by  making 
a  oonveyance  thereof  with  intent  to  defrand  his  creditors. 

Om>  Who  Purchases  Land,  and  Fays  Portion  of  Prio:,  Becomes  at 
Onck  Entitled  to  Homestead  therein,  subject  to  the  lien  for  the  un- 
paid purchase-money. 

Pkrsonal  Property  Exemption  cannot  be  Claimed  ottt  op  Money  that 
HAS  BEEN  Invested  in  the  purchase  of  land. 

Civil  action.  The  plaintiflfs  were  creditors  of  the  husband 
defendant.  The  latter,  while  insolvent,  purchased  the  land 
described  in  the  complaint  for  three  thousand  five  hundred 
dollars,  paid  thereon  sixteen  hundred  dollars,  and  with  the 
view  to  defraud  his  creditors,  had  the  title  made  to  his  wife. 
He  and  she  at  once  mortgaged  the  land  back  to  secure  the 
balance  of  the  purchase-money.  The  court  gave  judgment  for 
the  plaintiffs,  allowing  a  personal  property  exemption  of  five 
hundred  dollars  to  the  husband.  The  husband  and  wife 
appealed. 

J.  W.  Bryan,  for  the  plaintiffs. 

R.  W.  Allen  and  S.  W.  Isler,  for  the  defendants. 

By  Court,  Mebkimon,  J.  It  was  decided  in  Crummen  v.  Ben- 
n«f,  68  N.  C.  494,  that  a  party  who  conveyed  his  lands  to  an- 
other in  fraud  of  his  creditors  did  not  thereby  forfeit  his 
homestead,  and  leave  it  subject  to  be  sold  under  execution  to 
pay  his  debts,  because,  as  to  it,  the  conveyance  was  not  fraudu- 
lent, the  creditor  could  not  have  sold  it,  if  the  conveyance 
had  not  been  made,  it  was  not  subject  to  be  sold  under 
execution;  in  that  respect  he  suffered  no  detriment.  The 
fraud  consisted  in  conveying  the  land, — that  part  of  it  not 
embraced  by  the  homestead ;  this  was  subject  to  be  sold  under 
the  execution,  and  the  conveyance  as  to  it  was  therefore 
fraudulent  and  void  as  to  the  creditor.  The  latter  had  no  in- 
terest as  to  the  homestead;  that  was  a  matter  between  the 
debtor  and  the  person  to  whom  he  made  the  conveyance: 
Duval  V.  Rollins,  71  N.  C.  218;  Ranhin  v.  S?iaw,  94  Id.  405, 
and  cases  there  cited. 

The  husband  defendant  had  the  right  to  purchase  the  land 
in  question,  and  having  done  so,  and  paid  sixteen  hundred 
dollars  of  the  purchase-money,  he  at  once  became  entitled  to 
a  homestead  in  it,  subject  to  the  charge  of  the  balance  of  the 
purchase-money  remaining  unpaid,  and  debts  as  to  which  the 
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homestead  is  not  exempt  from  execution  or  other  final  process, 
as  pointed  out  in  Mehane  v.  Layton,  89  N.  C.  396.  The  home- 
stead in  the  land  thus  purchased  was  not  subject  to  sale  under 
the  execution  to  satisfy  the  debts  of  the  plaintiffs, — they  had 
no  interest  in  it,  and  it  was  not  therefore  as  to  them  fraudu- 
lent for  the  husband  to  cause  the  title  as  to  it  to  be  conveyed 
to  his  wife.  The  conveyance  was,  however,  fraudulent  as  to 
the  excess  above  the  homestead  as  to  creditors,  and  to  that 
extent  the  plaintiffs  had  the  right  to  have  the  land  sold  to 
pay  their  debts,  subject  to  the  mortgage  debt, — the  balance  of 
the  purchase-money  thereof. 

If  the  husband  defendant  had  not  employed  the  money  he 
had  in  the  purchase  of  the  land,  he  might  have  been  entitled 
to  the  personal  property  exemption  to  be  taken  out  of  it,  but 
he  chose  to  employ  the  money  in  the  purchase  of  the  land; 
he  thus  turned  it  into  real  estate,  and  thereby  precluded  him- 
self from  the  right  to  the  personal  property  exemption  to  be 
assigned  out  of  it.  The  money  ceased  to  be  personal  property 
of  the  defendant;  he  turned  it  into  land,  as  he  had  the  right 
to  do.  He  was  therefore  entitled  to  the  homestead,  and  not  to 
the  personal  property  exemption.  And  as  to  the  homestead, 
that  was  a  matter  between  the  husband  defendant  and  his  wife, 
to  whom  he  caused  the  conveyance  to  be  made. 

There  is  error.  Let  this  opinion  be  certified  to  the  superior 
court,  to  the  end  the  judgment  may  be  modified  in  conformity 
with  it,  and  as  thus  modified,  affirmed. 


HoHBSTXAo  Right  not  Foefeited  by  Convktancb  Fraxxdulbmt  as  to 
Creditors:  See  FeUowa  v.  Leuns,  39  Am.  Rep.  1;  Ruoha  ▼.  Hooke,  31  Id.  642, 
note  645;  Piie  y.  Miles,  99  Am.  Deo.  148,  note  162.  where  other  cases  in  that 
series  are  collected. 

HoMBSTBAD,  WHBif  Land  Bkoomes:  See  Beake  t.  Retke,  47  Am.  Bep.  694| 
Ifawlhome  r.  Smith,  93  Am.  Deo.  397. 
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Hodges  v.  Latham. 

[98  NoETH  Carolina,  239.] 
Whirk  Vbwdob  Conveys  Same  Land  to  Two  Sucoessivb  Grantkxs,  in 
an  action  by  the  second  grantee  for  a  breach  of  covenant  of  warranty 
the  vendor  will  be  estopped  to  deny  that  the  first  grantee  obtained  the 
title. 

PCBCHASER  OF  LaND  NEED  NOT  ShOW  AcrUAL  EVICTION  BT  LeGAL  PRO- 
CESS to  enable  him  to  recover  for  a  breach  of  covenant  of  warranty.  If 
it  appears  that  he  yielded  possession  to  the  rightful  owner,  or  that  the 
premises,  being  vacant,  the  rightful  owner  took  possession,  it  is  such  an 
eviction  aa  will  entitle  him  to  recover. 

Action  for  breach  of  warranty.  The  plaintiff  testified  that 
he  purchased  the  land  in  question  from  the  defendant,  and 
paid  part  of  the  purchase  price;  that  he  cultivated  it  for  a 
time,  and  then  rented  it  to  one  Mitchell;  that  he  left  the 
neighborhood  for  a  few  months,  and  upon  his  return  found 
that  Willis  Cherry,  who  had  married  a  daughter  of  C.  C.  Lit- 
tle,- had  got  possession  of  the  land.  The  court  intimated  that 
the  jury  should  be  instructed  that  the  plaintiff  could  not  re- 
cover, and  thereupon  the  plaintiff  submitted  to  a  judgment  of 
nonsuit,  and  appealed.     Other  facts  appear  from  the  opinion. 

George  H.  Brown,  Jr.,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

By  Court,  Davis,  J.  It  was  under  and  by  virtue  of  the 
judgment  in  the  special  proceeding  of  D.  H.  Latham,  adminis- 
trator, etc.,  of  C.  C.  Little  v.  Willis  Cherry  et  al.,  that  the  land 
in  question  was  conveyed  to  W.  A.  Blount  by  the  defendant 
Latham,  and  the  proceeds  of  the  sale,  or  so  much  thereof  a& 
was  applicable  to  that  purpose,  applied  in  discharge  of  the 
balance  of  the  purchase-money  due  upon  the  sale  of  the  land 
made  to  C.  C.  Little  in  186L  The  paramount  title  was  in  the 
heirs  of  Little,  claiming  under  the  sale  made  to  their  ancestor 
in  1861,  by  the  defendant  Latham.  He  cannot  be  heard  to 
say  that  their  title  was  not  good  and  paramount  to  that  ac- 
quired by  the  plaintiff  from  him. 

One  of  the  heirs  of  Little  had  acquired  possession  in  the 
manner  stated  in  the  case.  Was  that  such  an  eviction,  ac- 
tual or  constructive,  as  to  entitle  the  plaintiff  to  recover  upon 
the  warranty  in  the  deed  from  Latham  to  him?  We  think  it 
was. 

"  The  existence  of  a  better  title,  with  an  actual  possession 
under  it,  is  of  itself  a  breach  of  the  covenant."    The  purchaser 


334  MiLLHisER  V.  Erdman.  [N.  Carolina, 

13  not  required  to  bring  an  unnecessary  action,  in  which  he 
must  fail  to  recover  the  possession:  Ovist  v.  Hodges,  3  Dev. 
198;  Herrin  v.  McEntyre,  1  Hawks,  410;  Duvall  v.  Craig,  2 
Wheat.  45, 

If  there  has  been  no  eviction  by  legal  process,  the  harden 
of  showing  that  there  was  a  better  or  paramount  title  is  upon 
the  purchaser;  and  even  then  the  mere  existence  of  a  superior 
title  in  another  is  not  a  breach  of  the  covenant,  but  the  pur- 
chaser need  not  be  actually  evicted  by  legal  process.  "  It  is 
enough  that  he  has  yielded  possession  to  the  rightful  owner; 
or,  the  premises  being  vacant,  that  the  rightful  owner  has 
taken  possession":  3  Washburn  on  Real  Property,  3d  ed., 
406. 

In  Sprague  v.  Baker,  17  Mass.  586,  there  was  a  valid  piior 
incumbrance  by  mortgage,  which,  upon  demand,  the  pur- 
chaser discharged.  This  was  held  to  be  such  an  eviction 
constructively  as  entitled  him  to  recover  upon  the  warranty. 
So  in  Noonan  v.  Lee,  2  Black,  507,  it  is  said  that  an  adverse 
possession  by  virtue  of  a  paramount  title  is  regarded  as  an 
eviction,  and  involves  a  breach  of  the  covenant  of  warranty. 

There  was  error,  and  the  plaintiif  is  entitled  to  a  new  trial. 

ACTCTAI.   EVICJTION   BY  LeGAL   PrOGESS,  WHEN   NOT  NECESSARY  TO  CONSTf- 

TDTE  Breach  of  Covenant  of  Warranty:  See  Scott  v.  KirkendaU,  30  Am. 
Bep.  662;  Green  v.  l7-ving,  28  Id.  360;  SluUtuck  v.  Lamb,  22  Id.  656;  Cowdry 
V.  Cott,  4  Id.  690;  McGary  v.  Hastings,  2  Id.  456;  Oragg  v.  Rickanlsm,  71 
Am.  Dec.  190;  Dickson  v.  Desire,  66  Id.  661,  note  670,  wh^i^  other  casea  ia 
that  series  are  collected. 

Grantor  and  his  Privies  are  Estopped  by  his  Deed  to  Deny  his 
Ttflb:  See  McCushey  v.  McBvey,  11  Am.  Rep.  295;  Doe  v.  Dowdail,  11  Id. 
757;  MiteheU  v.  Petty,  98  Am.  Dec.  777;  Village  of  Mankatoy.  WiUard,  97  Id. 
208;  Childav.  McChetney,  89  Id.  645,  note  649,  where  other  oMea  in  thab 
series  an  collected. 


MiLLHISBR   V,    EeDMAN. 

198  NOBTH  CABOLINA,  292.1 

Where  Vendor  Ships  Goods  to  be  Paid  for  by  Notes  of  Vendee, 
which  are  to  be  executed  and  delivered  concurrently  with  the  delivery 
of  the  goods,  no  title  passes  until  the  notes  are  executed  and  delivered. 
No  sale  is  consummated  if  the  notes  be  not  delivered,  and  the  statute 
requiring  conditional  sales  of  goods  to  be  reduced  to  writing  and  regis- 
tered does  not  apply  to  such  a  case. 

AaSIONMSNT    FOR    BENEFIT    OF    CREDITORS    OF    GoODS    TO    WhiCH    DeBTOB 

HAS  Acquired  No  Title  passes  no  title  to  the  assignee  aa  against  th« 
tnie  owner  thereof. 
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Action  to  recover  a  quantity  of  tobacco.  Defendant  Erd- 
man wrote  to  the  plaintiff  for  certain  samples  of  tobacco. 
The  plaintiff  sent  the  samples,  and  wrote  in  reply  that  his 
terras  were  notes  at  three,  four,  and  five  months.  Erdman, 
in  reply,  sent  an  order  for  the  goods,  which  plaintiff  filled. 
Plaintiff  also  sent  three  notes  to  be  signed  and  returned  by 
Erdman.  Erdman  received  the  tobacco,  but  did  not  return 
the  notes.  Plaintiff  then  wrote  to  Erdman,  asking  him  to 
«ign  and  return  those  notes,  or  to  make  and  send  him  five 
notea  instead,  at  two,  three,  four,  five,  and  six  months  from 
the  date  of  the  shipment;  otherwise,  to  return  the  whole  of  the 
goods.  Erdman  made  no  reply,  and  sent  no  notes.  Plaintiff 
thereupon  went  to  New  Berne,  and  demanded  the  return  of  the 
tobacco,  which  was  refused.  The  defendants  introduced  in 
evidence  an  assignment  for  the  benefit  of  creditors,  made  by 
Erdman,  of  a  stock  of  goods  including  the  tobacco  in  ques- 
tion. The  court  directed  a  verdict  for  the  defendants,  upon 
which  judgment  was  entered,  and  the  plaintiff  appealed. 
Other  fects  are  stated  in  the  opinion. 

Clement  Matdy,  for  the  plaintiff. 
W,  W.  Clark,  for  the  defendants. 

By  Court,  Mebbimon,  J.  In  our  judgment,  the  court  mis- 
interpreted the  contract  of  sale,  and  misapprehended  the  legal 
effect  of  what  the  plaintiff  did  towards  its  execution. 

The  intention  of  the  parties  to  the  contract  must  prevail, 
and  this  must  in  this  case  be  ascertained  from  the  correspond- 
ence set  forth  as  above,  and  the  attending  circumstances,  as 
these  appear  from  the  facts  admitted;  and  in  order  to  deter- 
mine the  meaning  and  purpose  intended,  the  whole  must 
receive  a  reasonable  and  just  interpretation. 

Unquestionably,  if  the  plaintiff  had  not  shipped  the  tobacco 
in  controversy  to  the  defendant  Erdman,  the  latter  would 
have  had  no  title  to,  nor  indeed  any  right  in  respect  to  it, 
unless  he  had  first  tendered  to  the  plaintiff  the  promissory 
notes  which  he  had  agreed  to  give  for  it.  This  is  so  because 
a  material  and  essential  part  of  the  contract  was,  that  the 
delivery  of  the  notes  on  the  part  of  Erdman  to  the  plaintiff 
was  to  be  done  concurrently,  simultaneously,  with  the  deliv- 
ery of  the  tobacco  to  him  on  the  part  of  the  plaintiff.  The 
latter  proposed  to  sell  the  tobacco  to  Erdman,  in  considera- 
tion of  his  three  promissory  notes,  running  respectively  to 
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maturity  at  thrso,  four,  and  five  months,  and  the  latter,  by 
sending  his  order  for  it,  obviously  accepted  the  terms.  The- 
parties  agreed  to  do  material  concurrent  acts  necessary  tO' 
eflfectuate  the  sale,  each  dependent  on  the  other,  and  neither 
efiectual  without  the  other.  It  was  not  contemplated  that  the 
tobacco  should  be  delivered,  and  the  notes  given  at  a  future 
day  thereafter,  nor  was  it  agreed  expressly  or  by  reasonable- 
implication  that  the  title  to  the  tobacco  should  pass  to  any 
extent  for  any  purpose,  until  the  concurrent,  dependent  acts 
should  be  done.  As  no  particular  time  for  the  delivery  of  the 
notes  was  agreed  upon,  the  implication  is,  that  they  should 
be  delivered  concurrently  with  the  delivery  of  the  tobacco,  as 
much  so  as  if  the  parties  had  been  in  the  presence  of  each 
other  and  dealing  across  the  counter.  This  plainly  appears 
from  the  terms  of  the  proposition  to  sell,  and  the  acceptance 
of  the  same,  as  well  as  from  the  letter  inclosing  the  invoice* 
of  the  tobacco  shipped,  and  the  notes  to  be  executed,  and  sent 
to  the  plaintiff  by  Erdman. 

But  the  contracting  parties  were  not  in  the  presence  of  each 
other,  so  that  the  things  to  be  done  in  pursuance  of  the  con- 
tract could  be  presently  done;  one  of  them  was  in  Richmond, 
the  other  in  New  Berne,  hundreds  of  miles  intervening  be- 
tween them.  The  plaintiff,  in  pursuance  of  the  agreement  to 
sell,  shipped  the  tobacco  to  the  buyer,  not  intending  to  part 
with  his  title  to  it  until  the  notes  should  be  sent  to  him,  and 
the  buyer  was  bound  to  so  understand  from  the  terms  of  sale 
60  proposed  and  accepted  by  him,  as  well  as  from  the  invoices 
and  notes  prepared  for  execution  sent  to  him,  and  the  sub- 
sequent letter  proposing  to  modify  the  terms  as  to  the  time 
the  notes  should  become  due.  When,  therefore,  the  buyer 
got  possession  of  the  tobacco,  this  was  not  for  the  purpose  of 
passing  the  title  to  him  until  he  did  the  concurrent  act  of 
sending  the  notes  to  the  seller.  Such  shipment  and  posses- 
sion were  only  steps  in  the  way  of  the  execution  of  the  con- 
tract, and  ineffectual  as  against  the  seller,  until  the  concurrent 
act  should  be  done  on  the  part  of  the  buyer.  The  possession 
thus  coming  about  was  of  and  for  the  plaintiff  until  the  notes 
should  be  sent  to  him.  Erdman  got  no  title  to  the  tobacco, 
because  he  faithlessly  failed  to  send  his  notes  to  the  plaintiff* 
as  he  agreed  to  do,  and  as  he  had  no  title,  had  a  mere  naked 
possession,  and  that  for  the  plaintiff  without  any  right,  he 
could  not  pass  any  title  to  the  trustee  for  creditors,  as  he  under- 
took by  the  deed  of  assignment  to  do.     No  sale  of  the  tobacco 
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•was  consummated  or  made  effectual  under  the  contract.  There 
was  only  an  agreement  to  sell,  which  was  not  perfected.  The 
plaintiff  did  not  agree  or  intend  to  part  with  the  title  to  his 
tobacco  until  he  received  the  notes,  and  Erdman  had  no  right 
to  expect  to  get  title  to  it  until  he  sent  the  notes:  3  Kent's 
Com.  497;  Story  on  Contracts,  sees.  800,  803;  1  Parsons  on 
Contracts,  5th  ed.,  sec.  528;  Benjamin  on  Sales,  4th  Am.  ed., 
sees.  325,  334,  366,  425,  541,  550,  570,  582,  583;  Haggerty  v. 
Palmer,  6  Johns.  Ch.  437;  Palmer  v.  Hand,  13  Johns.  434;  7 
Am.  Dec.  392. 

The  statute  (Code,  sec.  1275),  which  requires  "all  condi- 
tional sales  of  personal  property,  in  which  the  title  is  retained 
by  the  bargainer,"  to  be  reduced  to  writing  and  registered  to 
make  the  same  effectual  as  against  creditors  and  purchasers, 
has  no  application  here.  There  was,  as  we  have  seen,  no  sale 
consummated,  conditional  or  otherwise. 

This  statute  applies  to  cases  where  the  bargainer  sells  and 
delivers  the  personal  property  to  the  bargainee,  retaining  the 
title  thereto  as  a  security  for  the  purchase-money  until  paid, 
while  the  latter  has  possession  of,  uses,  and  controls  it  for  his 
own  benefit:  Brem  v.  Lockhart,  93  N.  C.  191;  Empire  Drill  Co. 
V.  Allison,  94  Id.  548. 

There  is  error.  The  plaintiff  is  entitled  to  a  new  trial,  and 
we  so  adjudge.  To  that  end  let  this  opinion  be  certified  to  the 
superior  court  according  to  law. 


Salb  and  Dkuvebt  or  GrOODS  ON  CoNDmoN  THAT  Propertt  n  HOT 
TO  Vkst  until  Pricb  la  Sboubed  doks  not  Pass  Titlb  txli.  Condition 
la  Performed:  See  Auliman  v.  Mailory,  25  Am.  Rep.  478;  Freight  etc  Co. 
T.  Stanard,  100  Am.  Dec  255,  note  260,  where  other  cases  in  that  series 
are  collected. 

Profebtt  Which  does  not  Belong  to  Dxbtos  does  not  Pass  to  his 
AflsiONBB  lOB  BENKiTr  ot  CitsDiTOBS:  See  Audenried  r.  Betteley,  81  Am. 
Dec.  755. 

Am.  St.  Bar..  You  IL— 22 
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Testimont  A8  to  Prior  of  Goods  at  Distant  Market  of  Dealer  whose 
knowledge  is  derived  in  the  course  of  his  business,  and  from  prices  cur- 
rent sent  to  him,  is  admissible  upon  the  trial  of  an  action  for  the  price 
of  such  goods,  as  some  evidence  of  the  value  thereof  at  the  place  of  pro- 
duction, making  allowance  for  the  expense  of  transportation  and  sale. 

Action  to  recover  the  price  of  certain  mica,  sold  by  the  de- 
fendant in  the  year  1883,  as  agent  for  the  plaintifif.  A  witness 
for  the  plaintiff,  whose  testimony  is  referred  to  in  the  opinion, 
testified  as  to  the  price  of  mica  in  1883,  stating  that  he  sold 
mica  in  Utica,  New  York,  in  that  year,  to  a  house  there  who 
sent  him  the  quotations  of  prices.  There  was  judgment  for 
the  plaintiff,  and  the  defendant  appealed.  Other  facts  appear 
from  the  opinion. 

J.  F.  Hoke,  for  the  plaintiff. 

W.  P.  Bynum,  for  the  defendant. 

By  Court,  Merrimon,  J.  It  is  unnecessary  to  decide  any 
question  presented  by  the  assignment  of  error  as  to  the  in- 
struction of  the  court  to  the  jury  in  respect  to  interest,  because 
the  counsel  for  the  appellees  agrees  here  that  the  interest  al- 
lowed up  to  the  date  of  the  judgment  shall  be  abated,  and  a 
proper  order  to  that  effect  will  be  entered.  But  the  principal 
money  of  the  judgment  will  bear  interest  from  the  date  of  the 
latter  until  the  same  shall  be  paid. 

We  cannot  take  notice  of  the  general  exception  to  the  whole 
charge  of  the  court;  it  is  so  indefinite  and  vague  as  to  imply 
nothing.     This  has  been  decided  many  times. 

The  assignment  of  error  in  respect  to  the  evidence  admit- 
ted on  the  trial  as  to  the  price  of  mica  in  the  year  1883  can- 
not be  sustained.  The  witness  so  testifying  said  that  he  was 
a  dealer  in  that  article,  —  bought  and  sold  it  in  that  year.  He 
therefore  had  knowledge,  and  was  qualified  to  testify  as  to  the 
current  price  of  it. 

Nor  was  the  evidence  objectionable  on  the  ground  that  the 
witness  obtained  his  information  in  the  course  of  his  trade  and 
business  as  such  dealer  from  merchants, —  general  dealers  in 
mica  in  Utica,  where  there  was  a  market  for  the  same;  nor 
was  it  objectionable  because  he  derived  his  information  in  part 
from  "  the  quotations  of  prices  "  sent  to  him  by  the  merchants 
with  whom  he  had  such  dealings.     It  is  from  such  sources 
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and  by  such  means  merchants  and  business  men  generally 
come  to  have  information  and  knowledge  as  to  the  methods, 
customs,  and  courses  of  trade  and  business,  and  the  market 
value  and  current  prices  of  classes  of  goods,  articles,  and 
things  put  upon  and  sold  in  the  markets  of  the  country.  Such 
knowledge  is  important  and  useful.  It  is  acted  and  relied 
upon  to  a  greater  or  less  extent,  according  to  circumstances,  in 
buying  and  selling  in  the  markets,  and  in  business  transactions 
generally.  Such  information,  in  appropriate  cases,  is  evidence 
of  greater  or  less  value,  in  proportion  as  the  witness  testifying 
is  more  or  less  trustworthy,  and  well  or  ill  informed.  It  is  of 
the  nature  of  hearsay  evidence,  that  comes  within  well-settled 
exceptions  to  the  general  rule,  that  hearsay  is  not  ordinarily 
evidence.  The  subject  is  well  discussed,  and  numerous  cases 
cited  and  commented  upon,  by  the  chief  justice  in  Fairley  v. 
Smith,  87  N.  C.  367,  42  Am.  Rep.  522;  and  also  by  Mr.  Justice 
Rodman  in  Smith  v.  Railroad,  68  N.  C.  107. 

It  seems  that  at  first  it  was  expected  by  the  parties  that  the 
mica  would  be  sold  in  the  city  of  Philadelphia.  It  did  not, 
80  far  as  appears  to  us,  appear  on  the  trial  where  it  was  in  fact 
flold.  Hence  it  was  contended  on  the  argument  here  that  the 
price  should  be  that  of  the  place  of  the  contract  of  bailment. 
The  court  was  not  requested  to  give  such  particular  instruc- 
tion, but  we  think  it  did  so  instruct  the  jury  in  efiect.  It  said, 
among  other  things:  "You  can  consider  the  testimony  as  to 
the  quotations  of  the  market,  at  the  place  where  there  is  a 
market,  in  order  to  enable  you  to  reach  its  value  here.  Its 
value  at  the  place  of  production  would  be  less  than  at  the 
market  where  it  was  sold  by  the  expense  of  transportation  and 
sale."  It  then  directed  the  attention  of  the  jury  to  the  evi- 
dence objected  to.  The  price  in  Utica  —  a  market  for  mica — 
was  some  evidence  of  the  price  at  the  place  of  production,  and 
with  the  explanation  given  by  the  court  as  to  the  expense  of 
transfer  and  cost  of  sale,  was  unobjectionable.  It  helped  the 
jury  to  settle  a  fair  price. 

There  is  no  error. 


Witness  Kept  iMroRMED  or  Prices  rs  Csrtatn  Market  bt  CntoixLARa 
AND  Correspondence  is  Competent  to  Tbstot  as  to  Pbiob  in  That 
Harkct:  See  BrackeU  ▼.  EdgerUm,  100  Am.  Deo.  211. 
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ExBOunoiT  8 ALB  OF  Dhbtor's  Land  without  having  HoMEsrrsAD  thkrbin 
Laid  off  to  him  by  the  sheriff  is  void,  and  the  purchaser  thereat  ac- 
quires no  title,  whether  be  be  the  plaintiff  in  the  execution  or  a 
stranger. 

Sheemt  and,  his  Surbties  are  not  Liable  for  Value  or  Homestead 
Lost,  but  only  for  all  costs  and  damages  which  the  owner  thereof  may 
sustain  by  reason  of  the  sheriff's  neglect  to  lay  off  to  him  his  home- 
stead. 

Bbbtob's  Kiqht  to  have  his  Homestead  Set  off  to  Him  by  the  sheriff 
is  not  impaired  by  mere  fau:t  that  some  of  the  buildings  thereon  are  sep- 
arated from  others  by  the  county  line. 

Action  to  recover  land.  The  plaintiff  claimed  title  under 
a  sheriflF's  deed  upon  an  execution  sale  made  without  having 
the  homestead  of  the  execution  debtor  in  the  land  laid  ofif  to 
him  according  to  law,  or  at  all.  The  court  instructed  the  jury 
that  the  plaintiff  was  not  entitled  to  recover,  and  he  excepted 
and  appealed.     Other  facts  appear  from  the  opinion. 

O.  S,  Ferguson,  for  the  plaintiff. 

W.  L.  Norwood  and  G.  H.  Smathera,  for  the  defendants. 

By  Court,  Merrimon,  J.  Accepting  the  facts  as  they  ap- 
pear in  the  record,  the  judgment  debtor  was  plainly  entitled 
to  have  his  homestead  in  the  land,  which  the  sheriflp  under- 
took and  purported  to  sell,  laid  off  to  him  as  the  law  directs. 
Until  this  was  done,  the  sheriff  had  no  sufficient  authority  to 
levy  upon  and  sell  it.  The  law  favors  the  right  of  homestead, 
and  the  statute  (Code,  sees.  502-506)  prescribes  in  detail  and 
plain  terms,  leaving  little  to  implication  and  inference,  how  it 
shall  be  laid  off  in  cases  like  the  present  one,  and  expressly 
authorizes  a  levy  upon  and  sale  only  of  the  excess  of  it. 

The  constitution  (art.  10,  sees.  2,  5,  8),  and  the  statutory 
provisions  in  execution  and  aid  of  it,  in  respect  to  the  right  of 
homestead,  strongly  indicates  a  settled  purpose  to  secure  and 
give  complete  effect  to  it,  and  the  uniform  decisions  of  the  court 
have  been  in  harmony  with  that  purpose.  The  homestead 
shall  not  be  sold  "  under  execution,  or  other  final  process  ob- 
tained on  any  debt,"  except  in  the  cases  allowed  by  the  con- 
stitution, and  these  are  well  defined  and  settled.  Neither  the 
constitution  nor  the  statute  applicable  contemplates  a  sale  of 
the  land  subject  to  the  homestead  until  the  latter  shall  be 
laid  off  to  the  debtor.     Moreover,  such  a  sale  cannot  generally 
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be  made  intelligently,  fairly,  and  justly,  until  the  homestead 
shall  have  been  ascertained.  Then,  and  not  till  then,  the 
fiheriff  can  see  what  may  he  sold;  and  persons  desiring  to 
purchase,  what  may  certainly  be  bought.  The  course  thus 
indicated  is  essential  to  justice  and  fair  dealing,  and  as  well, 
important  to  creditors  and  debtors.  No  sensible  man  will  buy 
at  a  fair  price  when  he  cannot  know  what  and  how  much  he 
buys.  To  uphold  such  sales  would  be  to  encourage  and  estab- 
lish a  vicious  practice  and  absolute  wrong,  and  as  well,  afford 
opportunity  in  many  cases  for  fraud  and  injustice. 

These,  and  like  considerations,  led  us  in  deciding  the  case 
of  Mehnne  v.  LaytoUy  89  N.  C.  396,  to  declare  that,  generally, 
a  sale  of  the  land  of  a  person  entitled  to  have  homestead  in 
the  same,  without  first  laying  it  off  to  him,  was,  with  certain 
■exemptions  specified,  unlawful  and  void.  What  we  have 
heard,  our  observation  and  further  reflection  on  the  subject 
fiince  that  decision,  do  not  incline  us  to  recede  from  or  modify 
what  we  said  and  decided  in  that  case:  Arnold  v.  Estis,  92  Id. 
162;  Durham  v.  Bostick,  72  Id.  353;  Andrews  v.  Pritchett,  72 
Id.  135. 

The  counsel  for  the  appellant,  in  his  able  argument  before 
us,  among  other  things  suggested  that  it  is  unfair,  if  not  un- 
just, to  purchasers  at  such  sales,  to  treat  them  as  void,  and 
contended  that  the  owner  of  the  homestead  had  his  remedy 
against  the  sheriff,  as  allowed  by  the  statute  (Code,  sec.  516). 
We  cannot  accept  this  view  as  correct.  Persons  desiring  to 
purchase,  and  purchasers  of  land  at  execution  sales,  are  pre- 
sumed to  know  the  law;  and  they  ought,  in  justice  to  them- 
selves as  well  as  others,  before  bidding  for  the  property,  to 
inquire  whether  or  not  the  homestead  has  been  laid  off  to  the 
debtor.  Thus  they  can  easily  protect  themselves,  and  encour- 
age a  due  observance  of  the  law.  Such  sales  are  not  light 
and  trifling,  but  serious  matters,  and  require  deliberation  and 
scrutiny.  The  right  of  action  given  by  the  statute  just  cited 
is  in  no  sense  a  substitute  for  the  right  of  homestead.  It  only 
makes  it  indictable  for  the  sheriff  to  fail  to  observe  the  statute 
first  above  cited,  and  further  provides  that  "he  and  his  sureties 
shall  be  liable  to  the  owner  of  the  homestead  for  all  costs  and 
damages  in  a  civil  action  "  that  he  may  sustain  by  reason  of 
the  neglect  of  the  sheriff  in  failing  to  lay  off  to  him  his  home- 
stead, —  not  for  the  value  of  the  homestead  lost.  He  might 
be  annoyed  and  injured  in  a  variety  of  ways  by  such  neglect, 
end  still  be  able  to  assert  his  right  at  his  cost  and  expense. 
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It  was  further  insisted  that  in  any  case  such  deed  of  the 
sheriff  ought  to  be  void  only  in  case  the  plaintiff  in  the  execu- 
tion became  the  purchaser,  as  in  Mebane  v.  Layton,  supra. 

It  is  otherwise,  because  the  defect,  imperfection,  or  irregu- 
larity in  the  sale  is  not  simply  such  as  the  plaintiff  in  the- 
execution  particularly  is  presumed  to  have  knowledge  of,  but 
the  irregularity  in  failing  to  lay  off  the  homestead  is  patent, — 
one  that  every  person  can  readily  and  must  take  notice  of. 

The  rule  thus  stated  is  general  and  applicable  where  the 
execution  debtor  is  entitled  to  have  his  homestead  laid  off  to 
him  in  the  land  sold,  but  there  are  exceptions  to  it,  as  pointed 
out  in  Miller  v.  Miller,  89  N.  C.  402;  Wilson  v.  Patton,  87  Id, 
318;  and  other  like  cases. 

Nor  does  the  rule  apply  where  the  land  sold  is  not  of  the 
tract  or  parcels  of  land  to  which  the  execution  debtor's  right 
of  homestead  attaches,  as  prescribed  in  the  provisions  of  the 
constitution  and  statutes  cited  above, — as  where  it  is  separate 
and  distinct  from  the  homestead  property,  and  not  necessary 
to  make  the  homestead  complete,  as  allowed  by  the  statute: 
Code,  sec.  509.  But  if  the  land  proposed  to  be  sold  is  all  that 
the  execution  debtor  has,  he  is  entitled  to  have  his  homestead 
therein  laid  off  to  him,  although  there  be  no  dwelling-house 
or  other  habitable  building  thereon,  because  he  may  build  a 
house  and  other  buildings  on  the  land,  and  thus  have  the 
beneficent  provision  of  the  constitution:  Flora  v.  Rohhina,  95 
N.  C.  38;  Murchison  v.  Plyler,  87  Id.  79;  Spoon  v.  Reid,  78  Id. 
244. 

In  the  case  before  us,  the  land  which  the  sheriff  undertook 
to  sell  was  the  homestead  tract  of  the  execution  debtor, — it 
embraced  his  dwelling-house,  and  other  buildings  used  in  con- 
nection therewith.  The  mere  fact  that  the  county  line  sep- 
arated some  of  these  buildings  from  others  could  not  impair, 
much  less  destroy,  the  debtor's  right.  It  was  the  plain  duty 
of  the  sheriff  to  have  the  debtor's  homestead  laid  off  to  him; 
and  it  was  the  folly  or  misfortune  of  the  plaintiff  to  bid  for, 
undertake  to  purchase,  pay  for,  and  take  the  sheriff's  deed  for 
the  land,  until  the  law  in  respect  to  the  debtor's  homestead  had 
been  properly  observed. 

The  view  we  have  taken  of  the  assignment  of  error  above 
considered  renders  it  unnecessary  to  consider  other  questions 
presented  by  the  record.     Judgment  affirmed. 

Saus  of  Homestead  under  Execution,  when  Void:  See  Tucker  v.  Kennia- 
ton,  93  Am.  Dec.  425;  note  to  Blue  v.  Blue,  87  Id.  273,  where  this  subject  i» 
discusaed. 
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EgiHTT  -WILL  OWLT  Ck)RBECr  MiSTAKK  IN   DEED    SUPPORTED  BY  VALUABLE 

OR  Mbbitorious  CoNaiDERATiON.  It  will  not  correct  a  mistake  in  \ 
▼olnntary  deed  by  inserting  therein  the  word  "heirs,"  which  was 
omitted  by  the  inadvertence  of  the  draughtsman. 
Voluntary  Conveyance  by  Grandfather  to  Grandchild  is  not  proof 
of  his  intention  to  place  himself  in  loco  parentis  to  the  grantee,  and  thus 
render  the  consideration  meritorious. 

VO  JUDOHENT  CAN   BE  ENTERED  BY  ClERK  WHERE  ISSUE  OP  FaCT  IS  RaISED, 

but  tha  cause  must  be  transferred  to  the  court  for  trial.  It  is  only  upon 
questions  of  law  that  there  must  be  a  judgment  of  the  clerk  from  which 
an  appeal  may  be  taken. 

SPECLiLL  proceeding  for  the  sale  of  land  for  partition,  com- 
menced before  the* clerk,  and  tried  before  the  superior  court. 
The  petitioners  alleged  that  James  Vann,  their  ancestor,  in 
1860,  made  the  deed  referred  to  in  the  opinion,  that  the 
grantees  named  therein  were  all  dead,  and  that  the  petitioners 
were  entitled  to  partition  of  the  land.  The  defendants  claimed 
the  entire  interest  in  the  land.  They  admitted  that  the  deed 
appeared  on  its  face  to  convey  only  a  life  estate,  but  they 
claimed  that  the  grantor's  intention  was  to  convey  a  fee-simplo 
estate,  and  that  the  word  ''  heirs "  was  omitted  by  mistake, 
through  the  inadvertence  of  the  draughtsman.  The  jury  before 
whom  the  issue  was  tried  in  the  superior  court  found  that  the 
words  of  inheritance  were  omitted  from  the  deed  by  reason  of 
the  mistake  and  inadvertence  of  the  draughtsman.  Judgment 
was  rendered  for  the  defendants,  and  the  plaintiffs  appealed. 

M.  C.  Richardson,  and  Haywood  and  Haywood,  for  the 
plaintifTs. 

J.  L.  Stewart,  for  the  defendants. 

By  Court,  Davis,  J.  The  consideration  mentioned  in  the 
deed  is  the  "  natural  love  and  affection  "  of  the  grantor  for  the 
grantees,  his  grandchildren,  and  the  sum  of  "one  dollar"; 
and  the  deed  recites  that  "the  said  James  Vann,  Sen.,  has 
bargained  and  sold,  given,  granted,  aliened,  enfeoffed,  and 
conveyed,  and  does  by  these  presents  give,  grant,  alien,  en- 
feoff, and  convey  [reserving  his  life  estate,  or  estate  during  his 
life,  in  the  following  lands]:  all  that  lot  of  land,  etc.  [describ- 
ing it] To  have  and  to  hold  the  above-described  lands 

and  premises  to  the   said  James   N.  Register,  Harman   H. 
Register,  Gibson  S.  Register,  John  R.  Register,  and  Edmund 
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N.  Register,  saving  and  reserying  the  life  estate  of  the  said 
James  Vann  in  the  aforesaid  lands." 

The  record  is  voluminous,  but  the  foregoing  is  the  case  on 
appeal,  as  settled  and  signed  by  counsel  for  both  sides,  and 
presents  the  single  question:  Could  the  court  correct  the  mis- 
take mentioned?  '*A11  agreements,  so  far  as  the  binding  effi- 
cacy of  their  promises  is  concerned,  must  be  referred  to  one  or 
the  other  of  these  causes:  a  valuable  consideration,  a  mere 
voluntary  bounty,  or  the  performance  of  a  moral  duty.  The 
first  alone  is  binding  at  law,  and  enables  the  promisor  to  en- 
force the  obligation  against  the  obligor The  third  con- 
stitutes the  meritorious  or  imperfect  consideration  of  equity, 
and  is  recognized  as  afiection  by  it,  within  very  narrow  limits, 
although  not  at  all  by  law.  While  this  species  of  considera- 
tion does  not  render  an  agreement  enforceable  against  the  prom- 
isor himself,  nor  against  any  one  in  whose  favor  he  has  altered 
his  original  intention,  yet  if  an  intended  gift,  based  upon  such 
a  meritorious  consideration,  has  been  partially  and  imperfectly 
executed  or  carried  into  effect  by  the  donor,  and  if  his  original 
intention  remains  unaltered  at  his  death,  then  equity  will, 
within  certain  narrow  limits,  enforce  the  promise  thus  imper- 
fectly performed,  as  against  a  third  person  claiming  by  opera- 
tion of  law,  who  has  no  equally  meritorious  foundation  for  his 
claim.  The  equity  thus  described,  as  based  upon  a  meritori- 
ous consideration,  only  extends  to  cases  involving  the  duties, 
either  of  charity,  of  paying  creditors,  or  of  maintaining  a  wife 
and  children.  This  last  duty  of  maintaining  children  in- 
cludes persons  to  whom  the  promisor  stands  in  loco  parentis  ": 
2  Pomeroy's  Eq.  Jur.,  sec.  588. 

Upon  a  review  of  the  authorities,  this,  we  think,  is  as  far  as 
equity  has  gone,  and  it  will  only  perfect  or  correct  mistakes  in 
deeds  supported  by  valuable  or  meritorious  consideration. 

In  Day  v.  Day,  84  N.  C.  408,  the  chief  justice,  citing  Hunt 
V.  Frazier,  6  Jones  Eq.  90,  says:  "The  jurisdiction  to  reform 
deeds  is  not  exercised  unless  the  transaction  is  based  on  a 
valuable  or  meritorious  consideration." 

In  the  latter  case  of  Himt  v.  Frazier,  mprtty  the  court  refused 
to  reform  a  deed  executed  in  favor  of  the  wife  and  children  of 
the  brother  of  the  grantor. 

"  It  is,"  says  Judge  Hall,  in  Dawson  v.  Dawson,  1  Dev.  Eq. 
93,  18  Am.  Dec.  573,  "  the  old  beaten  ground,  long  since  occu- 
pied by  the  courts  of  equity,  not  to  aid  voluntary  convey- 
ances." 
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All  the  cases  cited  by  the  counsel  for  the  defendant,  in 
■which  the  mistakes  were  corrected  and  the  deeds  reformed, 
were  based  upon  valuable  considerations. 

The  deed  from  James  Vann  to  his  grandsons  was  voluntary, 
and  without  valuable  consideration.  Was  the  consideration 
meritorious?  Did  James  Vann  stand  in  loco  parentis  to  the 
grandchildren? 

"  The  proper  definition  of  a  person  in  loco  parentis  to  a  child 
is  that  of  a  person  who  means  to  put  himself  in  the  situation 
of  the  lawful  father  of  the  child,  with  reference  to  the  father's 
oflBce  in  and  duty  of  making  provision  for  the  child  ":  Chitty's 
Equity  Digest,  tit.  Parties  in  Loco  Parentis,  and  the  cases 
there  cited. 

The  simple  fact  that  the  grandfather  voluntarily  conveyed 
to  the  grandchildren  is  not  proof  that  he  intended  to  assume 
the  oflBc.e  and  duty  of  the  father  in  making  provision  for  them; 
and  in  the  absence  of  other  evidence,  the  court  cannot  assume 
that  he  had  taken,  or  intended  to  take,  upon  himself  such  re- 
lation. Upon  proof  of  such  relation,  the  consideration  be- 
comes meritorious,  and  courts  of  equity  will  lend  their  aid,  as 
in  favor  of  children;  but  in  the  absence  of  proof,  they  will  not. 
In  this  case,  no  such  proof  appears,  and  the  court  cannot  re- 
form the  deed.  A  defective  execution  cannot  be  supplied  in 
favor  of  the  grandchild:  Adams's  Equity,  101. 

It  does  not  come  within  the  class  of  cases  represented  in 
Mordecai  v.  Boylan,  6  Jones  Eq.  365,  and  Scott  v.  Moorey 
Winst.  Eq.  98,  Hinsdale's  ed.  642. 

This  disposes  of  the  only  question  presented  in  the  case  on 
appeal. 

The  special  proceeding  was  originally  commenced  in  1879, 
and  the  case  was  before  this  court  at  January  term,  1881, 
upon  appeal  of  plaintiffs,  which  appeal  was  dismissed  upon 
the  ground  then  stated:  84  N.  C.  421.  The  counsel  for  the 
appellants  now  insist  that  it  should  have  been  remanded  by 
the  court  below  to  the  clerk  of  the  superior  court;  that  there 
was  no  judgment  rendered  by  the  clerk;  and  that  it  could 
only  get  properly  into  the  superior  court  in  term  by  an  appeal 
from  his  judgment.  For  this  he  cites  Taylor  v.  Bostic,  93 
Id.  415. 

This  is  a  misapprehension;  and  if  it  were  not,  we  do  not  see 
how  it  could  avail  the  appellants.  It  is  only  upon  questions 
of  law  that  there  must  be  a  judgment  of  the  clerk  from  which 
an  appeal  may  be  taken;  but  "all  issues  of  fact  joined  before 
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the  clerk  shall  be  transmitted  to  the  superior  court  for  trial  at 
the  next  succeeding  term  of  said  court":  Code,  sec.  116. 

The  appellants  claim  title  under  the  will  of  James  Vann^ 
deceased,  which  is  set  out  in  the  petition.  We  pass  no  judg- 
ment upon  the  sufl&ciency  of  that  title,  but  only  declare  that 
the  plaintiffs  are  not  entitled  to  a  reformation  of  the  deed 
stated  in  the  case. 


DsraonvB  VoLuirrAiiT  Convbyancb  will  not  bb  PEBirKcrrBD  in  EQunrt 
See  Stone  v.  Kitig,  84  Am.  Dec.  557,  note  564,  where  other  cases  in  that  aeries 
are  collected.  But  a  court  of  equity  will  reform  a  misdescription  in  a  con- 
veyance fonnded  on  a  consideration,  although  the  deed  is  a  quitclaim,  and 
oontaina  no  covenants:  Dtford  v.  Mercer,  92  Id.  460. 
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What  is  CJontributory  Negligkncb  is  Question  por  Court,  when  the 
facts  are  ascertained.  When  they  are  in  dispute,  the  court  should  ex- 
plain the  law,  and  direct  the  jury  to  apply  it  to  the  facts  as  they  find 
them. 

Person  Taking  Passage  on  Freight  Train,  with  Knowledge  of  Risks 
and  inconveniences  incidental  thereto,  is  bound  to  be  more  careful  in 
guarding  against  injury  than  he  would  be  in  traveling  upon  ordinary 
passenger  trains. 

Where  Passenger  Riding  on  Freight  Train  was  Standing  up  in  tha 
caboose,  although  there  were  seats  for  all  the  passengers,  when  he  was 
thrown  down  and  received  injuries  from  the  sudden  starting  or  jerking 
of  the  train,  there  is  some  evidence  of  contributory  negligence  on  his 
part,  which  ought  to  be  submitted  to  the  jury. 

Action  to  recover  damages  for  personal  injuries  received  by 
the  plaintiff  while  riding  on  a  freight  train  of  the  defendant. 
The  complaint  alleged  that,  by  the  careless,  unskillful,  and 
negligent  management  of  the  servants  and  agents  of  the  de- 
fendant, the  car  in  which  the  plaintiff  was  riding  was  jerked 
and  jarred  with  such  force  as  to  violently  throw  him  down 
within  the  car,  producing  the  injuries  complained  of.  The 
defendant  denied  the  material  allegations  of  the  complaint, 
and  charged  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence in  failing  to  care  for  himself  as  he  ought,  under  the 
circumstances.  The  evidence  showed  that  the  plaintiff  wa& 
standing  up  in  the  car  at  the  time  of  the  accident,  although 
there  were  sufficient  seats  for  all  the  passengers  on  board  the 
train.  A  witness  for  the  plaintiff  testified  that  "the  train 
had  stalled  and  jerked  several  times;  he  kept  his  seat;  was 
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afraid  of  their  running  back  to  get  a  start,  and  knew  they 
were  pretty  rough  about  starting."  The  following  is  the 
second  issue  submitted  to  the  jury:  '*  2.  Did  the  plaintiff  con- 
tribute to  the  injury  by  his  own  negligence?"  And  the  fol- 
lowing are  the  instructions  asked  by  the  defendant,  which  are 
referred  to  in  the  opinion:  '*  6.  That  there  is  no  evidence  that 
the  engine  or  locomotive  was  overloaded;  7.  That  there  is  no 
evidence  of  careless  management  of  the  locomotive  or  cars  on 
the  part  of  agents  of  the  defendant  on  this  occasion;  8.  That 
in  review  of  and  in  the  light  of  the  evidence  in  this  case,  the- 
injury  was  an  accident,  and  not  the  result  of  negligence." 
The  jury  found  for  the  plaintiff,  and  the  defendant  appealed. 
Other  facts  appear  from  the  opinion. 

P.  J.  Sinclair  and  W.  H.  Malone,  for  the  plaintiff. 
D.  Schenck  and  C.  M.  Busbee,  for  the  defendant. 

By  Court,  Davts,  J.  The  charge  of  his  honor  is  set  out  in 
full,  but  as  we  think  there  was  error  in  instructing  the  jury 
that  there  was  no  evidence  of  contributory  negligence,  it  is  not 
necessary  for  us  to  consider  how  far  the  prayer  for  instruct 
tions,  though  not  given  in  the  form  requested,,  was  substan- 
tially met  by  the  charge  as  given,  or  whether  the  charge  did 
not  cover  the  instructions  asked  for  to  the  full  extent  to 
which  the  defendant  was  entitled;  and  we  may  say  that  the 
defendant  was  not  entitled  to  the  sixth,  seventh,  and  eighth 
instructions  at  all. 

In  Smith  v.  N.  C.  R.  R.  Co.,  64  X.  C.  235,  it  is  said:  "  Whea 
the  facts  are  agreed  upon,  or  otherwise  appear,  what  is  ordi- 
nary care  is  a  question  for  the  court.  When  the  facts  are  in 
dispute,  the  proper  course  for  the  judge  is,  to  explain  what 
would  be  ordinary  care  under  certain  hypotheses  as  to  facts, 
and  have  the  jury  to  apply  the  law  to  the  facts,  as  they  find 
them."  The  same  rule  applies  to  negligence  and  to  contribu- 
tory negligence.  If  there  is  any  evidence  from  which  the  jur}* 
may  find  facts  constituting  contributory  negligence,  it  should 
go  to  the  jury. 

Was  there  any  negligence  tending  to  show  contributory  neg- 
ligence in  this  case?     We  think  there  was. 

A  caboose  attached  to  a  freight  train  does  not  furnisli 
all  the  appliances  and  conveniences  for  the  safety  and  com- 
fort of  passengers  that  are  provided  for  passenger  trains,  and 
while  it  is  the  duty  of  the  company  carrying  passengers  on 
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auch  a  train  to  exercise  every  reasonable  care,  and  take  every 
precaution  against  injury  or  danger  to  the  life  of  such  pas- 
sengers, which  the  appliances  for  that  mode  of  transporta- 
tion will  admit  of,  it  is  also  the  duty  of  the  passenger  who 
travels  on  such  a  train,  with  a  full  knowledge  of  the  increased 
risk  incidental  thereto,  to  be  correspondingly  careful  in  guard- 
ing against  injury,  by  reason  of  the  risk  incidental  to  such 
mode  of  travel.  An  act  may  be  negligent  or  not  according 
io  the  attendant  circumstances.  An  act  on  a  regular  pas- 
senger train,  with  air-brakes  and  other  appliances  to  secure 
smooth  and  comfortable  as  well  as  safer  travel,  may  not  bo 
at  all  negligent  in  the  passenger,  while  the  same  act  in  a 
caboose  attached  to  a  freight  train  might  be  careless  and  neg- 
ligent. 

It  is  a  fact  of  common  knowledge  that  even  on  a  passenger 
train,  with  every  appliance  for  comfort  and  safety  that  can  be 
devised,  there  is  more  or  less  of  jar  and  jerk  incident  to  the 
starting  and  stopping  of  trains,  and  it  is  in  evidence  in  this 
case  that  such  jars  and  jerks  are  much  greater  on  freight 
trains,  and  necessarily  so,  by  reason  of  their  character.  The 
passenger  on  such  a  train  assumes  the  ordinary  risk  and  dis- 
comfort incident  thereto,  and  if  the  train  is  managed  with 
such  care  and  prudence,  by  skillful  and  competent  employees, 
as  to  subject  him  only  to  the  discomfort  and  risk  thus  inci- 
dent, the  company  would  not  be  liable  for  any  accident  result- 
ing therefrom,  by  reason  of  the  failure  of  the  passenger  to  show 
usual  and  ordinary  precaution.  There  is  evidence  tending  to 
show  that  the  plaintifif  did  not  do  this.  It  is  in  evidence  that 
the  jerks  and  jars  incident  to  the  freight  train  were  known  to 
him;  that  on  this  occasion  the  train  was  a  long  one,  and  the 
locomotive  was  moving  it  with  difl&culty,  and  there  had  been 
frequent  jerks,  more  or  less  severe,  and  such  as  seem  to  have 
suggested  to  other  passengers  the  propriety  of  retaining  their 
seats,  for  one  of  the  plaintiff's  witnesses  testified  that  "he 
kept  his  seat,"  knowing  "  that  they  were  pretty  rough  about 
starting." 

It  was  in  evidence  that  there  were  seats  for  all  the  pas- 
sengers, and  the  fact  that  others  in  the  caboose  kept  their 
seats,  and  none  of  them  were  hurt,  constitute  some  evidence 
tending  to  show  that  it  was  careless  and  negligent  in  the  plain- 
tifif, under  the  circumstances,  to  be  standing.  We  think  there 
was  error  in  withholding  from  the  jury  the  second  issue,  and 
"the  defendant  is  entitled  to  a  new  trial. 
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Passknoer  on  Freight  Train,  What  is  Contribctort  Neolioxncx  on 
Part  of:  See  Harris  v.  Uanmbaletc.  B.  R.  Co.,  58  Am.  Rep.  Ill,  note  113: 
Woolery  v.  LouiamlU  etc.  R'y  Co.,  57  Id.  114;  Dunn  v.  Orand  T.  R'y,  4  Id. 
267.  A  passenger  assumes  the  risks  of  the  mode  of  travel  which  be  adopts: 
Galena  etc.  R.  R.  Co.  v.  Fay,  63  Am.  Dec.  323,  note  333. 

What  is  Contributoky  Negligence,  when  Questiok  or  Fact,  am> 
WHEN  OF  Law:  See  DakJberg  v.  Minneapolis  etc.  R'y  Co.,  50  Am.  Rep.  585, 
note  589;  Tolman  t.  Syracuse  etc.  R.  R.  Co.,  50  Id.  649,  note  653;  Stouer  v. 
Pennsylvania  Co.,  49  Id.  764;  Pennsylvania  R.  R.  Co.  v.  Winter,  18  Id.  407; 
Letoia  V.  Baltimore  <fc  O.  R.  R.  Co.,  17  Id.  521;  Pittsburg  etc  R.  R.  Co.  v.  An- 
drews, 17  Id.  568;  Cleveland  etc.  R.  R.  Co.  v.  Crawford,  15  Id.  633;  Barton  v. 
St.  Louis  etc.  R.  R.  Co.,  14  Id.  418;  Pennsylvania  R.  R.  Co.  v.  Beale,  13  Id. 
753;  Belle/ontaine  R'y  Co.  v.  Hunter,  5  Id.  201 ;  Johnson  v.  Bruner,  100  Am. 
Dec.  613,  note  618,  where  other  cases  in  that  series  are  collected;  Detroit  etc. 
R.  R.  Co.  T.  Curtis,  99  Id.  141,  note  144. 


Magruder  v.  Shblton. 

[98  NOBTH  Cabolika,  545.] 

ArriDAViT  UPON  Which  PRocEBDrNoa  Supplementart  to  Execution  ark 
Based  need  not  Specify  Property  owned  oy  the  debtor  which  be 
refuses  to  apply  to  the  satisfaction  of  the  judgment. 

To  Obtain  Order  Requiring  Judgment  Defendant  to  Answer  con- 
cerning HIS  Property,  three  facts  must  be  made  to  appear  by  affidavit 
or  otherwise:  1.  The  want  of  known  property  liable  to  execution;  2.  The 
non-existence  of  any  equitable  estate  in  land  subject  to  the  lien  of  the 
judgment;  3.  The  existence  of  property  unaffected  by  any  lieu,  and  in- 
capable of  levy. 

Appeal  from  an  order  requiring  the  defendants  to  answer 
concerning  their  property,  in  a  proceeding  supplementary  to 
execution.  The  court  below  held  that  the  affidavit  for  the 
order  was  sufficient.  The  facts  are  sufficiently  stated  in  the 
opinion. 

No  counsel  for  the  plaintiffs. 

Oeorge  H.  SmatherSy  for  the  defendants. 

By  Court,  Davis,  J.  The  defendants  say  that  the  affidavit 
fails  to  specify  the  property,  choses  in  action,  or  other  thing  of 
value  owned  by  the  defendants,  which  they  refuse  to  apply 
towards  the  satisfaction  of  plaintiff's  judgment,  and  for  this 
failure  the  affidavit  is  insufficient. 

Subsection  1  of  section  488  of  the  code  authorizes  an  order 
requiring  defendants  to  answer  concerning  their  property,  upon 
the  return  of  an  execution  unsatisfied,  and  subsection  2  au- 
thorizes an  order  to  issue  before  the  return  of  the  execution. 
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^*upoa  proof  by  aflSdavit"  that  the  judgment  debtor  "has 
property  which  he  unjustly  refuses  to  apply  towards  the  satis- 
faction of  the  judgment." 

Under  the  old  practice,  a  suit  in  the  county  or  superior  court 
was  commenced  by  a  writ,  issued  by  the  clerk,  which  com- 
manded the  sheriflF  "  to  take  the  body  of  the  defendant,"  etc., 
and  the  defendant  was  required  to  give  bail  for  his  appearance, 
etc.,  and  if  the  sheriff  in  executing  the  process  failed  to  require 
bail,  he  himself  became  special  bail.  The  bail  was  responsi- 
ble for  the  appearance  of  the  defendant  to  satisfy  the  judg- 
ment of  the  court;  and  if  he  failed  to  appear,  the  bail  became 
liable.  The  liability  of  the  bail,  however,  did  not  become  final 
or  absolute  until  after  notice,  and  he  might,  at  any  time  be- 
fore final  judgment  against  him,  discharge  his  liability  in  cer- 
tain modes,  the  most  usual  of  which  was  by  a  surrender  of  his 
principal.  The  scire  facias  could  be  issued  to  notify  the  bail 
after  a  return  of  the  execution  by  the  sheriff  unsatisfied,  with- 
out aflfidavit,  and  the  defendant,  being  in  custody,  could  only 
discharge  himself  Ipy  giving  notice  to  the  creditor,  and  filing 
a  schedule  containing  ''  an  exact  account  of  his  estate,  and  all 
circumstances  relating  thereto." 

This  schedule  had  to  be  on  oath,  and  if  sufficient,  entitled 
the  defendant  to  his  discharge,  and  he  could  not  get  his  dis- 
charge until  it  appeared  that  he  had  rendered  an  accurate 
schedule  of  all  his  property,  the  title  to  which  (except  such 
as  was  exempt)  vested  in  the  sheriff  for  the  satisfaction  of  the 
Judgment.  No  capiat  ad  satisfaciendum  could  issue,  except 
upon  affidavit  that  the  debtor  had  no  property  which  could  be 
reached  by  fieri  facias,  sufficient  to  satisfy  the  judgment,  and 
that  he  had  property,  money,  or  effects  which  could  not  be 
reached,  or  had  fraudulently  concealed  his  property,  etc.,  or 
was  about  to  remove  from  the  state. 

The  supplementary  proceeding  is  designed  to  enable  the 
creditor  to  reach  the  same  result  as  was  attained  by  the  ca.  sa. 
under  the  old  practice,  and  in  analogy  to  that  practice,  it  may 
be  that  the  absence  of  the  requirement  of  the  affidavit  to  pro- 
cure the  order  after  the  return  of  the  execution  unsatisfied,  in 
subsection  1  of  section  488,  was  because  it  was  thought  un- 
necessary. But  this  court,  in  a  carefully  considered  opinion, 
delivered  by  Dillard,  J.,  in  Hinsdale  v.  Sinclair,  83  N.  C.  338, 
has  put  a  different  construction  upon  the  statute,  and  we  ac- 
cept it  as  now  settled,  that  in  order  to  obtain  the  order  "  three 
isLCta  must  be  made  to  appear  by  affidavit  or  otherwise:  1.  The 
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want  of  known  property  liable  to  execution,  which  is  proved  bj 
the  sheriflF's  return  of  *  unsatisfied ';  2.  The  non-existence  of 
any  equitable  estate  in  land  within  the  lien  of  the  judgment; 
and  3.  The  existence  of  property,  choses  in  action,  and  things 
of  yalue  unaffected  by  any  lien  and  incapable  of  levy." 

Each  of  these  requirements  is  met  by  the  affidavit  in  this 
case.  The  very  purpose  of  the  proceeding  is  to  compel  a  dis- 
covery by  an  examination  of  the  defendant;  and  if  the  scope 
of  the  examination  were  confined,  as  is  insisted,  to  such  "  prop- 
erty, choses  in  action,  or  other  things  of  value  "  as  the  plaintiff 
might  be  able  to  specify  in  his  affidavit,  the  supplementary 
proceeding  would  be  shorn  of  its  chief  value. 

The  affidavit  is  sufficient,  and  there  is  no  error. 


Pbocksodtos  SurPUCiOENTAi.  TO  ExKOUnoN:   See  Lathrop  y.  Clapp,  100 
Am.  Dee.  493^  note  600-^16,  where  this  snbject  is  discussed  at  length. 


State  v.  Thomas. 

r98  NOBTB  Cabolima,  599.] 
AOCU8ED,   BY   VOLTTNTAKILT    OFFERING    HlMSELF   AS  WrrNESS  IN  HIS    OWN 

Bkhalf,  Waives  his  constitutional  privilege  of  refusing  to  answer  a 
question  because  the  answer  may  tend  to  criminate  him. 
Whxrs  Homicids  is  Shown  to  have  been  Committed  with  Deadlt 
Weapon,  and  intentionally,  the  court  may  instruct  the  jury  that  if  the 
testimony  does  not  satisfy  them  that  the  offense  is  manslaughter,  it  is 
their  duty  to  convict  of  murder. 

Indictment  for  murder.  The  verdict  was  guilty  of  murder, 
and  the  defendant  appealed.  The  prisoner  was  examined  on 
the  trial  as  a  witness  in  his  own  behalf.  The  portions  of  the 
judge's  charge  to  the  jury  necessary  to  an  understanding  of 
the  opinion  are  as  follows:  "The  homicide  being  admitted  to 
have  been  effected  by  the  use  of  a  deadly  weapon,  the  prisoner 
must  satisfy  you  that  it  was  committed  under  circumstances 
reducing  the  crime  to  manslaughter;  and  in  determining  the 
degree  of  the  offense,  all  the  evidence,  as  well  that  produced 
by  the  state  as  that  produced  by  the  prisoner,  must  be  con- 
sidered  I  have  already  instructed    the  jury  that,  in 

forming  a  conclusion  as  to  whether  the  prisoner  be  guilty  of 
murder  or  manslaughter,  they  must  consider  all  the  evidence 
in  the  case.  The  prisoner  is  permitted  to  rely  upon  acts,  cir- 
cumstances, and  declarations  proved  by  the  state,  in  order  to 
acquit  himself  of  the  more  serious  offense;  and  I  now  again 
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60  charge  the  jury."  The  answer  of  the  judge  to  the  inquiry 
of  the  jury  after  their  return  into  court  was  in  the  followintj 
words:  "You  have  been  informed  that  the  prisoner's  admis- 
sion of  the  killing  with  a  deadly  weapon  imposes  on  him  the- 
duty  of  satisfying  you  that  the  act  is  manslaughter.  In  de- 
termining whether  it  be  manslaughter  or  murder,  it  is  proper 
for  you  to  consider  the  character  of  the  witnesses  both  for  the 
state  and  the  defendant,  their  interest  in  the  result,  their 
demeanor  on  the  stand,  the  relationship  of  the  witnesses  for 
the  state  to  the  deceased,  for  the  purpose  of  ascertaining 
whether  they  are  credible  or  not.  Carefully  analyze  all  the 
testimony,  scrutinize  and  compare  the  statements  of  the  dif- 
ferent witnesses,  ascertain  the  facts  from  the  testimony,  apply 
the  facts  to  the  law  the  court  has  announced,  and  if,  upon 
all  the  evidence,  after  attaching  such  weight  and  importance 
to  the  testimony  of  each  witness  as  in  your  opinion  it  merits, 
you  are  not  satisfied  that  the  offense  is  manslaughter,  convict 
of  murder;  if  so  satisfied,  convict  of  manslaughter,  since  the 
state  is  relieved  of  the  burden  of  introducing  any  testimony 
upon  such  admission,  and  the  onus  as  to  all  matters  is  on  the 
defendant."    Other  facts  appear  from  the  opinion. 

Attorney-general,  for  the  state. 

/.  C.  L.  Gudger  and  O.  S.  Ferguson,  for  the  defendant 

By  Court,  Smith,  C.  J.  1.  The  first  objection  to  be  consid- 
ered is  to  the  compelling  the  prisoner  to  tell  with  what  crime 
he  was  charged  before  removing  from  Alabama. 

When  a  person  on  trial  for  a  criminal  offense  shall  avail 
himself  of  the  right  conferred  by  the  act  of  1881  (Code,  sec. 
1353),  to  become  a  witness  on  his  own  behalf,  he  occupies,  as 
such,  the  same  position  that  any  other  witness  would,  and  ex- 
poses himself  to  the  same  discrediting  and  impeaching  evi- 
dence: State  V.  Efler,  85  N.  C.  585.  This  results  from  the 
necessity  of  ascertaining  the  value  and  weight  to  be  given  to 
his  testimony  by  the  jury;  and  it  is  certainly  a  material  in- 
quiry whether  the  witness  is  entitled  to  credit  and  deserving 
their  confidence  in  the  truthfulness  of  his  statements. 

In  the  absence  of  direct  rulings  on  this  point,  it  would  seem 
that  a  question  ought  not  to  be  allowed  to  be  put  to  an  invol- 
untary witness,  not  a  party  to  the  cause,  the  answer  to  which 
would  criminate,  so  that  the  refusal  to  answer,  and  the  infer- 
ences to  be  drawn  from  it,  would  be  almost,  if  not  quite,  a» 
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prejudicial  and  disparaging  as  a  direct  and  aflSrmative  reply. 
In  the  language  of  Battle,  J.:  "It  is  manifest  that  the  only 
mode  by  which  a  complete  protection  can  be  afforded  to  the 
witness  is  to  prevent  the  question  from  being  put  at  all":  State 
V.  Garrett,  Bush.  357. 

But  the  ruling  in  this  court  has  been  otherwise,  and  in  the 
case  cited  the  refusal  of  the  witness  to  answer  the  inquiry, 
"  Have  you  not  been  indicted,  convicted,  and  whipped  in  the 
county  court  of  Warren,  for  stealing?"  was  allowed  to  be  com- 
mented on  before  the  jury  to  the  discredit  of  the  witness.  Aa 
the  disparaging  question  may  be  asked,  and  a  refusal  to  an- 
swer can  be  used  to  discredit,  the  judge,  in  the  opinion  from 
which  we  have  quoted,  adds:  "We  are  inclined  to  think  with 
the  very  eminent  judges  who  decided  State  v.  Patterson,  2 
Ired.  346,  38  Am.  Dec.  699,  that  it  follows  as  a  necessary  con- 
sequence that  the  witness  is  bound  to  answer." 

The  testimony  sought  to  be  elicited  in  this  case  was  dispar- 
aging only,  and  would  not  expose  the  witness  to  the  perils  of 
a  criminal  prosecution,  if  true,  for  that  is  assumed  to  have 
already  taken  place. 

In  the  more  recent  case  of  State  v.  Murray,  63  N.  C.  31, 
which  was  on  an  indictment  for  rape,  the  prosecutrix  was 
asked  if  she  "had  not  been  delivered  of  a  bastard  child,  and  had 
had  sexual  intercourse  with  other  men,"  and  the  judge  below 
would  not  allow  the  question  to  be  put.  Upon  appeal,  Pear- 
son, C.  J.,  speaking  for  the  court,  declared  this  to  be  error. 
But  in  State  v.  Marsh,  64  N.  C.  378,  a  witness  was  asked  if  he 
had  not  committed  willful  and  corrupt  perjury  in  Georgia,  hy 
swearing  that  he  had  not  brought  negroes  into  the  state,  and 
this  question  was  propounded  to  impeach  -the  credibility  of 
the  witness.  It  was  ruled  out,  and  upon  appeal,  Battle,  J., 
delivering  the  opinion,  thus  disposes  of  the  exception:  "If 
the  witness  had  been  asked  whether  he  had  or  had  not  com- 
mitted perjury  in  this  state,  he  certainly  would  have  been  pro- 
tected from  answering  what  might  have  exposed  him  to  a 
criminal  prosecution  in  our  courts,  and  in  such  case,  we  are 
inclined  to  think  that  the  question  ought  not  to  be  allowed  to 
be  put  at  all.  But  our  courts,  in  administering  justice  among 
their  suitors,  will  not  notice  the  criminal  laws  of  another  state 
or  country,  so  far  as  to  protect  a  witness  from  being  asked  if  he 
had  not  violated  them.  We  are  of  the  opinion,  therefore,  that 
the  question  was  improperly  ruled  out,  and  that  the  defendant 
is  entitled  to  the  benefit  of  another  trial." 
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This  ruling  proceeds  upon  the  principle  that  self-criminat- 
ing evidence  cannot  be  drawn  from  the  witness,  against  his 
will,  when  it  relates  to  offenses  committed  within  the  juris- 
diction of  the  state;  but  the  protection  does  not  extend  to 
such  as  are  committed  beyond  its  jurisdiction,  and  which 
violate  the  laws  of  another  state  or  country.  The  crime  of 
perjury  exists  under  the  common  law,  and  is  recognized  as 
€uch  in  like  manner  as  homicide. 

This  case  is  not  distinguishable  in  principle  from  that  be- 
fore us.  We  prefer,  however,  to  put  our  decision  upon  other 
ground, —  more  satisfactory  to  our  own  minds,  and  well  sus- 
tained by  adjudications  in  other  courts. 

A  person  charged  with  crime  may,  "  at  his  own  request,  but 
not  otherwise,"  become  a  witness  on  his  own  behalf  upon 
the  trial,  and  his  failure  to  claim  the  privilege  and  offer  his 
own  testimony  is  not  permitted  to  become  the  subject  of  com- 
ment to  his  prejudice  by  counsel  for  the  prosecution:  Code, 
sec.  1353.  He  is,  when  he  chooses  to  testify,  bound  to  disclose 
all  he  knows,  whether  criminating  or  disparaging  to  himself, 
as  does  an  ordinary  witness  when  testifying  on  matters  of 
which  he  might  claim  the  privilege  of  being  silent;  binds 
himself  to  tell  the  whole  truth,  and  all  that  he  knows  of  the 
transaction,  to  part  of  which  only  he  has  testified.  In  either 
such  case  the  privilege  is  waived. 

In  McGarry  v.  People,  2  Lans.  227-233,  it  is  said  of  a  party 
testifying:  "It  was  not  compelling  him"  to  be  a  witness 
against  himself,  within  article  1,  section  6,  of  the  constitution 
of  this  state.  He  was  a  voluntary  witness  under  the  provis- 
ions of  chapter  678  of  the  laws  of  1869.  He  was  not  only  a 
volunteer,  but  had  taken  the  necessary  oath  to  enable  him  to 
testify,  "to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,"  upon  the  whole  issue  of  traverse  between  himself 
and  the  people.  He  could  not  have  been  compelled  to  give 
evidence  at  all;  but  when  he  made  himself  a  witness  under 
the  privilege  conferred  upon  him  by  this  statute,  he  waived 
the  constitutional  protection  in  his  favor,  and  subjected  him- 
self to  the  peril  of  being  examined  as  to  any  and  every  mat- 
ter pertinent  to  the  issue.  To  the  same  effect  is  Burdick  v. 
PeopU,  58  Barb.  51-58. 

In  Brandon  v.  People,  42  N.  Y.  265,  upon  the  trial  of  the  ac- 
cused for  larceny,  she  was  asked:  '*  Have  you  ever  been  arrested 
before  for  theft?"  An  objection  to  the  testimony  was  over* 
ruled,  and  she  answered  in  the  affirmiilive. 


Sept.  1887.]  State  t*.  Thomas.  o'5 

In  Commonwealth  v.  Lannan,  13  Allen,  563-5G9,  Hoar,  J., 
41868  this  language :  "  The  defendant,  by  oflfering  himself  as  a 
witness,  waives  his  right  to  object  to  any  question  pertinent  to 
the  issue  on  the  ground  that  the  answer  may  tend  to  criminate 
him.  He  is  not  required  to  testify,  and  may  protect  himself 
by  not  doing  so,"  citing  Commonwealth  v.  Price,  10  Gray,  472; 
71  Am.  Dec.  668. 

Again,  says  Bigelow,  C.  J.,  in  Commonwealth  v.  Mullen^  97 
Mass.  545,  546:  "  If  he  oflFers  himself  as  a  witness,  he  waives 
his  constitutional  privilege  of  refusing  to  furnish  evidence 
against  himself,  and  may  be  interrogated  as  a  general  witness 
in  the  cause." 

"  By  taking  the  stand  as  a  witness,"  to  use  the  words  of 
Oobb,.J.,  "he  waived  his  constitutional  privilege  of  refusing 
to  furnish  evidence  against  himself,  and  subjected  himself  to 
be  treated  as  a  witness":  Commonwealth  v.  Morgan,  107  Mass. 
199-205.  These  references,  in  connection  with  State  v.  Marsh, 
^xpra,  dispose  of  the  exception. 

2.  We  do  not  find  anything  in  the  charge  of  the  court  to 
warrant  the  exceptions  taken  to  it.  So  far  as  it  relates  to  the 
burden  of  proof  in  reducing  the  grade  of  the  homicide,  when 
there  had  been  a  willful  killing,  the  charge  is  in  accord  with 
the  law  as  declared  in  State  v.  Bowman,  80  N.  C.  432,  and  State 
V.  Brittain,  89  Id.  481,  and  the  series  of  cases  cited  by  Mr.  Jus- 
tice Ashe  in  the  last. 

The  presiding  judge,  as  the  case  on  appeal  states,  while  not 
setting  out  in  words  the  charge  upon  the  point,  "explained 
to  the  jury  the  diflFerence  between  murder  and  manslaughter, 
and  applied  the  rule  of  law  so  announced  to  the  evidence  in 
the  case,"  and  to  this  no  exception  is  taken.  The  charge  is 
not,  therefore,  obnoxious  to  the  complaint,  based  upon  tlie 
ruling  in  State  v.  Jones,  87  N.  C.  547,  when  the  court  declared 
the  law  in  general  terms,  without  adapting  it  to  the  different 
aspects  of  the  evidence,  as  required  by  the  Code,  section  412. 
So  he  did  direct  the  jury  to  find  of  what  crime  the  prisoner 
was  guilty,  from  an  examination  of  all  the  evidence,  and 
of  course,  if  that  of  the  state  showed  the  mitigating  cir- 
cumstances, it  would  be  as  protective  as  if  proved  by  the 
prisoner.  He  was  not  bound  by  the  very  words  of  the  intro- 
duction, if  correct  in  itself,  when  it  was  substantially  given: 
State  V.  Neville,  6  Jones,  423;  State  v.  Boon,  82  N.  C.  637; 
Bencher  v.  Wynne,  86  Id.  268. 

The  exception,  based  upon  what  transpired  on  the  retura 
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of  the  jury,  when  information  was  asked  whether  in  case  of 
doubt  of  the  testimony  of  any  witness  the  prisoner  was  entitled 
to  it,  is  also  untenable.  The  inquiry,  in  form,  is  indeiSnite  in 
its  terms,  but  assuming  it  to  refer  to  a  supposed  defect  in  the 
inculpating  evidence,  the  answer  from  the  judge  seems  to  meet 
it,  and  was  accepted  by  the  jurors  as  satisfactory.  It  was 
virtually  a  repetition  of  what  had  been  before  said,  that  the 
homicide  being  conceded  to  have  been  committed  with  a 
deadly  weapon,  and  intentionally,  the  law  pronounced  it  mur- 
der, unless,  upon  the  evidence,  it  should  be  reduced  to  a  lower 
grade,  and  that  the  doubt  as  to  whether  this  was  sufficiently 
proved  was  not  to  be  resolved  in  the  prisoner's  favor. 

The  case  has  been  ably  argued  for  the  prisoner  and  the 
defense  considered  with  the  consideration  due  to  it.  It  must 
be  declared  there  is  no  error,  and  the  judgment  affirmed. 


Whxtheb  Accused  Offebino  HoisELr  as  Witness  can  Retusb  to  An- 
swer Question,  because  his  Akswbb  would  Cbihinatv  Hm:  See  People  v. 
Nodke,  46  Am.  Rep.  128;  Hatioff-v.  State,  41  Id.  496;  People  v.  Brown,  28  Id. 
183,  note;  note  to  State  v.  WhUe,  27  Id.  140;  State  t.  WerUiDorth,  20  Id.  688; 
Commonwealth  v.  Nichob,  19  Id.  346,  note  348;  State  v.  Ober,  13  Id.  88,  not« 
92;  note  to  Friet  r.  Brvgler,  21  Am.  Dec.  61. 
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UvDxrs  Ikfloehoe.  — If  an  antecedent  fidaciary  relation  exuts,  a  coort  of 
equity  will  presmne  confidence  placed  and  influence  exerted.  This  rule 
is  not  limited  to  the  relation  of  attorney  and  client,  guardian  and  ward, 
trustee  and  cetitui  que  trust,  or  other  similar  relations,  but  holds  good 
wherever  fiduciary  relations  exist,  and  there  has  been  a  confidence 
reposed  which  invests  the  person  trusted  with  an  advantage  in  treating 
with  the  person  so  confiding. 

BuBi'EN  or  Peoof  Rests  on  Pkbson  Ocouptinq  Fiduciary  Rklation  to 
show  that  a  transaction  entered  into  between  him  and  the  person  trust- 
ing him  is  just  and  fair,  and  that  no  unfair  advantage  was  derived  from 
the  fiduciary  relation. 

PsBsoN  Holds  Confidential  Relation  to  Another  when  the  latter  em> 
ploys  him,  because  of  his  supposed  ability  and  integrity,  as  a  confi- 
dential adviser  to  transact  business,  and  he  is  precluded  from  taking 
advantage  of  his  situation,  and  from  using  information  thus  acquired,  to 
the  detriment  of  his  employer. 

HoRTQAQE  Obtained  bt  Representations  of  Mortoaqor's  Lbqal  Ad- 
viser, to  the  effect  that  a  previous  transfer  to  the  mortgagor  could  and 
would  be  set  aside  as  fraudulent,  unless  he  made  such  mortgage,  and 
thereby  secured  certain  creditors  of  his  grantor,  will  be  vacated  in  equity 
as  procured  by  the  undue  infiuencc  of  such  legal  adviser.  It  is  imma- 
terial that  he  was  not  a  regular  attorney,  if  he  was  employed  and 
trusted  as  such  by  the  mortgagor  and  others. 

Bill  for  the  cancellation  of  a  mortgage.  The  prayer  of  the 
bill  was  granted  in  the  trial  court.  On  appeal  to  the  general 
terra,  the  judgment  was  modified  so  as  to  require  the  com- 
plainant to  refund  one  dollar  paid  to  him  as  a  nominal  con- 
«ideration  of  such  mortgage. 

857 


358  Fisher  v.  Bishop.  [New  York^ 

W.  H.  Johnson,  for  the  appellants. 
WUliam  YoumanSj  for  the  respondent. 

By  Court,  Ruqek,  C.  J.  This  is  an  action  in  equity  to  pro- 
cure the  surrender  and  cancellation  of  a  bond  and  mortgage,. 
alleged  to  have  been  procured  by  duress  and  undue  influence 
exercised  by  the  defendants  upon  the  plaintiff  to  that  end. 

The  proof  showed  that  the  plaintiff  was  a  farmer,  almost 
seventy  years  of  age,  residing  in  Sidney,  and  had  become 
much  involved  as  an  indorser  for  his  son,  who  had  recently 
failed  in  business,  and  absconded.  On  the  day  of  his  flight 
the  son  had  executed  to  his  father  a  transfer  of  property  for 
the  purpose  of  securing  ,him,  as  far  as  he  was  able,  for  tlie 
liabilities  which  his  father  had  incurred  on  his  account.  Tho 
plaintiff  had  become  much  embarrassed  by  these  liabilities, 
as  well  as  mortified  and  distressed  by  the  shame  and  disgrace- 
which  he  apprehended  from  his  son's  misconduct.  The  de- 
fendant Wattles  was  also  a  resident  of  Sidney,  where  he  had 
been  a  justice  of  the  peace  for  many  years,  and  was  largelj-" 
employed  by  the  people  of  the  vicinity  as  a  legal  adviser  and 
conveyancer.  He  had  been  frequently  employed  in  that 
capacity  by  the  plaintiff,  and  was  engaged  by  him  in  tha 
transaction  wherein  the  son  attempted  to  secure  the  plaintiff, 
and  drew  the  transfer  made  on  that  occasion.  Three  days 
after  the  son  had  absconded,  the  defendants  obtained  the  bond 
and  mortgage  in  suit,  and  the  proof  shows  that  it  was  executed 
by  the  plaintiff  through  fear  excited  by  the  representations  of 
Wattles  that  the  transfers  from  the  son  to  plaintiff  were  fraudu- 
lent against  creditors,  and  that  unless  the  plaintiff  secured  the 
defendants  they  could  and  would  set  aside  such  transfers  ap 
fraudulent.  These  threats  were  several  times  repeated  during 
the  two  or  three  days  occupied  by  the  negotiations  between 
defendants  and  plaintiff,  and  during  which  the  plaintiff  resisted 
all  efforts  to  induce  him  to  give  the  security  demanded. 
Finally,  on  the  third  day,  his  resistance  was  overcome,  and 
he  consented  to  execute  the  mortgage.  He  was  under  no 
legal  or  moral  obligation  to  do  so,  as  his  liabilities  for  his  son 
already  exceeded  the  value  of  the  property  received  by  him  as 
security. 

We  think  the  circumstances  of  the  case  establish  the  fact  of 
undue  influence  within  the  meaning  of  the  rule  which  avoids 
contracts  and  conveyances  so  obtained.  It  is  said  in  Pome- 
roy's  Equity  Jurisprudence,  section  951:  "Where  an  antecedenv 
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fiduciary  relation  exists,  a  court  of  equity  will  presume  confi- 
dence placed  and  influence  exerted;  where  there  is  no  such 
fiduciary  relation,  the  confidence  and  Influence  must  be  proved 
by  satisfactory  extrinsic  evidence;  the  rules  of  equity  and  the 
remedies  which  it  bestows  are  exactly  the  same  in  each  of 
these  two  cases.  The  doctrine  of  equity  concerning  undue 
influence  is  very  broad,  and  is  based  upon  principles  of  the 
highest  morality.  It  reaches  every  case,  and  grants  relief 
where  influence  is  acquired  and  abused,  or  where  confidence 
is  reposed  and  betrayed." 

Lord  Cranworth,  in  Smith  v.  Kay,  7  H.  L.  771,  laid  down  the 
rule  in  these  words:  "There  is  no  branch  of  the  jurisdiction  of 
the  court  of  chancery  which  it  is  more  ready  to  exercise  than 
that  which  protects  infants  and  persons  in  a  situation  of  de- 
pendence, as  it  were,  upon  others,  from  being  imposed  upon  by 
those  upon  whom  they  are  so  dependent.  The  familiar  cases 
of  the  influence  of  a  parent  over  his  child,  of  a  guardian  over 
his  ward,  of  an  attorney  over  his  client,  are  but  instances";  but 
as  said  by  Lord  Eldon  in  Gibson  v.  Jeyes,  6  Ves.  266,  it  is  "the 
great  rule  applying  to  trustees,  attorneys,  or  any  one  else."  It 
will  be  seen  that  the  rule  is  not  limited  to  cases  of  attorney 
and  client,  guardian  and  ward,  trustee  and  cestui  que  trust,  or 
other  similar  relations,  but  it  holds  good  wherever  fiduciary 
relations  exist,  and  there  has  been  a  confidence  reposed  which 
invests  the  person  trusted  with  an  advantage  in  treating 
with  the  person  so  confiding:  Freelove  v.  Cole,  41  Barb.  318; 
Ford  v.  Harrington,  16  N.  Y.  285.  When  this  relation  is 
shown  to  exist,  it  imposes  the  burden  of  proof  upon  the  person 
taking  securities,  or  making  cont'^acts  inuring  to  his  benefit, 
to  show  that  the  transaction  is  just  and  fair,  and  that  he  has 
derived  no  unfair  advantage  from  his  fiduciary  relation:  Mason 
v.  Ring,  2  Abb.  Pr.,  N.  S.,  322.  Cases  holding  that  contracts 
obtained  under  circumstances  which  amount  to  legal  con- 
straint only,  or  threats  of  doing  that  which  the  party  threat- 
ening had  a  legal  right  to  do,  are  not  controlling,  or  even 
important,  in  considering  the  case  made  by  the  proof  in  this 
action.  One  who  has,  by  reason  of  his  supposed  ability  and 
integrity,  been  employed  by  another  as  a  confidential  adviser 
to  transact  the  l)usiness  of  obtaining  surety  from  an  insolvent 
debtor,  and  who  draws  the  transfer  of  property  for  that  pur- 
pose, occupies  a  confidential  position  towards  his  employer, 
which,  in  good  faith  and  common  honesty,  should  preclude 
him  from  taking  advantage  of  his  situation,  and  using  the  in- 
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formation  thus  acquired  to  the  detriment  or  disadvantage  of 
his  employer. 

There  was  no  evidence  in  the  case  which  tended  to  show 
that  the  transfers  from  the  son  were  in  fact  tainted  with  fraud, 
or  subject  to  any  suspicion,  but  the  assertion  that  they  were 
subject  to  be  set  aside  for  that  reason,  coming  from  the  person 
in  whom  the  plaintiff  had  confided,  and  whom  he  had  reason 
to  suppose  competent  to  determine  that  question,  must  have 
weighed  with  great  force  upon  the  mind  of  an  old  man,  igno- 
rant of  legal  proceedings,  and  already  involved  in  debts  and 
liabilities  almost  beyond  his  capacity  to  meet.  The  plaintiff 
might  well  have  been  quite  unconscious  of  any  fraud  in  the 
transaction,  and  yet  have  lent  a  ready  belief  to  the  proposition 
BO  often  asserted  by  his  confidential  adviser,  that  the  transfers 
were  fraudulent,  and  could  and  would  be  set  aside. 

The  extent  to  which  the  plaintiff  confided  in  the  defendant 
Wattles  is  clearly  shown  by  the  fact  that  he  had  frequently 
employed  him  in  business  transactions,  and  that  the  convey- 
ances which  he  then  threatened  to  annul  and  overthrow  were 
drawn  by  him,  and  accepted  under  his  advice  and  co-opera- 
tion. It  was  a  gross  breach  of  good  faith  for  a  person  thus 
trusted,  and  who  had,  by  conducting  the  business,  vouched 
for  its  validity  and  lawfulness,  to  turn  around,  for  the  purpose 
of  gaining  a  personal  advantage,  and  assert  that  he  had  been 
engaged  in  an  illegal  transaction,  which  he  could  at  his  own 
option  annul  and  destroy. 

The  case  shows  that  by  these  means  the  defendants  have 
obtained  security  for  a  large  amount,  from  an  old  man  who 
was  under  no  legal  or  moral  obligation  to  give  it,  and  without 
any  consideration  to  support  it,  except  the  nominal  one  of  a 
dollar,  and  that  this  was  extorted  at  a  time  when  he  was 
laboring  under  much  distress  and  anxiety  of  mind  on  account 
of  the  trouble  that  encompassed  him.  The  parties,  in  this 
case,  did  not  meet  on  equal  terms,  and  the  defendants  took  an 
unfair  advantage  of  the  position  in  which  they  had  been  placed, 
and  of  the  confidence  reposed  in  them  by  the  plaintiff,  to  pro- 
cure from  him  a  valuable  security  to  which  they  had  no  legal 
right. 

We  think  the  case  is  clearly  within  the  rules  above  laid 
down,  and  that  the  defendants  should  be  required  to  cancel 
the  obligation  obtained.  The  disposition  made  by  the  general 
term  of  the  appellants'  claim,  that  the  mortgage  should  be 
sustained,  because  the  plaintiff  did  not  offer  to  return  iha 
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consideration  of  one  dollar  before  suit  brought,  was  correct: 
Allerton  v.  Allerton,  50  N.  Y.  670.  That  disposition  was  a 
modification  of  the  judgment  below,  by  directing  a  repayment 
of  the  one  dollar. 

The  judgment  should  be  aflSrmed. 

Traiystkr  bt  Father,  under  Influence  of  Son,  of  all  his  property 
to  his  son,  is  presumptively  void:  Jacox  v.  Jacox,  29  Am.  Rep.  547.  Con- 
veyance by  minor,  on  day  he  becomes  of  age,  of  all  his  property  to  one  hold- 
ing relation  of  parent  and  guardian,  will  be  upheld  in  equity  only  upon  a 
showing  that  it  is  just  and  equitable:  Berkmeyer  v.  Kilkrman,  30  Id.  577. 
The  same  is  true  where  a  daughter  assumes  an  obligation  for  the  benefit  of 
her  father,  with  whom  she  was  living:  Nohle'a  AdrrCr  v.  Moses,  60  Id.  175. 

Undue  Influence  of  Wife  Avoids  Transfer  to  Her  of  her  Hus- 
band's Property:  Haydock  v.  Haydock,  38  Am.  Rep.  385.  Undue  influence 
of  husband  invalidates  transfer  by  wife:  Boyd  v.  La  Montagnie,  29  Id.  197; 
Darlington's  Appeal,  27  Id.  726. 

Undue  Influence  of  Guardian. — Transaction  between  guardian  and 
ward,  from  which  guardian  derives  benefit,  is  presumptively  void:  Ferguson 
V.  Lowery,  25  Am.  Rep.  718.  Equity  will  not  permit  guardian,  or  other  per- 
aon  standing  in  a  fiduciary  relation,  to  derive  profit  from  any  transaction 
which  occurs  during  the  continuance  of  such  relation:  Long  v.  Mul/ord,  93 
Am.  Dec.  638. 

Contract  Made  between  Spiritualistic  Medium  and  Believer  in  hia 
powers  is  presumed  to  have  been  induced  by  undue  influence:  Conner  v. 
Stanley,  1  Am.  St.  Rep.  84. 

Undue  Influence,  Question  of,  where  Patient  has  Made  Gift  to 
Physician,  is  proper  for  the  jury:  Woodbury  v.  Woodbury,  55  Am.  Rep.  479, 
and  note.  Gift  by  patient  to  physician  and  confidential  friend  upheld: 
Audenrad'a  Appeal,  33  Id.  731,  and  extended  note. 

Presumption  of  Undue  Influence  arises  where  beneficiary  under  the 
will,  while  holding  confidential  relations  to  testator,  prepares  and  directs  ex- 
ecution of  will:  Yardley  v.  Cuthhertson,  56  Am.  Rep.  218.  Bequests  by  will, 
gifts,  or  grants,  obtained  from  the  ward  by  the  guardian,  from  cestui  que  trust 
by  trustee,  from  child  by  parent,  or  from  client  by  attorney,  are  generally 
held  to  be  presumptively  void,  and  obtained  through  undue  influence:  Oar* 
Vina  Adm'r  v.  WilUams,  100  Am,  Dec.  314,  and  note  324. 

Undue  Influence  in  Obtaining  Will,  What  is:  Baldwin  v.  Parker,  96 
Am.  Dec.  677,  and  note;  Taylor  v.  Kelly,  68  Id.  150;  Potts  v.  House,  50  Id. 
329,  and  note  360.  Influence  suflBcient  to  invalidate  will  must  be  what:  Hig' 
gins  V.  Carlton,  92  Id.  666;  MonroeTv.  Barclay,  93  Id.  620. 

Undue  Influence,  What  is  and  What  is  not:  Dean  v.  Nagley,  80  Am. 
Dec.  620;  Webb  v.  Fleniming,  76  Id.  675.  Gift  by  testator  to  his  mistress,  to 
the  exclusion  of  his  kindred,  does  not  raise  the  presumption  of  undue  influ- 
ence; Porsdietv.  Porschet,  56  Am.  Rep.  880. 

Undue  Influence  is  Presumed  where  legacy  is  given  by  client  to  attor- 
ney by  whom  will  was  drawn:  St.  Lerjer'n  Appeal,  91  Am.  Dec.  736;  and 
where  distributee  sells  to  administrator:  Williams  v.  Powell,  41  Am.  Rep. 
742;  and  where  sister  leases  property  to  her  brother,  with  whom  she  is  liv- 
ing: Gillespie  v.  Holland,  48  Id.  1.     It  is  not  presumed  where  will  is  drawn 
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by  conficlential  friend  and  hTisl)and  of  a  beneficiary  nnder  tbe  will:  iTontagtte 
V.  Allen's  Eke'rs,  49  Id.  384;  nor  where  a  party  to  a  contract  is  an  attorney, 
and  draws  necessary  papers  gratuitously:  Stout  v.  Smith,  50  Id.  633. 

Antsnttftial  Aokkembnts,  how  Affected  b7  Undue  Inflxtence:  Pierc* 
r.  Pierce,  27  An.  B«p.  22,  and  note. 
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[108  New  York,  81.] 

No  Oblioatiok  to  Rebuild  Rests  ok  Landlord  or  Tenant  on  the  do- 
stmction  of  the  leased  premises  by  fire. 

Tenant  Ck>NTiNnES  Liable  for  Rent  of  Premises  Injured  bt  Tolr,  so 
long  as  any  part  thereof  remains  in  existence  capable  of  being  occupied 
or  snjoyed  by  bim.  This  rule  has  been  so  modified  by  statute  in  New 
York  as  to  give  the  tenant  the  option  of  surrendering  possession  of  prem- 
ises destroyed  by  fire,  and  declaring  his  lease  at  an  end.  He  continues 
answerable  under  his  lease,  however,  until  he  exercises  his  option  and 
effects  a  full  and  absolute  surrender  of  the  premises. 

It  Landlord  Rebuilds  Premises  after  their  Destruction  by  Fire, 
the  tenant  has  the  right  to  enter  upon  the  premises  and  hold  them,  in- 
cluding the  new  structures,  to  the  end  of  the  term. 

Landlord  has  No  Right  to  Enter  upon  Leased  Premises  Injurkd  bt 
Fire,  for  the  purpose  of  rebuilding,  without  the  assent  of  the  tenant,  in 
the  absence  of  a  covenant  to  rebuild. 

To  Effect  Surrender  of  Existing  Lease,  bt  Operation  or  Law,  there 
must  be  a  new  lease,  valid  in  law,  to  pass  an  interest  according  to  th» 
contract  and  intention  of  the  parties. 

In  Construing  Contracts,  Court  should  Put  Itself,  as  near  as  may  be,, 
in  the  situation  of  the  parties,  and  from  a  consideration  of  the  surround- 
ing circumstances  and  the  occasion,  and  apparent  object  of  the  parties, 
determine  the  meaning  and  intent  of  the  language  used  by  them  in  their 
agreement. 

Agreement  to  Pay  Increased  Rent  is  Inoperative  and  Void,  when 
Tenant  has  the  right  to  remain  in  possession  of  the  premises  under  au 
existing  lease,  for  a  definite  term,  although  the  landlord  has  erected 
new  buildings  in  place  of  those  destroyed  by  fire.  Such  an  agreement  i» 
not  a  surrender  of  the  pre-existing  term,  and  accepting  a  new  term  in 
lieu  thereof;  and  even  if  construed  to  operate  as  such  surrender  and  re- 
leasing, it  cannot  have  effect  as  such,  in  the  present  case,  because  not  in 
writing. 

Summary  proceed'  ig  begun  before  a  justice  of  the  peace 
to  remove  the  defendant  f;  om  certain  premises  for  non-pay- 
ment of  rent.  The  justice  gave  judgment  for  the  plaintiff, 
which  was  afl&rmed  by  the  county  court.  This  judgment  of 
ai&rmance  was  reversed  by  the  general  term.  The  plaintiff 
then  appealed  to  this  court. 

W.  H.  Henderson,  for  the  appellan  t. 

Hudson  Ansley,  for  the  respondent. 
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By  Court,  Ruger,  C.  J.     On  the  fifth  day  of  September^ 

1880,  the  defendant  was  in  occupation  of  certain  premises  in. 
tlie  village  of  Salamanca  under  a  written  lease  from  the  plain- 
tiff to  him,  dated  February  20,  1880,  describing  such  premises 
by  metes  and  bounds,  and  the  building  thereon,  for  a  term  of 
three  years,  at  an  annual  rent  of  three  hundred  dollars.  The 
premises  consisted  of  a  plat  of  ground  extending  thirty-five 
feet  front  and  rear,  and  twelve  rods  long,  upon  which  was 
erected  a  wooden  building  intended  to  be  used  for  mercantile 
purposes.  On  that  day  the  building  was  destroyed  by  fire, 
and  thereafter,  within  four  months,  the  landlord  rebuilt  upon 
the  same  premises  a  much  enlarged  building  of  brick,  at  an. 
expense  considerably  in  excess  of  the  cost  of  the  original 
structure.  Immediately  after  the  fire  the  defendant  erected  a 
shanty  upon  the  same  premises  and  continued  to  occupy  it  as 
a  drug-store  until  about  Christmas,  1880,  when  he  removed 
his  goods  into,  and  took  possession  of,  the  brick  structure. 
This  proceeding  was  commenced  by  the  plaintiff  to  remove 
the  defendant  from  the  premises  by  summary  proceedings,, 
upon  the  ground  of  a  failure  to  pay  the  rent  due  August  1, 

1881,  under  a  parol  contract  for  an  increase  of  rent  alleged  to- 
have  been  made  about  the  1st  of  December,  1880.  The  defense 
interposed  was,  first,  a  denial  that  any  such  agreement  was 
made;  second,  that  if  there  had  been  it  was  void  by  the  statute- 
of  frauds,  and  inefiectual  as  a  surrender  of  the  existing  lease. 

Upon  the  destruction  by  fire  of  a  structure  occupied  by  a 
tenant,  no  obligation  rests  upon  either  the  landlord  or  the 
tenant  to  rebuild  it,  in  the  absence  of  covenants  in  the  lease- 
requiring  it  to  be  done:  Dowpe  v.  Genin,  45  N.  Y.  119.  The 
tenant  is,  however,  at  common  law,  liable  to  pay  the  rent  re- 
served by  the  lease  so  long  as  any  part  of  the  demised  prem- 
ises remains  in  existence  capable  of  being  occupied  or  enjoyed 
by  such  tenant.  Under  the  statute,  however,  in  case  of  the- 
destruction  of  such  buildings,  the  tenant  is  entitled  to  exercise 
an  option,  either  to  declare  the  lease  at  an  end,  and  to  quit 
and  surrender  possession  of  the  premises,  or  to  continue  in  the 
possession  thereof  until  the  expiration  of  his  term,  paying 
the  rent  reserved  by  his  lease:  Laws  of  1860,  c.  345.  The 
mere  fact  of  the  destruction  of  the  buildings  does  not  termi- 
nate the  lease,  and  the  tenant,  unless  he  exercises  this  option,, 
and  effects  a  full  and  absolute  surrender  of  the  premises,  con- 
tinues liable  under  the  covenants  of  his  lease  for  t;ic-  payment 
of  rent:  Johnson  \\  Oppenheim,  55  N.  Y.  280.     The  tenant  has- 
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the  right  to  build  on  the  premises,  and  occupy  such  building 
for  the  remainder  of  the  term,  if  he  chooses  to  do  so,  under  tho 
■conditions  of  his  original  lease;  or  if  the  landlord  voluntarily 
elects  to  rebuild,  the  tenant  has  the  right  to  enter  into  posses- 
sion of  such  new  building,  and  retain  it  for  the  term.  It  is 
quite  clear  that,  in  the  absence  of  a  covenant  to  rebuild,  the 
landlord  has  no  right  to  enter  upon  the  demised  premises  and 
take  possession,  to  the  exclusion  of  the  tenant,  for  the  purpose 
of  erecting  a  new  structure;  but  if  the  tenant  makes  no  objec- 
tion to  such  a  proceeding,  it  would  be  deemed  a  license  from 
him  to  the  landlord  to  enter  for  the  purpose  of  rebuilding: 
Wood  on  Landlord  and  Tenant,  915. 

In  the  case  at  bar  the  tenant  did  not  elect  to  surrender  hia 
lease,  and  the  landlord,  with  the  apparent  consent  of  the 
tenant,  proceeded  immediately  to  make  arrangements  to  re- 
build on  the  premises.  Frequent  communications  between 
the  landlord  and  tenant  occurred  during  the  erection  of  the 
building,  from  which  the  consent  of  the  tenant  to  such  a  pro- 
ceeding must  be  inferred,  and  indeed,  he  had  charge  of  the 
work  until  the  foundation  walls  were  laid,  and  superintended 
their  construction.  The  landlord  at  first  contemplated  erecting 
A  structure  substantially  of  the  same  material  and  dimensions 
as  the  original  building,  and  had  proceeded  to  some  consider- 
able extent  in  the  execution  of  that  project  when  his  design 
was  arrested  by  the  passage  of  a  village  ordinance,  forbidding 
the  erection  of  a  wooden  building  in  that  place.  His  plans 
were  then  changed,  and  he  concluded  to  build  of  brick,  en- 
larging the  size  of  the  building,  and  as  early  as  the  middle  of 
September  had  contracted  with  a  builder  to  perform  the  work. 
During  the  course  of  the  erection,  but  at  what  precise  time 
does  not  appear,  he  announced  to  the  tenant  an  intention  to 
increase  the  rent,  but  stated  that  until  he  knew  how  much  it 
would  cost,  he  could  not  tell  how  much  more  he  should  charge. 
To  this  the  defendant  replied  that  he  expected  to  pay  more. 
The  rebuilding  then  continued  until  it  was  nearly  completed, 
when  the  conversation  occurred  which  the  plaintiflF  claims  con- 
stituted a  new  lease  for  the  occupation  of  the  premises  and  a 
surrender  of  the  previous  term.  Although  the  plaintiff's  testi- 
mony as  to  the  contract  was  controverted  by  the  defendant's 
witnesses,  yet,  as  the  justice  rendered  judgment  in  favor  of 
the  plaintiff,  we  are  bound  to  assume  upon  this  appeal  that 
the  trial  court  found  in  favor  of  the  plaintiff's  version  of  the 
transaction. 
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Nothing  was  said  in  that  conversation  about  the  making  of 
a  new  lease  or  the  surrender  of  the  old  one,  but  an  agreement 
is  sought  to  be  implied  from  the  fact  that  the  defendant  agreed 
to  pay  an  increased  rent.  As  stated  by  the  plaintiff",  the  con- 
versation was  as  follows:  "Arnold  [defendant's  agent]  called 
me  to  him  and  asked  me  what  I  was  going  to  charge  him  for 
rent  of  the  building;  I  told  him  it  would  be  worth  eight  hun- 
dred dollars  a  year,  but  I  would  not  charge  him  that,  — that  h& 
could  have  it  for  fifty  dollars  per  month;  he  said  he  thought 
it  w&s  pretty  high;  I  told  him  it  was  as  cheap  as  the  old  build- 
ing considering  the  rooms  above,  insurance,  etc.;  .  .  ^  .  he 
wanted  to  rent  the  brick  new  store  building;  I  told  him  I 
should  not  charge  him  rent  from  the  time  of  the  fire  until  h& 
took  possession  of  the  new  building;  he  asked  me  what  I  would 
allow  him  for  putting  in  the  store  fixtures,  counters,  shelves, 
drawers,  etc.;  I  told  him  he  could  put  them  in  to  suit  himself, 
and  I  \«rould  allow  him  $250  as  rent  on  this  agreement;  he 
said  he  would  keep  a  correct  account  of  the  expenses,  and  if 
it  did  not  cost  $250  I  need  not  allow  any  more  than  it  cost." 
It  was  shown  that  subsequent  to  this  conversation,  the  defend- 
ant took  possession  of  the  newly  erected  buildings  and  con- 
tinued to  occupy  them  as  a  drug-store.  It  is  provided  by 
statute  that  "  no  estate  or  interest  in  lands,  other  than  leases, 
for  a  term  not  exceeding  one  year,  ....  shall  hereafter  be 
created,  granted,  assigned,  surrendered,  or  declared,  unless 
by  act  or  operation  of  law,  or  by  a  deed  or  conveyance  in 
writing,  subscribed  by  the  party  creating,  granting,  assigning, 
surrendering,  or  declaring  the  same":  3  R.  S.,  7th  ed.,  sec. 
6,  p.  2326. 

It  is,  therefore,  quite  clear  that  the  new  agreement  could  not 
operate  as  a  surrender  of  the  old  term,  unless,  by  the  creation 
of  a  new  term  inconsistent  with  the  existing  lease,  an  intent 
to  do  so  can  be  clearly  implied.  It  was  said  by  Allen,  J.,  in 
Coe  V.  Hobby,  72  N.  Y.  145,  28  Am.  Rep.  120:  "A  surrender  is 
implied  and  so  effected  by  operation  of  law  within  the  statute 
quoted  when  another  estate  is  created  by  the  reversioner  or 
remainderman,  with  the  assent  of  the  termor,  incompatible 
with  the  existing  estate  or  term.-  In  the  case  of  a  term  for 
years,  or  for  life,  it  may  be  by  the  acceptance  by  the  lessee  or 
termor  of  an  estate  incompatible  with  the  term,  or  by  the 
taking  of  a  new  lease  by  a  lessee.  It  will  not  be  implied 
against  the  intent  of  the  parties  as  manifested  by  their  acts; 
and  when  such  intention  cannot  be  presumed  without  doing 
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violence  to  common  sense,  the  presumption  will  not  be  sup- 
ported  The  furthest  that  our  courts  have  gone  is  to 

hold  that  to  effect  a  surrender  of  an  existing  lease  by  opera- 
tion of  law,  there  must  be'  a  new  lease,  valid  in  law,  to  pass 
an  interest  according  to  the  contract  and  intention  of  the 
parties." 

In  the  construction  of  contracts,  it  is  the  duty  of  the  court 
to  put  itself  as  near  as  may  be  in  the  situation  of  the  parties, 
and  from  a  consideration  of  the  surrounding  circumstances 
and  the  occasion  and  apparent  object  of  the  parties,  determine 
therefrom  the  meaning  and  intent  of  the  language  employed 
in  framing  their  agreement.  At  the  time  of  this  conversation, 
the  defendant  had  a  valid  lease  of  the  premises  for  an  unex- 
pired term  of  about  two  years  and  a  half,  which,  by  his  con- 
tinued occupation  of  the  premises  with  a  temporary  structure, 
and  his  frequent  conversations  with  the  plaintiff,  indicating  an 
intention  to  continue  in  possession  after  a  new  building  should 
be  erected,  repel  any  inference  that  by  the  new  arrangement 
he  supposed  he  was  surrendering  any  right  to  continue  his 
possession  under  the  old  lease.  Ilis  possession  of  the  prem- 
ises must  be  assumed  to  have  been  continued  under  his  legal 
title,  and  not  under  the  permission  of  the  landlord,  for  he 
needed  no  such  permission  to  protect  his  possession. 

What  was  it  the  parties  undertook  to  accomplish  by  the  con- 
versation recited?  The  plaintiff  evidently  undertook  to  get  an 
increased  rent,  and  the  defendant  just  as  certainly  promised 
to  give  it  to  him.  The  plaintiff  testified  that  the  tenant  stated 
"he  wanted  to  rent  the  brick  new  store  building."  This  might 
have  been  said  by  the  tenant  in  ignorance  of  his  legal  rights, 
and  under  the  supposition  that  the  destruction  of  the  original 
buildings  terminated  his  interest  therein;  but  however  that 
may  be,  he  did  not  indicate  an  intention  to  surrender  a  lease 
covering  twelve  rods  of  land  in  length  and  thirty  feet  in  width 
to  obtain  the  possession  of  the  new  building  alone.  The  sole 
object  and  purpose  of  the  new  contract  seems  to  have  been  to 
continue  the  occupation  of  the  defendant  under  the  existing 
lease  with  an  increased  rent.  The  old  lease  was  neither  sur- 
rendered, abrogated,  nor  annulled,  and  indeed,  no  allusion 
was  made  to  it  in  the  conversation,  and  the  only  purpose  of 
the  parties  seemed  to  be  to  leave  it  in  operation  and  change 
one  of  its  provisions,  viz.,  that  relating  to  the  amount  of  rent 
reserved.  There  was  no  attempt  to  create  a  new  term,  or  to 
change  the  extent  of  the  estate  demised,  or  in  fact,  to  execute 
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a  new  lease  inconsistent  with  the  continued  existence  of  the 
original  one.  It  seemed  to  have  been  assumed  by  the  parties 
that  the  defendant  could  still  continue  in  possession  of  the 
whole  premises,  including  that  part  covered  by  the  buildings, 
and  that  he  should  continue  thus  to  occupy  them  during  the 
unexpired  term  of  his  original  lease.  It  would  be  doing  vio- 
lence to  the  plain  purpose  of  the  parties  to  assume  that  the 
defendant  thereby  intended  to  surrender  the  rights  which  he 
had  in  possession  under  his  written  lease,  for  a  new  tenancy 
subject  to  be  terminated  by  his  lessor  at  the  end  of  one  month, 
or  that  he  intended  to  surrender  that  portion  of  the  property 
which  was  not  covered  by  the  buildings.  No  such  purpose 
can  be  implied  from  the  conversation.  If  it  could  in  any  way 
be  held  to  have  effected  a  new  lease  of  the  premises,  it  must 
also  be  held,  in  view  of  the  circumstances  and  the  obvious  in- 
tention of  the  parties,  that  it  was  intended  to  continue  during 
the  unexpired  term  of  the  existing  lease.  Such  a  term  could 
not  be  created  by  parol,  and  the  agreement,  therefore,  could 
not  create  a  valid  lease,  and  thereby  effect  a  surrender  of 
the  existing  lease  by  operation  of  law.  The  case  seems  to  us 
to  come  directly  within  the  decision  in  Coe  v.  Hobby,  supra  ^ 
and  to  be  controlled  by  it. 

The  claim  of  the  appellant,  that  the  erection  by  the  land- 
lord of  a  brick  building  at  an  increased  cost  was  a  sufficient 
consideration  for  the  alleged  contract,  is  not  supported  by  the 
evidence.  The  landlord  had  determined  to  rebuild  of  brick 
long  before  this  conversation  occurred,  and  the  building  had 
been  substantially  finished  before  the  alleged  agreement  was 
made. 

So,,  also,  the  claim  that  the  surrender  of  the  claim  for  rent 
during  the  time  that  the  building  was  in  process  of  erection 
was  a  sufficient  consideration,  is  untenable.  That  rent  was 
payable  under  the  defendant's  covenant,  and  a  parol,  unexe- 
cuted agreement  to  discharge  the  daim,  was  inoperative  and 
void:  Coe  v.  Hobby,  supra. 

The  claim,  also,  that  the  agreement  to  allow  the  tenant  to 
put  in  the  fixtures,  and  apply  the  cost  thereof  to  the  extent  of 
$250  upon  the  rent,  has  no  relation  to  the  provisions  of  the 
contract  under  consideration.  The  tenant  thereby  simply 
agreed  to  sustain  an  expense  which  the  landlord  would  other- 
wise have  borne;  and  the  promise  of  the  landlord  to  apply  it 
on  the  rent  was  an  easy  method  for  him  to  defray  the  cost  of 
the  improvement  to  his  property. 
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Our  conclusion  is,  that  the  conversation  referred  to  estab- 
lished a  simple  executory  agreement,  without  consideration, 
to  alter  the  terms  of  an  existing,  unexpired  lease,  in  which  no 
breach  had  occurred,  and  that  it  was  therefore  void. 

The  judgment  of  the  general  term  should  be  aflBrmed. 


Destruction  of  Demised  Premises  bt  Fire,  effect  of,  on  tenaat's  lia^ 
bility  for  rent:  Cowell  v.  Lumley,  2  Am.  Rep.  430. 

Lessee  is  not  Bound  to  Restore  Premises  Destroyed  bt  Fire,  al- 
though he  covenanted  to  restore  premises  "in  as  good  condition  as  when 
delivered  to  him ":  Miller  v.  Morris,  40  Am.  Rep.  814;  Warner  v.  Wagner, 
51  Id.  446;  and  "damages  by  elements,"  excepted  from  a  lessee's  covenant 
to  repair,  includes  destruction  by  fire  without  the  lessee's  fault:  Van  Warmer 
V.  Crane,  47  Id,  582.  Some  of  the  cases,  however,  hold  that  covenant  by 
tenant  to  repair  binds  him  to  rebuild  in  case  of  destruction  by  fire:  Hoy  v. 
Holt,  3G  Id.  659;  or  by  the  act  of  God,  or  from  the  elements,  or  by  act  of  a 
stranger:  Polack  v.  Pioclie,  95  Am.  Dec.  115,  and  extended  note;  and  where 
he  covenants  to  repair,  and  to  return  in  good  condition,  he  is  liable:  Ahhy  v. 
Billups,  72  Id.  143,  and  note;  but  he  is  released  from  rebuilding  wooden 
building  where  an  ordinance  is  passed  prohibiting  the  erection  of  such  build- 
ings: Cordea  v.  Miller,  33  Am.  Rep.  430;  nor  is  he  liable  in  damages  for  acci- 
dental  destruction  of  demised  premises  by  fire:  Howeth  v.  Anderson,  78  Am- 
Dec.  538;  but  if,  by  agreement,  lessee  insures  building,  and  collects  insur- 
ance after  destruction  of  building,  and  refuses  to  rebuild,  he  will  be  liable 
for  amount  of  insurance  received:  Hayes  v.  Ferguson,  64  Jim.  Rep.  398. 

Rei^tion  of  Landlord  and  Tenant  is  Terminated  by  the  destruction 
by  fire  of  the  leased  apartments:  McMillan  v.  Salomon,  94  Am.  Dec.  654,  and 
extended  note;  Harrington  v.  Watson,  50  Am.  Rep.  465,  and  note;  or  by  an 
act  of  God  or  the  public  enemy,  if  tenant  so  elects:  Coogan  v.  Parker,  16 
Id.  659;  nor  will  tenant  who  has  complied  with  terms  of  lease  as  to  keeping 
property  insured  be  liable  for  rent  after  destruction  of  property  by  fire: 
Whiiaker  v.  Hawley,  37  Id.  277.  But  Womack  v.  McQuarry,  92  Am.  Dec. 
306,  holds  that  tenant  is  not  relieved  from  his  express  contract  to  pay  rent 
by  the  destruction  by  fire  of  leased  premises;  nor  where  premises  were 
burned  through  the  negligence  or  fault  of  tenant:  Dorr  v.  Harkneas,  60  Am. 
Rep.  656;  nor  where  premises  were  rendered  damp  and  unhealthy  by  reason 
of  the  erection  of  a  building  on  adjoining  lot:  HiUard  v.  New  York  de  C.  O.  C. 
Co.,  52  Id.  99. 

Lessor  Who  Covenants  to  Make  All  Nkckssart  Rxpaibs  upon  th» 
outside  of  building  is  liable  in  damages  for  failing  to  rebuild  burned  prem- 
ises: Crocker  ▼,  Hill,  60  Am.  Rep.  322. 
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1108  New  Yobk,  80.1 
Purchase  of  Seat  in  Drawing-koom  Car  by  One  who  is  riding  on  a  free 
pass  does  not  relieve  him  from  the  character  of  a  free  passenger.  He  i3 
therefore  precluded  from  recovering  for  injuries  suflfered  by  him  through 
the  negligence  of  the  company  or  its  agents,  by  a  stipulation  indorsed  ou 
his  pass  to  the  eflfect  that  the  company  shall  not  be  liable  under  any 
circumstances  for  the  negligence  of  its  servants  or  otherwise. 

Frank  Loomis,  for  the  appellant. 

W.  W.  Rowley,  for  the  respondent. 

By  Court,  Ruger,  C.  J.  This  action  is  brought  by  the 
plaintiff  to  recover  damages  of  the  defendant  for  injuries  to 
his  person  and  property,  occasioned  by  a  collision  on  the  de- 
fendant's railroad  near  Spuyten  Duyvil  in  January,  1882, 
while  he  was  riding  from  Albany  to  New  York  on  a  regular 
train  of  the  defendant's  railroad.  The  distance  from  Albany 
to  New  York  is  about  150  miles,  and  the  regular  fare  is  $3.10. 

It  will  be  assumed  in  the  consideration  of  the  case  that  the 
collision  occurred  through  the  negligence  of  the  defendant, 
and  that,  in  the  absence  of  the  special  agreement  hereinafter 
referred  to,  the  defendant  would  have  been  liable  for  the 
injuries  suffered  by  the  plaintiff.  The  plaintiff,  however,  was 
at  the  time  riding  upon  a  free  pass,  issued  to  him  by  the  com- 
pany in  1881,  which  had  been  duly  extended  to  cover  the 
period  during  which  the  injuries  were  sustained.  This  pass 
bore  the  following  printed  indorsement:  "In  consideration  of 
receiving  this  ticket,  the  person  who  uses  it  voluntarily  as- 
sumes all  risk  of  accident,  and  expressly  agrees  that  the  com- 
pany" shall  not  be  liable  under  any  circumstances,  whether  by 
negligence  of  their  agents  or  otherwise,  for  any  injury  to  his 
person  or  for  any  loss  or  injury  to  his  property,  and  that  as 
for  him,  in  the  use  of  this  ticket  he  will  not  consider  the  com- 
pany as  common  carriers,  or  liable  to  him  as  such."  It  is 
conceded  that  the  plaintiff  used  this  pass  on  the  trip  during 
which  the  accident  occurred,  and  exhibited  it  to  the  conduc- 
tor when  his  passage  ticket  was  demanded  of  him.  Unless 
the  contract  indicated  by  this  pass  and  its  indorsements  ha3 
been  rescinded  or  annulled  by  some  other  valid  contract  be- 
tween the  parties,  it  is  clear  that  their  rights  and  liabilities 
must  be  governed  by  its  provisions.  It  is  not  claimed  by  the 
respondent  but  that  if  this  contract  was  in  full  force,  and  tho 

plaintiff  was  actually  riding  at  the  time  of  the  accident  solely 
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by  virtue  of  it,  that  it  would  control  the  liability  of  the  defend- 
ant, and  exempt  it  wholly  therefrom:  Seybolt  v.  N.  Y.,  L.  E., 
&  W.  R.  R.  Co.,  95  N.  Y.  562;  47  Am.  Rep.  75.  It  is  claimed, 
however,  that,  by  reason  of  the  purchase  of  a  ticket  entitling 
him  to  the  use  and  occupation  of  a  particular  seat  during 
the  passage  in  the  drawing-room  car  Empire,  he  became  a 
passenger  for  hire,  and  that  the  contract  expressed  in  the  pass 
must  be  deemed  to  have  been  abrogated  and  annulled  to  a 
certain  extent  by  the  new  contract. 

By  reference  to  the  opinion  delivered  in  the  court  below 
upon  a  former  appeal  of  this  case,  and  which  is  contained  in 
the  appeal-book,  we  infer  that  the  judgment  in  favor  of  the 
plaintiff  was  affirmed  upon  the  theory  that  the  contract  for 
a  seat  in  the  drawing-room  car  was  made  with  the  agents 
of  the  defendant,  and  that  such  a  contract  subverted  or  modi- 
fied for  this  trip  that  formed  by  the  pass  and  its  indorsements. 

It  is  not  pretended  but  that  the  plaintiff  secured  his  trans- 
portation on  this  occasion  by  virtue  of  his  pass,  but  it  is 
inferentially  argued  that  the  contract  for  the  purchase  of  a 
seat  annulled  the  express  condition  upon  which  the  pass  was 
issued  to  the  plaintiff,  while  it  left  the  pass  in  full  vigor  so 
far  as  it  gave  the  plaintiff  a  right  to  be  carried  on  defendant's 
road  from  Albany  to  New  York.  Perhaps  the  language  used 
by  the  court  below  will  afford  a  more  accurate  view  of  its 
position,  viz.:  "The  defendant  has  taken  money  from  the 
plaintiff  for  carrying  him,  and  it  has  no  right  to  say  that  he 
was  a  free  passenger,  and  to  ask  the  court  to  incorporate  into 
the  drawing-room  ticket  the  provisions  of  the  free  pass." 

The  vice  of  this  argument  is  in  the  assumption  that  "  the 
defendant  has  taken  money  from  the  plaintiff  for  carrying 
him."  Assuming  for  the  purposes  of  the  argument  that  the 
purchase  by  a  passenger  on  a  train  of  a  drawing-rooui  ticket 
from  a  drawing-room  car  conductor  has  the  same  force  and 
effect  as  though  purchased  from  the  train  conductor,  of  which 
there  is  much  doubt,  we  yet  think  that  such  a  purchase  has 
no  effect  upon  the  status  of  the  purchaser  as  a  passenger.  The 
contracts  of  a  railroad  corporation  must  be  construed  by  the 
same  rules  which  apply  to  those  of  other  parties,  and  must  be 
given  the  force  and  effect  which  was  within  the  contemplation 
and  understanding  of  the  parties  when  they  were  made.  The 
inquiry  then  is,  What  was  the  intention  of  the  parties  in  the 
transaction  culminating  in  the  sale  of  a  seat  in  the  drawing- 
room  car  for  the  trip? 
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It  is  undoubtedly  true  that  if  the  plaintiff  had  paid  his  fare, 
or  had  made  a  valid  contract  with  the  defendant  for  passage, 
which  was  inconsistent  with  the  provisions  of  the  pass,  it 
might  be  inferred  that  the  parties  intended  by  such  an  ar- 
rangement to  rescind  the  contract  previously  existing  between 
them,  at  least  to  the  extent  of  any  inconsistency.  But  we  are 
of  the  opinion  that  the  transaction  in  question  had  no  such 
effect,  and  that  the  purchase  of  a  right  to  enjoy  particular  and 
exclusive  accommodations  during  the  trip,  whether  made  with 
the  defendant  or  otherwise,  did  not,  so  long  as  the  pass  was 
used  to  secure  transportation,  in  any  way  aflfect  the  valid- 
ity of  the  agreement  expressed  therein.  Indeed,  the  terms 
printed  upon  the  ticket  by  which  the  plaintiff  secured  his 
seat  in  the  drawing-room  car  repel  a  contrary  inference,  and 
plainly  indicate  that  the  plaintiff  was  required  to  rely  for 
transportation  upon  his  pass,  for  it  is  there  stated  that  "  this 
check,  with  passage  ticket  or  fare,  will  be  taken  up  by  the 
■conductor  in  charge  of  train." 

The  inference  is  irresistible  that  the  ticket  for  a  seat  had  no 
relation  to  his  right  to  transportation,  but  that  the  latter  was 
expected  to  be  made  the  eubject  of  a  distinct  and  separate 
•contract  to  be  formed  by  agreement  between  the  parties.  In- 
stead of  its  being  supposed  by  the  parties  that  the  purchase 
of  a  seat  modified  the  previous  contract,  it  was  expressly 
understood  that  the  passenger  was  to  secure  the  right  of  trans- 
portation by  some  arrangement  already  or  thereafter  to  be 
made  with  the  conductor  of  the  train.  This  he  did  by  the 
production  and  presentation  of  the  pass  to  the  conductor,  and 
its  recognition  by  him,  and  by  the  express  provisions  of  the 
contract  embodied  therein  he  forfeited  his  right  to  claim  dam- 
ages for  injuries  suffered,  either  to  his  person  or  property  dur- 
ing that  trip. 

The  contract  for  a  seat  did  not  make  the  purchaser  a  pas- 
senger in  any  sense,  but  it  simply  provided  that  if  the  pur- 
<;haser  seaured  a  right  to  ride  on  the  train,  he  could  also  enjoy 
the  advantages  of  a  specified  seat  during  the  trip,  if  he  so  de- 
<sired.  The  securing  of  a  right  to  ride  on  the  train  was  the 
condition  upon  which  ho  became  entitled  to  occupy  the  speci- 
fied seat  during  the  trip,  and  non-compliance  with  this  condi- 
tion would  clearly  preclude  the  purchaser  from  deriving  any 
advantage  from  his  purchase  of  the  drawing-room  ticket. 

We  can  discover  no  principle  upon  which  it  can  be  held  that 
the  contract  expressed  by  the  pass  should  be  considered  re- 
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Bcinded  or  inoperative.  Certainly,  no  express  agreement  wa» 
made  to  that  efFect,  and  we  think  none  can  be  implied  from  the 
transaction  referred  to. 

It  cannot  be  claimed  that  the  purchase  by  a  passenger  of 
special  and  exclusive  accommodations  on  a  railroad  train,  not 
open  to  the  enjoyment  of  passengers  generally  by  virtue  of 
their  passage  tickets,  gives  the  purchaser  a  right  to  trans- 
portation; and  yet  the  argument  of  the  respondent  implies 
that  he  had  the  right  to  use  the  pass  to  secure  his  transporta- 
tion, and  still. repudiate  the  conditions  upon  which  alone  he 
was  authorized  to  use  it.  The  pass  gave  the  plaintiff  the  right 
to  enter  any  of  the  cars  attached  to  the  train  and  occupy  a  seat 
therein  during  the  passage  from  Albany  to  New  York,  except 
certain  cars  set  apart  for  special  service  and  use.  The  pass  gave 
the  passenger  no  right  to  occupy  a  seat  in  such  cars,  and  the 
money  paid  by  the  plaintiff  to  secure  this  seat  had  no  rela- 
tion to  his  right  of  transportation.  The  passenger  could  not 
have  supposed  that  it  did,  for  he  not  only  used  his  pass 
for  that  purpose,  but  from  the  insignificance  of  the  price  paid 
for  his  seat,  as  compared  with  the  regular  fare  for  such  a  trip, 
the  idea  is  repelled  that  he  supposed  he  was  thereby  securing 
transportation  also. 

It  could  not  be  contended  for  a  moment  that  the  holder  of  a 
drawing-room  car-ticket  could  by  force  of  such  ticket  alone 
insist  upon  being  carried  over  a  railroad  to  his  place  of  des- 
tination, or  that  the  railroad  company  would  be  liable  for 
damages  for  ejecting  such  holder  from  its  cars  for  non-pay- 
ment of  fare,  if  he  should  refuse  to  pay  the  customary  sum 
charged  for  transportation.  No  such  rights  are  contemplated 
by  the  parties  to  such  a  transaction.  The  contract  indicated  by 
his  purchase  of  a  drawing-room  seat  certainly  did  not,  by  ex- 
press terms,  refer  to  or  provide  for  any  modification  or  rescis- 
sion of  the  previous  contract,  and  there  is  not  a  circumstance 
attending  the  transaction  from  which  an  intention  that  it 
should  can  be  inferred.  The  court  below  seemed  to  suppose 
that  the  case  of  Thorpe  v.  New  York  Central  and  Hudson  E. 
R.  R.  Co.,  76  N.  Y.  402,  32  Am.  Rep.  325,  tended  to  support  the 
recovery  in  this  case,  but  we  are  of  the  opinion  that  it  has  no 
bearing  upon  the  question  involved  herein.  That  case  holds 
that  the  servants  in  a  drawing-room  car  in  their  relations  to 
passengers,  and  their  conduct  in  preserving  order  and  en- 
forcing the  rules  and  orders  of  the  company,  are  the  servants 
of  the  railroad  corporation,  but  that  case  is  very  far  from  hold- 
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ing  that  such  servants  have  the  right  to  make  contracts  on 
behalf  of  the  company  for  transportation,  or  that  if  they  do, 
they  necessarily  rescind  other  contracts  existing  between  the 
passenger  and  the  company. 

Wo  are,  for  the  reasons  stated,  of  the  opinion  that  the  judg- 
ments of  the  courts  below  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

RiDiNO  ON  Frbk  Pass.  —  The  question  whether  a  railroad  company  issuing 
.a  free  pass  may  exonerate  itself  from  liability  for  the  negligence  of  itself  or 
its  agents,  whereby  the  passenger  is  injured,  is  one  upon  which  the  authori- 
ties are  not  entirely  harmonious.  The  better  opinion  is,  that  it  may  do  so 
by  a  stipulation  to  that  effect,  clearly  and  explicitly  stated.  Some  courts, 
however,  deny  the  right  to  contract  against  gross  negligence,  while  a  few 
others  deny  such  right  in  all  cases:  Oriswold  v.  New  York  etc.  It.  R.  Co., 
55  Am.  Rep.  115,  and  cases  cited  in  the  opinion;  Kinney  v.  Central  R,  R.  Co., 
2  Id.  265;  SeyboU  v.  New  York  etc.  R.  R.  Co.,  47  Id.  75;  Carroll  v.  Missouri 
R.  R.  Co.,  57  Id.  382,  and  note  388-398;  West.  T.  Co.  v.  Newhall,  76  Am.  Dec. 
760.  So  there  is  a  difference  of  opinion  in  some  cases  as  to  what  is  a  free 
or  gratuitous  pass.  The  pass  may  have  been  issued  to  a  person  who  was 
shipping  live-stock  or  other  freight  over  the  road,  in  pursuance  of  a  uniform 
policy  of  the  road  to  encourage  that  species  of  transportation  over  its  lines, 
in  which  case  the  price  paid  for  the  transportation  of  the  freight  may„  with- 
out impropriety,  be  regarded  as  compensating  the  company  for  the  pass. 
Where  this  view  prevails,  the  person  riding  on  the  pass  is  treated  as  having 
the  same  cause  of  action  for  injuries  received  as  if  he  were  riding  upon  an 
ordinary  ticket:  Lawaon  v.  Cldcago  etc.  R.  R.  Co.,  54  Am.  Rep.  634;  Cleveland 
^tc.  R.  R.  Co.  V.  Cm-ran,  2  Id.  362;  LiUle  Rock  etc.  R'y  Co.  v.  Miles,  48  Id. 
10,  and  note  15-19;  New  York  Central  R.  R.  Co.  v.  Lock/ord,  17  Wall.  357; 
Blair  v.  Erie  R'y  Co.,  25  Am.  Rep.  55;  contra:  Poucher  v.  New  York  Cent, 
R.  R.  Co.,  10  Id.  364;  Gardner  v.  New  Haven  R.  R.  Co.,  50  Id.  12. 
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B0ROLART  AT  Ck»iMON  Law  IS  Offensb  against  the  habitation  of  num.  It 
might  also  include  the  felonious  breaking  and  entering  a  church. 

Word  "Building,"  as  Used  in  Penal  Code  defining  the  crime  of  bur- 
glary, must  be  regarded  as  limited  to  those  structures  which  the  com- 
mon law,  as  amended  and  enlarged  by  our  statutes  relative  to  the  crime, 
made  capable  of  being  broken  and  entered  burglariously. 

Rule  of  Construction.  —  When  General  Words  Follow  Specific  Words 
designating  certain  specified  things,  the  general  words  are  to  be  limited 
to  cases  of  the  same  general  nature  as  those  which  are  specified.  Vari- 
ous instances  given  of  the  application  of  this  rule. 

Words  "Other  Erkci'ion  or  Inclosure,"  employed  in  the  statute  defin- 
ing burglary,  must  be  interpreted  as  including  only  things  of  a  similar 
nature  to  those  already  described  by  the  specific  words  found  in  the 
statute. 
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Breaking  and  Entering  Vault.  Intended  and  Used  for  Interment  of 
the  dead,  cannot  coostitnte  the  crime  of  burglary  at  the  common  law^ 
nor  by  the  statutes  of  New  York. 

Louis  Marshall  and  J.  McGuire,  for  the  appellant. 

George  B.  Curtiss  and  Nathaniel  C.  Monk,  for  the  respond- 
ent. 

By  Court,  Peckham,  J.  The  defendant  was  charged  in 
the  indictment  with  having  committed  the  crime  of  bur- 
glary in  the  third  degree,  in  that  on  the  twenty-third  day  of 
October,  1884,  with  force  and  arms,  in  the  night-time,  at  tha 
city  of  Binghamton,  he  broke  and  entered  the  granite  and 
stone  building,  erection,  and  inclosure,  known  as  the  Phelps 
vault,  the  same  being  a  building,  erection,  and  inclosure  for 
the  interment  of  the  dead,  and  being  the  property  of,  etc. 
Upon  the  trial,  the  people  proved  that  this  vault  was  made  of 
granite,  at  a  cost  of  five  thousand  dollars.  It  was  built  en- 
tirely above  ground,  on  a  stone  foundation,  and  the  structure 
was  ten  feet  four  inches  wide,  sixteen  feet  four  inches  long^ 
ten  feet  six  inches  high,  and  covered  with  a  granite  roof. 
The  entrance  was  by  a  granite  door,  protected  by  a  bronze 
gate.  The  interior  of  the  vault,  immediately  inside  of  the  in- 
terior granite  door,  has  a  compartment  about  six  feet  in  depth 
and  eight  feet  across,  and  is  unoccupied.  At  the  rear  of  this 
compartment  there  is  a  partition  across  the  width  of  the  vault, 
and  behind  that  partition  the  bodies  are  inclosed.  There  are 
twelve  compartments  or  graves,  as  they  are  described  by  one 
of  the  witnesses;  and  seven  of  these  graves  were  occupied  at 
the  time  of  the  commission  of  the  alleged  burglary  by  the  de- 
fendant. In  front  of  each  grave  was  a  marble  slab,  bearing 
the  name  and  date  of  death,  and  the  age  of  the  occupant. 
Other  evidence  was  given  in  the  case  connecting  the  defendan't 
with  the  commission  of  the  act  of  breaking  into  this  structure,, 
and  examining  the  dead  body  of  Robert  S.  Phelps,  which  was 
therein  contained.  His  purpose  in  doing  so  it  is  not  material 
to  inquire  in  regard  to,  under  the  view  which  we  take  of  the 
statute  as  to  burglary. 

At  the  close  of  the  case  for  the  people,  defendant's  counsel 
asked  the  court  to  direct  or  advise  the  jury  to  find  a  verdict 
of  not  guilty  in  behalf  of  the  defendant,  Richards,  upon  the 
grounds,  —  1.  That  the  acts  proven  in  this  case  are  not  within 
the  provisions  of  the  penal  code;  2.  Upon  the  ground  that 
the  vault  or  grave  is  not  a  building,  within  the  meaning  of 
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the  statute,  which  is  capable  of  being  burglarized;  3.  That 
the  proof  in  the  case  wholly  failed  to  sustain  the  offense 
charged  in  the  indictment. 

The  court  denied  the  motion,  and  held  that  it  was  a  case 
for  the  jury.  We  think  the  court  erred  in  that  decision.  We 
do  not  believe  that  the  structure  described  in  the  indictment 
and  the  proof  is  within  the  statute  describing  the  crime  of 
burglary  in  the  third  or  any  degree.  As  was  stated  by  An- 
drews, J.,  in  Rogers  v.  People,  86  N.  Y.  360,  40  Am.  Rep.  548, 
"burglary  at  common  law  is  an  offense  against  the  habitation 
of  men."  It  may  also  be  stated  that  the  crime  of  burglary, 
even  at  common  law,  extends  to  the  felonious  breaking  and 
entering  a  church:  3  Inst,  64;  1  Hale  P.  C.  556;  1  Hawk. 
P.  C,  c.  38,  sec.  17;  2  Russell  on  Crimes,  1;  Regina  v.  Baker, 
3  Cox  C.  C.  581;  2  Wharton's  Crim.  Law,  sec.  1556.  Lord 
Coke  was  of  the  opinion  that  the  crime  could  be  committed  in 
regard  to  a  church,  because,  as  he  said,  it  was  the  mansion- 
house  of  the  omnipotent  God.  Lord  Hale  said  that  was  only 
Lord  Coke's  quaint  way  of  putting  it,  and  that  burglary  at 
common  law  could  be  committed  by  breaking  and  entering, 
not  only  a  mansion-house,  but  a  church,  as  a  church,  and 
without  speaking  of  it  as  the  mansion-house  of  God, 

It  will  be  seen  upon  examination  that  there  wore  two  excep- 
tions at  common  law  to  the  general  rule  that  burglary  con- 
sisted in  breaking  into  a  mansion-house,  the  word  "mansion" 
being  synonymous  in  that  respect  with  dwelling-house.  Those 
two  exceptions  were,  —  1.  In  regard  to  a  church;  and  2.  In 
regard  to  breaking  through  the  walls  or  gates  of  a  town.  It 
was,  however,  primarily  an  offense  committed  against  a  man's 
house,  his  dwelling,  and  in  the  night  time.  The  Revised  Laws 
of  the  state  defined  burglary  without  dividing  it  into  degrees. 
By  the  Revised  Statutes,  burglary  in  the  third  degree  was 
made  to  consist  of  breaking  and  entering,  with  intent  to  steal, 
or  to  commit  any  felony.  The  exact  terms  of  the  statute  are 
as  follows:  "  Every  person  who  shall  be  convicted  of  breaking 
and  entering  in  the  day  or  in  the  night-time,  —  1.  Any  build- 
ing within  the  curtilage  of  a  dwelling-house,  but  not  forming 
a  part  thereof;  2.  Any  shop,  store,  booth,  tent,  warehouse,  or 
other  building  in  which  any  goods,  merchandise,  or  valuable 
thing  shall  be  kept  for  use,  sale,  or  deposit,  —  with  intent  to 
steal  therein,  or  to  commit  any  felony,  shall,  upon  conviction, 
be  adjudged  guilty  of  burglary  in  the  third  degree":  2  R.  S. 
669,  sec.  17. 
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From  tho  time  of  the  passage  of  the  "Revised  Statutes  up  to 
1863,  the  crime  stood  as  therein  defined.  By  chapter  244  of 
the  laws  of  1863  the  above  section  was  amended  by  inserting 
in  the  second  subdivision,  after  the  words  "or  other  building," 
the  words,  "  or  any  railroad  car,  shop,  vessel,  or  canal-boat." 
"We  think  it  plain  that  all  the  words  used  in  the  Revised 
Statutes  or  in  the  statute  of  1863,  in  defining  burglary  in 
the  third  degree,  referred  to  structures  erected  or  built  for 
the  purpose  of  answering  the  necessities  of  living  men  in  their 
intercourse  with  each  other  of  a  trading  or  commercial  nature, 
where  their  property  might  be  deposited  and  used,  or  while 
awaiting  sale  or  transportation.  Hence  the  Revised  Statutes 
in  describing  the  crime  of  burglary  in  the  third  degree,  or  the 
act  of  1863  above  mentioned,  did  not  cover  such  a  case  as  is 
presented  by  this  indictment  and  proof;  and  if  this  were  all 
there  was  in  the  case,  we  think  there  would  scarcely  be  room 
for  argument  on  this  subject.  Great  weight,  however,  is  laid 
by  the  learned  counsel  for  the  people  on  the  language  used  in 
the  penal  code.  That  statute  in  defining  burglary  in  the  third 
degree  enacts  as  follows  (section  498) :  "A  person  who  either, 
—  1.  With  intent  to  commit  a  crime  therein,  breaks  and  en- 
ters a  building,  or  a  room,  or  any  part  of  a  building;  or  2. 
Being  in  any  building,  commits  a  crime  therein  and  breaks 
out  of  the  same, — is  guilty  of  burglary  in  the  third  degree." 

Section  504  says:  "The  term  'building,'  as  used  in  this 
chapter,  includes  a  railway  car,  vessel,  booth,  tent,  shop,  or 
other  erection  or  inclosure." 

There  is  contained  in  the  section  of  the  code  one  alteration 
in  the  definition  of  the  crime,  as  it  is  made  burglary  to  break 
and  enter  a  building  with  intent  to  commit  a  crime,  instead 
of,  as  in  the  old  statute,  with  an  intent  to  commit  a  larceny  or 
felony.  As  section  504  does  not  say  that  the  term  "building" 
shall  only  include  such  structures  as  are  therein  named,  it  is 
argued  that  anything  which  can  possibly  be  regarded  as  a 
building,  under  the  broadest  and  most  liberal  signification  of 
that  term,  is  included  therein,  or,  at  least,  is  included  in  the 
expression  added  at  the  end  of  the  section,  "  or  other  erection 
or  inclosure."  If  this  be  sound,  a  most  sweeping  enlargement 
of  the  generally  accepted  idea  of  the  nature  of  the  crime  of 
burglary  is  accomplished  in  a  statute  which  has  been  regarded 
more  in  the  light  of  a  codification  of  the  body  of  the  criminal 
law  than  as  materially  altering  and  enlarging  its  scope  and 
nature.     We  do  not  believe  in  this  instance  that  any  such  re- 
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«ult  was  contemplated  by  the  legislature.  Leaving  section  504 
for  a  moment  out  of  view,  the  crime  of  burglary  is  defined  as 
XI  breaking  into  a  building  with  intent,  etc.,  and  the  question 
iirises  as  to  the  meaning  of  the  word  ''  building."  Finding  it 
iised  in  a  statute  defining  burglary,  two  courses  suggest  them- 
-selves:  1.  To  regard  the  term  as  limited  to  those  structures 
which  the  common  law,  as  amended  and  enlarged  by  our  stat- 
utes relative  to  the  crime,  made  capable  of  being  broken  and 
entered  burglariously;  or  2.  To  take  the  widest  signification 
which  has  ever  been  given  to  the  term  "  building,"  and  hold 
that  every  structure  within  such  meaning  is  within  the  statute, 
provided  it  could  be  physically  broken  and  entered.  We  are 
persuaded  that  the  first  course  is  the  true  one.  We  are  unable 
to  believe  that  the  legislature  meant  to  accomplish  so  radical 
a  change  in  the  nature  of  this  crime  by  the  use  of  language, 
which,  by  its  context,  is  capable  of  a  much  more  restricted 
meaning,  and  one  which  is  fully  in  accord  with  the  nature  of 
the  crime  as  known  to  the  common  law  and  to  our  statutes 
down  to  the  adoption  of  the  penal  code.  The  slight  alteration 
made  by  the  code  as  to  the  intent  which  is  to  accompany  the 
breaking  and  entering,  from  an  intent  to  steal  or  to  commit 
any  felony  to  an  intent  to  commit  any  crime,  does  not  mili- 
tate, as  we  think,  against  this  reasoning;  for  that  alteration 
is  of  comparatively  slight  importance,  and  does  not  really 
change  the  nature  of  the  crime.  In  the  absence  of  other  and 
controlling  reasons,  we  are  disposed  to  limit  the  term  "build- 
ing" to  those  structures  included  in  the  common  law  and 
statutory  definitions  of  the  crime.  We  find  at  common  law 
that  burglary,  so  far  as  the  character  of  the  building  was  con- 
cerned, was  committed  by  an  unlawful  breaking  and  entering 
of  a  dwelling-house.  Our  early  statutes  made  the  breaking 
and  entering  of  such  a  structure  in  the  night-time  with  intent 
to  commit  some  crime  therein,  when  there  was  a  human  being 
within,  burglary  in  the  first  degree,  and  when  the  entry  was 
made  in  the  daytime,  burglary  in  the  second  degree.  Sub- 
sequently burglary  in  the  third  degree  was  made  to  consist  in 
breaking  any  building  within  the  curtilage  of  a  dwelling- 
house  but  not  forming  a  part  thereof,  or  in  breaking  and  enter- 
ing "  any  shop,  store,  booth,"  etc.,  as  already  cited.  It  is  thus 
seen  that,  up  to  the  time  of  the  adoption  of  the  penal  code,  the 
structures  in  regard  to  which  burglary  could  be  committed 
had  been  quite  clearly  defined,  and  the  term  "  building  "  as 
used  in  connection  with  the  crime  of  burglary  had  a  definite 
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and  well-understood  meaning.  To  attach  the  same  meaning 
to  it  in  a  statute  upon  the  same  subject,  passed  under  the  cir- 
cumstances in  which  this  penal  code  was  passed,  and  wher& 
there  is  no  such  wide  departure  from  the  language  used  in  tha 
Revised  Statutes  or  act  of  1863  as  to  indicate  a  different  and 
enlarged  sense  as  to  the  meaning  of  the  word,  seems  to  us  to- 
be  the  natural  and  the  true  course  to  adopt.  There  would  be 
no  propriety  in  taking  the  most  enlarged  meaning  anywhere 
given  to  the  word,  and  accepting  it  as  the  true  sense  in  which 
it  was  used  in  this  statute  defining  burglary  in  the  third  de- 
gree. 

Now,  what  effect  upon  this  reasoning  does  a  reference  to 
section  504  have?  That  section  simply  says  that  the  term 
"  building ''  includes  a  "  railroad  car,  vessel,  booth,  tent^ 
shop,"  etc.,  and  leaves  out  the  words  "  in  which  any  goods^ 
merchandise,  or  valuable  thing  shall  be  kept  for  use,  sale,  or 
deposit."  This  omission  we  do  not  regard  as  very  material,  or 
as  enlarging  in  any  way  the  definition  of  the  crime,  for  the 
specific  words  used  imply  substantially  the  same  meaning 
which  is  to  be  gathered  from  the  use  of  the  words  which  are 
omitted,  and  which  is  probably  the  cause  of  their  omission. 
The  meaning  of  the  term  "  building,"  other  than  as  including 
therein  the  structures  specifically  mentioned  in  the  statute,  is 
still  left,  as  we  think,  to  be  gathered  precisely  in  the  same  way 
as  it  would  have  been  if  section  504  had  not  been  passed. 

We  think  that  the  term,  as  used  in  these  two  sections  of  the 
penal  code  under  discussion,  does  not  enlarge  the  character 
of  the  crime  of  burglary  to  such  an  extent  as  to  include  the 
structure  described  in  this  indictment  and  in  the  proof  given 
under  it.  Careful  and  painstaking  research  has  been  exhibited 
in  the  very  full  briefs  furnished  us  by  counsel  for  the  people; 
but  they  have  succeeded  in  finding  no  case  which  would 
include  a  structure  such  as  this  within  the  term  "  building  " 
in  connection  with  any  statute  similar  to  ours  in  regard  to 
burglary.  We  are  quite  sure  none  such  can  be  found.  Very 
many  cases  are  cited  by  counsel  on  both  sides  as  to  what  is 
included  in  the  term  "  building,"  when  used  in  various  stat- 
utes relating  to  various  subjects;  such,  for  example,  as  the 
fire  law  in  cities;  the  English  reform  act  of  1832,  section  27, 
as  to  what  sort  of  a  building  was  within  the  section  of  that  act 
as  qualifying  the  owner  or  the  tenant  to  vote;  also  the  English 
act  in  relation  to  arson,  as  to  what  was  a  building,  and  when 
it  was  sufficiently  completed  to  be  within  the  statute;  also  tho 
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statute  in  relation  to  mechanic's  liens,  as  to  what  was  a  build- 
ing upon  which  a  lien  could  be  placed.  We  do  not  think  that 
any  good  can  be  gained  by  a  separate  consideration  of  each 
one  of  those  cases.  We  have  looked  at  them  all,  and  the  most 
that  can  be  said  is,  that  each  court  defines  the  word  with  re- 
lation to  the  subject-matter  of  the  statute  which  was  under 
consideration;  and  the  best  that  can  be  said  has  been  said  by 
many  of  the  judges  in  those  cases,  which  is,  that  it  is  impossi- 
ble to  give  a  general,  absolute,  and  far-reaching  definition  or 
meaning  to  that  word  which  shall  cover  all  possible  cases. 
They  say  they  can  but  define  the  language  with  reference  to 
the  facts  in  each  case  and  the  special  subject  under  considera- 
tion, and  as  determining  whether,  in  the  particular  case  in 
hand,  the  structure  in  question  does  or  does  not  come  within 
tlie  purview  of  the  statute.  That  is  all  that  we  can  do  here. 
Taking  the  law  in  regard  to  burglary  from  the  earliest  period 
of  the  common  law  where  that  crime  is  referred  to  down  to 
the  present  time,  we  feel  quite  confident  that  not  one  case  can 
be  found  where  breaking  and  entering  such  a  structure  as  the 
one  in  question  has  been  held  to  come  within  that  crime.  We 
simply  intend  to  decide  this  case  and  no  other;  and  when  we 
come  to  examine  the  indictment,  and  the  proof  giving  a  de- 
scription of  the  structure,  we  come  to  the  belief  that  it  is  reall}'' 
nothing  more  than  a  grave  above  ground.  The  witness  speaks 
of  these  various  compartments  as  graves.  They  are  intended 
solely  for  the  interment  of  dead  bodies,  and  the  structure 
itself  can  be  put  to  no  other  possible  use  without  altering  its 
nature  and  purpose.  The  small  room,  as  it  is  termed,  in  the 
front  portion  of  the  structure,  between  the  outside  wall  and  the 
place  for  the  deposit  of  the  coflBns,  is  used  for  nothing.  No 
services  of  a  religious  nature  could  be  carried  on  there,  and 
language  could  not  be  tortured  into  calling  that  place  a 
church,  or  a  place  for  religious  worship.  If,  instead  of  being 
placed  above  ground,  this  structure  had  been  placed  in  a 
foundation  deep  enough  to  receive  it,  and  then  used  for  the 
purpose  of  burying  the  dead,  and  that  only,  could  there  be 
any  question  that  it  was  not  the  subject  of  burglary,  even  al- 
though sufficient  of  the  structure  were  above  ground  to  enable 
one  to  reach  it  through  a  door  and  steps?  We  think  not;  and 
we  do  not  think  it  becomes  a  building,  within  the  statute  in 
regard  to  burglary,  any  more  because  it  is  placed  above  the 
ground,  when  its  sole  purpose  is  that  it  shall  be  used  as  fur- 
nishing graves  for  the  burial  of  the  dead. 
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It  is  claimed,  however,  if  this  structure  is  not  included  in  the 
term  "building"  as  used  in  this  statute,  that  the  words  added 
At  the  end  of  section  504,  and  already  alluded  to,  viz.,  "or  other 
erection  or  inclosure,"  would  include  it.  They  undoubtedly 
would  if  the  widest  meaning  of  those  words  is  to  be  taken  as 
within  the  meaning  of  the  legislature,  and  if  whatever  could, 
under  other  circumstances  and  for  other  purposes,  be  called 
an  erection  or  inclosure  is  to  be  regarded  as  the  subject  of 
burglary. 

We  do  not  attach  any  such  meaning  to  those  words  when 
used  in  this  connection,  and  we  think  it  quite  plain  that  the 
legislature  never  intended  any  such  meaning.  A  farm  lot  or 
a  vacant  city  lot  might  be  inclosed  with  a  fence,  and  inside 
that  fence  there  would  be  an  inclosure;  can  it  be  supposed 
possible  that  the  legislature  intended  that  burglary  might  be 
committed  by  breaking  and  entering  such  an  inclosure?  In 
one  sense,  and  in  the  widest,  anything  that  is  inclosed  is  an 
inclosure,  and  the  thing  which  inclosed  it  would  be  the  thing 
the  breaking  of  which  and  entering  the  inclosure  would  be 
burglary.  A  bronze  statue  in  a  public  square  is  an  erection, 
and  if  it  be  of  colossal  size  may  be  broken  and  entered.  Can 
any  one  suppose  that  burglary  could  be  predicated  of  such  an 
act?  These  are  extreme  cases,  but  they  are  nevertheless  within 
the  possible  meaning  of  those  terms,  when  such  meaning  is 
not  to  be  arrived  at  and  limited  by  an  examination  of  the 
context. 

It  is  plain  that  some  limitation  must  be  made  to  the  mean- 
ing of  those  words  other  than  their  possible  capacity  when 
standing  alone.  Now,  there  are  certain  rules  and  canons  of 
construction  in  such  cases  as  this,  which  seem  to  us  to  serve 
as  a  perfect  guide  to  the  meaning  of  the  language  used  in  this 
statute.  The  rule  which  usually  obtains  in  cases  of  this  kind 
is,  that  where  general  words  follow  specific  words  designating 
certain  special  things,  the  general  words  are  to  be  limited  to 
cases  of  the  same  general  nature  as  those  which  are  specified. 
The  rule  is  familiar,  and  needs  not  the  citation  of  many  au- 
thorities.    One  or  two  may  be  given  from  this  court. 

In  the  Matter  of  Hermance,  71  N.  Y.  481,  a  statute  author- 
izing boards  of  supervisors  "  to  correct  any  manifest,  clerical, 
or  other  errors  in  any  assessments  or  returns,"  was  under  con- 
sideration. The  question  arose  as  to  what  was  meant  by  the 
term  "other  errors."  It  was  claimed  that  under  that  language 
all  errors  of  assessments  might  be  C9rrected  by  boards  of  su- 
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pervisors.  This  court  held  otherwise,  and  announced  that  the 
case  was  one  for  the  application  of  the  rule  that  when  a  par- 
ticular class  is  spoken  of,  and  general  words  follow,  the  class 
first  mentioned  is  to  be  taken  as  the  most  comprehensive,  and 
the  general  words  treated  as  referring  to  matters  ejusdem 
generis  with  such  class. 

Again,  in  the  case  of  People  v.  New  York  etc.  R.  R.  Co.,  84 
N.  Y.  565,  the  action  was  brought  to  recover  certain  real  prop- 
erty under  the  act  of  1875,  which  authorized  the  people  to 
bring  an  action  to  recover  "  money,  funds,  credits,  and  prop- 
erty "  held  by  public  corporations,  etc.,  wrongfully  converted 
or  disposed  of;  and  this  court  held  that  the  word  "  property," 
although  its  widest  meaning  was  inclusive  of  all  things  that 
might  be  owned,  yet  when  taken  in  connection  with  the  other 
words  used  in  the  statutes,  and  in  view  of  the  surrounding 
circumstances  under  which  the  act  was  passed,  it  was  plain 
that  the  word  "  property  "  was  not  to  be  given  its  general  and 
enlarged  meaning,  but  was  limited  to  includs  only  property 
of  the  same  general  character  as  that  already  mentioned  in 
the  statute,  which  was  personal  property.  A  late  case  in  the 
house  of  lords  is  a  very  strong  illustration  of  the  rule  in  ques- 
tion. The  leading  facts  therein  are  as  follows:  A  steamer 
was  insured  by  a  policy  on  the  ship  and  her  machinery,  in- 
cluding the  donkey-engine.  The  policy  covered  "perils  of 
the  sea,"  specially  naming  many,  and  then  continued,  "  and 
of  all  other  perils,  losses,  and  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment,  or  damage  of  the  aforesaid  sub- 
ject-matter of  this  insurance,  or  any  part  thereof."  For  the 
purpose  of  navigation,  the  donkey-engine  was  being  used  in 
pumping  water  into  the  main  boilers,  when,  owing  to  a  valve 
being  closed,  which  ought  to  have  been  kept  open,  water  was 
forced  into,  and  split  open,  the  air-chamber  of  the  donkey- 
pump.  The  closing  of  the  valve  was  either  accidental  or  due 
to  the  negligence  of  an  engineer,  and  was  not  due  to  ordinary 
wear  and  tear.  It  was  held  that  the  injury  was  not  covered 
by  the  policy,  as  it  was  not  a  peril  of  the  sea;  and  although 
it  was  undoubtedly  a  "  loss  or  misfortune,"  yet  the  specific 
words  in  the  policy  which  preceded  this  general  language,  it 
was  held,  restricted  the  language  to  the  same  genus  as  the 
specific  words  which  preceded  it:  Thames  etc.  Ins.  Co.  v.  Havi- 
ilton,  L.  R.  12  App.  C.  484.  In  the  course  of  his  judgment, 
the  chancellor  (Halsbury)  said:  "If  understood  in  their 
widest  sense,  the  words  are  wide  enough  to  include  it  [the 
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injury];  but  two  rules  of  construction,  now  fairly  established 
as  a  part  of  our  law,  may  be  considered  as  limiting  those 
words.  One  is,  that  words,  however  general,  may  be  limited 
with  respect  to  the  subject-matter  in  relation  to  which  tliey 
are  used.  The  other  is,  that  general  words  may  be  restricted 
to  the  same  genus  as  the  specific  words  that  precede  them." 
Opinions  were  delivered  by  three  other  judges,  and  they  all 
concurred  in  the  rule  limiting  the  meaning  of  the  language 
used  in  the  policy,  broad  as  it  was,  to  the  same  class  of  perils 
as  were  specifically  enumerated  in  the  policy. 

Applying  a  rule  which  is  so  well  established  both  in  Eng- 
land and  in  this  country  to  the  case  in  hand,  we  think  that 
the  phrase  "  other  erection  or  inclosure  "  is  to  be  interpreted 
as  including  things  of  a  similar  nature  to  those  already  de- 
scribed by  the  specific  words  found  in  the  statute.  If  this  bo 
so,  then,  under  the  phrase  in  question,  the  erection  or  inclos- 
ure included  in  burglary  in  the  third  degree  was  to  be  of  that 
character  which  mankind  used  for  the  purpose  of  sheltering 
property,  or  for  the  purpose  of  transporting  the  same,  or  the 
purpose  of  trade  or  commercial  intercourse. 

In  arriving  at  this  conclusion,  it  is  not  necessary  that  we 
should  also  show  that  the  act  committed  by  the  defendant 
subjected  him  to  punishment  as  a  crime  of  some  kind.  We 
think  it  was  the  plain  intent  of  the  law-making  power  to  keep 
the  distinction  clear  between  crimes  against  the  living  and 
against  the  property  of  the  living  and  crimes  against  public 
decency,  in  the  way  of  desecrating  the  graves  of  the  dead, 
or  the  structures  whose  only  purpose  is  to  be  a  place  for  the 
permanent  interment  of  the  dead.  Offenses  of  this  general 
nature  are  now  provided  for  by  the  penal  code;  and  whether 
the  particular  act  of  this  defendant,  as  proved  in  this  record, 
constitutes  a  crime,  it  is  not  necessary  for  us  now  to  deter- 
mine. 

The  law  should  not  be  stretched  out  of  its  fair  and  natural 
meaning  for  the  purpose  of  including  within  the  statute  of 
burglary  a  case  like  this.  If  the  legislature  think  proper,  let 
the  law  be  amended  so  as  to  include  in  plain  terms  such  a 
case  as  this  record  discloses.  The  argument  that  the  ofiense 
of  burglary  has  been  constantly  enlarged  from  what  it  was  at 
common  law,  and  that  the  intention  to  enlarge  it  so  as  to  in- 
clude a  case  like  this  should  be  easily  imputed  to  the  legisla- 
ture, we  think  is  not  sound.  Whenever  the  oflFense  has  been 
enlarged  in  this  state  by  the  legislature,  it  has  been  by  plaia 
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language,  susceptible  of  no  misunderstanding.  We  do  not 
think  any  intent  to  enlarge  the  offense  to  the  extent  necessary 
to  make  the  prisoner's  act  burglary  can  be  founded  upon  the 
language  used  in  the  penal  code. 

These  views  lead  to  a  reversal  of  the  judgment  of  conviction; 
and  as  the  defendant  cannot  be  convicted  of  any  crime  under 
this  indictment,  he  should  be  discharged. 


BoBOLA&y  Definkd.  — Burglary  is  the  breaking  and  entering,  in  the  night< 
season,  the  dwelling-house  —  or,  as  the  old  definition  runs,  the  mansion- 
house —  of  another,  with  intent  to  commit  a  felony  therein:  State  v.  Wilson, 
1  N.  J.  L.  439;  1  Am,  Dec.  216;  1  Wharton's  Crim.  Law,  9th  ed.,  sec.  758; 
1  Bishop's  Crim.  Law,  6th  ed.,  sec.  659;  Robinson  v.  State,  53  Md.  153;  36 
Am.  Rep.  399;  State  v.  PoUat  75  N.  a  129;  4  Lawson's  Criminal  Defease:^, 
od.  1887,  865;  WyatC  v.  State,  2  Swan,  394;  4  Lawson's  Criminal  Defeusea, 
€d.  1887,  869:  State  v.  Ward,  43  Conn.  489;  21  Am.  Rep.  36;  State  v.  McCali^ 
4  Ala.  643;  39  Am.  Dec.  314;  4  Lawson's  Criminal  Defenses,  ed.  1887,  853. 
It  is  immaterial  whether  the  felony  be  actually  carried  out  or  not:  Andtrson  v. 
State,  48  Ala.  665;  17  Am.  Rep.  36;  WHburn  v.  StaU,  41  Tex.  237;  1  Whar- 
ton's Crim.  Law,  9th  ed.,  sec.  758;  2  RusseU  on  Crimes,  9th  ed.,  2;  Desty'a 
Criminal  Law,  sees.  141,  141  a. 

Character  op  Offense.  — The  crime  of  burglary  is  an  offense  against  the 
security  of  the  dwelling-house  or  habitation.  It  is  the  possession  that  is  in- 
vaded. The  crime  is  not  at  all  against  such  buildings  as  property:  State  v. 
Tooley  29  Conn.  342;  76  Am.  Dec.  602;  Anderson  v.  State,  48  Ala.  665;  17 
Am.  Rep.  36;  1  Bishop's  Crim.  Law,  6th  ed.,  sec.  577;  although,  under  the 
statute  in  Wisconsin,  burglary  is  held  to  be  a  crime  affecting  real  estate: 
Neubrandt  v.  State,  53  Wis.  89. 

Essentials  of  thb  Cbihb.  — The  definition  above  given  logically  and 
necessarily  resolves  itself  into  five  parts  or  circumstances,  each  of  which  is  an 
essential  ingredient  of  the  crime  of  burglary,  and  must  be  proved;  they  are,  — 
1.  A  breaking;  2.  An  entry;  3.  One  of  these  two  must  have  been  done  in  the 
night-season;  4.  It  must  be  committed  in  a  majision-house  or  dwelling-house; 
B.  An  intent  to  commit  a  felony  therein  must  exist:  State  v.  Wilson,  1  N.  J.  L. 
439;  I  Am.  Dec.  216,  218.  This  statement,  with  some  slight  modifications, 
applies  equally  to  statutory  cases,  the  modifications  being  instanced  by  the 
change  in  the  statutes  from  the  night-season  to  the  daytime,  and  extending 
the  term  "dwelling-bouse  "  so  as  to  include  almost  all  kinds  of  buildings  or 
inclosures. 

Breaking  and  Entering  are  both  necessary,  and  formerly  it  was  held  that 
the  breaking  must  be  such  as  to  enable  an  entering  to  be  made  sufficient  to 
carry  out  the  felonious  intent:  Rex  v.  Hughes,  1  Leach  C.  C.  406.  And  it 
was  said  in  that  case  that  prior  to  the  statute  12  Anne,  chapter  7,  that  au 
actual  entry  after  the  breaking,  and  by  means  thereof,  was  necessary,  and 
that  the  breaking  must  have  been  in  fact.  But  the  rule  now  is,  that  the 
breaking  may  be  actual  or  constructive:  Clark  v.  Commontvealth,  25  Gratt. 
iH)8;  4  Lawson's  Criminal  Defenses,  ed.  1887,  838;  Desty's  Crim.  Law,  sec. 
141  b;  1  Wharton's  Crim.  Law,  9th  ed.,  sec.  759. 

Actual  Breaking.  —  "Breaking,"  as  used  in  connection  with  burglary, 
implies  force:  MaUhews  v.  State,  30  Tex.  075.     But  the  degree  of  force  or  vio- 
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lence  used  is,  however,  of  little  importance:  Walher  v.  State,  63  Ala.  40;  35' 
Am.  Rep.  1;  since  any,  even  the  slightest,  force  is  suflBcient  to  constitute 
the  breaking:  Burke  v.  StcOe,  5  Tex.  App.  74.  "  It  may  be  very  slight.  The 
lifting  the  latch  of  a  door,  the  picking  of  a  lock  or  opening  with  a  key,  tlie 
removal  of  a  pane  of  glass,  and  indeed,  the  displacement  or  unloosing  of  any 
fastening  which  the  owner  has  provided  as  a  security  to  the  house,  is  a  break- 
ing, —  an  actual  breaking":  Walker  v.  State,  63  Ala.  49;  35  Am.  Rep.  1.  In 
addition  to  and  as  a  further  definition  of  actual  breaking,  it  is  said  there 
must  be  a  removing  by  force,  or  displacing,  or  putting  aside  of  some  portion 
of  the  material  part  of  the  dwelling-house  which  is  relied  on  as  security 
against  intrusion:  State  v.  Boon,  13  Ired.  244;  57  Am.  Dec.  555,  556;  Carter 
v.  State,  68  Ala.  96.  So  the  word  "forcibly,"  used  in  a  statute  defining 
burglary,  is  held  to  imply  the  same  as  the  word  "break"  at  common  law; 
and  therefore,  one  who  pushes  open  a  transom  over  a  door  which  swings  on 
hinges,  and  which  is  closed  but  not  fastened,  is  guilty  of  burglary,  where 
the  other  elements  necessary  to  the  crime  exist:  Timmona  v.  State,  34  Ohio 
St.  426;  32  Am.  Rep.  376. 

Cases  of  "Breaking."  — Where  the  accused  pushed  in  a  portion  of  a 
pane  of  glass  which  had  been  cut  out  about  a  month  before,  though  no  open- 
ing was  left,  the  whole  piece  remaining  in  its  place,  it  was  held  to  be  a  break- 
ing: Regina  v.  Bird,  9  Car.  &  P.  44.  So  pushing  open  a  closed  door  is  a 
sufficient  breaking:  State  v.  Reid,  20  Iowa,  413;  and  where  the  door  was 
secured  by  a  chain  hooked  to  a  nail,  opening  such  door  is  a  breaking:  State 
V.  Hecox,  83  Mo.  531.  So  is  pushing  against  and  forcing  open  a  window 
which  is  on  hinges,  but  is  secured  by  a  wedge:  Rex  v.  Hall,  Russ.  &  R.  C.  C. 
355;  likewise  the  forcing  open  of  closed  blinds:  Commonwealth  v.  StepJienson,  8 
Pick.  354;  or  raising  a  window  left  unfastened,  and  making  an  entry  by  that 
means:  State  v.  Boon,  13  Ired.  244;  57  Am.  Dec.  555;  or  pushing  up  a  trap- 
door in  the  floor  of  a  mill,  about  a  foot,  with  intent  to  commit  larceny 
therein:  Harrison  v.  State,  20  Tex,  App.  387;  54  Am.  Rep.  529;  or  lifting  the 
flap  of  a  cellar  door  kept  down  by  its  own  weight:  Rex  v.  Russell,  1  Moody 
C.  C.  377;  or  breaking  and  entering  the  chimney  of  a  house,  though  n& 
rooms  of  the  house  are  entered:  Rex  v.  Brice,  Russ.  &  R.  C.  C.  450;  State  v. 
Boon,  13  Ired.  244;  57  Am.  Dec.  555.  So  where  the  prisoner,  with  the  in- 
tent to  commit  a  felony,  pushed  his  finger  against  a  pane  of  glass  of  a  shop 
window,  which  was  part  of  a  dwelling-house,  and  in  doing  so  the  forepart  of 
the  finger  of  the  accused  went  on  the  shop  side  of  the  glass,  it  was  held  a 
sufficient  breaking  and  entry:  Rex  v.  Davis,  Russ.  &  R.  C.  C.  499;  and  the 
opening  of  an  inner  door  to  a  house  in  the  night-season,  if  it  is  a  necessary 
act  towards  the  perpetration  of  a  felony,  although  the  actual  felony  com- 
mitted is  not  done  in  that  particular  room,  is  a  breaking:  RoUand  v.  Catn- 
monwealtli,  85  Pa.  St.  06;  27  Am.  Rep.  626.  So  where  the  entry  is  without 
breaking,  but  a  chamber  door  or  an  inner  door  is  unlatched  by  the  party  en- 
tering, or  he  should  turn  a  key,  the  act  being  done  with  a  felonious  intent, 
it  is  a  breaking:  Anderson  v.  State,  17  Tex.  App.  305;  1  Hawk.  P.  C,  p.  38, 
sec.  4.  Again,  where  the  defendant  bored  a  hole  up  through  the  floor  of  a^ 
corn  crib  (which  was  properly  subject  to  burglary  under  a  statute),  and  from, 
the  outside  drew  corn  therefrom  into  a  sack,  intending  to  steal  the  same,  it 
was  held  that  the  burglary  was  complete:  Walker  v.  State,  63  Ala.  49;  32 
Am.  Rep.  1.  It  is  likewise  a  sufficient  breaking  if  during  the  operation  of 
making  an  opening  into  a  wall  in  the  night-season,  the  person  ji:gaged  in  sa 
doing  thrusts  through  a  hand  or  an  arm  for  the  purpout^  'ji'  eitlier  enlarging 
Buch  opening  or  making  it  more  couvcnicxit  lor  u.se  as  a  means  of  accessr 
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Commonwealth  V.  Ohver,  111  Mass.  395,  102;  and  such  breaking  is  clone  by 
lifting  a  trap-door  fastened  simply  by  a  lid  door  kept  in  place  by  its  own 
weight:  Bex  v,  Brmcn,  2  Leach  C.  C.  1016,  note;  and  such  act  is  complete 
when  one,  after  breaking  a  window  pane,  puts  in  his  hand  to  open  a  shutter, 
although  he  failed  to  open  it:  Rex  v.  Parker,  1  Car.  &  P.  300,  and  note. 
Where  the  facts  were,  that  the  accused  removed  a  grating  on  the  street,  and 
entered  a  cellar  under  a  storehouse,  the  cellar  being  used  for  the  storage  of 
goods,  and  being  connected  with  the  store  by  a  hatchway,  and  the  question 
of  whether  the  grating  was  a  part  of  the  store  was  left  to  the  jury,  it  was 
held  that  such  a  question  was  one  of  law,  that  the  court  should  have  properly 
instructed  the  jury  thereon,  and  that  the  removal  of  the  grating  constituted 
a  breaking.  In  this  case  the  rule  was  given  that  the  test  whether  such  a 
grating  was  a  part  of  the  store  was  this:  that  if  there  was  an  internal  com- 
munication between  the  room  or  apartment  broken  into  and  the  room  ot 
building  in  which  the  felony  was  alleged  to  have  been  committed,  the  entry 
was  complete:  Commonwealth  y.  Bruce,  79  Ky.  560,  citing  Bishop  on  Statutory 
Crimes,  sec.  282.  Again,  breaking  a  window  glass,  and  reaching  through 
with  a  hook  or  other  instrument,  and  stealing  the  owner's  goods,  or  any  en- 
try whatever  of  the  body  or  person,  as  of  the  foot  or  hand,  or  with  any 
weapon,  as  a  pistol,  to  commit  a  felony,  is  by  all  the  decisions  of  the  com- 
mon law  a  breaking:  Tomlins's  Law  Dictionary,  tit.  Burglary;  Bouvier's 
Law  Dictionary,  tit.  Burglary;  2  American  and  English  Encyclopedia  of 
Law,  tit.  Burglary.  By  introducing  an  instrument  is  meant,  not  an  instru- 
ment by  which  the  breaking  was  made,  but  such  a  one  as  a  hook,  or  the 
like,  capable  of  removing  the  property,  and  introduced  subsequently  to  the 
act  of  breaking,  and  when  that  act  is  completed:  Rex  v.  Hughes,  1  Leach  C.  C. 
406.  As  we  have  seen,  the  door  need  not  necessarily  be  an  outward  door, 
since  if  such  door  is  open,  and  the  act  consists  of  entering  through  that  to  an 
inner  door,  or  unlatching  or  unlocking  that  with  a  felonious  intent,  this  is  a 
sufficient  breaking;  or  if  the  outward  door  being  closed  one  lifts  up  the  latch, 
and  enters  with  such  intent,  this  constitutes  the  crime  of  burglary:  State  v. 
Wilaon,  1  N.  J.  L.  439;  1  Am.  Dec.  216,  218;  see  also  cases  post,  under 
"  Dwelling-house." 

Cases  ov  "No  Breaking."  —  Entering  through  a  door  which  is  open  or 
partly  open,  or  a  window  which  is  partly  raised  and  unfastened,  is  not  a 
breaking:  Commorwoealth  v.  Strupney,  105  Mass.  588;  7  Am.  Bep.  556;  2  Arch- 
hold's  Crim.  Pr.  &P1.,  Pomeroy's  notes,  1077;  State  v.  Kennedy,  16  Mo.  App. 
287;  Tomlins's  Law  Diet.,  tit.  Burglary;  Green  v.  State,  68  Ala.  539;  Ray  v. 
State,  66  Id.  281 ;  although  the  entering  requires  a  further  opening  to  admit 
the  body:  Rex  v.  Smith,  1  Ryan  &  M.  183.  "The  law  on  this  point,"  says 
the  court  in  Timmona  v.  Staie,  34  Ohio  St.  426,  32  Am.  Rep.  376,  "  is,  that 
if  the  owner  leaves  his  doors  open  or  partly  open,  or  his  windows  raised  or 
partly  raised  and  unfastened,  it  will  be  such  negligence  or  folly  on  his  part 
as  is  calculated  to  induce  or  tempt  a  stranger  to  enter;  and  if  he  does  so 
through  the  open  door  or  window,  or  by  pushing  open  the  partly  opened  door, 
or  further  raising  the  window  that  is  a  little  up,  it  shall  not  be  burglary  "; 
and  it  is  held  that  merely  breaking  the  blinds  is  not  sufficient  to  warrant  con- 
viction, when  there  has  been  no  entry  beyond  the  sash  windows:  State  v.  Mc- 
Call,  4  Ala.  643;  39  Am.  Dec.  314;  4  Lawson's  Criminal  Defenses,  ed.  1887, 
853.  So  where  a  loose  plank  in  a  partition  wall  was  removed,  it  was  held 
no  breaking:  Commonwealtfi  v.  Trimmer,  1  Mass.  476.  Nor  is  it  a  burglary 
where  a  thief  reaches  through  an  open  door  with  a  hook  or  other  instrument: 
Tomlins's  Law  Ditt.,  tit.  Burglary.  Nor  where  a  guest  at  an  inn  leaves  his 
Am.  St.  Rkp.,  Vol.  IL  —25 
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own  room,  enters  the  bar-room,  and  there  steals  some  money:  State  v. 
Moore,  12  N.  H.  42;  4  Lawson's  Criminal  Defenses,  ed.  1887,  846.  And  it  is 
held  in  Rex  v.  Lawrence,  4  Car.  4  P.  231,  that  lifting  a  trap-door  of  a  cellar, 
kept  merely  in  place  by  its  own  weight  and  unfastened,  was  not  a  breaking; 
thia  case,  however,  seems  opposed  to  the  majority  of  cases:  See  cases  contra, 
under  title  "Cases  of  'Breaking,'"  supra. 

Other  Cases.  —  Where  it  appeared,  however,  that  the  opening  through 
which  the  alleged  burglarious  entry  was  made  was  intended  for  a  window, 
but  its  only  protection  and  covering  was  an  old  cloak  hung  by  two  nails  at 
the  top  and  one  at  each  side,  but  it  was  loose  at  the  bottom,  and  had  been 
removed  from  one  of  the  nails,  the  court  as  a  majority  declined  to  express  an 
opinion  as  to  whether  this  was  a  sufficient  breaking  and  entering  or  not,  but 
one  of  the  judges  declared  that  in  his  opinion  it  did  not  amount  to  a  bur- 
glary (citing  Lam'ence's  Case,  19  Eng.  Com.  L.  560):  Hunter  v.  Common- 
toealtJi,  7  Gratt.  641,  644,  645;  56  Am.  Dec.  121.  In  the  case  of  Lowder  v. 
State,  63  Ala.  143,  35  Am.  Bep.  9,  4  Lawsou's  Criminal  Defenses,  ed.  1887, 
863,  it  was  decided  that  a  servant  who  in  the  night-time,  with  the  intent  to 
■teal,  enters  an  office  to  which  his  employer  had  given  him  the  key,  and  in 
the  inner  room  of  which  the  latter  slept,  is  guilty  of  burglary,  but  that  if 
the  servant  was  accustomed  to  enter  in  order  to  sleep  there,  and  this  fact  was 
known  to  his  employer,  and  he  does  enter  for  that  purpose,  and  afterwards 
forms  the  intent  to  steal,  this  does  not  constitute  burglary.  So  while  Ilia 
removing  or  enlarging  an  obstruction  or  filling  to  a  crib  where  corn  was 
kept,  and  thrusting  in  the  hand  and  taking  com  therefrom,  intending  to  steal 
the  same,  is  a  sufficient  breaking  and  entering;  yet  if  the  obstruction  was 
already  removed,  and  the  accused  merely  put  his  hand  through  the  opening 
and  took  the  com,  no  burglary  is  committed:  Miller  v.  State,  77  Ala.  41. 

Bkeakinq  out. — There  seems  to  be  some  doubt,  so  far  as  indicated  by 
the  decisions,  upon  the  question  whether  there  is  a  breaking  when  the  entry 
within  the  house  is  made  without  breaking,  and  the  party  so  entering  un- 
latches, unlocks,  or  opens  a  door  or  window  to  escape  or  get  out.  It  is  held 
in  the  case  of  State  v.  Ward,  43  Conn.  489,  21  Am.  Rep.  665,  that  such  act  of 
breaking  out  constituted  a  burglary  at  the  common  law,  that  the  statute  of  12 
Anne,  chapter  7,  was  declaratory  of  that  law,  and  that  if  it  be  considered  as  an 
alteration  or  amendment  of  the  common  law,  it  might  be  considered  a  part  of 
the  law  of  Connecticut  by  adoption,  though  having  no  binding  force  as  a 
statute.  So  far,  however,  as  the  statute  of  Anne  is  concerned,  the  beginning 
of  that  act  is  as  follows:  "  And  whereas,  there  has  been  some  doubt  whether 
the  entering  the  mansion-house  of  another  without  breaking  the  same,  with 
an  intent  to  commit  some  felony,  and  breaking  the  said  bouse  in  the  night- 
time to  get  out  bo  burglary,  be  it  enacted,"  etc.,  12  Anne  (A.  D.  1713), 
stat.  1,  c.  7,  sec.  3.  This  statute  was  subsequently  repealed  (Tomlins's  Law 
Diet.,  tit.  Burglary),  but  was  substantially  re-enacted  by  7  &  8  Geo.  IV'. 
(A.  D.  1827),  c.  29,  sec.  11,  which  provided  that  such  breaking  out  in  tl\a 
night-time  should  be  burglary.  And  it  is  decided  in  Holland  v.  Commonwealth, 
82  Pa.  St.  306,  22  Am.  Rep.  758,  that  such  breaking  out  is  not  burglary,  and 
the  statute  of  12  Anne  is  not  recognized  as  any  authority  in  that  state.  So 
it  is  held  not  a  sufficient  breaking  to  constitute  burglary,  in  White  v.  State, 
51  Ga.  285,  and  in  State  v.  McPheison,  70  N.  C.  239,  16  Am.  Rep.  769;  tha 
court,  although  not  directly  deciding  the  point,  intimates  that  in  its  opinion 
the  authorities  are  that  in  the  crime  of  burglary  the  breaking  must  be  to 
effect  an  entrance,  not  to  escape.  So  where  one  effected  an  entry  through  aa 
open  door,  and  secreted  himself  under  a  bed,  intending  to  commit  a  felony. 
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\mt  oa  being  discovered  UDlocked  a  door  to  make  an  escape,  it  was  held  that 
the  facts  did  not  warrant  a  conviction  for  burglary,  there  being  no  breaking: 
Adihison  v.  State,  5  Baxt.  569;  30  Am.  Rep.  69;  4  Lawson'a  Criminal 
Defenses,  ed.  1887,  849;  and  the  case  of  Broim  v.  State,  55  Ala.  123,  28 
Am.  Rep.  693,  4  Lawson'a  Criminal  Defenses,  ed.  1887,  852,  which  was 
brought  under  a  statute  providing  against  breaking  into  and  entering,  etc., 
holds  that  although  the  theft  is  actually  committed,  there  is  no  breaking. 
These  cases  which  oppose  the  doctrine  of  the  Connecticut  case  are  all  well- 
considered  causes,  and  are  entitled  to  much  weight  on  this  question  in  those 
states  where  there  is  no  statutory  provision  covering  the  ground,  or  where 
the  statute  is  dependent  upon  the  common  law  for  its  construction. 

CousTBUcnvB  Breakino  is  where,  by  threats,  fraud,  trick,  artifice,  and  pre- 
tense,* an  entry  into  a  dwelling-house  or  other  building  subject  to  burglary 
is  effected  with  intent  to  commit  a  felony  therein,  or  where  such  entry  is 
obtained  by  confederacy  with  servants  residing  in  the  house:  2  Archbold's 
Crim.  Pr.  &  PL,  Pomeroy's  notes,  1081,  1082;  Holland  v.  CommonweaUli,  82 
Pa.  St.  306;  ComwaU's  Case,  2  Strange,  881;  Summera  v.  State,  9  Tex.  App. 
396.  The  entry  in  case  of  a  constructive  breaking  must,  however,  be  im- 
mediate: State  V.  Henry,  9  Ired.  463.  So  obtaining  an  entry  into  a  house  at 
night,  upon  the  pretense  of  having  business  with  the  occupant,  is  such  a  con* 
^tractive  breaking  as  to  support  a  charge  for  burglary  by  breaking  and  enter- 
ing, it  being  said  by  the  court  that  "when  a  person  rings  a  door-bell  of  a  house 
the  owner  has  a  right  to  presume  that  his  visitor  calls  for  the  purpose  of  friend- 
ship or  business.  If  in  obedience  to  the  summons  he  withdraws  his  bolts  and 
bars,  and  the  visitor  enters  to  commit  a  felony,  such  entry  is  a  deception  and 
fraud  upon  the  owner,  and  constitutes  a  constructive  breaking  ":  Johnston  v. 
CammonioeaUh,  85  Pa.  St.  54;  27  Am.  Rep.  622;  Tomlins's  Law  Diet.,  tit.  Bur- 
glary; and  it  was  held  in  Nklialla  v.  State,  68  Wis.  416,  60  Am.  Rep.  870,  that 
there  was  a  constructive  breaking  where  the  defendant  had  secreted  himself 
in  a  box,  and  thereby  obtained  an  entry  into  an  express  car,  with  intent  there 
to  commit  a  felony. 

Consent  of  Owner  —  Connivance  —  Measures  Taken  to  Secure  Ar- 
KSST.  —  Where  a  firm,  suspecting  that  their  bank  was  to  be  robbed,  employed 
detectives,  who  induced  the  defendant,  by  representing  themselves  to  him  as 
professional  burglars,  to  enter  into  a  plan  for  committing  the  robbery,  of 
which  plan  the  bankers  had  full  knowledge  and  consented  thereto,  and  the 
detectives  first  entered  the  bank  with  force,  and  then  solicited  the  defendant 
to  enter,  it  was  decided  that  there  was  no  burglary,  altliough  there  may 
have  been  a  guilty  purpose  and  intent,  and  that  the  detectives  were  the 
servants  and  agents  of  the  bankers:  Speuien  v.  State,  3  Tex.  App.  156;  30 
Am.  Rep.  126,  and  note  129.  So  if  the  entry  is  made  by  the  actual  consent 
of  or  connivance  with  the  owner,'as  where  a  servant  notified  his  master  of  a 
contemplated  burglary,  and  the  master,  by  advice  of  the  police,  furnished 
the  means  of  effecting  the  entry  to  the  servant,  and  he  with  the  defendant 
entered  the  premises,  it  was  held  that  defendant  was  not  guilty  of  burglary: 
Allen  V.  State,  40  Ala.  334;  91  Am.  Dec.  477,  and  note  to  same  482;  see  also 
note  to  81  Id.  366.  But  if  there  is  an  actual  breaking  with  felonious  intent,  it 
makes  no  difference  in  the  criminal's  liability  to  punishment  that  the  owner  of 
the  building  was  informed  of  the  contemplated  crime,  and  made  no  efforts  to 
prevent  its  commission,  but  took  measures  to  secure  the  arrest  of  the  burglar: 
Thompson  v.  State,  18  Ind.  386;  French  v.  State,  18  Id.  386;  81  Am.  Dec.  364. 

Entering.  — It  is  essential  that  there  should  be  an  entry;  otherwise  there 
i»  no  burglary:  1  Wharton's  Crim.  Law,  9th  ed.,  seo.  773.     Broadly  stated. 
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this  includes  any  kind  of  entry  made  without  consent,  with  a  felonious  intent; 
Martin  v.  State,  1  Tex.  App.  525;  Anderson  v.  State,  17  Id.  305;  and  an  entry 
of  any  part  of  the  person,  whether  by  hand  or  foot,  is  sufficient;  so  putting 
iu  an  instrument  or  weapon  to  commit  a  felony  is  an  entry:  State  v.  McCall, 
4  Ala.  643;  39  Am.  Dec.  314;  4  Lawson's  Criminal  Defenses,  ed.  1887,  853;  2 
Archbold's  Crini.  Vt.  &  PI.,  Pomeroy's  notes,  1083-1085;  Burke  v.  State,  5  Tex. 
App.  74;  Franco  v.  State,  42  Tex.  276;  Kash  v.  State,  20  Tex.  App.  384.  But 
although  the  entry  must  be  by  force,  threats,  or  fraud,  lioHa  v.  State,  16  Id. 
654,  4  Lawson's  Criminal  Defenses,  ed.  1887,  859,  yet  the  slightest  force  is  suf- 
ficient if  the  entry  is  at  night:  Id.;  and  see  cases  ante,  under  title  "  Cases  of 
'Breaking.'"  Although  the  rule  last  given  holds,  yet  this  contemplates  a 
previous  breaking,  whereby  an  opportunity  to  commit  the  intended  felony 
is  afforded:  Rex  v.  Hughes,  1  Leach  C.  0.  406.  * 

The  Breaking  and  Entering  may  be  at  Different  Times,  as  is  illustrated  by  a. 
case  where  a  hole  was  made  in  the  night  through  a  wall  into  a  bank-vault, 
and  the  entrance  was  not  effected  till  daylight:  CoinmonweaUh  v.  Glover,  111 
Mass.  395.  So  where  the  breaking  was  done  ou  Friday  night,  and  the  act  of 
entering  was  on  the  Sunday  night  following,  the  breaking  being  made  with 
intent  to  enter  thereafter,  it  was  held  that  this  constituted  the  crime  of  bur- 
glary: Bex  Y.  Smith,  Ross.  &  R.  C.  C.  417;  see  also  2  Archlx^d's  Crim.  Pr. 
&  PI.,  Pomeroy's  notes,  1085;  see  further,  on  breaking  and  entering,  note  to 
4  Lawson's  Criminal  Defenses,  ed.  1887,  880  et  seq. 

NiQHT-TiME.  —  As  has  been  seen  (see  definition),  the  burglarious  act  at  th» 
common  law  must  have  been  committed  in  the  night-season:  1  Wharton's 
Crim.  Law,  9th  ed.,  sec.  806;  which  was  not  confined  to  the  exact  time  between 
sunrise  and  sunset,  but  was  extended  to  that  period  when  there  was  not 
enough  daylight  left  to  discern  a  man's  face:  Staie  v.  Bancrq/l,  10  N.  H.  105;^ 
Tomlins's  Law  Diet.,  tit.  Burglary;  and  the  fact  that  the  features  could  b© 
distinguished  by  reflection  from  the  street  lights  on  the  snow,  or  by  moon-light, 
does  not  affect  the  question  of  time  in  respect  to  burglary:  State  v.  Morris,  47 
Conn.  179.  The  California  Penal  Code,  section  463,  defines  "night-time" 
as  the  period  between  sunset  and  sunrise:  See  People  v.  Oriffin,  19  Cal.  578. 

DwELLiKO-HOUSE. — By  the  common  law,  the  breaking  and  entry  must 
have  been  into  the  dwelling-house  or  mansion-house  of  another:  1  Whar- 
ton's Crim.  Law,  9th  ed.,  sec.  781;  2  Bishop's  Crim.  Law,  9th  ed.,  sees. 
104,  106;  and  all  the  outhouses  within  the  curtilage  were  protected,  inas- 
much as  they  were  held  to  be  parts  or  parcel  of  the  dwelling-house,  although 
this  was  changed  by  statute  which  required  that  there  should  be  an  im- 
mediate connection,  or  one  by  means  of  a  covered  or  closed  passage:  2  Arch- 
bold's Crim.  Pr.  &  PI.,  Pomeroy's  notes,  1089-1093.  So  a  building  when 
used  as  a  sleeping-room  is  a  dwelling-hoQse  within  the  curtilage:  State  v. 
Mordecai,  68  N.  C.  207. 

Tli£  Curtilage  is  said  to  be  the  common  fence  including  the  dwelling- 
house  and  its  offices:  2  Archbold's  Crim.  Pr.  &  PI.,  Pomeroy's  notes,  1089; 
see  Slate  v.  Shaw,  31  Me.  523;  State  v.  Hecox,  83  Mo.  531. 

DwELLiNO-HOUSB  Definbd.  — "A  dwelling-house, "  says  the  court  in  Ful- 
ler v.  State,  4  Ala.  273,  "is  the  apartment,  building,  or  cluster  of  buildings 
in  which  a  man  with  his  family  resides,"  citing  1  Bishop's  Crim.  Law,  sec.     > 
295;  see  also  State  v.  Sampson,  12  S.  C.  567;  32  Am.  Rep.  513;  4  Lawsoa'*    f 
Criminal  Defenses,  ed.  1887,  867;  Bishop  on  Statutory  Crimes,  ed.  1873,  sees,     f 
282,  285;  2  Bishop's  Crim.  Law,  6th  ed.,  sec.  104;  or  "any  permanent  build- 
ing in  which  a  party  may  dwell  and  lie  ":  1  Wharton's  Crim.  Law,  9th  ed.,. 
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«ec3.  787,  781,  784.  The  test  at  the  common  la-w^  was  wbetlier  tbe  owner  or 
occapier,  or  his  family,  slept  at  night  in  the  house;  if  so,  then  it  was  a  dwell* 
iug-houae,  and  the  fact  that  meals  were  eaten  there  did  not  make  it  such 
dwelling-house  if  no  one  slept  there:  2  Archbold's  Crim.  Pr.  &  PL,  Pome- 
roy's  notes,  1086;  Rex  v.  Martin,  Buss.  &  R.  C.  C.  108;  nor  is  it  a  dwelling- 
house,  although  used  by  the  owner  both  for  his  meals  and  carrying  on  his 
business:  Rex  v.  Martin,  aupra.  In  the  case  of  People  v.  Sleckman,  34  Cal. 
242,  the  word  " house  "  in  a  statute  where  the  words  were  "any  house,  room, 
apartment,  or  tenement"  was  held  to  "include  every  kind  of  buildings  or 
structures  '  housed  in '  or  roofed,  regardless  of  the  fact  whether  they  are  at 
the  time  or  ever  have  been  inhabited  by  members  of  the  human  family.  A 
house  in  the  sense  of  the  statute  is  any  structure  which  has  walls  on  all 
«ides  and  is  covered  by  a  roof."  The  mere  sleeping  in  it,  however,  was  not 
sufficient  to  make  it  such  dwelling-house:  Bishop  on  Statutory  Crimes,  ed. 
1873,  sec.  279;  so  where  one  not  the  owner  nor  one  of  his  family  sleeps  in  a 
part  partitioned  off  from  a  store,  for  the  purpose  of  protection  only,  such  store 
is  not  a  dwelling-house:  State  v.  Potts,  75  N.  C.  129;  4  Lawson's  Criminal  De- 
fenses, ed.  1887,  sec.  865;  and  the  fact  that  the  owner  causes  a  servant  to  sleep 
«very  night  in  a  house  in  which  he  never  intends  to  reside,  and  which  is  done 
to  protect  the  furniture,  does  not  make  it  a  dwelling-house:  Rex  v.  Davis,  2 
Leach  C.  C.  876;  nor  does  the  sleeping  by  a  servant  in  a  warehouse  to  pro- 
tect goods  make  it  a  dwelling-house:  Rex  v.  Smith,  2  East  P.  C.  497»  oited  in 
H  Leach  C.  C.  1018,  note  a. 

Intent  to  Resick  in  House. — It  ia  held  in  Pennsylvania,  where  tha 
owner  had  intended  to  reside  in  a  house,  and  had  put  all  his  furniture  in  there 
for  that  purpose,  that  although  he  had  never  resided  there  otherwise  than 
to  go  there  occasionally,  yet  it  was  such  a  house  as  that  burglary  might  be 
committed  therein:  CommomoeaUh  v.  Brown,  3  Rawle,  207;  although  it  is 
held  in  England  by  the  common  law  that  where  the  house  is  one  in  which  the 
owner  has  not  resided,  but  in  which  he  has  merely  placed  his  goods,  it  is  not  a 
dwelling-house:  Rex  v.  Tliompson,  2  Leach  C.  C.  771;  Rex  v.  Harris,  2  Id.  701, 

Intent  to  Return.  —  It  would  seem  that  a  dwelling-house  which  is  locked 
up  by  the  owner,  and  left  by  him  with  a  settled  purpose  of  not  returning,  is 
not  such  a  dwelling-house  as  that  the  the  unlawful  breaking  necessary  to  con- 
«titute  the  crime  may  be  made  therein.  The  owner  must  have  quitted  it 
amnuo  revertendi  to  make  unlawful  breaking  burglary.  It  is  not  necessary  that 
he  remain  in  the  house,  or  be  there  at  the  time,  nor  is  the  duration  of  his  ab- 
sence material,  provided  he  actually  intends  to  return:  State  v.  Meerclumse,  34 
Mo.  344;  86  Am.  Dec.  109;  Ex  parte  Vincent,  62  Id.  714,  and  note;  Worbnan  v. 
Insurance  Co.,  22  Id.  144.  But  where  there  is  a  temporary  absence,  with  the 
intention  of  returning,  tbe  fact  that  there  is  no  one  in  the  occupation  during 
his  absence  makes  it  no  less  his  dwelling-house:  Hairison  v.  State,  74  Ga.  801. 

Servant's  Occupation.  —  Where  the  place  where  the  alleged  burglary  waa 
committed  was  a  banker's  shop,  in  which  no  one  slept,  but  which  was  accessi- 
ble by  means  of  a  trap-door  and  a  ladder  from  upper  rooms  in  the  house, 
where  a  workman  with  his  family  lived  by  permission  of  the  owners  of  the 
entire  house,  it  was  held  to  be  properly  averred  to  be  a  dwelling-house,  since 
the  owners  inhabited  it  by  their  servants:  King  v.  Stock,  2  Leach  C.  C.  1015, 
and  note;  and  where  tbe  servants  of  the  owner  occupied  a  building  apart  from 
the  dwelling-house  for  a  place  to  sleep  in,  this  was  decided  to  be  a  distinct 
dwelling-house:  Rex  v.  Westxoood,  Russ.  &  R.  C.  C.  495. 

Separate  Fakilies  in  Same  House.  —  Where  there  are  separate  families 
in  a  house,  each  part  so  occupied  is  the  dwelling-house  of  the  occupier:  UU* 
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many.  State.,  \  Te::.  App.  220;  28  Am.  Rep.  405;  Bishop  on  Statutory  Crimes,, 
ed.  1873,  see.  287. 

Lodgers.  —  "The  same  rale  applies  where  the  entire  building  is  let  to 
lodgers;  the  separate  door  leading  to  each  tenement  is  to  be  deemed  the  outer 
door  of  the  occupant's  dwelling-house.  But  if  the  owner  lets  to  lodgers  some 
of  his  rooms,  retaining  for  inhabitation  the  residue,  the  whole  is  considered  in 
law  the  dwelling-house  of  the  owner  ":  Ullman  v.  Stat-e,  1  Tex.  App.  220;  28^ 
Am.  Rep.  405;  Bishop  on  Statutory  Crimes,  ed.  1873,  sec.  287;  2  Bishop's  Crim. 
Law,  6th  ed.,  sees.  106,  108;  Rex  v.  Rogers,  1  Leach  C.  C.  89;  Rex  v.  Trap- 
ehaw,  1  Id.  427.  So  a  garret  used  as  a  shop,  let  with  a  sleeping-room  to  a 
lodger  and  used  by  him,  is  a  dwelling-house  of  the  lodger,  if  the  owner 
sleeps  under  another  roof:  Rex  v.  Carrell,  1  Id.  287.  But  in  California,, 
where  rooms  are  let  to  lodgers,  and  another  has  supervision  and  control  of 
the  whole  house,  the  ownership  may  be  laid  to  be  in  the  lodger:  People  v. 
St.  Clair,  38  Cal.  137.  And  at  the  common  law,  lodging-rooms  over  stables^^ 
and  coach-houses  were  the  dwelling-houses  of  the  lodgers  when  the  entrance 
thereto  was  by  an  outer  door:  Rex  v.  Turner,  1  Leach  C.  C.  305, 

GtTEST  AT  Hotel.  — One  who,  while  residing  at  a  hotel,  or  being  a  guest 
there,  breaks  into  the  room  of  another  guest,  is  guilty  of  burglary,  there 
being  a  felonious  intent:  State  v.  Clark,  42  Vt.  629;  see  1  Wharton's  Crim. 
Law,  9th  ed.,  763.  And  where  a  boarder  entered  the  room  of  a  fellow- 
boarder  in  the  same  house,  and  committed  a  theft  therein,  it  was  decided 
that  it  was  a  burglary,  although  the  manner  of  the  entry  or  time  when  it 
was  made  did  not  appear:  Ullman  v.  State,  1  Tex.  App.  220;  28  Am.  Rep. 
405.  By  the  code  of  Georgia,  a  "hired  room  or  apartment  in  a  public  tav- 
ern, inn,  or  boarding-house  "  is  the  dwelling-house  "  of  the  person  or  persou» 
occupying  or  hiring  the  same  ";  and  where  the  prosecutor  was  a  servant  oi 
waiter  at  an  inn,  it  was  held  that  the  room  occupied  by  him  was  his  dwelling- 
house  within  the  meaning  of  the  code,  and  that  the  fact  that  another  occupied 
it  with  him  made  it  no  less  such  dwelling,  the  court  saying  that  "all  that  th& 
law  required  was  that  the  indictment  should  identify  the  dwelling  broken 
and  entered  with  burglai'ious  intent,  and  that  it  should  show  that  it  was  not 
the  dwelling  of  the  party  so  breaking  and  entering,  but  that  it  was  occupied 
by  the  prosecutor ":  Jones  v.  State,  75  Ga.  825. 

•  A  Mill-Iiouse,  separated  from  a  dwelling-house  by  a  highway,  and  seventy- 
five  yards  therefrom,  and  which  does  not  appear  from  the  proof  to  be  appurte- 
nant thereto,  and  in  which  no  one  sleeps,  is  not  the  subject  of  burglary  at 
common  law;  nor  so  within  the  terms  of  a  statute  defining  burglary,  and 
providing,  with  regard  to  dwelling-houses,  that  "all  houses,  outhouses, 
buildings,  sheds,  and  erections  which  are  within  two  hundred  yards  of  it, 
and  are  appurtenant  to  it,  or  to  the  same  establishment  of  which  it  is  au 
appurtenance,  shall  be  deemed  parcels":  State  v.  Sampson,  12  S.  C.  567;  32^ 
Am.  Rep.  513. 

Stable.  —  A  stable  is  a  building,  within  the  meaning  of  a  statute  defining 
burglary,  and  designating  (outside  of  certain  ones  named)  "other  buildings," 
as  a  class  of  structures  wherein  the  crime  might  be  committed:  Orrell  v. 
People,  94  111.  456;  34  Am.  Rep.  241. 

Cellar  Used  as  Storeluoiise.  —  An  underground  cellar  used  for  storing  goods 
is  nob  a  dwelling-house  when  not  under  the  control  of  any  occupant  of  th* 
house  not  connected  therewith  internally:  Staie  v.  Clark,  89  Mo.  423;  6  Am. 
Crim.  Rep.  91. 

StoreJiouse.  —  A  storehouse  which  is  not  parcel  of  the  dwelling-house  is 
not  such  a  building  as  to  be  subject  to  burglary:  HolUster  v.  Commonioealthp. 
60  Pa.  St.  103. 
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Store.  —  If  the  clerk  of  the  owner  of  a  store  habitnally  sleeps  therein,  snch 
store  is  a  dwelling-honse:  State  v.  WilUams,  90  N.  C.  724;  47  Am.  Rep.  642, 
distingnishing  and  criticising  State  v.  Potts,  75  N.  C.  129.  So  where  a  stat- 
ute provided  that  "no  building  shall  be  deemed  a  dwelling-house,  or  any 

part  of  a  dwelling-house unless  the  same  be  joined  to,  immediately 

connected  with,  and  part  of  a  dwelling-house,"  and  it  appeared  that  the 
store  wherein  the  alleged  burglary  was  committed  was  occupied  by  A  and  B, 
copartners,  and  consisted  of  two  adjacent  stores  opening  into  each  other, 
and  that  A  lived  over  one  of  them,  but  that  the  only  connection  between 
them  and  his  living  apartments  was  through  a  fenced  yard,  and  stairs  there- 
from to  the  upper  floors,  it  was  held  to  be  a  "dwelling-house,"  within  the 
statute:  Quinn  v.  People,  71  N.  Y.  561 ;  27  Am.  Rep.  86.  And  under  an  in- 
dictment for  breaking  and  entering  "a  building,  to  wit,  the  store  of  A,"  the 
evidence  was  that  the  building  was  occupied  by  A  for  keeping  a  bar,  and 
that  he  sold  liquors  and  cooked  meals  for  customers;  that  there  were  two 
dining-rooms,  a  bedroom,  and  a  kitchen;  and  that  the  entry  was  made  into  the 
kitchen:  it  was  held  that  there  was  evidence  to  go  to  the  jury  that  the  build- 
ing was  a  place  in  which  merchandise  was  kept  for  sale,  which  constituted  a 
"  store,"  and  that  there  was  not,  as  a  matter  of  law,  such  a  variance  between 
the  proof  and  the  allegation  as  to  entitle  the  accused  to  an  acquittal:  Ccwi- 
nionvxaUh  v.  Whakn,  131  Mass.  419;  for  "shop,"  see  People  v.  Macks,  4 
Park.  Cr.  153;  1  Wharton's  Crim.  Law,  9th  ed.,  sec.  792;  Bishop  on  Statu- 
tory Crimes,  ed.  1873,  sec.  295. 

Buildimj  may  be  imthin  Statutory  Definition,  although  when  the  statute  was 
passed  no  such  Ijuilding  was  known:  State  v.  Bishop,  51  Vt.  287;  31  Am. 
Rep.  690.  See  further,  on  dwelling-house,  note  to  4  Lawson's  Criminal  De- 
fenses, ed.  1887,  883. 

Intbnt.  — A  felonious  intent  is  essential  to  the  crime,  and  although  there 
be  a  breaking  and  entering,  yet  the  crime  is  not  burglary,  but  a  mere  tres- 
pass, unless  such  intent  to  commit  a  felony  exists:  State  v.  Beal,  37  Ohio  St. 
108;  41  Am.  Rep.  490;  Bobin^on  v.  State,  53  Md.  151;  3G  Am.  Rep.  399;  Peo- 
ple V.  S/uibei;  32  Cal.  36;  People  v.  Garnett,  29  Id.  622;  Barber  v.  State,  78 
Ala.  21;  Commonwealth  v.  Newell,  7  Mass.  245;  State  v.  Bt/an,  12  Nev.  401; 
4  Lawson's  Criminal  Defenses,  ed.  1887,  872.  But  the  fact  that  the  fe'oni- 
008  intent  was  not  carried  out  makes  it  no  less  i^\e  crime  of  burglary:  Dodd 
v.  State,  33  Ark.  517,  519;  Olive  v.  Commomoealth,  5  Bush,  377;  1  Bishop's  Grim. 
Law,  6th  ed.,  sec.  437;  Lanier  v.  State,  76  Ga.  304.  Nor  is  the  fact  that  the  ile- 
fendant  found  nothing,  any  defense,  as  in  a  case  where  it  appeared  that  the  safe 
the  accused  intended  to  rob  had  no  money  in  it  at  the  time  of  the  breaking  and 
entering:  State  v.  Beal,  37  Ohio  St.  108;  41  Am.  Rep.  490,  and  note  492. 
Such  intent  must,  however,  exist  at  the  exact  time  the  breaking  and  entry 
are  effected:  Harris  v.  State,  20  Tex.  App.  652;  1  Bishop's  Crim.  Law,  6th 
ed.,  sec.  207. 

Instances.  —  Entering  to  have  illicit  intercourse  with  a  lewd  woman,  with 
whom  the  accused  had  been  intimate  on  former  occasions,  is  not  burglary: 
Robinson  v.  Staie,  53  Md.  153.  So  where  the  alleged  intent  was  to  steal, 
and  it  appeared  that  the  accused  together  with  others  entered  the  prose- 
cutor's house,  but  that  he  went  there  simply  as  a  detective,  it  was  held  that 
there  could  be  no  conviction:  Price  v.  People,  109  IlL  109.  And  in  McCourt 
▼.  People,  64  N.  Y.  583,  4  Lawson's  Criminal  Defenses,  ed.  1887,  874,  the  ac- 
cused, who  was  partially  intoxicated,  stopped  at  a  house  where  he  had  before 
obtained  cider,  and  asked  the  prosecutor's  daughter,  C,  for  some,  offering  to 
pay  for  it,  but  ou  being  refused,  aiul  althoiigli  forhiddcn,  entered  a  cellar 
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and  took  the  cider.  The  act  was  conunitted  in  the  presence  of  C,  and  with 
her  knowledge,  and  it  was  decided  that  the  necessary  intent  was  lacking,  it 
being  merely  a  trespass.  Again,  where  there  was  an  actual  breaking  and 
entering,  and  the  property  which  was  a  hand-car  was  taken  from  the  tool- 
hoase  of  a  railroad  company,  and  used  by  the  defendants,  but  was  after- 
wards abandoned  by  them  and  left  on  the  side  of  the  track,  it  was  held  that 
the  necessary  felonious  intent  did  not  exist,  and  that  there  was  no  bur- 
glary: State  V.  Byan,  12  Nev.  401;  28  Am.  Rep.  802.  See  further,  on 
intent,  note  to  4  Lawson's  Criminal  Defenses,  ed.  1887,  886;  "intent,"  aa 
distinguished  from  "attempt,"  in  burglary:  See  Regina  v.  McPlieraon,  3  Jur., 
N.  S.,  522;  3  Lawson's  Criminal  Defenses,  ed.  1887,  G99;  see  also  Regina  v. 
McCann,  28  U.  O.  Q.  B.  514;  3  Lawson's  Criminal  Defenses,  ed.  1887,  713. 

Indiotment.  —  That  every  essential  factor  necessary  to  constitute  the 
crime  of  burglary  ought  to  be  averred,  is  the  general  rule.  The  place  and 
the  intent,  as  well  as  the  character  of  the  felony  intended  to  have  been  com* 
mitted,  ought  to  be  set  out  in  order  to  apprise  the  accused  of  what  he  must 
defend:  Pairo  v.  State,  49  Ala.  25. 

Breaking  and  Entering,  being  essentials  of  the  crime,  should  be  alleged: 
Note  to  Jones  v.  State,  2  Bennett  and  Heard's  Lead.  Crim.  Caa.  126,  131. 
If  the  entry  is  not  averred,  it  is  fatal:  Pines  v.  State,  50  Ala.  153;  1  Whar- 
ton's Crim.  Law,  9th  ed.,  sec.  818.  In  a  case  where  the  statute  used  the 
words  "with  force,  break  and  enter,"  etc.,  and  the  indictment  was,  "did 
break  and  enter,"  the  omission  of  the  words  "with  force"  was  held  imma- 
terial, since  the  verb  "to  break  "  implied  force,  and  its  meaning  at  the  com- 
mon law  was  definite  and  settled:  Sliotwell  v.  State,  43  Ark.  348,  citing 
Ducher  v.  State,  18  Ohio,  308,  where  the  word  "forcibly"  occurs  in  the  stat- 
ute. Li  addition  to  the  breaking  and  entering,  there  must  be  an  averment 
that  it  was  the  dwelling-house  or  mansion-house  of  another:  Note  to  Jones  v. 
State,  2  Bennett  and  Heard's  Lead.  Crim.  Cas.  126,  131;  1  Wharton's  Crim. 
Law,  9th  ed.,  sec.  815;  1  Bishop's  Crim.  Proc,  3d  ed.,  sec.  573.  But  an  alle- 
gation that  the  building  where  the  burglary  was  committed  was  the  "dwell- 
ing-house of  "  the  prosecutor  means  that  it  is  his  place  of  residence,  and  was 
so  occuxned  by  him:  Bell  v.  State,  20  Wis.  599.  So  the  place  where  the  house 
was  located,  as  the  township  or  county,  was  necessary  at  common  law  to  be 
stated:  2  Archbold's  Crim.  Pr.  &  PI.,  Pomeroy's  notes,  1076.  The  intent  to 
commit  a  felony,  or  the  commission  of  a  felony,  must  be  averred:  Desty's 
Crim.  Law,  sec.  141;  1  Whai-ton's  Crim.  Law,  9bh  ed.,  sec.  810;  note  to 
Jones  V.  State,  2  Bennett  and  Heard's  Lead.  Crim.  Cas.  126,  139.  It  waa 
said  in  Jones  v.  State,  11  N.  H.  269,  2  Bennett  and  Heard's  Lead.  Crim.  Cas. 
123,  that  it  was  not  necessary  to  aver  an  intent  to  steal,  — that  if  the  larceny 
be  proven,  it  sufficiently  evidenced  the  intention.  The  indictment  in  that 
case  alleged  the  actual  stealing  of  a  watch.  "  The  rule  seems  to  be  settled, 
....  where  there  is  an  averment  of  a  completed  larceny,  or  some  felony 
actually  consummated,  it  is  unnecessary  to  aver  the  intent  to  be  felonious,  the 
legal  presumption  being  that  it  is  so.  The  doing  of  the  criminal  act,  under 
such  circumstances,  seems  to  be  regarded  as  conclusive  of  the  felonious  in- 
tent": Barber  v.  State,  73  Ala.  21,  citing  1  Wharton's  Crim.  Law,  8th  ed., 
sees.  818  et  seq.  Where  there  is  a  failure  to  charge  the  requisite  felonious  in- 
tent, or  there  is  an  insufficient  averment  of  the  asportation  necessary  to  con- 
stitute larceny,  the  count  is  bad  for  burglary  or  larceny:  Barber  v.  State,  78 
Ala.  19.  In  Texas  it  is  held  that  the  felony  intended  to  be  committed,  with 
all  the  statutory  ingredients, — that  is,  all  the  constituent  elements, — must  ba 
averred:   Rodriguez  v.  State,  12  Tex.  App.  553;   Webster  v.  States  9  Id.  75. 
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Bnt  it  is  held  in  State  v.  Ckty,  25  La.  Ann.  472,  that  where  the  intent  alleged 
is  to  commit  rape,  the  indictment  need  not  set  out  the  common-law  essen- 
tiala  of  that  crime,  especially  where  the  accused  is  fully  informed  by  the 
■allegations  of  the  indictment  of  the  crime  of  which  he  is  charged.  So  in  an 
indictment  for  burglary  with  the  felonious  inteut  to  commit  arson,  it  was 
held  that  the  averment  need  not  so  specifically  set  out  the  felony  intended 
as  in  case  of  an  indictment  for  the  actual  commission  of  such  felony  itself: 
Shotwell  V.  State,  43  Ark.  345,  348;  see  also  note  to  Jones  v.  State,  2  Bennett 
and  Heard's  Lead.  Crim.  Cas.  126,  143. 

StatiUory  Cases  of  Intent.  — Where  the  code  provided  that  the  breaking  and 
«nteriag,  with  intent,  etc.,  a  railroad  car  in  which  goods  and  merchandise  were 
kept,  etc.,  for  "transportation  as  freight,"  should  be  burglary,  it  was  held 
that  the  indictment  should  allege  that  the  goods  in  the  car  were  kept  for 
"transportation  as  freight,"  the  averment  that  they  were  kept  therein  "for 
transportation "  being  declared  insufficient:  Graves  v.  State,  63  Ala.  134. 
And  in  Brennan  v.  People,  1 10  HI.  535,  where  the  statute  provided  that  en 
tering  a  railroad  car  "willfully  and  maliciously,  without  force  (the  doors  and 
windows  being  open) with  intent "  to  commit  larceny,  should  con- 
stitute burglary,  and  the  count  in  question,  being  otherwise  correct,  averred 
that  the  accused  entered  intoaraiboad  car,  "then  and  there  being  open, 
with  intent,"  etc.,  it  was  objected  that  the  count  was  bad,  in  that  it  failed  to 
allege  that  the  doors  and  windows  were  open.  The  court  determined  that 
the  objection  vras  to  form  rather  than  substance,  and  that  since  the  question 
was  not  raised  by  motion  or  otherwise  until  after  trial,  conviction,  and  sen* 
teace,  it  must  be  presumed  that  the  proof  showed  that  the  doors  and  windows 
were  opea,  and  that  the  count  sufficiently  identified  the  offense  to  constitute 
a  bar  to  a  second  indictment  therefor.  The  court  further  said  that  it  would 
express  no  opinion  as  to  whether  the  objection  would  or  would  not  have  been 
austained  if  taken  at  the  proper  time.  So  "breaking  and  entering  a  store  " 
were  held  sufficient  under  a  statute  using  the  word  "shop"  instead  of 
"store":  State  v.  Smithy  5  La.  Ann.  341;  see  People  v.  Macks,  4  Park.  Cr. 
153. 

"Feloniously  and  Burglariously  "  are  essential,  and  must  be  used.  The  lat- 
ter term  is  declared  by  the  old  writers  to  be  a  term  of  art,  which  cannot  be 
expressed  by  any  other  term  or  circumlocution:  1  Wharton's  Crim.  Law,  9th 
ed.,  sec.  814;  Wharton's  Crim.  Law  (Prin.  PI.  &  Ev.),  sec.  399;  2  Bishop's 
Crim.  Proc.,  3d  ed.,  129,  130;  2  Archbold's  Crim.  Pr.  &  PI.,  Pomeroy'a  ed., 
1076;  note  to  Jones  v.  State,  2  Bennett  and  Heard's  Lead.  Crim.  Cas.  126,  129. 
It  is  held  in  Louisiana  that  the  common-law  crime  of  burglary  is  unknown  by 
name  in  that  state,  as  are  other  crimes,  such  as  murder,  etc.,  but  that  the 
statutory  offense  is  what  would  be  burglary  at  common  law;  but  the  statute, 
by  defining  it,  thereby  withdraws  it  from  the  common-law  definitions,  and  it 
is  therefore  sufficient  to  charge  that  the  offense  was  done  "feloniously,"  the 
word  "burglariously"  not  being  necessary:  State  v.  Newton,  30  La.  Ann. 
1253;  StaU  v.  Jordan,  39  Id.  340;  see  State  v.  Curtis,  30  Id.  814;  2  Bishop's 
Crim.  Proc.,  3d  ed.,  sees.  129,  130;  Wharton's  Crim.  PI.  &  Ev.,  8th  ed., 
SCO.  265.  In  a  case  where  the  statutory  words  in  burglary  were  "willfully 
■and  maliciously,  and  with  force,  break  and  enter,"  and  the  indictment  was 
"feloniously,  willfully,  and  burglariously  did  break  and  enter,"  it  was  held 
that  the  word  "maliciously  "  added  no  new  clement  to  the  offense;  that  the 
avorment  was  sufficient  for  the  common-law  offense;  that  "when  the  ele- 
ments of  a  crime  at  common  law  and  under  the  statute  are  the  same,  the  in- 
dictment may  follow  either,  as  a  general  rule, "  and  is  therefore  sufficient  for 
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the  statutory  crime:  Shotwellv.  State,  43  Ark.  345,  348,  citing  Tullyv.  Com- 
rnonweaUh,  4  Met.  357;  Lyons  v.  People,  68  111.  271. 

Night^eason. — While  it  is  necessaxy  to  allege  that  the  crime  was  com- 
mitted in  the  night-time,  the  particular  hour  of  the  night  need  not  be  averred  : 
State  V.  Rcbinson,  35  N.  J.  L.  71;  State  v.  Woods,  31  La.  Ann.  267;  2  Bishop'* 
Crim.  Proa,  3d  ed.,  sees.  132,  133;  People  v.  Burgess,  35  Cal.  115.  But  it 
has  been  held  that  by  the  common  law  the  hour  must  be  alleged,  to  show 
that  it  was  in  the  night-time:  2  Archbold's  Crim.  Pr.  &  PI.,  Pomeroy's  notes^ 
1075.  In  State  v.  Ruby,  61  Iowa,  86,  an  allegation  that  "on  the  second  day 
of  February,  1886,  and  in  the  night-time  of  said  day,"  the  burglary  was  com- 
mitted, was  held  sufficient,  since  the  last  words  of  the  averment  limited  the 
word  " day,"  used  in  the  first  part,  to  the  night-time  of  that  day. 

Other  AUegaiiona.  — That  some  one  was  in  the  house  at  the  time  the  bur- 
glary was  committed  is  not  necessary  to  be  stated  in  the  indictment:  Staie  v. 
BeuL,  20  Iowa,  413. 

Description  of  Property.  —  The  property  which  it  is  alleged  was  intended 
to  be  taken  need  not  be  described:  Summers  v.  State,  9  Tex.  App.  396;  Kellp 
V.  State,  72  Ala.  244. 

Value.  — The  value  of  the  articles  stolen  or  their  amount  is  immaterial,  and 
need  not  be  specifically  averred:  Commonwealth  v.  Williams,  2  Cush.  682; 
Short  V.  State,  63  Ind.  376;  Matthews  v.  State,  55  Ala.  65.  And  where  the 
thing  taken  is  of  that  class  known  as  goods  and  merchandise  kept  for  a  par- 
ticular purpose,  as  for  deposit  or  sale,  the  presumption  is  said  to  be  that  they 
are  known  to  be  of  value,  and  therefore  no  value  need  be  alleged.  It  is  other- 
wise, however,  of  articles  other  than  those  of  the  class  above-mentionedr 
Kelly  V.  State,  72  Id.  244;  Henderson  v.  State,  70  Id.  23;  Williams  v.  State, 
67  Id.  183.  These  cases  were  under  the  code  provision  using  the  words  "in 
which  any  goods,  merchandise,  or  other  valuable  thing  is  kept  for  use,  sale,, 
or  deposit ":  Code,  sec.  4343.  So  under  a  statute  defining  the  crime  of  bur- 
glary as  "breaking  and  entering  into  the  dwelling,  mansion,  or  atorehouse 
....  with  intent,"  etc.,  it  was  held  not  necessary  to  describe  the  goods  or 
set  out  the  value:  Lanier  v.  State,  76  Ga.  304. 

Ownership  of  the  building  or  dwelling-house  must  be  alleged,  or  it  is  fatal 
to  the  indictment,  and  it  must  also  be  stated  with  accuracy:  Beallv.  State,  63 
Ala.  460;  Ward  v.  State,  50  Id.  120;  Pell  v.  State,  20  Fla.  776,  and  cases 
cited;  Rex  v.  White,  1  Leach  C.  C.  552;  1  Wharton's  Crim.  Law,  9th  ed.» 
sec.  816;  2  Archbold's  Crim.  Pr.  &  PI.,  Pomeroy's  notes,  1076.  "There  are 
only  two  reasons  for  requiring  the  ownership  of  the  house  to  be  stated  in  an 
indictment  for  burglary:  1.  For  the  purpose  of  showing  on  the  record  that 
the  house  alleged  to  have  been  broken  into  was  not  the  dwelling-house  of  the 
accused,  inasmuch  as  one  cannot  commit  the  offense  of  burglary  by  breaking 
into  his  own  house;  2.  For  the  purpose  of  so  identifying  the  offense  as  ta 
protect  the  accused  from  a  second  prosecution  for  the  same  offense" :  State  v. 
Ti-app,  17  S.  C.  467;  43  Am.  Rep.  614;  and  if  the  name  of  the  owner  of  the 
house  is  unknown,  it  should  be  so  stated:  State  v.  Morrisey,  22  Iowa,  158. 
Where  the  information  described  the  house  by  street  and  number,  and  also  a» 
the  N.  club-house,  and  set  out  that  it  was  occupied  by  persons  to  the  district 
attorney  unknown,  it  was  held  not  necessary  to  state  the  ownership:  State  v. 
Clifton,  30  La.  Ann.  951. 

Title  in  Wife.  —  Where  the  title  to  a  house  is  in  the  wife,  still  if  she  and 
her  husband  occupy  the  same  together,  it  is  his  house  equally  with  her,  for 
the  purposes  of  averring  ownership  in  an  indictment  for  burglary:  Harrison 
T.  State,  74  Ga.  801;  Rex  v.  Smyth,  5  Car.  &  P.  201;  State  v.  Short,  54  Iowa, 
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892.  And  this  has  been  held  the  law,  although  she  be  living  in  a  house  sepa- 
rate from  her  husband  out  of  an  estate  vested  in  trustees  for  her  sole  use,  and 
out  of  which  she  paid  the  rent,  and  though  her  husband  had  never  been  in 
tbu  houue.  But  the  case  turned  upon  the  point  that  at  law  the  wife  could 
ha-ve  no  property:  Rex  v.  French,  Russ.  &  R.  C.  C.  491.  la  South  Carolina^ 
it  has  been  held  that  the  offense  might  properly  bo  laid  as  committed  in  th& 
dwelling-house  of  a  wife,  although  she  and  her  husband  both  lived  in  the 
house,  but  she  had  leased  the  same  and  owned  the  goods  therein,  and  had 
separate  estate:  State  v.  Trapp,  17  S.  C.  4G7;  4S  Am.  Rep.  614. 

Corporate  Name.  —  The  ownership  may  be  alleged  to  be  in  a  certain  cor- 
poration, as  "The  Oxford  Iron  Company,"  and  such  allegation  is  sufficient; 
nor  need  there  be  any  averment  of  incorporation:  Fhher  v.  State,  40  N.  J.  L. 
169;  and  an  allegation  that  a  building  was  the  office  of  a  certain  corporation 
is  sufficient,  although  the  corporation  used  it  as  its  general  office,  and  lia<l 
several  other  offices  iu  the  same  town:  CommonvKalth  v.  Moriarty,  135  Mass. 
540.  So  where  tlie  code  provided  that  it  is  necessary  only  to  set  out  the- 
offense  charged  sufficiently  to  enable  it  to  be  easily  understood  by  the  jury, 
and  the  corporate  name  of  the  owner  of  the  house  burglariously  broken  and 
entered  was  described  only  as  "  The  Walker  Iron  and  Coal  Company,"  it  was 
held  sufficient:  Hatjleld  v.  State,  76  Ga.  499.  The  court  cited  Crav^ford'a 
Case,  68  Id.  822,  where  the  allegation  of  the  incorporation  of  the  owner  was 
hold  to  be  surplusage,  and  not  necessary  to  be  proven. 

Actual  Occupier  and  Others.  —  It  is  sufficient  if  ownership  is  averred  to  be  in. 
one  who  was  in  actual  occupancy  and  possession  at  the  time  when  the  crime 
■was  committed:  MattJiewa  v.  State,  55  Ala.  65;  1  Bishop's  Crim.  Proc.,  3d  ed., 
sec.  573;  or  ownership  may  be  laid  in  him  iu  whom  the  right  to  the  use  and 
occupation  exists,  although  the  real  ownership  is  in  another:  Wei>b  v.  StaUr 
62  Ala.  422;  or  it  may  be  laid  in  the  general  or  special  owner:  Johnson  v. 
State,  73  Id.  483;  or  in  the  tenant  in  possession:  State  v.  Oolden,  49  Iowa,  48;- 
Staie  V.  Rivers,  68  Id.  611.  So  ownership  may  be  averred  to  be  in  him  who 
ha3,  as  against  the  burglar,  the  rightful  possession;  and  where  one  rented  a 
part  of  the  house  in  which  the  burglarious  entry  was  made,  it  was  held  to  be- 
his  dwelling-house,  although  the  owner  of  the  house  lived  on  the  floor  above: 
S'liilh  V.  People,  115  111.  17,  20,  citing  2  Bishop's  Crim.  Proc,  sec.  138;  Mason 
V.  People,  26  N.  Y.  200.  And  where  there  is  a  general  tenancy,  the  duration, 
of  which  is  uot  determined  by  contract,  and  which,  by  virtue  of  a  statute,  i» 
converted  into  a  tenancy  from  year  to  year,  the  ownership  must  be  averred  t» 
be  in  the  tenant:  McCrilUsv.  State,  69  Ind.  159.  So  it  is  held  in  the  last 
case  that  "the  rule  is  applied  as  well  in  cases  where  the  tenant  is  the  ser- 
vant of  the  landlord,  and  is  allowed  to  occupy  the  premises  because  he  is^ 
such  servant,  as  iu  other  cases  ":  Citing  2  Russell  on  Crimes,  p.  29;  2  Whar- 
ton's Crim.  Law,  sees.  1571,  1577;  and  the  property  being  held  under  a. 
ivritten  lease,  it  was  said  that  the  averment  of  ownership  in  the  landlord,^ 
and  proof  of  such  tenancy,  was  a  material  variance,  and  fatal;  that  the 
ownership  should  have  been  alleged  to  have  been  in  the  tenant:  McCriilis  v. 
State,  69  Ind.  159.  Ownership  may  also  be  properly  averred  to  be  in  a  ten- 
ant at  will:  Rex  v.  Collett,  Russ.  &  R.  C.  C.  498;  and  where  a  warehouse  is 
let  to  A  and  B  as  joint  tenants,  and  a  house  connected  therewith  internally 
is  let  to  A,  all  being  under  the  same  roof,  an  averment  that  it  is  the  dwell- 
ing-house of  A  was  held  to  have  been  wrongly  laid  in  an  indictment  for  bur- 
glary of  the  warehouse:  Rex  v.  Jenkins,  Id.  244.  It  was  held  in  Rogera  v. 
People,  86  N.  Y.  360,  40  Am.  Rep.  548,  that  in  charging  the  offense  as  an  at- 
tempt to  commit  burglary,  it  was  necessary  to  set  out  the  offense  as  oom- 
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mitted  in  the  d^velling-honae  of  the  innkeeper,  and  not  of  the  gnest  in  whoM 
room  the  alleged  criminal  act  was  done.  It  is  held  in  Alabama,  in  an  indict- 
ment brought  under  a  code  provision  regarding  burglary  by  breaking  and 
entering  a  car,  that  the  ownership  of  the  car  must  be  averred:  Johrmm  v. 
£tate,  73  Ala.  483. 

Amendment.  — A  mistake  in  the  ownership  or  location  may  be  amended:  2 
Archbold's  Crim.  Pr.  &  PL,  Pomeroy'a  notes,  1076,  1093,  1097,  1103. 

Joinder.  — Burglary  and  larceny  are  an  exception  to  the  general  rule  that 
two  distinct  offenses  cannot  be  charged  in  the  same  count:  State  v.  Nichols, 
37  La.  Ann.  779;  StaU  v.  King,  37  Id.  662;  Breeae  v.  State,  12  Ohio  St.  14G; 
80  Am.  Dec.  340,  341;  see  also  Gordon  v.  State,  71  Ala.  315;  Barber  v.  State, 
73  lA  19;  State  v.  Kelsoe,  76  Mo.  505;  Dunham  v.  State,  9  Tex.  App.  330; 
1  Bishop's  Crim.  Proc.,  3d  ed.,  sees.  423,  438,  439,  449. 

Other  Cases.  —  An  averment  of  intending  to  steal  the  goods  of  A,  and 
that  having  entered,  the  accused  stole  the  goods  of  B,  is  good:  State  v.  Brady, 
14  Vt.  353.  Since  under  the  Arkansas  statute  any  house  comes  within  the 
prohibition  against  burglary,  it  is  not  necessary  to  aver  that  an  outhouse  is 
one  within  the  curtilage:  Shotwell  v.  State,  43  Ark.  345,  349.  Where  an  in- 
dictment was  brought  under  a  statute  relating  to  the  possession  of  burglari- 
ous instruments,  it  was  held  that  it  was  sufficient  to  allege  a  general  intent 
to  use  such  instruments:  CommonvoeaUh  v.  Tivnon,  8  Gray,  375;  69  Am.  Dec. 
^48. 

Evidence.  —  Generally,  as  to  the  dwelling-house,  it  is  necessary  to  show 
that  the  ovmer  was  in  the  occupancy  and  possession  of  the  building  burglar- 
ized: States.  Teeter,  69  Iowa,  717;  and  it  is  held  that  it  should  be  proven 
that  the  doors  were  shut,  before  there  can  be  a  conviction:  State  v.  Wilson, 
1  N.  J.  L.  439;  1  Am.  Dec.  216. 

Niglii-aeaaon.  —  Evidence  is  sufficient  that  the  burglarious  act  was  doue  at 
any  hour  of  the  night  in  question:  State  v.  Tazwell,  30  La.  Ann.  884;  and 
where  a  reasonable  doubt  arises  as  to  whether  the  offense  was  committed  in 
the  night-season,  the  accused  is  entitled  to  the  benefit  of  the  doubt:  Water$ 
V.  Statie,  53  Ga.  567;  4  Lawsou's  Criminal  Defenses,  ed.  1887,  864.  lu  the  case 
ol  State  v.  Morris,  47  Conn.  179,  the  court,  on  the  trial  below,  for  the  pur- 
pose of  showing  that  the  time  when  the  crime  was  committed  was  the  night< 
season,  permitted  an  almanac  to  be  introduced  showing  the  hour  of  sunset  on 
the  day  laid  in  the  indictment,  and  it  was  held  to  be  no  error,  since,  although 
the  fact  was  one  of  which  the  court  would  take  judicial  notice,  yet  such 
almanao  might  be  introduced  like  a  statute  to  refresh  the  memory  of  tha 
court  and  jury. 

Intent,  hove  Proven.  —  It  is  not  necessary  to  prove  an  actual  larceny;  tha 
intent  to  commit  the  larceny-may  be  shown:  2  Archbold's  Crim.  Pr.  &  PL, 
Pomeroy's  notes,  1 108.  But  it  is  a  rule  of  evidence  that  where  the  principal 
act  charged  involves  the  intent  to  commit  another  crime,  the  prosecution 
must  show  some  act  or  deed  evidencing  such  criminal  intent:  Darns  v.  State, 
22  Fla.  633,  636.  Therefore,  where  the  charge  was  burglary,  and  the  in- 
tended crime  was  averred  to  be  rape,  it  was  held  that  the  intent  as  charged 
was  "an  essential  ingredient,"  and  necessary  to  be  proved  by  the  prosecution, 
and  that  being  a  material  averment,  if  there  was  any  variance  between  it 
and  the  proof,  it  operated  to  defeat  the  averment:  Davis  v.  State,  22  Fla.  633, 
6;J6,  637.  Although  it  is  not  necessary  to  prove  an  actual  larceny,  yet  such 
fact  is  competent,  and  may  be  shown  as  tending  to  prove  an  "intent  to  steal ": 
State  V.  Woods,  31  La.  Ann.  267;  2  Bishop's  Crim.  Law,  6th  ed.,  sec.  115. 
But  evidence  is  not  admissible  on  the  question  of  "  intent  to  steal "  that  tha 
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accnsed,  at  another  timo  and  place,  committed  another  boiglaryand  larceny: 
State  V.  Johnson,  38  La.  Ann.  686.  Aa  a  general  rule,  the  intent  is  to  be 
proven  by  circumstantial  evidence,  since  being  a  mental  state  of  the  accused, 
it  is  not  from  its  nature  susceptible  of  direct  proof:  State  v.  Maxwell,  42  Iowa, 
208,  211;  and  the  court,  citing  from  Wharton's  Criminal  Law,  section  1600, 

Bays:  "The  intent  may  be  inferred  from  the  facts The  very  fact  of 

a  man's  breaking  and  entering  a  dwelling-house  in  the  night-time  is  strong 
presumptive  evidence  that  be  did  so  with  intent  to  steal,  and  the  jury  will 
be  warranted  in  finding  him  guilty,  unless  the  contrary  be  proved. " 

Other  Casbs.  —  Opinion  of  Witness  —  Footprints. —  It  is  error  to  admit  evi- 
dence that  certain  footprints  —  described  by  the  owner  of  the  premises  where 
the  burglary  was  committed  —  could  have  been  made  by  the  shoes  of  the  dc- 
fendant,  which  were  produced  on  the  trial:  Bluitt  v.  State,  12  Tex.  App.  39; 
41  Am.  Rep.  666. 

Partiadar  Room. — Where  a  particular  room  was  described  as  the  one 
entered,  it  was  held  that  the  proof  could  not  be  of  entry  into  a  different 
room:  People  v.  Barnes,  48  Cal.  551. 

Specific  Felony. —  Where  the  allegation  is  of  an  intent  to  commit  a 
specific  felony,  evidence  of  intent  to  commit  a  different  felony  does  not  sup- 
port the  averment:  1  Bishop's  Criminal  Procedure,  3d  ed.,  note  2,  sec.  621. 

Burglarious  Tools  and  implements  found  in  the  possession  of  the  ac- 
cused shortly  after  the  burglary,  and  at  the  time  of  his  arrest,  may  properly 
be  introduced  before  the  jury  on  trial,  although  some  of  the  tools  are  not 
adapted  to  the  purpose  of  burglary:  Commonwealth  v.  Williams,  2  Cush. 
682;  State  y.  Franks,  64  Iowa,  39;  and  it  is  held  in  a  recent  case  in  Massa- 
chusetts that  evidence  is  admissible  that  the  accused  had  used  the  same 
or  similar  tools  on  other  occasions  for  burglary:  Commonwealth  v.  Day,  138 
Mass.  186. 

Possession  of  Stolen  Property.  —  The  prosecution  may  show  not  only  that 
the  accused  was  found  in  possession  of  the  stolen  property,  but  may 
also  prove  every  fact  and  circumstance  attendant  thereupon,  and  his  con- 
duct at  the  time,  for  the  purpose  of  connecting  him  with  the  corpus  delicti: 
2  Bishop's  Crim.  Proc.,  3d  ed.,  sees.  152,  747;  PiHnce  v.  State,  44  Tex. 
481;  State  v.  Shaffer,  59  Iowa,  293.  While  the  prosecutor  may  show  such 
fact,  it  is  not,  however,  indispensable  to  a  conviction  for  burglary  with 
intent  to  steal  to  prove  the  possession  by  the  defendant  of  the  stolen  prop- 
erty, or  rather  to  trace  the  fruits  of  the  crime  into  his  hands,  especially  if 
there  is  a  strong  case  without  it.  The  court  declared  in  this  case  that  "  con- 
victions in  this  class  of  cases  are  frequently  sustained  without  such  evidence, 
and  to  hold  otherwise  as  an  inference  of  law  would  lead  to  the  gravest  con- 
sequences, and  often  defeat  the  manifest  ends  of  justice  ":  Oarrity  v.  People, 
107  111.  102,  168.  The  rule  of  law  undoubtedly  is,  that  the  mere  possession 
of  the  stolen  goods  unaccompanied  by  other  evidence  is  not  prima  facie  evi- 
dence of  burglary,  and  herein  the  rule  differs  from  that  in  larceny:  Walker 
V.  CommcmweaUk,  28  Gratt.  969;  People  v.  Gordon,  40  Mich.  716;  4  Law- 
son's  Criminal  Defenses,  ed.  1887,  sec.  877;  People  v.  Beaver,  49  CaL  67; 
Taliafero  v.  Commonwealth,  77  Va.  411;  State  v.  Bivers,  68  Iowa,  611;  SrnUh 
V.  People,  115  111.  17;  6  Am.  Crim.  Rep.  80,  and  note  82;  1  Wharton's  Crim. 
Ev.,  9th  ed,,  sec.  703. 

It  is  held  in  Georgia,  however,  that  the  possession  by  the  accused  shortly 
after  of  the  property  stolen  from  the  house  which  is  burglarized,  when  such 
possession  cannot  be  satisfactorily  accounted  for,  is  strong  presumptive  evi- 
dence of  guilt,  and  sufficient  to  warrant  a  conviction:  Davis  v.  Statt,  76  G&. 
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16,  17;  Harrison  r,  StaU,  74  Id.  801;  Wilkinson  v.  State,  73  Id.  799.  And  ths 
same  rule  obtains  in  Florida:  THUy  v.  State,  21  Fla.  242,  249,  citing  Common- 
malthy.  McOorty,  114  Mass.  299;  StaU  v.  Hogard,  12  Minn.  293;  Knickerbocker 
Y.  People,  43  N.  Y.  177;  and  see  State  v.  Hodge,  50  N.  H.  610.  So  such  pos- 
session —  although  only  a  part  of  the  property  was  found,  and  that  a  mouth 
afterwards  —  was  held  proper  and  competent  evidence  of  guilt,  and  the  court 
said  that  "  the  same  person  who  committed  the  larceny  no  doubt  committed 
the  burglary,  and  whatever  went  to  show  one  to  be  guilty  of  the  larceny 
-equally  evidenced  his  guiltiness  of  the  burglary  ":  Smith  v.  People,  115  111. 

17,  21;  6  Am.  Crim.  Rep.  80,  and  note  82.  Dr.  Wharton,  however,  qualiiiea 
the  rule  first  above  given,  as  follows:  "  But  where  goods  have  been  feloniously 
taken  by  means  of  a  burglary,  and  they  are  immediately  or  soon  after  found 
in  the  actual  and  exclusive  possession  of  a  person  who  gives  a  false  account 
or  refuses  to  give  any  account  of  the  manner  in  which  the  goods  came  into 
his  possession,  proof  of  such  possession  and  guilty  conduct  may  sustain  the 
inference,  not  only  that  he  stole  the  goods,  but  that  he  made  use  of  the  meaus 
by  which  access  to  them  was  obtained  ";  and  adds,  "  there  should  be  some 
evidence  of  guilty  conduct  besides  the  bare  possession  of  the  stolen  property, 
before  the  presumption  of  burglary  is  superadded  to  that  of  larceny": 
1  Wharton's  Crim.  Ev.,  9th  ed.,  sec.  813.  Where  at  the  time  when  the 
stolen  property  is  found  in  the  possession  of  the  accused,  a  reasonable 
explanation  accounting  therefor  is  given  by  him,  the  state  must  prove  it 
false:  Roaa  v.  State,  16  Tex.  App.  554;  4  Lawson's  Criminal  Defenses,  ed. 
1887,  859. 

DeclaraUona  qf  Accused  Regarding  Poaseasion. — Where  a  part  of  the 
stolen  property  was  found  in  the  house  of  the  accused  shortiy  after  the 
commission  of  the  burglary  with  which  he  was  charged,  and  there  was  some 
evidence  on  the  point  that  he  was  out  of  the  state  at  the  time  the  crime  was 
committed,  it  was  held  that  it  was  competent  for  him  to  show  on  his  part 
that  immediately  on  discovering  such  property  after  his  return  home  he  had 
asked  his  wife  whose  it  was,  and  "how  it  came  there  ":  Henderson  v.  Stale, 
70  Ala.  23;  45  Am.  Rep.  72,  and  note  74. 

Intoxication  of  the  accused  at  the  time  the  burglary  was  committed  is  proper 
evidence  for  the  jury  on  the  question  of  intent:  State  v.  Bell,  29  Iowa,  316. 
So  it  is  likewise  admissible  on  the  part  of  the  accused  on  trial  for  burglary 
and  larceny  to  show  that  he  was  physically  unable  by  reason  of  drunkenness 
to  have  committed  the  burglary  in  the  manner  it  was  proven  to  have  been 
done:  Jngalla  v.  State,  48  Wis.  647;  2  Lawson's  Criminal  Defenses,  ed.  1887, 
712. 

Declarations  to  Officer.  —  Evidence  on  the  part  of  the  accused,  who  claims  to 
have  acted  as  a  detective  against  his  co-defendants,  is  admissible  on  a  trial  for 
burglary,  to  show  that  when  he  was  approached  and  asked  to  commit  the 
crime  charged,  he  went  to  a  justice  of  the  peace  and  asked  him  in  reference 
thereto,  and  the  conversation  had  at  that  time  with  such  officer  is  competent 
evidence:  Price  v.  People,  109  111.  109. 

CuARQK  TO  Jury.  —  Where  the  accused  was  indicted  for  burglary,  the  in- 
tent alleged  being  to  commit  rape,  and  it  appeared  that  the  breaking  and 
entry  were  made  in  the  night-time  into  the  room  where  the  prosecutor  and 
his  wife  were  asleep;  that  the  defendant  put  his  hand  in  the  bed  upon  her, 
and  that  she  awoke  and  gave  the  alarm,  whereupon  he  fled.  It  was  held 
error  in  the  court  below  to  charge  substantially  that  if  the  accused,  either  by 
force,  fraud,  or  strategy,  attempted  to  have  carnal  knowledge  of  the  woman, 
he  was  guilty:  Wyatt  v.  Stutc,  2  Swan,  391;  4  Lawson's  Criruinal  Defenses,  ed. 
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1887,  869.  In  a  caae  where  the  prosecution  proved  the  necessary  facts  to 
constitute  burglary,  and  then  showed  that  the  accused  had  been  in  recent 
possession  of  the  goods  stolen,  and  he  could  not  account  therefor  otherwise 
than  by  swearing  that  he  had  bought  them,  but  could  not  tell  from  whom,  it 
was  held  that  the  court  might  properly  refuse  to  give  a  general  charge  in  liia 
favor:  Rosa  v.  SUUe,  82  Ala.  65. 

In  McCktrt  v.  CommonweaUIi,  2  Crim.  Law  Mag.  210,  3  Lawson's  Criminal 
Defenses,  ed-  1887,  147,  it  appeared  that  the  accused  were  boys  under  fonr- 
teen,  and  that  they  did  the  breaking  and  entering  charged  in  the  indictment, 
at  the  solicitation  of  an  older  brother  of  one  of  them,  and  the  court  refuood 
to  charge  the  jury  substantially  that  if  the  accused  committed  the  breaking 
as  alleged,  "but  did  so  at  the  request  of  another,  and  in  consequence  of 
youth  or  mental  infirmity,  not  perceiving  the  wicked  character  of  the  act,  or 
uot  knowing  their  responaibilty  therefor,"  they  should  be  acquitted,  it  was 
held  error. 

Vekdict  —  Conviction  of  One  Optbnse  where  Two  akk  Charged.  — 
A  verdict  of  guilty  of  burglary  was  found  against  the  accused  upon  an  in- 
dictment charging  both  burglary  and  larceny.  Subsequently  a  new  trial 
was  obtained  on  the  ground  of  certain  irregularities  in  the  trial  below;  upon 
a  second  trial  on  the  same  indictment,  the  jury  brought  in  a  verdict  of  guilty 
of  larceny,  and  were  discharged.  It  was  held  that  the  second  verdict  was  in 
effect  an  acquittal  of  burglary,  since  the  jury  ought  to  have  found  a  verdiut 
in  regard  to  the  same,  and  that  as  to  the  larceny,  inasmuch  as  the  first  verdict 
acquitted  the  accused  of  that  crime,  the  second  verdict  could  not  stand,  and 
was  a  mere  nullity:  Bell  v.  State,  48  Ala.  684;  17  Am.  Rep.  40.  Where  bur- 
glary and  larceny  are  both  charged,  the  accused  may  be  found  guilty  of  lar- 
ceny and  acquitted  of  the  other:  State  v.  Kennedy,  88  Mo.  341;  State  v.  Ovxi^s, 
79  Id.  619;  State  v.  Brandon,  7  Kan.  106;  Sliepherdv.  State,  42  Tex.  501;  Whar- 
ton's Crim.  Law,  9th  ed.,  sec.  819;  Staie  v.  Morgan,  39  La.  Ann.  214,  where 
the  doctrine  contra  laid  down  in  1  Bishop's  Crim.  Law,  sec.  1062,  is  criticised, 
and  the  rule  given  in  Wharton's  Crim.  Law,  sees.  383,  560,  617,  1615,  is  said 
to  be  founded  on  the  better  reason,  the  rale  being  that  larceny  may  be  sus- 
tained under  such  charge. 

Sentence.  — The  court  may,  upon  a  proper  verdict  of  guilty  of  burglary, 
where  the  indictment  charged  both  burglary  and  larceny,  sentence  for  the 
former  crime  without  waiting  for  a  verdict  as  to  the  latter  crime:  Breese  v. 
State,  12  Ohio  St.  146;  80  Am.  Dec.  340. 

Aocx)MPLiCB.  — Though  not  present  at  the  actual  commission  of  the  bur- 
glary,  a  person  may  be  held  guilty  of  the  crime  where  he  concerts  with 
others  in  a  general  felonious  plan,  as  where  one  agreed  to  keep  the  owner 
of  a  store  away,  and  did  so  while  the  confederate  committed  the  burglary: 
Breese  v.  Stale,  12  Ohio  St.  146;  80  Am.  Dec.  340.  So  it  is  declared  in  Wil- 
Unaon  v.  State,  73  Qa.  779,  that  "  if  two  or  more  persons  agree  and  go  together 
to  a  house  for  the  purpose  of  burglary  or  theft,  it  is  not  necessary  that  they 
should  all  enter  the  house  for  the  purpose  of  making  them  all  guilty.  If  one 
aids  in  any  way,  stands  by,  and  receives  the  goods  as  they  are  handed  out, 
he  is  just  as  guilty  as  the  party  who  actually  entered  the  house. "  But  a 
person  is  not  an  accomplice  in  burglary  because  he  receives  the  goods  stolen, 
although  he  knew  the  taking  to  have  been  felonious,  and  received  the  goods 
from  the  burglar:  State  v.  Hayden,  45  Iowa,  11. 
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Walling  v.  Miller. 

[108  NEW  YOEK,  178.] 
SaUI   ITNDBB    EX£OCnOK  OF  PROPERTY  IN  CUSTODY  OF  BiCEiyKR,   though 

under  a  levy  made  prior  to  his  appointment,  is  void,  unless  authorized 
by  the  court. 

LiKN    07    EXBOUTION    IS    NOT    DeSTROT£D    BY   APFOINTUENT  OF  ReC£1V£K, 

but  the  lien-holder  must  seek  the  enforcement  of  his  Uen  only  by  per- 
mission of  the  cotirt  appointing  the  receiver,  if  he  has  obtained  possession 
of  the  property. 

Possession  of  Receiver  must  not  be  Disturbed,  except  by  permission  of 
the  court,  by  persons  having  adverse  though  paramount  liens. 

It  is  Contempt  of  Court  for  Third  Person  to  attempt  to  deprive  a  re- 
ceiver of  possession,  whether  by  force  or  by  suit. 

Receiver  can  never  be  Treated  as  Trespasser  for  selling  property  in 
his  possession  pursuant  to  the  order  of  the  court  by  which  he  was  ap- 
pointed. Neither  can  the  plaintiff  who  procured  the  appointment  of 
such  receiver  become  a  trespasser  by  advising  and  aiding  him  to  execute 
such  order. 

Tboveb  for  the  conversion  of  certain  buildings.  Judgment 
for  plaintiff. 

M.  N.  Kane,  for  the  appellant. 
W.  F.  O^Neill,  for  the  respondent. 

By  Court,  Eabl,  J.  This  action  was  brought  to  recover 
damages  for  the  wrongful  conversion  of  certain  buildings 
situated  upon  the  land  of  J.  W.  Utter,  in  Orange  County.  In 
February,  1883,  the  buildings  belonged  to  John  W.  Vanderoef, 
who  was  the  tenant  of  Utter  under  a  lease  expiring  April  1, 
1883.  On  the  26th  of  February,  1883,  he  gave  his  wife,  Eliza, 
a  chattel  mortgage,  payable  one  day  after  date,  covering  these 
buildings  and  all  the  rest  of  his  personal  property.  Neither 
Vanderoef  nor  his  wife  removed  the  buildings  during  the  term 
of  the  lease.  On  the  6th  of  March,  1883,  Utter  leased  the 
premises,  upon  which  the  buildings  were  situated,  to  Miller ,^ 
the  defendant,  and  to  Jacob  Price,  for  one  year  from  April  1, 
1883,  and  on  April  4th  they  entered  into  possession  of  the 
premises  and  of  the  buildings  under  their  lease.  Both  Miller 
and  Price  were  judgment  creditors  of  Vanderoef;  and  on  the 
17th  of  April,  1883,  they  commenced  an  action  in  the  name 
of  Miller  against  Vanderoef  and  his  wife  to  reach  Vanderoef 'b 
equitable  interest  in  the  buildings.  In  that  action,  Vanderoef 
made  default,  and  his  wife  answered  that  her  chattel  mort- 
gage had  been  satisfied.  Thereupon  a  motion  was  made  for 
the  appointment  of  a  receiver  pending  the  trial  of  the  action^ 
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and  on  May  14,  1883,  George  W.  McElroy  was  appointed  a 
receiver  expressly  of  these  buildings.  Upon  the  same  day, 
he  filed  security,  and  took  possession  of  the  property.  A  tinai 
decree  was  entered  in  the  action  September  3d,  by  which  the 
receiver  was  directed  to  sell  the  buildings,  and  on  the  llth  of 
September  following  he  sold  them;  and  the  purchasers  at  the 
sale  thereafter  took  them  down  and  removed  them.  After- 
ward, this  action  was  brought  by  the  plaintiff  against  Miller 
and  Price,  and  McElroy,  the  receiver,  and  the  purchasers  of 
the  buildings,  claiming  that  he  was  the  owner  of  the  property, 
and  charging  the  defendants  with  its  conversion.  His  titlo 
was  founded  upon  an  alleged  sale  by  virtue  of  an  execution 
issued  upon  a  judgment  against  Vanderoef.  The  judgment 
was  confessed  by  Vanderoef  to  his  brother  James,  who  as- 
signed it  to  another  brother  on  the  7th  of  May,  1883.  There- 
after execution  was  issued  on  that  judgment,  and  it  was 
claimed  that  a  levy  was  made  on  the  12th  of  May,  1883.  A 
sale  was  had  under  the  execution  on  the  first  day  of  June, 
1883,  at  which  the  property  was  struck  ofiF  to  the  owner  of  tho 
judgment,  who  afterward  sold  the  same  to  this  plaintifi". 

This  action  was  discontinued  as  against  the  receiver,  and 
upon  the  trial  the  complaint  was  dismissed  as  against  all  tho 
other  defendants  except  Miller,  and  a  verdict  was  rendered 
against  him. 

We  will  assume,  as  most  favorable  to  the  plaintifi^  that 
these  buildings  were  personal  property,  and  that  they  did  not 
become  a  part  of  the  realty  upon  the  termination  of  Van- 
deroef's  lease.  Utter,  the  landlord,  so  treated  them,  and  so 
did  Miller  and  Price,  the  lessees  who  succeeded  Vanderoef, 
by  seizing  and  selling  them  as  personal  property.  The  rule 
of  law  which  would  otherwise  have  attached  these  buildings 
to  the  realty  as  a  part  thereof,  after  the  expiration  of  the  lease, 
is  defeated  in  its  operation  by  the  intention  and  conduct  of 
the  parties  interested. 

We  will  also  assume,  without  determining  it,  that  there  was 
a  valid  levy  upon  these  buildings  as  personal  property  on  tho 
twelfth  day  of  May,  1883,  under  the  execution  issued  upon 
the  judgment  recovered  against  Vanderoef,  and  yet  we  reach 
the  cor.clusion  that  the  judgment  ought  to  be  reversed  for  at 
least  two  reasons:  1.  Two  days  after  the  levy,  by  virtue  of  tho 
execution  issued  upon  the  judgment  against  the  owner  of  the 
property,  a  receiver  of  the  property  was  appointed.  There  is 
jio  question   that  the  equitable  action  was  regularly  com- 
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inenced,  and  that  the  court  had  jurisdiction  to  appoint  the  re- 
ceiver. On  the  same  day  he  took  possession  of  the  property, 
and  thereafter  it  was,  in  theory  of  law,  in  the  possession  and 
custody  of  the  court;  and  the  sheriff  had  no  right  to  interfere 
with  it  by  virtue  of  his  lien  under  the  execution  in  his  hands. 
The  lien  of  the  execution  was  not  destroyed  by  the  appoint- 
ment of  a  receiver,  but  the  rights  and  interests  of  all  parties  in 
the  property  were  thereafter  to  be  adjusted  by  the  court  which 
appointed  the  receiver,  and  the  property  could  not  be  taken 
out  of  the  possession  of  the  receiver  and  sold  upon  the  execu- 
tion without  leave  of  the  court.  The  execution  creditor  could 
bring  his  lien  to  the  attention  of  the  court  in  the  action  in 
which  the  receiver  was  appointed,  and  ask  to  have  the  execu- 
tion satisfied  out  of  the  proceeds  of  the  property.  But  per- 
sons having  liens  upon  the  property  had  no  right  to  interfere 
with  its  possession  by  the  receiver,  and,  without  any  applica- 
tion or  adjudication  of  the  court,  sell  and  dispose  of  it,  and 
thus  dissipate  it,  and  deprive  the  court  of  jurisdiction  to  ad- 
minister it:  Noe  v.  Gibson,  7  Paige,  513;  Albany  City  BanJc  v. 
Schermerhorn,  10  Id.  263;  Wiswall  v.  Sampson,  14  How.  52. 
In  Albany  City  Bank  v.  Schermerhorn,  supra,  the  chancellor, 
speaking  of  a  case  where  an  execution  creditor  claimed  a 
prior  lien,  said:  "If  the  plaintiffs  in  the  execution  had  ac- 
quired a  legal  lien,  so  as  to  overreach  the  lien  of  the  com- 
plainants in  the  creditors'  bills,  they  could  not  get  the  property 
out  of  the  hands  of  the  receiver  except  by  an  application  to 
the  vice-chancellor  for  an  order  upon  the  receiver  to  deliver 
over  the  proceeds  to  be  applied  on  the  execution."  In  the 
case  of  Noe  v.  Gibson,  supra,  it  was  held  that  where  property 
is  rightfully  in  the  hands  of  a  receiver,  it  is  in  the  custody  of 
the  court,  and  cannot  be  distrained  upon  for  rent  without  per- 
mission of  the  court  by  whom  the  receiver  was  appointed;  and 
that  any  person  who  takes  the  property  out  of  the  possession  of 
the  receiver  without  such  permission,  after  he  has  notice  of  the 
character  in  which  such  possession  is  holden,  is  guilty  of  con- 
tempt; and  that  the  same  principles  are  applicable  to  any  other 
interference  with  the  possession  of  a  receiver,  sequestrator,  com- 
mittee, or  custodian  who  holds  the  property  as  the  officer  of  the 
court  of  chancery,  as  his  possession  is,  in  law,  the  possession  of 
the  court  itself.  The  chancellor  said  in  that  case:  "  It  is  well 
settled  that  after  a  receiver  has  been  appointed,  and  has  taken 
the  rightful  possession  of  the  property,  it  is  a  contempt  of  court 
for  a  third  person  to  attempt  to  deprive  him  of  that  possession 
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by  force,  or  even  by  a  suit,  or  other  proceeding  against  him, 
without  the  permission  of  the  court  by  whom  the  receiver  was 
-appointed.  Where  the  receiver  is  in  possession  of  property 
upon  which  a  third  person  has  a  claim  for  rent,  the  proper 
-course  for  the  landlord  is  to  apply  to  the  court,  upon  notice  to 
the  receiver,  for  an  order  that  the  receiver  pay  the  rent,  or 
that  the  landlord  be  at  liberty  to  proceed,  by  distress  or  other- 
"wise,  as  he  may  be  advised."  In  Wiswall  v.  Sampson,  supraf 
it  was  held  that  a  sale  of  real  estate  in  the  hands  of  a  receiver, 
under  a  judgment  pending  the  equity  suit,  and  while  the  court 
was  in  possession  of  the  estate,  without  leave  of  the  court,  was 
illegal  and  void. 

Therefore,  before  a  legal  sale  could  be  made  of  these  build- 
ings upon  the  execution,  application  should  have  been  made 
to  the  court  which  appointed  the  receiver  for  leave  to  make 
the  sale.  An  application  might  also  have  been  made  to  the 
oourt  for  payment  of  the  execution  out  of  the  proceeds  of  the 
sale.  But  the  sale  under  the  execution,  without  leave  of 
the  court,  while  the  property  was  thus  in  the  custody  of  the 
court,  was  wholly  illegal  and  void.  Therefore,  as  the  plain- 
tifiF's  title  rests  wholly  upon  the  execution  sale,  it  fails,  and 
for  that  reason  he  should  have  been  nonsuited  at  the  trial.  2. 
The  judgment  in  which  the  receiver  was  appointed  was  regu- 
larly obtained.  The  receiver  was  regularly  appointed,  and  he 
was  directed  by  the  judgment  to  sell  this  identical  property. 
Therefore,  in  selling  it,  he  was  not  a  trespasser,  and  all  per- 
sons aiding  and  assisting  him  had  the  same  protection.  The 
<iefendant  did  not  become  a  trespasser  because  he  commenced 
the  action  and  had  a  receiver  appointed;  nor  did  he  become  a 
trespasser  or  wrong-doer  by  advising  the  receiver  to  discharge 
his  duty  as  such,  or  in  aiding  him  to  make  the  sale  which  ho 
was  bound  to  make  by  the  judgment:  Day  v.  Bach,  87  N.  Y. 
-56;  First  National  Bank  of  Oswego  v.  Dunn,  97  Id,  157;  49 
J^m.  Rep.  517. 

We  are  therefore  of  opinion  that  the  judgment  should  be  re- 
Tersed,  and  a  new  trial  granted,  costs  to  abide  event. 


Execution  against  Property  in  Hani>s  of  Receiver.  —  "  It  is  very 
clear  that  all  property  in  custody  of  the  law  is  not  subject  to  any  seizure  or 
interference  by  officers  acting  under  writs  of  execution;  but  some  diflBculty 
may  be  experienced  in  determining  when  property  is  so  within  the  custody 
of  the  law  as  to  be  shielded  by  this  rule.  When  a  court  of  equity  has  acted 
by  taking  property  into  its  postession  by  the  appointment  of  a  receiver,  such 
property,  whether  real  or  personal,  is  clearly  m  custodia  Ugis.     The  whol» 
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purpose  of  the  suit  might  be  defeated  if  an  officer  could  wrest  the  property 
from  the  agent  of  the  court,  and  sell  it  by  virtue  of  a  writ  against  one  of  tho- 
contending  parties.  Such  property  is  not  subject  to  execution.  No  officer 
has  any  right  to  levy  on  it  without  permission  of  the  court.  Proceeding 
without  such  permission,  he  may  be  brought  before  the  court,  punished  for 
contempt,  and  obliged  to  relinquish  his  levy.  Property  has  been  held  to  be 
in  custody  of  law  where  a  receiver  had  been  appointed  but  had  declined  to 
act.  The  eflfect  of  the  appointment  of  a  receiver,  in  a  suit  brought  by  one 
partner  against  another  for  the  dissolution  of  the  partnership  and  the  settle- 
rnent  of  its  a£fairs,  has  been  considered  iu  a  series  of  cases  in  California 
arising  out  of  the  somewhat  notorious  failure  of  Adams  and  Company.  The 
conclusion  there  reached  was,  that  until  the  dissolution  of  the  partnership  is- 
decreed  and  the  pro  rata  distribution  of  its  assets  ordered  among  the  creditors,, 
they  are,  notwithstanding  the  appointment  of  a  receiver,  at  liberty  to  pursue 
their  remedies  at  law,  and  entitled  to  retain  any  liena  resulting  from  their  dili- 
gence in  such  pursuit.  The  reasons  given  in  support  of  these  decisions  were,, 
that  the  suit  was  one  to  which  the  creditors  were  not  parties,  and  over  which 
they  had  no  control;  that  the  parties  might  settle  or  adjust  the  case  between 
themselves,  or  the  plaintiff  might  dismiss  it  at  any  time;  that  until  the  disso- 
lutiou  was  decreed,  iu  could  not  be  known  that  the  firm  business  would  be 
terminated  and  its  affairs  settled  by  the  court;  and  that  it  would  be  unwLso 
to  deny  the  creditors  the  right  to  pursue  the  partnership  because  one  of  it» 
members  had  obtained  the  appointment  of  a  receiver  in  a  suit  which  he  mi^ht 
dismiss  or  delay  at  pleasure.  This  reasoning  is  not  without  force;  but  we 
think  it  more  appropriate  when  presented  to  the  court  iu  opposition  to  the 
appointment  of  the  receiver,  or  in  support  of  a  motion  for  leave  to  proceed 
notwithstanding  such  appointment;  for  generally  courts  of  equity  will  nok 
permit  a  party  who  has  defied  their  authority,  by  seizing  under  execution 
property  in  their  possession,  to  excuse  himself  on  the  ground  that  the  order 
appointing  the  receiver  was  irregularly  or  improvidently  made.  An  assignee 
appointed  iu  proceedings  at  law  for  the  benefit  of  insolvent  debtors  seems  to 
f:la,nd  in  the  same  position  as  a  receiver.  He  is  an  offi'jer  of  the  court,  and 
Jiioneys  and  effects  in  his  hands  are  in  the  custody  of  the  law.  They  can- 
not bo  reached  by  garnishment,  unless  a  dividend  has  been  declared,  and 
tiie  assignee  has  been  directed  to  pay  it  over  to  the  respective  creditors. 
One  to  whom  a  debtor  has  made  a  voluntary  assignment  of  his  assets  for  the 
benefit  of  creditors  is  liable  to  be  garnished.  If  he  has  in  his  hands  assets 
more  than  sufficient  to  discharge  the  claims  of  the  creditors  assenting  to  the 
assignment,  a  dissenting  creditor  may  reach  the  surplus  by  garnishment ": 
Freeman  on  Executions,  2d  ed.,  sec.  129.  The  principal  case  is,  so  far  as  we 
are  aware,  the  only  one  in  which  is  considered  the  question  of  the  effect  of  a 
sale  of  property,  in  the  custody  of  a  receiver,  under  a  levy  made  prior  to  hi» 
appointment.  The  general  rule  of  law  is,  that  when  property  is  seized  under 
the  process  of  any  court  of  competent  jurisdiction,  no  other  court  will  author- 
ize its  seizure,  and  that,  to  avoid  an  unseemly  contest  between  different  courts 
and  their  officers,  that  court  whose  officers  first  obtain  possession  will  be  per- 
mitted to  proceed:  Id.,  sec.  204.  Had  the  property  in  controversy  in  tho 
principal  case  been  taken  into  the  actual  possession  of  the  officer  who  levied 
the  writ,  and  had  he  retained  such  possession  until  the  sale,  we  judge  that 
snch  sale  would  have  conveyed  a  title  paramount  to  that  of  the  receirsr:  Id.» 
■eo.434. 
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riOS  New  York,  179.  J 
LiCENSB  CANNOT  JusTTFT  AcTS  nnless  they  are  within  its  terms;  and  those 

terms  will  not  be  strained  beyond  a  fair  and  reasonable  interpretation. 
LicENSB  TO  Plack  "  A  Few  Stonb  "  ou  a  lot  does  not  justify  the  covering  it 

with  bowlders  several  feet  ia  depth. 
Parol    License,    Granted  without    Consideration,   is  Revocable    at 

pLEAStTRB. 

Trespass. — Retttsal  to  Remove  Stone  from  Plaxntebt's  Land,  by  one 
whose  license  to  keep  them  there  has  terminated,  is  a  continuing  tres- 
pass, for  which  an  action  at  law  can  be  maintained;  but  the  remedy  at 
law  is  inadequate,  and  is  not  exclusive. 

Eqititt  will  not  Interfere  where  Trespass  is  Continujlno  One,  and  a 
multiplicity  of  actions  is  involved  in  the  legal  remedy. 

EQurrr  will  not  Requirb  Right  of  Plaintiff  to  be  Established  at 
Law  as  a  condition  precedent  to  granting  relief,  if  the  facts  are  not  in 
doubt,  and  his  right  is  clear. 

Mandatory  Injunction  will  be  Granted  to  compel  the  removal  from 
plaintiflF's  premises  of  a  large  quantity  of  stone,  placed  there  by  the  de- 
fendant pursuant  to  a  license  which  he  has  abused,  and  which  has, 
moreover,  expired  by  lapse  of  time. 

Suit  to  compel  defendant  to  remove  from  plaintiflf's  prem- 
ises a  large  quantity  of  stone  placed  thereon  by  defendant. 
Judgment  for  plaintiflF,  which  was  affirmed  by  the  general 
^erm. 

L.  L.  Kellogg^  for  the  appellant. 

George  A.  Strong,  for  the  respondent. 

By  Court,  Finch,  J.  The  findings  of  the  trial  court  estab- 
lisK  that  the  defendant,  who  was  a  total  stranger  to  the  plain- 
tiflf,  obtained  from  the  latter  a  license  to  place  upon  his 
unoccupied  lots,  in  the  upper  part  of  the  city  of  New  York,  a 
few  rocks  for  a  short  time,  the  indefiniteness  of  the  period 
having  been  rendered  definite  by  the  defendant's  assurance 
that  he  would  remove  them  in  the  spring.  Nothing  was  paid 
or  asked  for  this  permission,  and  it  was  not  a  contract  in  any 
just  sense  of  the  term,  but  merely  a  license,  which,  by  its 
terms,  expired  in  the  next  spring.  During  the  winter,  and  in 
the  absence  and  without  the  knowledge  of  plaintiff,  the  defend- 
ant covered  six  of  the  lots  of  plaintiff  with  "  huge  quantities 
of  rock,"  some  of  them  ten  or  fifteen  feet  long,  and  piled  to  the 
height  of  fourteen  to  eighteen  feet.  This  conduct  was  a  clear 
-abuse  of  the  license,  and  in  excess  of  its  terras,  and  so  much 
«o  that  if  permission  had  been  sought  upon  a  truthful  state- 
ment of  the  intention,  it  would  undoubtedly  have  been  re- 
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fused.  In  the  spring,  the  plaintiff,  discovering  the  abuse  of 
his  permission,  complained  bitterly  of  defendant's  conduct^ 
and  ordered  him  to  remove  the  rocks  to  some  other  locality. 
The  defendant  promised  to  do  so,  but  did  not,  and  in  the  face 
of  repeated  demands  has  neglected  and  omitted  to  remove  the 
rocks  from  the  land. 

The  court  found  as  matter  of  law  from  these  facts  that  the 
original  permission  given  did  not  justify  what  was  done,  either 
as  it  respected  the  quantity  of  rock  or  the  time  allowed;  that 
after  the  withdrawal  of  the  permission  in  the  spring,  and  the 
demand  for  the  removal  of  the  rock,  the  defendant  was  a  tres- 
passer, and  the  trespass  was  a  continuing  one,  which  entitled 
plaintifiF  to  equitable  relief;  and  awarded  judgment  requiring 
defendant  to  remove  the  rocks  before  March  15,  1886,  unless 
for  good  cause  shown  the  time  for  such  removal  should  be  ex- 
tended by  the  court.  The  sole  question  upon  this  appeal  is, 
whether  the  relief  granted  was  within  the  power  of  the  court, 
and  the  contention  of  the  defendant  is  mainly  based  upon  the 
proposition  that  the  equitable  relief  was  improper,  since  there 
was  an  adequate  remedy  at  law.  The  plaintiff  objects  that 
no  such  defense  was  pleaded.  If  it  arises  upon  the  facts 
stated  in  the  complaint,  it  can  scarcely  be  said  to  be  now 
matter  required  to  be  stated  in  the  answer;  and  I  doubt 
whether,  under  the  present  system  of  pleading,  the  technical 
objection  in  such  case  is  good.  It  is  better,  therefore,  to  con- 
sider the  defense  which  is  interposed. 

One  who  would  justify  under  a  license  or  permission  must 
bring  his  acts  within  the  terms  of  the  license.  He  exceeds 
them  at  his  peril.  There  is  no  equity  in  allowing  him  ta 
strain  them  beyond  their  fair  and  reasonable  interpretation- 
The  finding  shows  permission  asked  for  "  a  few  stone,"  de- 
scribed as  "a  portion"  of  what  defendant  was  getting  from  th& 
boulevard.  The  plaintiff  was  justified  in  inferring  that  for 
the  bulk  of  his  stone  the  defendant  had  a  place  of  deposit,  and 
only  wanted  additional  room  for  a  small  excess, — for  a  few 
stone.  Under  this  permission  defendant  was  not  justified  in 
covering  six  lots  with  heavy  bowlders  to  a  height  of  fourteen, 
to  eighteen  feet.  The  thing  done  was  gravely  and  sub- 
stantially in  excess  of  the  thing  granted,  and  the  licenso 
averred  does  not  cover  or  excuse  the  act.  Beyond  that,  the 
permission  extended  only  to  the  spring  of  1880,  and  expired 
at  that  date.  The  immediate  removal  of  the  stone  was  then 
demanded,  and  from  that  moment  its  presence  upon  plaintiff's 
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lards  became  a  trespass^  for  which  there  was  no  longer  liceDse 
or  permission.  Such  parol  license,  founded  upon  no  con- 
ii'Jeration,  is  revocable  at  pleasure,  even  though  the  licensee 
Ttay  ha^e  expended  money  on  the  faith  of  it:  Murdoch  v. 
Prospect  Park  etc.  R.  R.  Co.,  73  N.  Y.  579.  And  this  was  a 
continuing  trespass.  So  long  as  it  lasted,  it  encumbered  tho 
lots,  prevented  their  use.  and  occupation  by  the  owner,  and 
interfered  with  the  possibility  of  a  sale. 

It  is  now  said  that  the  remedy  was  at  law;  that  the  owner 
could  have  removed  the  stone,  and  then  recovered  of  the  de- 
fendant for  the  expense  incurred.  But  to  what  locality  could 
the  owner  remove  them?  He  could  not  put  them  in  the  street; 
the  defendant  presumably  had  no  vacant  lands  of  his  own 
on  which  to  throw  the  burden;  and  it  would  follow  that  tho 
owner  would  be  obliged  to  hire  some  vacant  lot  or  place  of 
deposit,  become  responsible  for  the  rent,  and  advance  the  cost 
of  men  and  machinery  to  effect  the  removal.  If  any  adjudica- 
tion can  be  found  throwing  such  burden  upon  the  owner,  com- 
pelling him  to  do  in  advance  for  the  trespasser  what  the  latter 
is  bound  to  do,  I  should  very  much  doubt  its  authority.  On 
the  contrary,  the  law  is  the  other  way:  Beach  v.  Crain,  2  N.  Y. 
86,  97;  49  Am.  Dec.  369.  And  all  the  cases  which  give  to  the 
injured  party  successive  actions  for  the  continuance  of  the 
wrong  are  inconsistent  with  the  idea  that  the  injured  party 
must  once  for  all  remove  it.  Such  is  neither  an  adequate 
remedy,  nor  one  which  the  plaintiff  was  bound  to  adopt. 

But  it  is  further  said  that  he  could  sue  at  law  for  the  tres- 
pass. That  is  undoubtedly  true.  The  case  of  Uline  v.  New 
York  Central  &  H.  R.  R.  R.  Co.,  101  N.  Y.  98,  54  Am.  Rep. 
661,  demonstrates  upon  abundant  authority  that  in  such 
action  only  the  damages  to  its  date  could  be  recovered,  and 
for  the  subsequent  continuance  of  the  trespass  new  actions 
following  on  in  succession  would  have  to  be  maintained.  But 
in  a  case  like  the  present,  would  that  be  an  adequate  remedy? 
In  each  action  the  damages  could  not  easily  be  anything  more 
than  the  fair  rental  value  of  the  lot.  It  is  difficult  to  see  what 
other  damages  could  be  allowed,  not  because  they  would  not 
exist,  but  because  they  would  be  quite  uncertain  in  amount, 
and  possibly  somewhat  speculative  in  their  character.  The 
defendant,  therefore,  might  pay  those  damages  and  continue 
his  occupation,  and  if  there  were  no  other  adequate  remedy, 
defiantly  continue  such  occupation,  and  in  spite  of  his  wrong, 
make  of  himself  in  effect  a  tenant  who  could  not  be  dispos- 
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sessed.  The  wrong  in  every  such  case  is  a  continued  unlaw- 
ful occupation,  and  any  remedy  which  does  not  or  may  not 
end  it  is  not  adequate  to  redress  the  injury,  or  restore  the 
injured  party  to  his  rights.  On  the  other  hand,  such*  remedy 
in  a  case  like  the  present  might  result  to  the  wrong-doer  in 
something  nearly  akin  to  persecution.  He  is  liable  to  be  sued 
every  day,  die  de  diem,  for  the  renewed  damages  flowing  from 
the  continuance  of  the  trespass;  and  while  ordinarily  there  is 
no  sympathy  to  be  wasted  on  a  trespasser,  yet  such  mul- 
tiplicity of  suits  should  be  avoided,  and  especially  under 
circumstances  like  those  before  us.  The  rocks  could  not  be 
immediately  removed.  The  court  have  observed  that  pecu- 
liarity of  the  case,  and  shaped  their  judgment  to  give  time. 
It  may  take  a  long  time,  and  during  the  whole  of  it  the 
defendant  would  be  liable  to  daily  actions. 

For  reasons  of  this  character,  it  has  very  often  been  held 
that  while  ordinarily  courts  of  equity  will  not  wield  their 
power  merely  to  redress  a  trespass,  yet  they  will  interfere  un- 
der peculiar  circumstances,  and  have  often  done  so  where  the 
trespass  was  a  continuing  one,  and  a  multiplicity  of  suits  at 
law  was  involved  in  the  legal  remedy.  The  doctrine  was 
recognized  and  the  authorities  cited  in  the  Murdock  case, 
supra,  and  the  rule  deemed  perfectly  settled. 

That  case,  and  those  referred  to,  it  is  true,  were  cases  of 
intrusion  where  no  consent  had  been  given  for  the  entry  of  the 
intruder,  but  whether  the  trespass  was  such  from  the  begin- 
ning, or  became  one  after  a  revocation  of  the  license,  can  make 
no  difierence,  as  it  respects  the  adequacy  of  the  legal  remedy. 
That  is  the  same  in  either  event.  Two  cases  of  the  former 
character  were  cited  in  the  Uline  case:  Bowyer  v.  Cook,  4  Man. 
G.  &  S.  236;  Holmes  v.  Wilson,  10  Ad.  &  E.  503.  In  one, 
stumps  and  stakes  had  been  left  on  plain tiflf's  land,  and  in 
the  other  buttresses  to  support  a  road;  in  each  an  action  of 
trespass  had  been  brought,  and  damages  recovered  and  paid; 
and  in  each,  after  a  new  notice  to  remove  the  obstruction,  a 
further  action  of  trespass  was  brought  and  sustained.  So  that, 
as  I  have  said,  the  legal  remedy  is  identical,  however  the  tres- 
pass originated. 

It  is  a  general  rule  that  a  court  of  equity  will  act  in  such 
cases  only  after  the  plaintifl''s  right  has  been  established  at 
law,  but  that  rule  has  its  exceptions:  T.  &  B.  R.  R.  Co.  v.  B. 
H.  T.  R.  R.  Co.,  86  N.  Y.  128.  Where  the  facts  are  in  doubt, 
and  the  right  not  clear,  such  undoubtedly  would  be  a  just 
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basis  of  decision,  though  the  modern  system  of  trying  equity 
<;ases  makes  the  rule  less  important.  Where,  as  in  an  intru- 
sion by  railroad  companies  whose  occupation  threatens  to  oe 
<3ontinuou8,  the  injury  partakes  of  that  character,  an  action 
■at  law  to  establish  the  right  has  not  been  required.  Indeed, 
I  am  inclined  to  deem  it  more  a  rule  of  discretion  than  of 
jurisdiction. 

In  Avery  v.  New  York  Central  and  Hudson  River  R.  R.  Co., 
106  N.  Y.  142,  to  which  we  have  been  referred  since  the  argu- 
ment, we  were  disposed  to  sustain  a  mandatory  injunction  re- 
quiring defendant  to  remove  so  much  of  a  fence  as  obstructed 
plaintiff's  right  of  way,  although  the  obstruction  was  not  a 
nuisance,  but  an  invasion  of  a  private  right.  In  that  case  the 
equitable  remedy  was  not  challenged  by  either  counsel  or  the 
court,  and  evidently  stood  upon  the  grounds  here  invoked,  — 
those  of  a  continuing  trespass,  the  remedy  for  which  at  law 
would  be  inadequate,  and  involve  repeated  actions  by  the  in- 
jured party  for  damages  daily  occurring. 

These  views  of  the  case  enable  us  to  support  the  judgment 
rendered.     It  should  be  aflBrmed,  with  costs. 


Injunction  aoainst  Continuing  or  Repeat jsd  Tekspassbs:  See  note  to 
Smith  V.  Gardner,  53  Am.  Rep.  346-355;  note  to  Jerome  v.  Bom,  11  Am. 
Dec.  498-607;  Burnley  v.  Cook,  65  Id.  79;  Reddall  v.  Bryan,  65  Id.  554; 
Bine  V.  Stephens,  80  Id.  217;  Ryan  v.  Brown,  100  Id.  162. 

Mandatory  Injunctions.  — This  subject  ia  treated  in  note  to  Murdoch's 
•Case,  20  Am.  Dec.  389-402. 

License  by  Parol,  Effect  of,  and  when  Revocable:  Johnson  v.  SkilU 
man,  53  Am.  Rep.  192,  and  note  195-199;  CltOe  v.  Carr,  91  Am.  Dec.  442; 
Jienck  V.  Kern,  16  Id.  497,  and  note  501-506;  BeaUy  v.  Gregory,  85  Id.  652; 
Wickeraham  v.  Orr,  74  Id.  348;  Jewell  v.  Mahood,  84  Id.  90. 
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[108  New  York,  217.1 

Fixtures. — Machinery,  Shafting,  Rollers,  and  Other  Articles  Con- 
STrroTiNO  a  marine  railway,  are  parts  of  the  realty,  as  between  vendor 
and  vendee,  or  mortgagor  and  mortgagee,  in  the  absence  of  any  agree- 
ment to  the  contrary. 

Fixtures.  — Owner  of  Land  may,  by  Convention,  rcimpress  the  cliaracter 
of  personalty  on  chattels  which  have  become  fixtures  according  to  the 
ordinary  rules  of  law,  if  they  have  not  become  so  incorporated  into  the 
realty  as  to  lose  their  identity,  and  the  reconversion  does  not  prejudice 
the  right  of  creditors  or  third  persons. 

Parol  Agreeuent  that  Certain  Fixtures  may  be  Ti'.£.vri:u  as  Chat- 
tels, and  removed  by  one  of  the  contracting  parties,  ii  ;:oi  i  nalid  be- 
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cause  by  parol,  nor  because  inconsistent  with  the  terms  of  a  mortgage  to 
which  he  was  not  a  party. 
RcLB  Forbidding  Usb  or  Parol  Evidence  to  Contradict  a  writing  does 
not  apply  to  a  third  person  whose  rights  are  paramount  to  such  writing. 

Suit  to  foreclose  two  mortgages  made  by  the  defendant 
Cooney  in  favor  of  the  plaintiffs,  who  had  been  the  owners  of 
the  mortgaged  premises  and  had  conveyed  them  to  Cooney,. 
taking  the  mortgages  to  secure  payment  of  part  of  the  pur- 
chase price.  The  defendant  Post  claimed  the  plant  and. 
machinery  of  two  marine  railways  on  the  premises,  under  an 
agreement  entered  into  between  him  and  the  plaintiffs  and 
the  mortgagor  during  the  negotiations  for  the  sale,  to  the 
effect  that  he  would  advance  certain  moneys,  in  consideration 
of  which  the  railways  were  to  become  his,  and  he  was  to  re- 
move them  from  the  property.  The  trial  court  decided  in 
favor  of  plaintiffs,  but  its  judgment  was  reversed  on  appeal  to 
the  general  term. 

C.  Elliott  MinoVy  for  the  appellants. 

P.  H.  Butler y  for  the  respondent. 

By  Court,  Andrews,  J.  The  question  whether  the  defend- 
ant Post  acquired  title  to  the  plant  and  machinery  of  the 
marine  railways  embraced  in  the  plaintiffs'  mortgage,  as 
security  for  the  six  thousand  two  hundred  dollars  paid  by 
him  to  the  plaintiffs  at  the  request  of  Carroll,  to  enable  the 
latter  to  complete  the  first  payment  on  the  contract  with  the 
plaintiffs  for  the  purchase  of  the  land,  does  not  depend  upon 
the  character  of  the  property,  whether  real  or  personal,  when 
placed  upon  the  mortgaged  premises.  There  can  be  little 
doubt,  however,  that  the  machinery,  shafting,  rollers,  and 
other  articles  became,  as  between  vendor  and  vendee,  and 
mortgagor  and  mortgagee,  fixtures,  and  a  part  of  the  realty: 
McRae  v.  Central  Nat.  Bank,  66  N.  Y.  489.  But,  as  by  agree- 
ment, for  the  purpose  of  protecting  the  rights  of  vendors  of 
personalty,  or  of  creditors,  chattels  may  retain  their  character 
as  chattels,  notwithstanding  their  annexation  to  the  land  in 
such  a  way  as  in  the  absence  of  an  agreement  would  constitute 
them  fixtures:  Ford  v.  Cobh,  20  Id.  344;  Sisson  v.  Hibhard,  VS- 
Id.  542.  So,  also,  it  would  seem  to  follow  that,  by  convention, 
the  owner  of  land  may  reimpress  the  character  of  personalty 
on  chattels,  which,  by  annexation  to  the  land,  have  become 
fixtures  according  to  the  ordinary  rule  of  law,  provided  only 
that  they  have  not  been  bo  incorporated  as  to  lose  their  iden- 
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tity,  and  the  reconversion  does  not  interfere  with  the  rights  ot 
creditors  or  third  persons. 

The  plant  and  machinery  in  question  were  personal  property 
when  placed  on  the  land,  and  the  only  issue  presented  is,  Did 
the  plaintifls  agree  with  Post  that  he  might  take  the  title  tc 
the  plant  and  machinery  for  his  security,  free  of  the  mortgage, 
and  remove  them  at  any  time  from  the  mortgaged  premises, 
thereby  reimpressing  the  property  with  the  character  of  per- 
sonalty? In  determining  this  question,  it  does  not  seem  to  up 
to  be  very  material  to  inquire  whether  the  deed  from  the  plain- 
tiffs to  Cooney  (the  nominee  of  Carroll),  and  the  mortgage  back, 
embraced,  or  was  intended  to  embrace,  the  plant  and  ma- 
chinery. Post  was  not  a  party  to  the  instrumerits,  and  is  not 
concluded  by  them.  The  rights  of  Post  depend  wholly  upon 
his  agreement  with  the  plaintiffs,  and  if  they  received  his 
money  upon  the  agreement  that  he  should  have  the  plant  and 
machinery,  with  the  right  to  remove  them  without  restriction 
as  to  time,  the  agreement  was  valid  although  by  parol,  and 
even  if  it  contradicts  the  legal  import  of  the  mortgage,  it  being 
an  agreement  between  different  parties,  it  is  not  within  the 
rule  which  forbids  parol  evidence  to  contradict  a  written  in- 
strument. The  only  point  of  disagreement  between  the  parties 
relates  to  a  restriction  alleged  to  have  been  placed  on  the  time 
within  which  Post  should  exercise  the  right  of  removal.  The 
jjlaintiffs  concede  that  the  right  of  removal  was  given  to  Post. 
but  they  allege  that  it  was  subject  to  the  limitation  that  the 
right  should  be  exercised  before  any  proceedings  were  taken 
to  foreclose  the  mortgage.  The  defendant,  on  the  other  hand, 
claims  that  the  right  was  unrestricted  and  absolute.  The 
paper  executed  by  the  plaintiffs  on  the  closing  of  the  transac- 
tion contains  the  restriction  claimed  by  the  plaintiffs.  But 
we  think  the  evidence  sustains  the  contention  of  the  defendant, 
that  the  paper  was  not  delivered  to  or  accepted  by  him,  and 
that  he  had  no  knowledge  of  its  contents.  The  question  of 
fact,  therefore,  depends  upon  the  other  evidence  bearing  upon 
the  actual  agreement.  It  would  not  be  useful  to  state  the 
evidence  in  detail.  It  is  sufficient  to  say  that  after  a  careful 
examination  of  the  testimony,  we  have  reached  the  conclusion 
that  the  claim  of  the  defendant  is  most  consistent  with  the  con- 
ceded facts,  and  is  supported  by  a  preponderance  of  evidence. 

The  orders  of  the  general  term  should  therefore  be  affirmed, 
and  judgments  absolute  directed  in  accordance  with  the  stipu- 
lations. 
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PiXTuiiEg,  What  are:  Gray  v.  Holdaliip,  17  Am.  Dec.  680,  and  note  68(J- 
<J96;  Richardson  v.  Copeland,  66  Id.  424.  Tlie  leading  modem  case  on  the  sub- 
ject of  fixtures  is  Teaff  v.  Hewitt,  59  Id.  634;  see  also  Ooodman  v.  Hannibal 
Ji.  R.  Co.,  100  Id.  337,  and  Potter  v.  Cromwell,  100  Id.  493. 


(jrUTTA    PeEOHA    AND    RuBBER    MfG.    Co.    V.  MaTOB 

ETC.  OF  Houston. 

ri08  New  Yoek,  276.] 

JxTDQissxT  IS  HOT  A  Ck)MTRAcrr  FOR  All  purposes  and  under  all  circum- 
stances. 

jTrDQMENT  IS  A  CONTRACT  "EXPRESS  OR  Imfued "  within  the  terms  of  the 
statute  authorizing  the  issue  of  attachments  on  such  contracts,  whether 
it  was  founded  on  a  contract  or  a  tort.  The  previous  cause  of  action  was 
merged  in  the  judgment  which  became  a  debt  that  the  defendant  was 
under  obligation  to  pay,  and  the  law  implied  a  promise  or  contract  on 
his  part  to  pay  it. 

Jttdoheitts  are  Treated  as  Contracts  for  the  purposes  of  actions  and 
remedies. 

Motion  to  vacate  an  attachment  on  the  ground  that  the 
action  was  upon  a  judgment;  and  that  such  judgment  was 
not  a  "  contract  express  or  implied  "  upon  which  an  attach- 
ment could  properly  issue.  The  motion  was  denied  by  the 
spedial  term,  whose  order  was  reversed  by  the  general  term. 

Pelton  and  Poucher,  for  the  appellant. 
M.  H.  Cardozo,  for  the  respondent. 

By  Court,  Earl,  J.  The  plaintiff  commenced  this  action 
against  the  defendant  in  the  supreme  court  of  this  state  to  re- 
cover the  amount  of  a  judgment  rendered  in  its  favor  against 
the  defendant  in  Texas,  by  a  court  in  that  state  having  juris- 
diction of  the  action.  For  the  purpose  of  obtaining  an  attach- 
ment against  the  defendant,  an  aflBdavit  was  made  on  behalf 
of  the  plaintiff,  in  which  it  was  stated,  among  other  things, 
that  the  judgment  was  duly  recovered  in  the  Texas  court;  but 
there  was  no  allegation  in  the  complaint  or  statement  in  the 
affidavit  showing  what  the  judgment  was  recovered  for.  The 
attachment  having  been  granted,  a  motion  was  made  to  vacate 
it  on  the  ground  that  it  did  not  appear  for  what  the  judgment 
was  rendered,  and  hence  that  it  may  have  been  rendered  in  an 
action  ex  delicto,  not  embraced  within  section  635  of  the  code, 
which  specifies  the  only  cases  in  which  attachments  can  be 
granted  against  the  property  of  defendants.     The  motion  to 
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vacate  was  denied  by  the  judge  who  granted  the  attachment, 
and  then  the  defendant  appealed  from  his  order  to  the  general 
term,  and  there  the  order  was  reversed  and  the  attachment 
vacated  upon  the  ground  that  "  the  plaintiff's  papers  did  not 
show  that  the  action  was  brought  to  recover  a  sum  of  money 
only  as  damages  for  the  breach  of  a  contract,  express  or  im- 
plied, other  than  a  contract  to  marry." 

A  judgment  is  not  for  all  purposes  and  under  all  circum- 
stances to  be  treated  as  a  contract,  and  yet  it  has  frequently 
been  so  treated.  There  is  always  on  the  part  of  the  judgment 
debtor  an  obligation  or  promise  implied  by  law  to  pay  the 
judgment.  In  Taylor  v.  Root,  4  Keyes,  335,  an  action  upon 
contract,  it  was  held  that  a  judgment  in  an  action  of  slander 
could  be  set  up  as  a  counterclaim,  for  the  reason  that  it  was  a 
cause  of  action  arising  on  contract  and  existing  at  the  com- 
mencement of  the  action.  In  Nazro  v.  McCalmont  Oil  Com- 
pany,  36  Hun,  296,  upon  an  appeal  from  an  order  of  the  special 
term  denying  a  motion  to  vacate  an  attachment  issued  in  an 
action  brought  upon  a  judgment  recovered  in  the  state  of 
Pennsj'lvania,  Davis,  P.  J.,  said:  "We  think  a  judgment  is  a 
contract,  '  express  or  implied,'  within  the  meaning  of  section 
635  of  the  Code  of  Civil  Procedure."  In  Donnelly  v.  Corbeti,  7 
N.  Y.  500,  an  attachment  was  based  upon  a  judgment  recov- 
ered against  the  defendant  in  a  suit  in  the  state  of  South 
Carolina. 

Two  kinds  of  contracts  are  contemplated  by  section  635: 
express  contracts,  which  are  such  as  are  voluntarily  made  by 
the  parties  thereto;  and  implied  contracts,  which,  though  not 
expressly  made  by  the  parties,  are  made  by  the  law  when  it, 
enforcing  a  sound  morality  and  a  wise  public  policy,  acting 
upon  principles  of  equity  and  justice,  imposes  upon  a  party  an 
obligation  to  pay  a  debt  or  discharge  a  duty.  After  the  re- 
covery of  this  judgment,  whether  it  was  recovered  for  a  tort 
or  upon  contract,  the  recovery  became  a  debt  which  the  defend- 
ant was  under  obligations  to  pay,  and  the  law  implied  a  promise 
or  contract  on  his  part  to  pay  it.  The  previous  cause  of  action, 
whatever  it  was,  became  merged  in  the  judgment:  Besley  v. 
Palmer,  1  Hill,  482;  Goodrich  v.  Dunbar,  17  Barb.  644;  McButt 
V.  Hirach,  4  Abb.  Pr.  441;  Mallory  v.  Leech,  14  Id.  449,  note; 
Clark  V.  Rowling,  3  N.  Y.  216,  227;  53  Am.  Dec.  290;  Suydam 
V.  Barber,  18  N.  Y.  468;  75  Am.  Dec.  254;  Atlantic  Dock  Co. 
V.  Mayor  etc.,  53  N.  Y.  64;  Freeman  on  Judgments,  sees.  215, 
217. 
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This  is  not,  therefore,  an  action  ex  delicto,  but  ex  contractu^ 
and  the  plaintiff  was  entitled  to  such  remedies  only  as  are 
authorized  in  actions  upon  contracts.  If  the  Texas  judgment 
had  been  for  tort,  and  the  defendant  h..d  been  a  natural  person, 
upon  any  judgment  recovered  in  this  action,  an  execution 
could  not  have  been  issued  against  the  person  of  the  defendant. 
We  find  nothing  in  the  letter  of  the  statute,  or  in  the  policy 
upon  which  it  is  founded,  which  requires  us  to  hold  that  the 
plaintiff  is  not  entitled  to  an  attachment  in  this  case,  and  we 
find  no  authority  sustaining  the  contention  of  the  defendant. 
There  are  authorities  which  hold  that  judgments,  for  some 
purposes,  are  not  contracts;  but  there  is  no  authority  that 
they  are  never  to  be  treated  as  contracts,  and  all  of  them 
recognize  the  implied  obligation  of  every  judgment  debtor  to 
pay  the  judgment,  and  that  for  the  purpose  of  actions  and 
remedies  upon  them  they  are  to  be  treated  as  contracts; 
O'Brien  v.  Young,  95  N.  Y.  428;  47  Am.  Rep.  64;  Chase  v.  Cur- 
tis, 113  U.  S.  452.  In  a  suit  upon  a  binding  judgment, 
whether  foreign  or  domestic,  the  plaintiff  must  therefore  be 
entitled  to  the  same  provisional  remedies  to  which  he  would 
be  entitled  in  an  action  upon  a  contract,  express  or  implied. 

If  the  plaintiff's  original  cause  of  action  was  for  a  tort,  that 
■was  merged  in  the  judgment,  and  the  plaintiff  could  not  ther'^- 
after  sue  in  this  state  for  the  tort;  but  even  if  he  could,  there 
is  no  authority  holding  that  he  was  obliged  to,  and  that  he 
could  not  take  his  remedy  in  this  state  upon  the  judgment 
treating  the  tort  as  merged  therein. 

We  are  therefore  of  opinion  that  the  order  of  the  general 
term  should  be  reversed,  and  that  of  the  special  term  affirmed, 
■with  costs  in  all  the  courts. 


That  a  Judgmknt  is  not,  Stricttlt  Speakinq,  a  Contract,  we  think 
inust  be  affirmed  upon  principle.  It  is  wanting  in  the  essential  elements  oi 
a  contract.  It  may  be  for  or  against  parties  who  are  incapable  of  assent;  and 
ib  is,  when  between  parties  capable  of  assenting,  almost  uniformly  rendered 
without  the  assent  and  with  the  unquestionable  dissent  of  the  party  bound 
thereby.  These  considerations  show  that  it  is  not  a  contract;  and  for  most 
purposes,  it  does  not  fall  within  statutory  provisions  respecting  contracts: 
(/Brien  v.  Young,  47  Am.  Rep.  64;  Freeman  on  Judgments,  sec.  4;  McConn 
V.  N.  Y.  C.  &  H.  R.  R.  R.,  50  N.  Y.  176;  Cliasev.  Curtis,  113  U.  S.  452. 
Hence,  though  a  statutory  liability  may  be  merged  into  a  judgment  therein, 
the  latter  is  not  a  contract,  nor  within  the  protection  of  that  provision  of  the 
constitution  inhibiting  a  state  from  impairing  the  obligation  of  a  contract: 
Statf.  V.  Mayor,  109  N.  Y.  286.  From  these  conclusions  there  is  a  very  serious 
dissent:  Taylor  v.  Root,  4  Keyes,  344;  Morse  v.  Tappan,  3  Gray,  411;  Stuart 
V.  Lander,  76  Am.  Dec.  538.    There  is,  however,  no  doubt  that  an  action  may 
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he  maintained  on  a  judgment.  Such  action  is,  strictly  speaking,  neither  an 
action  in  contract  nor  in  tort;  but  it  resembles  the  former  more  nearly  than 
:the  latter.  And  there  is  no  impropriety  in  extending  to  it  the  remedy  by 
attachment,  when  that  remedy  is  accorded  to  actions  on  contracts,  express  or 
implied:  Naaro  v.  McCtdmoid  Oil  Co.,  36  Hun,  296. 


People  v,  Greenwall. 

[108  New  York,  296.] 

Paoput  AKS  Bound  bt  Answer  Given  on  Cross-examination  of  the  de- 
fendant  in  respect  to  collateral  matters.  They  cannot  ask  him  about 
such  matters  for  the  purpose  of  impeaching  or  contradicting  him  in  re- 
gard thereto. 

Evidence  of  Crime  Different  from  One  Charqed  is  never  admissible 
except  for  the  purpose  of  showing  motive,  interest,  or  guilty  knowledge. 
In  rebuttal  of  evidence  of  good  character,  it  is  not  competent  to  give 
evidence  of  specific  acts  of  immorality  or  crime. 

Evidence  of  Defendant's  Bad  Character  is  not  admissible  unless  he  haa 
first  offered  evidence  to  show  that  his  character  is  good. 

Indictment  for  murder,  reBulting  in  his  conviction  in  the 
trial  court. 

C.  F.  Kinsley  and  A.  Suydam,  for  the  appellant. 

James  W.  Ridgway,  for  the  respondent. 

By  Court,  Earl,  J.  The  defendant  was  indicted  for  the 
murder  of  Lyman  S.  Weeks,  in  the  city  of  Brooklyn,  on  the 
fifteenth  day  of  March,  1887.  He  was  tried  and  convicted  of 
murder  in  the  first  degree,  and  has  brought  this  appeal  directly 
to  this  court  under  chapter  493  of  the  laws  of  1887. 

It  is  undisputed  that  Mr.  Weeks  was  killed  by  a  pistol-shot 
fired  by  some  person  who  had  burglariously  entered  his  house 
in  the  night-time.  There  was  no  witness  who  saw  or  heard  the 
shot  fired,  or  was  able  to  testify  that  the  defendant  was  the 
person  who  fired  it,  or  that  he  was  present  in  the  house  of  Mr. 
Weeks  on  the  night  of  the  homicide. 

The  evidence  on  the  part  of  the  people  to  connect  the 
defendant  with  the  crime,  and  to  establish  his  guilt,  was,  in 
substance,  as  follows:  Three  witnesses  were  called,  who  gave 
evidence  tending  to  show  by  their  identification  of  him  that 
he  was  in  the  vicinity  of  Mr.  Weeks's  house  on  the  night  of 
the  15th  of  March  near  the  time  when  the  homicide  was  com- 
mitted; that  shortly  before  that  day  he  had  a  pistol  with  the 
same  calibre  as  the  one  had  which  was  fired  at  Mr.  Weeks, 
itnd  that  after  the  homicide  it  disappeared  from  his  possession; 
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that  on  the  night  of  the  homicide  he  wore  a  Prince  Albert  coat, 
which  also  thereafter  disappeared.  In  addition  to  this,  there 
was  evidence  that  the  defendant  was  a  burglar,  an  associate  of 
criminals,  and  that  shortly  after  the  homicide  he  confessed 
the  crime  to  two  of  his  criminal  comrades.  At  the  time  of 
his  arrest  he  denied  that  he  had  ever  been  in  the  city  of  Brook- 
lyn; and  that  denial  was  upon  the  trial  shown  to  be  false. 

On  the  part  of  the  defense,  evidence  was  given  tending  to- 
throw  some  doubt  upon  the  identification  of  the  defendant  by 
the  three  witnesses  called  upon  the  part  of  the  people  to  show 
his  presence  near  Mr.  Weeks's  house  on  the  night  of  the  homi- 
cide. The  defendant  produced  as  a  witness  Charles  Miller^ 
who  was  jointly  indicted  with  him  for  the  same  murder,  and 
he  gave  evidence  tending  to  show  that  the  person  who  com- 
mitted the  crime  was  Paul  Krause,  and  that  the  defendant  had 
no  connection  with  it;  and  there  was  some  other  evidence  on 
the  part  of  the  defense  tending  in  some  degree  to  show  that 
Krause  was  implicated  in  the  crime.  The  defendant  was  sworn 
as  a  witness  on  his  own  behalf,  and  positively  denied  his  guilt, 
and  his  presence  at  or  near  the  scene  of  the  crime  on  the  night 
of  the  15th  of  March. 

For  the  purpose  of  showing  that  the  defendant  did  not  tell 
the  truth  when  he  denied  that  he  had  ever  been  in  the  city  of 
Brooklyn,  George  Mohring  was  called  as  a  witness  on  behalf 
of  the  people,  and  testified  that  the  defendant  worked  for  him 
in  the  city  of  Brooklyn  twenty-two  days,  commencing  on  the 
sixth  day  of  January,  1887,  and  during  that  time  slept  in  his 
house.  And  his  evidence  was  confirmed  by  that  of  his  wife. 
The  defendant  also  testified  that  he  worked  and  lived  with 
Mohring  in  the  city  of  Brooklyn,  as  testified  to  by  him.  Upon 
his  cross-examination,  he  was  questioned  as  to  various  crimes 
with  which  he  was  supposed  to  have  been  connected,  and  he 
admitted  that  he  had  been  in  the  state  prison.  He  was  then 
examined  as  follows  in  reference  to  a  crime  alleged  to  have 
been  committed  at  Mr.  Mohring's  house:  — 

"Q.  After  you  left  Mohring's  house,  did  you  and  Butch 
Miller,  within  a  few  days  afterwards,  enter  Mohring's  house 
about  one  o'clock  in  the  morning?  A.  No.  Q.  Were  not  you 
and  Butch  Miller  found  in  Mohring's  house  about  one  o'clock 
in  the  morning?  A.  No.  Q.  And  that  you  ran  into  the  cel- 
lar and  out  of  the  house,  leaving  behind  you  a  knife  and  your 
shoes?  A.  No.  Q.  And  did  n't  you  ask  him,  two  days  before 
you  went  in  the  house,  whether  he  had  a  pistol  in  his  house 
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or  not?  A.  No.  Q.  Did  you  ever  ask  him  if  he  ever  had 
burglars  enter  his  house?  A.  No.  Q.  Did  you  say  to  him, 
*  Would  you  shoot  a  burglar  if  you  found  him  in  the  house? ' 
and  did  n't  he  reply  to  you  that  he  had  no  pistol  to  shoot  any- 
body with?  A.  No;  I  did  n't  care  whether  he  had  a  pistol  in 
his  house  or  not." 

Upon  his  re-examination  on  his  own  behalf,  he  denied  that 
he  ever  entered  any  man's  house  in  the  night  with  intent  to 
steal.  Then,  after  the  defendant  had  rested  his  case,  Mob- 
ring  was  recalled  for  the  prosecution,  and  the  following  took 
place: — 

"  Q.  Did  you  ever  see  that  knife  before?  A.  I  never  seen 
it  until  he  came  to  work  for  me;  Greenwall  had  that  when  ho 
worked  for  me. 

"  Defendant's  counsel  moved  to  strike  out  the  last  answer, 
as  it  is  collateral,  and  the  prosecuting  attorney  is  contradict- 
ing his  own  witness. 

"  The  prosecuting  attorney:  The  evidence  is  admissible  in 
rebuttal;  the  defendant  swore  he  was  not  in  the  house  of  this 
witness;  and  it  is  offered  as  to  character. 

"  The  court:  Admitted  as  to  whether  the  accused  broke  into 
this  witness's  house. 

"  Q.  When  Greenwall  worked  there  did  you  see  him  have 
that  knife?  A.  Yes.  Q.  Do  you  remember  his  whetting  it 
on  a  stone  to  shave  himself?  (Objected  to.)  Q.  Was  your 
house  entered  at  any  time  after  Greenwall  left  there?  A.  Yes. 
Q.  At  what  time  in  the  night?  A.  One  o'clock.  Q.  How 
did  you  know  there  was  anybody  in  the  house  at  one  o'clock 
at  night?  A.  I  slept  in  the  front  bedroom,  and  I  heard  some- 
body up  in  the  garret;  I  heard  somebody  sneak  up  there  with- 
out shoes  on;  then  I  went  in  the  back  room  and  called  my 
wife,  and  we  went  up  there  together;  then  when  I  came  up  in 
the  garret  I  saw  two  men  up  there.  Q.  Did  you  see  two  men 
in  the  room?  A.  Yes.  Q.  Did  you  speak  to  the  two  men? 
A.  I  spoke  in  German,  'What  are  you  doing  here?'  Then 
they  gave  the  answer:  *  Nothing.'  Q.  Who  were  the  men,  if 
you  know?  A.  I  can  swear  to  it  that  Greenwall  was  one  of 
them,  and  the  other  I  did  not  know.  Q.  Did  they  answer 
you  in  German  or  in  English?  A.  They  told  me  in  German; 
then  I  turned  around  to  come  down  stairs,  and  they  came 
after  me,  and  passed  me,  and  threw  the  lamp  out  of  my 
hands,  and  went  down  three  flights  of  stairs,  down  through 
the  cellar,  out.     Q.  Did  you  go  down  the  cellar  after  them? 
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A.  I  went  down  the  cellar  until  they  went  out  the  cellar.  Q. 
Did  you  find  anything  in  the  cellar?  A.  I  had  a  shelf  there 
by  the  door  where  they  broke  in,  and  on  the  shelf  lay  these 
two  pair  of  shoes  and  this  knife.  Q.  How  did  these  two  men 
enter  this  house?  A.  They  came  through  the  garden  and 
went  into  the  cellar;  in  the  cellar  there  is  a  partition  of 
boards;  they  busted  one  of  the  boards  oflF,  and  went  in  from 
the  cellar  up.  Q.  Was  anything  the  matter  with  any  of  the 
bolts?  A.  They  broke  one  of  the  boards  out;  then  they  went 
through  the  partition;  and  I  had  about  fifty  bottles  of  sherry 
wines  there,  and  they  moved  that.  Q.  Did  you  see  any  clip- 
pings, to  indicate  that  a  knife  had  been  used?  A.  No.  The 
court;  Tell  what  else  you  saw.  A.  I  saw  they  cut  the  bolt 
out,  and  through  that  made  an  entrance.  Q.  A  few  days  be- 
fore you  discovered  Greenwall  in  your  house,  did  you  have 
any  talk  with  him  about  burglars,  pistols,  or  anything  of  that 
kind?     (Objection  sustained.)" 

It  is  too  clear  for  reasonable  dispute  that  this  evidence  was 
incompetent.  It  was  not  ofiered  for  the  purpose  of  showing 
that  the  defendant  was  in  Brooklyn  at  the  time,  and  thus  con- 
tradicting what  he  stated  at  the  time  of  his  arrest,  because 
that  had  already  been  proved  by  Mohring  and  his  wife,  and 
the  defendant  had  admitted  it  in  his  own  evidence.  It  was 
not  admissible  for  the  simple  purpose  of  contradicting  the  evi- 
dence of  the  defendant,  and  thus  discrediting  him  by  the  con- 
tradiction, because  his  cross-examination  as  to  the  burglary 
upon  the  house  of  Mohring  was  collateral;  and  it  is  familiar 
law  that  the  people  were  bound  by  his  answers  given  upon 
such  cross-examination,  and  that  they  could  not  afterward  call 
witnesses  to  contradict  him  in  reference  to  such  answers: 
Stokes  V.  People,  53  N.  Y.  164;  13  Am.  Rep.  492;  People  v. 
Ware,  29  Hun,  473;  affirmed,  92  N  Y.  653.  Nor  was  it  ad- 
missible in  rebuttal  of  the  defendant's  evidence  given  on  his 
re-examination,  that  he  had  never  entered  any  man's  house  in 
the  night-time  for  the  purpose  of  stealing.  That  evidence  was 
rendered  competent  by  the  course  of  his  cross-examination, 
and  did  not  lay  the  foundation  for  proof  of  the  crime  com- 
mitted at  Mohring's  house.  It  was  not  competent  for  the  pur- 
pose of  showing  that  the  defendant  was  a  burglar,  and  addicted 
to  the  crime  of  burglary.  It  is  never  competent  upon  a  crim- 
inal trial  to  show  that  the  defendant  was  guilty  of  an  inde- 
pendent crime  not  connected  with  or  leading  up  to  the  crime 
for  which  he  is  on  trial,  except  for  the  purpose  of  showing  mo- 
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live,  interest,  or  guilty  knowledge,  and  this  evidence  was  not 
proper  or  competent  for  that  purpose:  Sharp  v.  People,  107 
N.  Y.  427;  1  Am.  St.  Rep.  851.  Nor  was  it  competent  in  rebuttal 
of  evidence  introduced  by  the  defendant  on  his  own  behalf  as 
to  his  good  character.  It  is  never  proper  for  the  purpose  of 
impeaching  the  character  of  a  party  or  a  witness  to  call  wit- 
nesses to  prove  Specific  acts  of  dishonesty,  immorality,  or  crime. 
If  the  people  desired  to  prove  that  the  defendant's  character 
was  bad,  the  only  course  open  to  them  was  to  call  witnesses 
who  were  acquainted  with  his  character:  Commonwealth  v. 
O'Brien,  119  Mass.  842;  20  Am.  Rep.  325;  Troup  v.  Sherwood, 
3  Johns.  Ch.  558;  Wehrkamp  v.  Willet,  4  Abb.  App.  548;  BaJce- 
man  v.  Rose,  18  Wend.  146;  People  v.  Rector,  19  Id.  569;  Corn- 
ing v.  Corning,  6  N.  Y.  97;  Rathhun  v.  Ross,  46  Barb.  127; 
1  Greenl.  Ev.,  sec.  461.  But  there  was  no  foundation  for  call- 
ing witnesses  to  impeach  the  defendant's  character.  He  had 
not  by  any  evidence  on  hi«3  part  really  put  his  character  in 
issue.  All  the  evidence  on  the  part  of  the  people,  as  well  as 
that  on  the  part  of  the  defense,  tended  to  show  that  his  char- 
■acter  was  bad.  There  was  but  a  single  witness,  who,  by  any 
possibility,  could  be  said  to  have  been  called  by  the  defendant 
as  to  his  character,  and  the  whole  of  his  direct  evidence  is  as 
follows:  — 

"I  live  at  856  Eighth  Avenue,  New  York;  my  business  is 
tailor;  I  am  engaged  in  business  for  myself;  I  have  known 
the  defendant  here,  John  Greenwall,  since  August,  1884;  he 
worked  for  me  from  that  time  until  Thanksgiving;  he  is  a 
pretty  fair  tailor  by  trade.  Q.  Did  you  discharge  him,  or  did 
he  leave  you?  A.  He  left  me.  Q.  During  the  time  he  worked 
for  you  did  you  find  him  a  good  workman  and  an  honest  man? 
A.  I  cannot  complain  about  him;  he  was  a  good  workman  and 
did  n't  steal  anything."  On  his  cross-examination  this  wit- 
ness testified  that  while  the  defendant  worked  for  him,  he  told 
him  that  he  left  Germany  because  he  had  killed  a  man.  Here 
was  certainly  no  evidence  as  to  his  good  character,  and  there 
was  nothing  in  this  evidence  which  justified  the  people  in 
-entering  upon  a  general  impeachment  of  his  character. 

The  evidence  of  Mohring  above  set  out  was,  therefore,  clearly 
incompetent.  It  was  very  damaging  in  its  nature,  and  we  can- 
not say  that  it  did  not  have  an  important  influence  upon  the 
minds  of  the  jurors  in  reaching  their  verdict.  The  defendant's 
guilt  was  not  so  clearly  established  by  other  proof  that  it  can 
be  fsaid  that  this  evidence  was  harmless.     It  was  objected  to; 
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the  attention  of  the  court  and  of  the  district  attorney  was 
clearly  called  to  its  incompetency,  and  under  such  circuni- 
stances  we  are  of  opinion  that  the  error  in  its  reception  can- 
not and  ought  not  to  be  disregarded.  A  person  on  trial  for  his 
life  is  entitled  to  all  the  advantages  which  the  laws  give  him, 
and  among  them  is  the  right  to  have  his  case  submitted  to  an 
impartial  jury  upon  competent  evidence. 

The  judgment  should  therefore  be  reversed,  and  new  trial 
granted. 

Evidence  or  CoBnmssiON  of  crimes  other  than  the  one  of  which  tlie 
prisoner  is  accused  is  never  admissible  against  him,  except  where  to  make 
out  the  crime  charged  the  intent  with  which  the  act  is  done  is  material: 
People  V.  Sluirp,  I  Am.  St.  Rep.  851;  State  v.  LapagCt  24  Am.  Bep.  69. 
Hence,  where  the  defendant  was  on  trial  for  obtaining  money  on  false  pre- 
tenses, by  pretending  that  he  was  a  member  of  a  Masonic  lodge  and  in  need 
of  money,  it  was  held  to  be  incompetent  to  prove  that  at  prior  times  he  had 
made  similar  false  pretenses  and  for  like  purposes:  Strong  v.  State,  44  Am. 
Bep.  292.  But  it  is  very  probable  that  the  rule  was  misapplied  in  this  case; 
for  it  seems  to  be  one  in  which  the  intent  of  the  actor  was  of  the  essence 
of  the  crime  charged.  For  application  of  the  rule  that  other  crimes  or  acts 
may  be  proved  for  the  purpose  of  establishing  a  guilty  knowledge  or  intent, 
see  note  to  CaUdna  v.  State,  98  Am.  Dec.  16.3;  HopTdna  v.  Comnumwealtfi,  88 
Id.  518. 

Bad  Character  of  Defendant  in  a  criminal  prosecution  can  never  be 
shown  unless  he  has  first  tendered  the  issue  by  offering  evidence  for  the 
purpose  of  establishing  good  character:  Note  to  O'Bi'yan  v.  C Bryan,  53  Am. 
Dec.  134. 

Witness  cannot  be  Examined  concerning  collateral  and  immaterial  mat- 
ters for  the  purpose  of  contradicting  or  impeaching  him.  With  respect  to 
such  questions  the  party  cross-examining  is  bound  by  the  statements  of  the 
witness:  Fletdier  v.  Boston  and  Maine  R.  R.  Co.,  79  Am.  Dec.  695;  note  to 
Turnpike  Road  Co.  v.  Loomia,  88  Id.  322. 


Holland  v.  Alcock. 

[108  New  Yoek,  812.] 

To  Create  Valid  Trttst,  Defined  Beneficiary  b  essential,  except  in  the 
cases  of  certain  "charitable "  trusts. 

Validity  or  iNVALiDiry  op  Trust  cannot  be  dependent  on  the  will  of  the 
trustee. 

There  can  be  No  Valid  Trust  unless  it  is  capable  of  being  enforced  even 
against  the  wish  of  the  trustee.  A  mere  honorary  obligation  which  the 
trustee  may  perform  or  not  at  his  will  does  not  create  a  trust,  and  tlic 
legal  representatives  of  the  donor  may  compel  the  surrender  of  the  prop- 
erty sought  to  be  charged  with  such  trust. 

DiSTiNOUiSHiNO  Features  of  Charitable  Trusts  were,  as  they  were  ad- 
miniatered  in  England,  that  they  might  be  established  through  trustees. 
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who  might  consist  either  of  individuals  or  corporations,  and  in  case  of 
indiridnal  tmstees,  they  might  hold  an  indefinite  snccession,  and  be 
self -perpetuating,  and  the  funds  might  be  devoted  in  perpetuity  to  the 
charitablo  purposes  indicated  by  the  donor,  while  private  trusts  were 
not  permitted  to  continue  longer  than  a  life  or  lives  in  being,  and  twenty- 
one  years  and  a  fraction  afterwards.  The  persons  to  be  benefited  might 
consist  of  a  class  the  individual  members  of  which  were  uncertain,  and 
the  scheme  of  charity  might  be  wanting  in  sufficient  definiteness  or  details 
to  admit  of  its  practical  administration. 

<Jr-PEE3,  DoCTEiNE  OF.  —  If  a  charitable  trust  were  not  sufficiently  definite 
to  admit  of  its  practical  administration,  courts  of  equity  would  order  a 
reference  to  a  master  in  chancery  to  devise  a  scheme  for  its  administra- 
tion which  should  as  nearly  as  possible  conform  to  the  intentions  of  its 
founder. 

<!HA£rrABLE  Tecst3  were  in  Emqland  Matteks  of  Public  Coscsbn,  en- 
forceable at  the  instance  of  the  attomey-genetal;  and  in  some  cases 
they  were  enforced  without  his  intervention,  at  the  instance  of  a  town  or 
parish,  or  of  its  inhabitants,  or  of  an  individual  of  the  class  intended  to 
be  benefited. 

Ohaeitablb  Uses,  English  Statxttes  concerning,  mentioned  and  consid- 
ered. 

Uses  are  not  Prohibited  as  Superstitious  by  Laws  of  New  York, 
when  they  are  for  the  observance  of  any  ceremonial,  the  efficiency  of 
which  is  recognized  by  the  church  of  which  the  donor  is  a  member.  All 
religious  beliefs  are  recognized  and  tolerated  by  the  constitution  of  the 
state  and  of  the  United  States,  and  no  religious  observance  can  be  con- 
demned, as  a  matter  of  law,  as  superstitious. 

Doctrine  of  Cy-pres  and  English  Law  of  charitable  uses  do  not  prevail 
in  New  York.  The  laws  of  that  state  governing  such  uses  must  be 
sought  in  its  statutes  and  in  its  corporation  laws,  general  and  special. 
Bequest  to  executors  of  personalty  "to  be  by  them  applied  for  the  pur- 
pose of  having  prayers  ofi"ered  in  a  Roman  Catholic  church,  to  be  by 
them  selected,  for  the  repose  of  the  testator's  soul  and  the  souls  of  his 
family,  and  also  for  the  souls  of  all  other  persons  who  may  be  in  purga- 
tory," is  void  in  New  York  for  want  of  a  definite  beneficiary. 

Action  by  the  heirs  at  law  of  Thomas  Gunning  against  his 
■executors  to  recover  certain  property  which  the  latter  claimed 
the  right  to  hold  in  trust  for  certain  purposes  mentioned  in 
the  decedent's  will,  and  referred  to  in  the  opinion  of  the  court. 
A  demurrer  was  interposed  by  the  defendants,  which  the  trial 
court  overruled;  but  which  the  general  term  on  appeal  sus- 
tained. 

E.  H.  Benn,  for  the  appellants. 

/.  N.  Williams  and  David  McClure,  for  the  respondents. 

By  Court,  Rapallo,  J.  The  third  clause  of  the  testator's 
will  is  in  the  following  words:  "All  the  rest,  residue,  and  re- 
mainder of  my  estate  I  give  and  bequeath  to  my  said  execu- 
tors, to  be  applied  by  them  for  the  purpose  of  having  prayers 
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offered  in  a  Koman  Catholic  church,  to  be  by  them  eelectedy 
for  the  repose  of  ray  soul  and  the  souls  of  my  family,  and  alsa 
the  souls  of  all  others  who  may  be  in  purgatory."  The  valid- 
ity of  this  clause  is  the  question  now  presented  for  adjudica- 
tion. 

The  action  is  brought  by  five  nieces  and  a  nephew  of  tho- 
testator,  who  claim  to  be  his  next  of  kin  and  heirs  at  law,  and 
as  such,  entitled  to  his  residuary  estate  in  case  the  disposition 
thereof,  attempted  to  be  made  by  the  third  clause  of  the  will^ 
is  adjudged  to  be  invalid.  The  estate  consists  wholly  of  per- 
sonal property,  and  amounted,  at  the  time  of  the  testator'^ 
death,  in  1882,  to  about  the  sum  of  twenty-eight  thousand  dol- 
lars. By  the  second  clause  of  his  will  the  testator  devised 
and  bequeathed  all  his  estate,  real  and  personal,  to  his  execu- 
tors, in  trust,  for  the  uses  and  purposes  set  forth  in  the  will,^ 
which  were  to  pay  certain  legacies,  amounting  in  the  aggre- 
gate to  about  sixteen  thousand  five  hundred  dollars,  and  to- 
apply  the  residue  as  directed  in  the  third  clause,  before 
recited.  That  clause  must,  therefore,  be  regarded  as  creating^ 
or  attempting  to  create,  a  trust  of  personal  property  for  tho 
purpose  specified.  The  plaintiffs  claim  that  the  trust  thus  at- 
tempted to  be  created  is  void;  that,  as  to  the  residuary  estate,, 
the  testator  died  intestate,  and  that  distribution  thereof  should 
be  made  among  the  next  of  kin,  etc.  The  defendant  Alcock,. 
one  of  the  executors,  demurred  to  the  complaint.  At  special 
term  the  demurrer  was  overruled,  and  the  plaintiffs  had  judg- 
ment. On  appeal  to  the  general  term,  that  judgment  was  re- 
versed, and  judgment  was  rendered  in  favor  of  the  defendant 
Alcock,  thus  afiirming  the  validity  of  the  third  clause  of  tho 
will.     The  plaintiffs  now  appeal. 

Some  of  the  points  involved  in  the  case  now  before  us  were 
passed  upon  in  the  late  case  of  Oilman  v.  McArdle,  99  N.  Y. 
451,  52  Am.  Rep.  41.  In  that  case,  the  deceased  had,  in  her 
lifetime,  placed  in  the  hands  of  the  defendant  a  sum  of  money, 
on  his  promise  to  apply  it  to  certain  purposes  during  the  life- 
time of  the  deceased  and  of  her  husband,  and  after  the  death 
of  both  of  them,  to  pay  their  funeral  expenses,  etc.,  and  to- 
expend  what  should  remain  in  procuring  Roman  Catholic 
masses  to  be  said  for  the  repose  of  their  souls.  This  court  de- 
clined to  decide  whether  a  valid  trust  had  been  created  in 
respect  to  the  surplus,  there  being  no  ascertained  or  ascer- 
tainable beneficiary  who  could  enforce  it;  and  the  majority  of 
the  court  expressly  reserved  its  opinion  upon  that  question^ 
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disposing  of  the  case  upon  the  ground  that  a  valid  contract 
inter  vivos,  to  be  performed  after  the  death  of  the  promisee, 
had  been  established;  that  there  was  nothing  illegal  in  the 
purpose  for  which  the  expenditure  was  contracted  to  be  made, 
and  that  there  was  no  want  of  definiteness  in  the  duty  as- 
sumed by  the  promisor;  and  we  held  that,  as  there  had  been 
no  breach  of  the  contract,  but  the  promisor  was  ready  and 
willing  to  perform,  he  was  entitled,  as  against  the  legal  repre- 
sentatives of  the  promisee,  to  retain  the  consideration. 

The  point  upon  which  the  majority  of  the  court  in  the  case 
last  cited  reserved  its  decision  is  now  again  presented.  There 
is  no  contract  inter  vivos,  but  the  will  expressly  bequeaths  the 
fund  in  question  to  the  executors,  in  trust,  for  the  purposes 
therein  specified,  one  of  which  is  to  apply  the  residuary  estate 
to  the  purpose  of  having  prayers  oflFered  in  a  Roman  Catholic 
church  for  the  repose  of  the  souls  of  the  testator,  of  his  family, 
and  of  all  others  who  may  be  in  purgatory.  It  is  claimed 
that  this  disposition  contains  all  the  elements  of  a  valid  trust 
of  personal  property;  that  there  are  definite  and  competent 
trustees;  that  the  purpose  of  the  trust  is  lawful;  and  that  it  is 
suflSciently  definite  to  be  capable  of  being  enforced  by  a  court 
of  equity,  as  the  court  could  decree  the  payment  of  the  fund 
to  a  Roman  Catholic  church,  or  churches,  for  the  purpose  di- 
rected by  the  will.  But  if  all  this  should  be  conceded,  there 
is  still  one  important  element  lacking.  There  is  no  beneficiary 
in  existence,  or  to  come  into  existence,  who  is  interested  in  or 
can  demand  the  execution  of  the  trust.  No  defined  or  ascer- 
tainable living  person  has,  or  ever  can  have,  any  temporal 
interest  in  its  performance;  nor  is  any  incorporate  church  desig- 
nated so  as  to  entitle  it  to  claim  any  portion  of  the  fund.  The 
absence  of  a  defined  beneficiary  is,  as  a  general  rule,  a  fatal 
objection  to  any  attempt  to  create  a  valid  trust.  It  is  said  by 
Wright,  J.,  in  Levy  v.  Levy,  33  N.  Y.  107,  that  "  if  there  is  a 
single  postulate  of  the  common  law  established  by  an  un- 
broken line  of  decison,  it  is  that  a  trust  without  a  certain 
beneficiary,  who  can  claim  its  enforcement,  is  void,  whether 
good  or  bad,  wise  or  unwise."  It  is  only  in  regard  to  the  class 
of  trusts  known  as  "charitable"  that  a  different  rule  has  ever 
prevailed  in  equity  in  England,  and  still  prevails  in  some  of 
our  sister  states.  Whether  the  English  doctrine  of  charitable 
uses  and  trusts  prevails  in  this  state  will  be  considered  here- 
after. In  all  other  cases,  the  rule  as  stated  by  Judge  Wright 
is  universally  recognized,  both  in  law  and  in  equity. 
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It  is  claimed  that  the  trust  now  under  review  is  not  void, 
according  to  the  general  rules  of  law,  for  want  of  a  defined 
beneficiary,  because  the  trust  is  for  the  purpose  of  having 
prayers  offered  in  a  Roman  Catholic  church  to  be  selected  by 
the  executors.  It  is  contended  that  this  is,  in  effect,  a  gift  to 
such  Roman  Catholic  church  as  the  executors  shall  select, 
inasmuch  as  the  money  to  be  expended  for  the  masses  would, 
according  to  the  usage,  be  payable  to  the  church  or  churches 
where  they  were  to  be  solemnized,  and  therefore,  as  soon  aa 
the  selection  is  made,  the  designated  church  or  churches  will 
be  the  beneficiary  or  beneficiaries,  and  entitled  to  the  pay- 
ment; that  the  trust  is,  therefore,  in  substance,  to  pay  the 
fund  to  such  Roman  Catholic  church  or  churches  as  the 
executors  may  select;  and  that  a  duly  incorporated  church, 
capable  of  receiving  the  bequest,  must  be  deemed  to  have 
been  intended.  Passing  the  criticisms  to  which  the  assump- 
tions contained  in  this  proposition  are  subject,  and  consider- 
ing the  trust  as  if  it  had  been  in  form  to  pay  over  the  fund  to 
such  Roman  Catholic  church  as  the  executors  might  select,  to 
defray  the  expense  of  offering  prayers  for  the  dead,  the  objec- 
tion of  indefiniteness  in  the  beneficiary  would  not  be  removed. 
The  case  of  Power  v.  Cassidy,  79  N.  Y.  602,  35  Am.  Rep.  550,  is 
relied  upon  by  the  respondents  as  supporting  their  claim.  In 
that  case  the  bequest  was  of  a  fund  to  the  executors  in  trust, 
to  be  divided  by  them  among  such  Roman  Catholic  charities, 
institutions,  schools,  or  charities  in  the  city  of  New  York  as  a 
majority  of  the  executors  should  decide,  and  in  such  propor- 
tions as  they  might  think  proper.  The  opinion  of  the  court 
by  Miller,  J.,  holds  that,  giving  full  force  and  effect  to  the  rule 
that  the  object  of  the  trust  must  be  certain  and  well  defined, 
that  the  beneficiaries  must  be  either  named  or  capable  of 
being  ascertained  within  the  rules  of  law  applicable  to  such 
cases,  and  that  the  trusts  must  be  of  such  a  nature  that  a 
court  of  equity  can  direct  their  execution,  and  making  no  ex- 
ception in  favor  of  charitable  uses,  the  bequest  should  be  upheld 
as  coming  within  the  general  rule;  that  the  clause  designates 
a  certain  class  of  objects  of  the  testator's  bounty,  to  which  he 
might  have  made  a  valid,  direct  bequest,  and  that  by  confer- 
ring power  upon  his  executors  to  designate  the  organizations 
which  bhould  be  entitled  to  participate,  and  the  proportion 
which  each  should  take,  he  did  not  impair  the  legality  of  the 
provision,  so  long  as  the  organizations  referred  to  had  an  ex- 
istence recognized  by  law,  and  were  capable  of  taking,  and 
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<}Ould  be  ascertained;  that  the  evidence  showed  that  at  the 
time  of  the  execution  of  the  will,  and  of  the  testator's  death, 
there  were  in  the  city  of  New  York  incorporated  institutions 
of  the  class  referred  to  in  the  will,  and  that  a  portion  of  these 
had  been  designated  by  a  majority  of  the  executors;  that 
none  but  incorporated  institutions  could  lawfully  have  been 
selected,  and  that  even  if  the  executors  had  failed  to  make  a 
jselection  or  apportionment,  the  court  would  have  had  power  to 
decree  the  execution  of  the  trust,  there  being  no  difficulty  in 
determining  what  institutions  came  within  the  class  described 
by  the  testator.  It  must  be  observed  that  in  the  case  cited, 
the  beneficiaries  were  confined  to  Roman  Catholic  institutions 
of  a  certain  class  in  the  city  of  New  York.  These  were  neces- 
sarily limited  in  number.  By  1  Revised  Statutes,  734,  section 
97,  it  is  provided  that  a  trust  power  does  not  cease  to  be  im- 
perative when  the  grantee  has  the  right  to  select  any  and  ex- 
clude others  of  the  persons  designated  as  the  objects  of  the 
trust;  by  section  99,  that  when  the  terms  of  the  power  import 
that  the  estate  or  fund  is  to  be  distributed  between  the  persons 
designated  in  such  manner  or  proportions  as  the  trustee  of  the 
power  may  think  proper,  the  trustee  may  allot  the  whole  to 
any  one  or  more  of  such  persons,  in  exclusion  of  the  others; 
by  section  100,  that  if  the  trustee  of  a  power,  with  the  right  of 
«election,  shall  die,  leaving  the  power  unexecuted,  its  execution 
«hall  be  decreed  in  equity  for  the  benefit  equally  of  all  the 
persons  designated  as  objects  of  the  trust;  and  by  section  101, 
that  where  a  power  in  trust  is  created  by  will,  and  the  testa- 
tor has  omitted  to  designate  by  whom  the  power  is  to  be  exer- 
cised, its  execution  shall  devolve  on  the  court  of  chancery. 

Regarding  these  provisions  as  declarations  of  general  rules 
applicable  to  all  trust  powers  and  governing  trusts  of  personal 
as  well  as  real  property,  the  decision  in  Power  v.  Cassidy,  supra, 
in  no  manner  infringes  upon  the  rule  that  the  designation  of  a 
beneficiary  entitled  to  enforce  its  execution  is  essential  to  the 
validity  of  a  trust,  and  the  only  point  as  to  which  the  cor- 
rectness of  that  decision  is  open  to  any  doubt  is,  whether,  in 
fact,  the  beneficiaries  in  that  case  were  sufficiently  defined  and 
capable  of  ascertainment  to  enable  a  court  of  equity  to  enforce 
the  trust  in  their  behalf  The  view  taken  in  respect  to  that 
point  was  certainly  very  liberal,  but  the  court  has  in  subse- 
quent cases  repeatedly  announced  that  the  decision  was  not 
to  be  extended,  and  it  is  evident  that  without  a  material  ex- 
tension it  cannot  be  made  to  cover  the  present  case.     Here,  if 
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the  church  or  churches  from  among  which  the  selection  is  to- 
he  made  are  to  be  regarded  as  the  beneficiaries,  they  are  not 
limited,  as  in  Power  v.  Cassidy,  supra,  to  a  Roman  Catholic 
church  or  churches  in  the  city  of  New  York,  but  include  all 
the  Roman  Catholic  churches  in  the  world.  No  one  church 
or  the  churches  of  any  particular  locality  can  claim  the  benefit 
of  the  bequest.  In  this  respect  the  case  at  bar  is  analogous 
to  that  of  Prichard  v.  Thompson,  95  N.  Y.  76,  where  the  bequest 
was  of  a  sum  of  money  to  the  executors  to  be  distributed  by 
them  "  among  such  incorporated  societies  organized  under  the 
laws  of  the  state  of  New  York  or  the  state  of  Maryland,  hav- 
ing lawful  authority  to  receive  and  hold  funds  upon  permanent 
trusts  for  charitable  or  educational  uses,"  as  the  executors  or  the 
survivors  of  them  might  select,  and  in  such  sums  as  they  might 
determine.  This  bequest  was  held  void  because  of  the  in- 
definiteness  of  the  designation  of  the  beneficiaries.  The  opin- 
ion was  written  by  the  same  learned  judge  who  delivered  the 
opinion  in  Power  v.  Cassidy,  supra,  and  by  him  distinguished 
from  that  case  on  the  ground  that  in  Power  v.  Cassidy,  supray 
tiie  class  of  beneficiaries  was  specially  designated  and  con- 
fined to  the  limits  of  a  single  city  and  to  a  single  religious 
denomination,  so  that  each  one  could  readily  be  ascertained, 
and  each  had  an  inherent  right  to  apply  to  the  court  to  sus- 
tain and  enforce  the  trust;  while  in  the  case  at  bar  every 
charitable  and  educational  institution  within  two  states  waB 
included.  This  case  {Prichard  v.  Thompson,  supra)  also  es- 
tablishes that  the  power  to  the  executors  to  select  the  bene- 
ficiary or  beneficiaries  does  not  obviate  the  objection  of  the 
omission  of  the  testator  to  designate  them  in  the  will,  unless 
the  persons  or  corporations  from  among  whom  the  selection 
is  to  be  made  are  so  defined  and  limited  that  a  court  of  equity 
would  have  power  to  enforce  the  execution  of  the  trust,  or  in 
default  of  a  selection  by  the  trustee,  to  decree  an  equal  dis- 
tribution among  all  the  beneficiaries. 

This  discussion  has  proceeded  in  answer  to  the  claim  that 
the  church  or  churches  where  the  masses  were  to  be  solem- 
nized were  the  intended  objects  of  the  testator's  bounty  and  the 
beneficiaries  of  the  trust;  but  the  correctness  of  that  position 
is  by  no  means  conceded.  It  is,  however,  not  necessary  to 
discuss  it.  If  the  bequest  had  been  of  a  sum  of  money  to  an 
incorporated  Roman  Catholic  church  or  churches,  duly  desig- 
nated by  the  testator  and  authorized  by  law  to  receive  such 
bequests  for  the  purpose  of  the  solemnization  of  masses,  a  dif- 
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ferent  question  would  arise.  But  such  is  not  this  case.  The 
bequest  is  to  the  executors  in  trust,  to  be  by  them  applied  for 
the  purpose  of  having  prayers  offered  in  any  Roman  Catholic 
church  they  may  select. 

It  has  been  argued  that  the  absence  of  a  beneficiary  entitled 
to  enforce  the  trust  is  not  fatal  to  its  existence,  where  the  trus- 
tee is  competent  and  willing  to  execute  it,  and  the  purpose  is 
lawful  and  definite;  that  it  is  only  where  the  trustee  resists 
the  enforcement  of  the  trust  that  the  question  of  the  existence 
of  a  beneficiary  entitled  to  enforce  it  arises.  I  have  not  found 
any  case  in  which  this  question  has  been  adjudicated,  or  the 
point  has  been  made,  jind  it  does  not  seem  to  be  presented  on 
this  appeal.  The  case  now  before  us  arises  on  a  demurrer  by 
the  defendant  Alcock,  one  of  the  executors,  to  the  complaint, 
on  the  ground  that  it  shows  no  right  in  the  plaintiffs. 

The  complaint  alleges  that  the  defendant  Alcock,  together 
with  Frederick  Smyth,  were  named  as  executors  in  the  will; 
that  the  defendant  Alcock  did  not  qualify,  and  has  never  acted 
as  executor  or  as  trustee  of  the  alleged  trust  sought  to  be  cre- 
ated by  the  third  clause,  nor  participated  in  any  form  in  car- 
rying out  the  same,  but  that  his  co-executor,  Frederick  Smyth, 
has  taken  possession  of  the  whole  estate  as  such  executor  and 
trustee.  Smyth  is  not  a  party  to  this  appeal.  It  comes  up  on 
the  demurrer  of  Alcock  alone,  and  there  is  nothing  in  the  com- 
plaint to  show  that  he  is  willing  to  execute  the  trust,  but  on 
the  contrary,  it  shows  that  he  has  in  no  manner  acted  or  quali- 
fied himself  to  act  therein.  But  aside  from  these  considera- 
tions, I  do  not  think  that  the  validity  or  invalidty  of  the  trust 
can  depend  upon  the  will  of  the  trustee.  If  the  trust  is  valid, 
he  can  be  compelled  to  execute  it;  if  invalid,  he  stands,  as  to 
personal  property  undisposed  of  by  the  will,  as  trustee  for  the 
next  of  kin,  and  the  equitable  interest  is  vested  in  them  im- 
mediately on  the  death  of  the  testator,  subject  only  to  the  pay- 
ment of  his  debts  and  the  expenses  of  administration.  When 
a  trust  is  attempted  to  be  created  without  any  beneficiary  enti- 
tled to  demand  its  enforcement,  the  trustee  would,  if  the  trust 
property  were  in  his  possession,  have  the  power  to  hold  it  to 
his  own  use  without  accountability  to  any  one,  and  contrary 
to  the  intention  of  the  donor,  but  for  the  principle  that  in  such 
a  case  a  resulting  trust  attaches  in  favor  of  whoever  would, 
but  for  the  alleged  trust,  be  equitably  entitled  to  the  property. 
This  equitable  title  cannot  on  any  sound  principle  be  made  to 
depend  upon  the  exercise  by  the  trustee  of  an  election  whether 
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lie  will  or  will  not  execute  the  alleged  trust.  In  such  a  case 
there  is  no  trust  in  the  sense  in  which  the  term  is  used  in 
jurisprudence.  There  is  simply  an  honorary  and  imperfect 
obligation  to  carry  out  the  wishes  of  the  donor  which  the 
alleged  trustee  cannot  be  compelled  to  perform,  and  which  he 
has  no  right  to  perform  contrary  to  the  wishes  of  those  legally 
or  equitably  entitled  to  the  property,  or  who  have  succeeded  to 
the  title  of  the  original  donor.  The  existence  of  a  valid  trust 
capable  of  enforcement  is  consequently  essential  to  enable  one 
claiming  to  hold  as  trustee  to  withhold  the  property  from  the 
legal  representatives  of  the  alleged  donor.  A  merely  nominal 
trust,  in  the  performance  of  which  no  ascertainable  person  has 
any  interest,  and  which  is  to  be  performed  or  not  as  the  person 
to  whom  the  money  is  given  thinks  fit,  has  never  been  held  to 
be  sufficient  for  that  purpose. 

It  is  contended,  however,  that  charitable  uses  and  trusts  are 
not  subject  to  the  general  rules  of  law  upon  this  subject,  and 
that  the  bequest  now  under  consideration  is  of  that  class.  The 
distinguishing  features  of  this  class  of  trusts  as  administered 
in  England  from  an  early  period  were,  that  they  might  be  es- 
tablished through  trustees,  who  might  consist  either  of  indi- 
viduals or  a  corporation;  and  in  the  case  of  individual  trustees, 
they  might  hold  an  indefinite  succession  and  be  self-perpetu- 
ating, and  the  funds  might  be  devoted  in  perpetuity  to  the 
charitable  purposes  indicated  by  the  donor,  while  private  trusts 
were  not  permitted  to  continue  longer  than  a  life  or  lives  in 
being,  and  twenty-one  years  and  a  fraction  afterwards.  The 
persons  to  be  benefited  might  consist  of  a  class,  though  the 
individual  members  of  the  class  might  be  uncertain.  The 
scheme  of  the  charity  might  be  wanting  in  sufficient  definite- 
ness  or  details  to  admit  of  its  practical  administration,  and  in 
such  cases  a  court  of  equity  would  order  a  reference  to  a  mas- 
ter in  chancery  to  devise  a  scheme  for  its  administration  which 
should  as  nearly  as  possible  conform  to  the  intentions  of  the 
founder  of  the  charity,  and  thus  was  called  into  operation  what 
was  known  as  the  cy-pres  doctrine.  These  charitable  trusts 
were  regarded  as  matters  of  public  concern,  and  were  enforce- 
able by  the  attorney-general,  although  in  many  cases  the  court 
would  compel  their  performance  without  his  intervention  at 
the  instance  of  a  town  or  parish,  or  of  its  inhabitants,  or  of  an 
individual  of  the  class  intended  to  be  benefited,  such  as  one 
of  the  poor  or  maimed,  etc.  In  a  comparatively  recent  case 
argued  in  this  court,  many  instances  of  ancient  charities  were 
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cited  which  had  been  enforced  by  the  court  of  chancery  in 
England,  such  as  Cookers  Charity,  decided  A.  D.  1552,  whereby 
the  testator  ordered  the  purchase  of  lands  and  the  erection  of 
a  free  grammar  school;  Bond's  Charity,  decided  A.  D.  1553, 
in  which  the  testator's  will,  dated  in  1506,  directed  thai  there 
should  be  established  a  bead-house  at  Bablock,  and  there 
should  be  built  a  chapel,  and  therein  one  mass  to  be  said  on 
Sunday,  and  therein  to  be  ten  poor  men  and  a  woman  to  dress  • 
their  meat  and  drink,  the  priest  to  bo  a  Brother  of  Trinity  guild 
and  Corpus  Christi  guild,  etc.;  HowelVs  Charity,  decided  1557, 
whereby  the  testator  directed  his  executors  to  provide  a  rent  of 
four  hundred  ducats  yearly,  forever,  to  be  appropriated  each 
year  to  promote  the  marriage  of  four  orphan  maidens,  honest 
and  of  good  fame. 

This  trust  appears  to  have  been  enforced  in  chancery  upon 
a  bill  filed  by  certain  orphan  maidens  in  behalf  of  themselves 
and  others.  We  were  also  referred  to  numerous  other  chari- 
ties for  the  support  of  the  poor,  for  erection  of  alms-houses, 
hospitals,  maintaining  school-masters,  keeping  churches  in 
repair,  and  other  similar  purposes.  In  the  case  of  Bond^s 
Charity,  cited  above,  a  license  was  granted  by  King  Henry 
Vn.,  in  1508,  to  the  testator's  son  and  others,  to  grant  lands 
to  support  a  priest  to  sing  mass,  and  twelve  poor  men  and  one 
woman  to  say  prayers  and  obsequies  for  the  king,  the  brothers 
and  sisters  of  the  guild,  and  for  their  souls,  and  especially  for 
the  soul  of  the  testator,  Thomas  Bond,  in  the  then  newly 
erected  chapel  at  Bablock.  It  appears  that  religious  or  pious 
uses  were,  when  the  Roman  Catholic  religion  prevailed  in 
England,  recognized  as  charities.  In  1434,  Henry  Barton 
devised  to  the  rector  of  St.  Mary's  and  the  church-wardens  and 
their  successors,  certain  lands  at  a  perpetual  rent  payable  to 
the  guild  of  Corpus  Christi,  etc.,  so  that  said  rector  of  St. 
Mary's  and  his  successors,  or  their  parish  priests,  when  they 
should  say  prayers  in  the  pulpit  of  the  church,  should  pray 
for  the  souls  of  Richard  Barton,  the  testator's  father,  of  Dio- 
nesia,  his  mother,  and  for  the  souls  of  their  children  and  all 
the  faithful  deceased,  and  in  case  they  should  neglect  to  do 
so  for  two  days  after  the  proper  time,  that  the  master  and 
wardens  of  said  guild,  etc.,  should  levy  a  distress  upon  said 
lands  for  twelve  pence  by  way  of  penalty,  and  retain  such  dip- 
tress  until  such  prayers  should  be  said.  This  property  ap- 
pears to  have  been  afterwards  seized  by  the  crown  under  the 
statute  of  chauntries  (1  Edw.  VI.),  and  granted  by  Edward 
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VI.  to  oae  Stapleton,  but  the  rector,  etc.,  of  St.  Mary's  having 
re-entered,  it  was  made  to  appear  in  a  litigation  between  them 
and  the  successors  in  interest  of  Stapleton  that  no  prayer  for 
souls  had  been  made,  nor  had  the  rents  of  the  premises  been 
devoted  to  any  manner  of  superstitious  use  within  the  space 
of  six  years  and  more  next  before  the  first  year  of  the  reign  of 
Eling  Edward  VI.,  since  which  time  the  rents  and  profits  had 
been  employed  by  the  parson  and  church-wardens  of  the 
parish  in  good  uses  and  purposes.  The  case  was  tried  in 
22  &  23  Elizabeth,  and  the  parish  was  allowed  to  retain  the 
land  for  general  charitable  purposes. 

The  purposes  for  which  charities  were  established  in  Eng- 
land were  so  numerous  and  varied,  and  the  learning  contained 
in  the  books  on  that  subject  is  so  vast,  that  it  would  be  futile 
to  attempt  to  go  into  it  in  detail,  or  to  do  more  than  briefly 
refer  to  their  history,  so  far  as  is  necessary  to  determine  whether 
the  English  doctrine  of  charitable  uses  and  trusts,  as  distin- 
guished from  private  trusts,  governed  by  the  general  rules  of 
law,  still  has  any  place  in  the  jurisprudence  of  this  state. 
The  statute  of  1  Edward  VI.,  A.  D.  1547,  known  as  the  stat- 
ute of  chauntries,  recited  that  a  great  part  of  superstition  and 
errors  in  Christian  religion  had  been  brought  into  the  minds 
of  men  by  reason  of  their  ignorance  of  their  true  and  perfect 
salvation,  through  the  death  of  Jesus  Christ,  and  by  devising 
vain  opinions  of  purgatory,  and  masses  to  be  done  for  those 
who  are  departed,  which  doctrine  is  maintained  by  nothing 
more  than  by  the  abuse  of  trentalles,  chauntries,  and  other 
provisions  for  the  continuance  of  such  blindness  and  igno- 
rance; that  the  amendment  of  the  same,  and  converting  them 
to  good  and  godly  uses,  such  as  the  erection  of  grammar  schools, 
the  education  of  youth,  and  better  provision  for  the  poor,  can- 
not in  the  present  Parliament  conveniently  be  done,  nor  be 
committed  to  any  person  than  to  the  king,  who,  by  the  advice 
of  his  most  prudent  council,  can  and  will  most  wisely  alter 
and  dispose  of  the  same.  It  then  recites  the  act  of  3.7  Henry 
VIII.,  for  the  dissolution  of  colleges,  chauntries,  etc.,  and  en- 
acts that  all  colleges,  free  chapels,  and  chauntries  not  in  the 
actual  possession  of  the  late  or  present  king  (with  certain 
specified  exceptions),  and  all  their  lands  and  revenues  are 
declared  to  be  in  the  actual  seisin  and  possession  of  the  pres- 
ent king,  without  office  found,  and  that  all  sums  of  money, 
etc.,  which,  by  any  conveyance,  will,  devise,  etc.,  have  been 
given  or  appointed  in  perpetuity  towards  the  maintenance  of 
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priests,  anniversaries,  or  obits,  be  vested  in  the  king.  Certain 
<;ollege8,  free  chapels,  and  chauntries,  such  as  those  within  tho 
universities  of  Oxford  and  Cambridge,  and  others  specified  in 
the  statute,  were  exempted  from  its  provisions,  but  the  king 
was  empowered  to  alter  the  chauntries  in  the  universities. 

In  this  manner  property  which  had  been  devoted  by  the 
donor  to  uses  which  had  come  to  be  regarded  as  superstitious 
were,  through  the  king,  put  to  charitable  uses  which  were 
deemed  lawful,  and  this  policy  was  carried  out  by  many  de- 
crees of  the  court  of  chancery.  The  statute  of  39  Elizabeth, 
A.  D.  1597,  authorized  persons  owning  estates  in  fee-simple 
during  twenty  years  next  ensuing  the  passage  of  the  act,  by 
deed  enrolled  in  the  high  court  of  chancery,  to  found  hos- 
pitals, houses  of  correction,  alms-houses,  etc.,  to  have  continu- 
ance forever,  and  place  therein  a  head  and  members,  and  such 
number  of  poor  as  they  pleased;  and  such  institutions  were 
declared  to  be  corporations,  with  perpetual  succession.  It  will 
be  observed  that  this  was  but  a  temporary  act,  which  gave 
power  only  for  twenty  years  next  ensuing  its  passage  to  found 
the  chauntries  mentioned.  This  statute  also  contained  a  pro- 
vision, entitled  "An  act  to  reform  deceits  and  breaches  of 
trust  touching  lands  given  to  charitable  uses,"  which  recited 
that  divers  institutions  had  been  founded,  some  by  the  queen 
and  her  progenitors,  and  some  by  other  godly  and  well-dis- 
jwsed  people  for  the  charitable  relief  of  poor,  aged,  and  im- 
potent people,  maimed  soldiers,  schools  of  learning,  orphans, 
and  for  other  good,  charitable,  and  lawful  purposes  and  intents, 
and  that  lands  and  goods  given  for  such  purposes  had  been 
unlawfully  converted  to  the  lucre  and  gain  of  some  few  greedy 
and  covetous  persons;  and  then  proceeds  to  provide  for  the 
issue  of  commissions  out  of  chancery  to  inquire  into  those 
wrongs,  and  decree  the  observance  of  the  trusts  according  to 
the  intent  of  the  founders  thereof.  This  statute  was  followed 
by  that  of  43  Elizabeth,  chapter  4,  "  to  redress  the  misem- 
ployment  of  lands,  goods,  and  stocks  of  money  heretofore 
given  to  charitable  uses."  This  act  is  known  as  the  statute 
of  charitable  uses,  and  was  at  one  time,  together  with  that  of 
39  Elizabeth,  regarded  as  the  foundation  of  the  law  of  chari- 
table uses  and  of  the  jurisdiction  of  chancery  in  cases  of  chari- 
ties. But  the  reports  of  the  record  commission,  established  in 
1819,  have  disclosed  that  the  jurisdiction  had  been  exercised 
and  charity  laws  administered  by  the  courts  of  chancery  from 
a  much  earlier  period.     The  act,  however,  throws  light  ujwa 
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what  were  at  the  time  considered  and  recognized  as  charitable 
uses,  for  they  are  enumerated  in  the  preamble  as  follows,  viz.: 
the  relief  of  the  poor,  the  maintenance  of  sick  and  maimed 
Eoldiers  and  mariners,  schools  of  learning,  free  schools,  and 
schools  in  universities,  the  repairs  of  bridges,  ports,  havens,, 
causeways,  churches,  seabanks,  and  highways,  the  education 
and  preferment  of  orphans;  the  maintenance  of  houses  of 
correction,  the  marriage  of  poor  maidens,  the  aid  of  young^ 
tradesmen,  handicrafts  men,  and  persons  decoyed,  the  relief  or 
redemption  of  prisoners  or  captives,  the  aid  of  poor  persons  in 
the  payment  of  taxes.  The  act  then  provides  for  the  issu- 
ing of  commissions  by  the  lord  chancellor  of  England  or  the 
chancellor  of  the  duchey  of  Lancaster,  and  the  redress  of 
breaches  of  trust,  as  in  the  statute  39  Elizabeth. 

In  this  enumeration  of  charitable  uses  there  is  none  which 
would  cover  the  present  case;  and  indeed  under  the  statute 
of  chauntries  and  other  statutes  prohibiting  superstitious  uses, 
it  would  not  have  been  recognized  in  England  as  valid  as  a 
charity  or  otherwise.  But  assuming,  as  perhaps  we  ought  to 
assume,  that  before  gifts  for  the  support  of  priests,  chauntries, 
etc.,  came  to  be  regarded  as  superstitious  uses,  they  were  within 
the  principles  of  charity,  and  that  they  became  illegal  only  by 
virtue  of  the  statutes  against  superstitious  uses,  in  this  state, 
where  all  religious  beliefs,  doctrines,  and  forms  of  worship  are 
free,  so  long  as  the  public  peace  is  not  disturbed,  the  trust  in 
question  cannot  be  impeached  on  the  ground  that  the  use  to 
which  the  fund  was  attempted  to  be  devoted  was  a  supersti- 
tious use.  The  eflBcacy  of  prayers  for  the  dead  is  one  of  the 
doctrines  of  the  Roman  Catholic  church,  of  which  the  testator 
was  a  member;  and  those  professing  that  belief  are  entitled 
in  law  to  the  same  respect  and  protection  in  their  religious 
observances  thereof  as  those  of  any  other  denomination. 
These  observances  cannot  be  condemned  by  any  court,  as 
matter  of  law,  as  superstitious,  and  the  English  statutes 
against  superstitious  uses  can  have  no  effect  here:  Const. 
U.  S.,  amendment,  art.  1;  Const.  N.  Y.,  art.  1,  sec.  3. 

If  in  other  respects  the  bequest  was,  by  the  law  of  England, 
valid  as  a  "charitable"  use,  and  the  English  doctrine  of  char- 
itable uses  prevails  in  this  state,  the  objections  to  its  validity 
on  the  ground  of  indefiniteness  of  the  trust,  perpetuity,  and 
the  absence  of  an  ascertainable  beneficiary,  can  be  overcome. 
Otherwise,  they  must  prevail,  at  least  so  far  as  relates  to  the 
absence  of  a  beneficiary,  which  is  sufficient  to  dispose  of  the 
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case  without  reference  to  the  other  points.  We  will  therefore 
treat  the  bequest  as  a  charitable  use. 

The  principal  cases  in  this  state  in  which  the  doctrine  of 
charitable  uses  has  been  discussed  are:  Williams  v.  Williams^ 
8  N.  Y.  527;  Owens  v.  Missionary  Society,  14  Id.  380;  67  Am. 
Dec.  160;  Beehman  v.  Bonsor,  23  N.  Y.  298;  80  Am.  Dec.  269; 
Downing  v.  Marshall,  23  N.  Y.  366;  80  Am.  Dec.  290;  Levy  r. 
Levy,  33  N.  Y.  97;  Rose  v.  Rose,  4  Abb.  App.  108;  Bascom  v. 
Albertson,  34  N.  Y.  584;  Burrill  v.  Boardmnn,  43  Id.  254;  3, 
Am.  Rep.  694.  ,i 

These  cases  were  argued  by  counsel  of  eminent  ability,  an^ 
in  the  arguments  and  opinions  display  a  depth  of  learning 
and  thoroughness  of  research  which  render  it  useless  to 
attempt  a  discussion  of  the  question  here  as  an  original  ques- 
tion, or  to  do  more  than  summarize  the  main  points  upon 
which  the  arguments  turned,  and  ascertain  how  the  case 
stands  upon  those  authorities.  So  lately  as  the  case  of  Bur- 
rill V.  Boardman,  43  N.  Y.  254,  3  Am.  Rep.  694,  the  question 
was  argued  as  still  an  open  one,  and  that  case  was  decided  ou 
the  ground  that  the  trust  was  valid,  without  resorting  to  the 
doctrine  of  charitable  uses.  Comstock,  J.,  in  a  note  to  the 
eleventh  edition  of  Kent's  Commentaries  (vol.  4,  p.  305,  note 
2),  states  that  the  essential  requisites  of  a  valid  trust  are, — 

1.  A  suflQcient  expression  of  an  intention  to  create  a  trust; 

2.  A  beneficiary  who  is  ascertained  or  capable  of  being  ascer- 
tained; that  the  appointment  or  non-appointment  of  a  trustee 
of  the  legal  estate  is  not  material;  that  if  the  trust  or  benefi- 
cial purpose  be  well  declared,  and  if  the  beneficiary  is  a  defi- 
nite person  or  corporation,  capable  of  taking,  the  law  itself 
will  fasten  the  trust  upon  him  who  has  the  legal  estate, 
whether  the  grantor,  testator,  heir,  or  next  of  kin,  as  the  case 
may  be;  and  that  outside  of  the  domain  of  charitable  uses,  no 
definiteness  of  purpose  will  sustain  a  trust  if  there  be  no  ascer- 
tained beneficiary  who  has  a  right  to  enforce  it.  And  in  de- 
livering the  opinion  of  this  court  in  Beekman  v.  Bonsor,  23  N.  Y. 
310,  80  Am.  Dec.  269,  the  same  learned  judge  says  that  the 
joint  authority  of  the  cases  of  Williams  v.  Williams,  8  N.  Y. 
525,  and  Owens  v.  Missionary  Society,  14  Id.  380,  establishes 
the  propositions,  —  1.  That  a  gift  to  charity  is  maintainable  in 
this  state,  if  made  to  a  competent  trustee,  and  if  so  defined 
that  it  can  be  executed,  as  made  by  the  donor,  by  a  judicial 
decree,  although  it  may  be  void,  according  to  general  rules  of 
law,  for  want  of  an  ascertained  beneficiary;  2.  That  in  other 
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respects,  the  rules  of  law  applicable  to  charitable  uses  are 
within  those  which  appertain  to  trusts  in  general;  3.  That 
the  cy-prea  power  which  constitutes  the  peculiar  feature  of 
the  English  system,  and  is  exercised  in  determining  gifts  to 
charity  where  the  donor  has  failed  to  define  them,  and  in 
framing  schemes  of  approximation  near  to  or  from  the  donor's 
true  design,  is  unsuited  to  our  institutions,  and  has  no  exist- 
ence in  the  jurisprudence  of  this  state  on  this  subject;  but  he 
declined  to  re-examine  these  cases,  as  he  concludes  that  the 
law  of  charities  could  not  be  invoked  in  the  case  then  under 
■consideration.  The  same  learned  judge,  however,  in  the  sub- 
sequent case  of  Bascom  v.  Albertson,  34  N.  Y.  584,  in  which  ho 
acted  as  counsel,  reviewed  at  length  the  question  whether  the 
English  law  of  charitable  uses  prevailed  to  any  extent  what- 
ever in  this  state.  His  argument  was  preserved  in  print,  and 
was  used  in  Burrill  v.  Boardman,  43  Id.  254,  3  Am.  Rep.  694; 
and  in  that  argument,  referring  to  what  he  had  said  in  his 
opinion  in  Beekman  v.  Bonsor,  supra,  as  to  the  proposition  that 
a  gift  to  charities,  if  well  defined,  and  made  to  a  competent 
trustee,  was  maintainable  in  this  state,  although  it  might  be 
void,  according  to  general  rules  of  law,  for  want  of  an  ascer- 
tained beneficiary,  and  to  the  similar  remark,  in  his  opinion 
in  Downing  v.  Marshall,  23  N.  Y.  382,  80  Am.  Dec.  290,— char- 
acterizes his  own  remarks  in  those  two  cases  as  a  most  incon- 
siderate repetition, — as  a  dictum  of  a  proposition  laid  down 
by  another  judge, — calling  attention  to  the  fact  that  the  repe- 
tition was  a  mere  dictum,  because  in  the  two  cases  in  which  it 
was  made  the  trusts  were  held  void. 

The  case  of  Williams  v.  WilliaTns,  8  N.  Y.  525,  is  the  leading 
case  in  the  court  of  last  resort  of  this  state  in  support  of  the 
doctrine  that  the  English  law  of  charitable  uses  is  in  force  in 
this  state,  and  it  fully  supports  the  proposition  that  it  is.  In 
that  case,  the  testator,  after  making  a  bequest  to  an  incorpo- 
rated church,  bequeathed  the  sum  of  six  thousand  dollars  to 
Zophar  B.  Oakley,  and  other  individual  trustees,  with  power 
to  perpetuate  their  successors,  as  a  perpetual  fund  for  the  edu- 
cation of  the  children  of  the  poor,  who  should  be  educated  in 
the  academy  of  the  village  of  Huntington,  with  directions  to 
accumulate  the  fund  up  to  a  certain  point,  and  apply  the  in- 
come in  perpetuity  to  the  education  of  the  children  whose 
parents'  names  were  not  upon  the  tax  lists.  The  opinion  was 
delivered  by  Denio,  J.,  and  concurred  in  by  four  of  the  other 
judges,  three  judges  dissenting.     The  opinion  held  that  thia 


Feb.  1888.]  Holland  v.  Alcock.  485 

bequest,  by  the  general  rules  of  law,  would  be  defective  and 
void  as  a  conveyance  in  trust,  for  the  want  of  a  cestui  que  trust 
in  whom  the  equitable  title  could  vest,  and  could  be  sustained 
only  by  force  of  that  peculiar  system  of  law  known  in  Eng- 
land under  the  name  of  the  law  of  charitable  uses;  that  the 
■objection  that  the  bequest  assumed  to  create  a  perpetuity 
would  also  be  fatal  if  the  Revised  Statutes  applied  to  gifts  for 
charitable  purposes.  But  the  learned  judge  held,  that,  ac- 
cording to  the  laws  of  England,  as  understood  at  the  time  of 
the  American  Revolution,  and  as  it  still  existed,  devises  and 
bequests  for  the  support  of  charity  or  religion,  though  defect- 
ive for  want  of  such  a  grantee  or  donee  as  the  rules  of  law 
required  in  other  cases,  would,  when  not  within  the  purview 
of  the  mortmain  act,  be  supported  in  the  court  of  chancery; 
that  the  law  of  charitable  uses  did  not  originate  in  and  was 
not  created  by  the  statute  (43  Eliz.,  c.  4),  but  had  been  known 
and  recognized  and  enforced  before  that  statute,  and  was  in- 
grafted upon  the  common  law,  and  consequently  was  not 
abrogated  by  the  repeal  in  this  state  of  the  statute  43  Eliza- 
beth in  1788  (Laws  1788,  c.  46,  sec.  37);  that  the  provisions 
of  the  Revised  Statutes  did  not  affect  property  given  in  per- 
petuity for  religious  or  charitable  purposes,  and  that  conse- 
quently the  bequest  to  Zophar  B.  Oakley  and  others,  in  trust 
for  the  children  of  the  poor,  was  valid.  In  Owens  v.  Mission- 
ary Society,  14  N.  Y.  380,  67  Am.  Dec.  160,  the  testator  be- 
queathed the  residue  of  his  estate  to  the  "  Methodist  General 
Missionary  Society,"  an  unincorporated  association  existing 
when  the  will  was  made,  and  when  it  took  effect  in  1834,  but 
which,  subsequent  to  the  testator's  death,  became  incorpo- 
rated. In  a  suit  between  the  incorporated  society  and  the 
next  of  kin  of  the  testator,  the  bequest  was  held  void,  and 
that  the  next  of  kin  were  entitled  to  the  residue.  Opinions 
were  delivered  by  Selden,  J.,  and  Denio,  J.;  and  judges  A.  S. 
Johnson,  T.  A.  Johnson,  Hubbard,  and  Wright  concurred  in 
the  opinion  of  Selden,  J.,  which  held  that  the  bequest  was 
not  valid  as  one  made  to  the  association  for  its  own  benefit, 
because  of  its  incapacity  to  take;  nor  could  it  be  sustained  as 
a  charitable  or  religious  use,  as  it  was  not  accompanied  by 
any  trust  as  to  the  application  of  the  fund.  Also,  that  where 
there  was  no  trustee  competent  to  take,  our  court  of  chancery 
had  no  jurisdiction  to  uphold  a  trust  for  a  charitable  or  re- 
ligious purpose;  and  it  distinguished  the  case  from  William» 
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V.  Williams^  supra^  on  the  ground  that  there  the  bequest  wa» 
to  trustees  competent  to  take. 

Although  the  tenor  of  the  opinion  is  against  following  the 
example  of  the  English  chancellors  in  applying  a  peculiar  and 
partial  system  of  rules  to  the  support  of  charitable  gifts,  Judge 
Selden  disavows  the  intention  of  denying  the  power  of  courts 
of  equity  in  this  state  to  enforce  the  exe<;ution  of  trusts  created 
for  public  and  charitable  purposes  in  cases  where  the  fund  is 
given  to  a  trustee  competent  to  take,  and  where  the  charitable 
use  is  so  far  defined  as  to  be  capable  of  being  specifically 
executed  by  the  authority  of  the  court,  even  although  no  cer- 
tain beneficiary,  other  than  the  public  at  large,  may  be  des- 
ignated. Denio,  J.,  while  reaflBrming  the  decision  in  Williams 
V.  Williams,  supra,  placed  his  vote  upon  the  ground  that  the 
trust  was  not  one  which  could  be  executed  by  the  court  as  a 
charitable  use,  the  purposes  of  the  society  being  "  to  difluse 
more  generally  the  blessings  of  education,  civilization,  and 
Christianity  throughout  the  United  States  and  elsewhere"; 
that  although  trusts  in  favor  of  education  and  religion  had 
always  been  considered  charitable  uses,  and  were  recognized 
as  such  in  the  statute  of  Elizabeth,  the  advancement  of  civili- 
zation generally  was  not  classed  among  charities,  and  the 
whole  fund  might  be  disposed  of  for  purposes  promotive  of 
universal  civilization,  which  still  would  not  be  charitable  ob- 
jects in  the  understanding  of  the  law.  Six  of  the  judges  were 
of  opinion  that  the  charity  was  not  sufiiciently  defined  by  the 
terms  of  the  will,  and  that  the  judgment  in  favor  of  the  next 
of  kin  should  be  affirmed  on  that  ground.  The  next  case  in 
order  is  Beekman  v.  Bonsor,  23  N.  Y.  298;  80  Am.  Dec.  269. 
In  that  case  the  amount  to  be  given  to  the  charitable  purpose^ 
as  well  as  the  manner  in  which  the  fund  was  to  be  applied, 
was  left  to  the  discretion  of  the  executors.  They  renounced, 
and  it  was  held  that  the  trust  was  incapable  of  execution; 
that  the  cy-pres  power,  as  exercised  in  England  in  cases  of 
charity,  had  no  existence  in  this  state;  and  that  the  next  of 
kin  were  entitled  to  the  fund.  Numerous  points  were  dis- 
cussed in  the  opinion,  which  was  by  Comstock,  J.;  and  he 
there  made  the  dictum,  which  he  afterwards  recalled,  that  a 
gift  to  charity  which  would  be  void  by  the  general  rules  of 
law  for  the  want  of  an  ascertained  beneficiary  would  be  upheld 
by  the  courts  of  this  state  if  the  thing  given  was  certain,  if 
there  was  a  competent  trustee  to  administer  the  fund  as  di- 
rected, and  if  the  charity  i  tself  was  precise  and  definite.    Down' 
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ing  V.  Marshall,  23  N.  Y.  366,  80  Am.  Dec.  290,  held  that  a 
xlevise  and  bequest  to  an  unincorporated  missionary  society 
were  void  on  the  same  grounds  as  in  the  case  of  Owens  v.  Mis- 
sionary Society,  supra.  Up  to  this  time  the  doctrine  of  the 
case  of  Williams  v.  Williams,  supra,  as  to  the  validity  of  trusts 
for  charities,  even  in  the  absence  of  a  definite  beneficiary,  had 
been  acquiesced  in.  But  in  Levy  v.  Levy,  33  N.  Y.  97,  it  was 
vigorously  assailed  by  Wright,  J.,  who  discussed  the  question 
iinew  whether  the  English  doctrines  of  trusts  for  charitable 
uses  were  law  in  this  state.  That  learned  judge  expressed  a 
decided  opinion  that  they  were  not  (pp.  105  et  seq.);  that  that 
peculiar  system  of  jurisprudence  proceeded  in  disregard  of 
rules  deemed  elementary  and  fundamental  in  other  limita- 
tions of  property,  in  upholding  indefinite  charitable  gifts,  by 
the  exercise  of  chancery  powers  and  the  royal  prerogative; 
that  it  was  not  the  exercise  of  the  ordinary  jurisdiction  of 
•chancery  over  trusts,  but  a  jurisdiction  extended  and  strength- 
■ened  by  the  prerogative  of  the  crown,  and  the  statute  of  43 
Elizabeth,  over  public  and  indefinite  uses,  defined  in  that 
statute  as  charities;  that  even  in  England  it  had  been  deemed 
necessary  to  restrain  and  regulate  by  act  of  Parliament  the 
■creation  of  these  indefinite  charitable  trusts  by  the  statute  of 
mortmain  and  other  restrictions;  and  it  cannot  be  supposed 
that  the  system  was  deliberately  retained  in  this  state,  freed 
from  all  legislative  restriction.  He  calls  attention  to  the  fact 
that  in  1788  the  legislature  of  this  state  repealed  the  statute 
•of  43  Elizabeth,  the  statute  against  superstitious  uses,  and  the 
mortmain  acts;  that  at  that  time  it  was  supposed  that  the  law 
for  the  enforcement  of  charitable  trusts  had  its  origin  only  iu 
the  statute  of  Elizabeth;  and  argues  that  the  legislature  of 
1788,  in  thus  sweeping  away  all  the  great  and  distinctive  land- 
marks of  the  English  system,  must  have  intended  that  the 
effect  of  the  repeal  should  be  to  abrogate  the  entire  system 
of  indefinite  trusts  which  were  understood  to  be  supported  by 
that  statute  alone,  and  that  the  whole  course  of  legislation  in 
this  state  indicates  a  policy  not  to  introduce  any  system  of 
public  charities,  except  through  the  medium  of  corporate 
bodies;  that  in  1784  the  general  law  for  the  incorporation  of 
religious  societies  had  been  enacted,  and  that  before  and  con- 
temporaneously with  the  repeal  of  the  statute  of  Elizabeth 
and  the  statute  of  mortmain,  special  acts  incorporating  such 
societies  were  passed  and  other  acts  have  been  passed  creat- 
ing or   authorizing    corporations   for   various    religious   and 
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charitable  purposes,  in  all  of  which  are  to  be  found  limita- 
tions upon  the  amount  of  property  to  be  held  by  such  Bocie- 
ties,  thus  indicating  a  policy  to  confine  within  certain  limits 
the  accumulation  of  property  perpetually  appropriated,  even 
to  charitable  and  religious  objects;  that  the  absolute  repeal 
of  the  statute  of  Elizabeth  and  of  the  mortmain  acts  was 
wholly  inconsistent  with  the  policy  thus  indicated,  unless  it 
was  intended  to  abrogate  the  whole  law  of  charitable  uses  as 
understood  and  enforced  in  England.  The  opinion  then  refers 
to  the  course  of  legislation  in  this  state  following  the  repeal  of 
the  English  statutes  authorizing  corporations  for  charitable,^ 
religious,  literary,  scientific,  and  benevolent  purposes,  and  in 
all  cases  limiting  the  amount  of  property  to  be  enjoyed  by 
them.  This  legislation  is  claimed  to  disclose  a  policy  differ- 
ing from  the  British  system,  and  absolutely  inconsistent  with 
the  supposition  that  uses  for  public  or  indefinite  objects  and 
of  unlimited  duration  can  be  created  and  sustained  without 
legislative  sanction. 

Since  the  case  of  Williams  v.  Williams,  supra,  decided  thirty- 
five  years  ago,  there  has  been  no  adjudged  case  in  this  court 
which  supports  a  charitable  gift  on  the  principles  enunciated 
by  Judge  Denio  in  pronouncing  that  decision.  Of  course  this 
observation  applies  only  to  the  indefinite  charity  which  the 
case  included,  and  not  to  the  gift  in  favor  of  a  religious  cor- 
poration. After  the  decision  of  that  case  the  struggle  in  this 
court  for  the  overthrow  of  charitable  uses  began  in  the  case 
of  Owens  v.  Missionary  Society,  14  N.  Y.  380,  67  Am.  Dec.  160. 
The  opponents  of  such  trusts  had  for  their  justification  the 
repeal  in  1788  in  this  state  of  all  the  British  statutes  which 
upheld  such  trusts  in  England,  and  the  substitution  of  a 
charity  system  maintained  by  our  statute  laws  in  the  form 
of  corporate  charters,  containing  by  legislative  enactment 
power  to  receive,  hold,  and  administer  charitable  gifts  of 
every  variety  known  in  the  practice  of  civilized  communities, 
and  our  statute  of  uses  and  trusts,  defining  the  trusts  which 
may  lawfully  be  created.  This  statute  has  been  held  binding^ 
on  the  courts,  although  of  course  it  ceases  to  operate  when 
the  legislature  charters  a  corporation  for  a  charitable  purpose 
with  power  to  take  and  hold  property  in  perpetuity  for  such  pur- 
pose. From  the  case  of  Owens  v.  Missionary  Society,  14  N.  Y. 
380, 67  Am.  Dec.  160,  through  the  cases  of  Downing  v.  Maraholl, 
23  N.  Y.  366,  80  Am.  Dec.  290,  Levy  v.  Levy,  33  N.  Y.  97,  Bas- 
com  V.  Alherison,  34  Id.  584,  Burrill  v.  Boardman,  43  Id.  2.54, 
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8  Ara.  Rep.  694,  and  Holmes  v.  Mead,  52  N.  Y.  332,  decided 
in  1873,  the  struggle  was  continued,  and  the  announcement 
definitely  made,  in  the  latest  of  those  cases,  that  the  contro- 
versy was  closed  by  the  adoption  of  the  principles  enunciated 
in  the  said  last-mentioned  case.  In  Williams  v.  Williams, 
supra,  Judge  Denio,  whose  great  learning  and  ability  are  uni- 
versally acknowledged,  maintained,  as  the  basis  of  his  con- 
clusion in  favor  of  charitable  trusts  as  the  law  of  this  state, 
that  they  came  to  us  by  inheritance  from  our  British  ances- 
tors, and  as  part  of  our  common  law.  That  particular  postu- 
late being  finally  overthrown,  and  the  British  statutes  having 
been  repealed  at  the  very  origin  of  our  state  government,  we 
should  be  a  civilized  state  without  provision  for  charity  if  we 
had  not  enacted  other  laws  for  ourselves.  But  charity,  as  a 
great  interest  of  civilization  and  Christianity,  has  sufi*ered  no 
loss  or  diminution  in  the  change  which  has  been  made.  The 
law  has  been  simplified,  and  that  is  all.  Instead  of  the  huge 
and  complex  system  of  England,  for  many  generations  the 
fruitful  source  of  litigation,  we  have  substituted  a  policy  which 
offers  the  widest  field  for  enlightened  benevolence. 

The  proof  of  this  is  in  the  great  number  of  charitable  insti- 
tutions scattered  throughout  the  state.  It  is  not  certain  that 
any  political  state  or  society  in  the  world  offers  a  better  sys- 
tem of  law  for  the  encouragement  of  property  limitations  in 
favor  of  religion  and  learning,  for  the  relief  of  the  poor,  the 
care  of  the  insane,  of  the  sick  and  the  maimed,  and  the  relief 
of  the  destitute,  than  our  system  of  creating  organized  bodies 
by  the  legislative  power,  and  endowing  them  with  the  legal 
capacity  to  hold  property  which  a  private  person  or  a  private 
corporation  has  to  receive  and  hold  transfers  of  property. 
Under  this  system  many  doubtful  and  obscure  questions  dis- 
appear, and  give  place  to  the  more  simple  inquiry  whether  the 
grantor  or  devisor  of  a  fund  designed  for  charity  is  competent 
to  give,  and  whether  the  organized  body  is  endowed  by  law 
with  capacity  to  receive  and  to  hold  and  administer  the  gift. 
In  Williams  v.  Williams,  supra,  in  maintaining  a  gift  for  pious 
uses  to  an  incorporated  religious  society,  Judge  Denio  assigned 
the  reasons  which  have  been  universally  approved  since  that 
time;  and  they  are  summed  up  by  saying  that  charitable 
limitations  of  property,  in  favor  of  corporations  competent  by 
statute  law  to  hold  them,  are  valid  or  invalid  on  the  same 
grounds  as  other  limitations  of  property  between  natural  per- 
sons, and  are  referable  to  the  general  sy.'^tem  of  law  which 
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governs  in  the  ordinary  transactions  of  mankind.  From  his 
reasoning  in  the  other  branch  of  the  case  before  him,  it  ap- 
pears that  he  had  not  reached  the  conclusion  established  in 
the  later  cases,  namely,  that  with  us  charity  is  found  in  our 
corporation  laws,  general  and  special,  which  have  been  ex- 
tended so  as  to  embrace  the  purposes  heretofore  known  and 
recognized  as  charitable,  and  which  are  continually  extending 
and  improving  so  as  to  meet  the  new  wants  which  society  in 
its  progress  may  develop. 

As  the  result  of  the  foregoing  views,  the  judgment  of  the 
supreme  court  at  general  term  should  be  reversed,  and  that 
of  the  special  term  affirmed. 

Charitable  Uses,  What  Bequests  to,  Sustainable:  Hoim  v.  Williams, 
60  Am.  Rep.  226,  and  note  230-236;  Power  v.  Cassidy,  35  Id.  550;  Johnson  v. 
Jfollijield,  58  Id.  596,  and  note;  Webster  v.  Morris,  57  Id.  278;  Stonestreet  v. 
Doyle,  40  Id.  731;  Haines  v.  Allen,  41  Id.  555;  County  of  Henepin  v.  BroOier- 
hood  of  Oethsemane,  .%  Id.  298,  and  note  300-303;  Beekman  v.  Bonsor,  80  Am. 
Dec.  269,  and  note;  Owens  v.  Missionary  Society,  67  Id.  160. 

Religious  Uses.  — Devises  and  bequests  to  religious  or  charitable  uses 
are  prohibited  in  many  of  the  states,  unless  made  at  a  certain  designated 
time  prior  to  the  decease  of  the  testator.  Bequests  of  the  character  under 
consideration  in  the  principal  case  fall  within  the  operation  of  these  statutes: 
Bhymer's  Appeal,  39  Am.  Rep.  736,  and  note  738-741. 
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Person  ok  Poor  has  Right  to  Cross  Street  wherever  he  pleases. 

Driver  of  Carriage  mxtst  be  Watchful  not  to  injure  persons  on  foot,  else- 
where as  well  as  at  the  cross-walks. 

Negligence.  —  Child  of  Immature  Years  is  not  held  to  any  greater  degree 
of  care  than  might  reasonably  be  expected  of  one  of  his  age. 

Negligence.  —  Duty  to  Look  up  and  down  a  Street  before  Attempt- 
ing to  cross  the  track  of  a  railroad  does  not,  as  a  matter  of  law,  attach 
to  one  who  is  about  to  pass  from  one  side  to  another  of  a  city  street. 

Samuel  D.  Morris^  for  the  appellant. 

Roderick^  for  the  respondent. 

By  Court,  Danforth,  J.  The  jury  have  found  that  the  child 
was  not  careless,  and  that  the  defendant's  driver  was  negligent. 
If  there  is  evidence  to  support  these  findings,  the  only  circum- 
stance which  distinguishes  this  case  from  Murphy  v.  Orr,  96 
N.  Y.  14,  is  that  the  child  whose  conduct  is  now  in  question 
was  not  on  the  cross-walk.     A  person  on  foot  has,  however,  a 
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right  to  cross  the  street  where  he  pleases,  and  the  inquiry  is 
the  same,  whether,  under  the  circumstances  in  any  given  case, 
he  does  so  with  due  caution.  So  with  the  driver.  He  was 
bound  to  be  watchful  at  all  points,  elsewhere  as  well  as  at 
the  cross-walk;  and  had  he  been  so,  the  jury  might  well  have 
said,  from  the  evidence,  he  would  have  seen  the  child  in  season 
to  have  prevented  the  collision.  He  was  sitting  on  a  high 
seat,  the  view  was  unobstructed,  and  from  it  he  could  see 
^'  all  over  the  street,"  but  he  testifies  that  he  did  not  see  the 
child  "  until  the  shaft  knocked  him  down."  It  is  probable  he 
did  not  see  him  at  all,  for  the  evidence  from  other  witnesses 
is  that  he  drove  on,  not  checking  his  horse  nor  heeding  the 
cries  of  the  by-standers,  until,  after  going  seventy-five  feet  or 
thereabouts,  he  was  forcibly  stopped  by  a  person  who  had  seen 
the  occurrence. 

It  also  appears  that  during  the  intervening  time  the  horse 
was  moving  at  a  slow  trot,  the  driver  having  the  reins  in  his 
left  hand,  while  with  his  head  turned  to  the  right,  i.  e.,  away 
from  the  child,  he  was  looking  backward  and  conversing  with 
a  fellow-servant  who  was  driving  a  similar  wagon  belonging 
to  the  defendant.  The  grade  was  ascending,  and  it  is  in  evi- 
dence that  the  wagon  could  have  been  stopped  before  going 
the  length  of  the  horse,  and  the  child  saved  before  the  wheels 
reached  him.  The  driver  either  saw  the  child  and  recklessly 
drove  over  him,  or  failed  to  see  him  because  of  inattention. 
His  own  statement  to  one  who  said,  "For  God's  sake,  how  did 
you  come  to  run  over  the  child  ? "  was,  "  I  could  not  help  it, 
because  I  could  not  see  him,"  permits  the  latter  as  the  more 
charitable  inference,  but  he  was  none  the  less  the  cause  of  the 
accident.  The  child  was  less  than  seven  years  old,  and  there- 
fore had  not  reached  an  age  at  which  infants  are  generally 
supposed  to  be  of  full  discretion  or  capable  of  crime  of  which 
laches  and  neglect  are  but  degrees:  Pen.  Code,  sees.  18,  718, 
subd.  1.  But  the  case  was  given  to  the  jury  as  one  in  which 
he  was  bound  to  exercise  care  in  attempting  to  cross,  and  to 
look  and  see  if  he  could  do  so  safely,  the  court  saying,  '*  The 
rule  of  vigilance  applies  to  children  as  well  as  to  adults,  '  but ' 
that  a  child  of  immature  years,  whilst  bound  to  exercise  care, 
is  hold  to  no  higher  degree  of  forethought  than  you  could  ex- 
pect of  its  age";  and  again,  "If  you  say  the  child  did  what 
an  ordinarily  careful  child  would  have  done,  then  it  is  not 
negligence";  and  at  the  request  of  defendant's  counsel,  he 
charged  that  it  was  as  much  the  duty  of  the  boy  to  look  out 
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for  vehicles  while  crossing  the  street  as  it  was  for  the  driver 
to  see  that  he  did  not  come  in  contact  with  any  one  ";  also, 
that  "if  the  boy  failed  to  adopt  the  means  known  '.o  him  to  be 
effective  in  protecting  him  against  danger,  and  was  injured 
thereby,  the  plaintiff  cannot  recover."  No  exception  was 
taken  to  the  charge,  nor  is  it  open  to  any.  The  propositions 
on  which  the  case  was  made  to  turn  were  formulated  with  due 
regard  to  the  preservation  of  every  legal  right  of  the  defend- 
ant: Thurber  v.  Harlem  etc.  R.  R.  Co.,  60  N.  Y.  335;  Byrne  \\ 
New  York  Central  etc.  R.  R.  Co.,  83  Id.  620;  Dowling  v.  New 
York  Central  etc.  R.  R.  Co.,  90  Id.  670.  Portions  of  the  ap- 
pellant's argument,  however,  rest  upon  testimony  of  the  child,, 
that  while  playing  in  the  streets  and  crossing  them,  he  "would,, 
if  he  saw  a  wagon  coming,  wait  until  it  passed."  The  learned 
counsel  for  the  defendant  then  said:  "You  did  not  think  about 
looking  this  day  when  you  got  hurt,  did  you?"  and  the  wit- 
ness replied,  "No,  sir."  "You  had  always  before  that?" 
"  Yes,  sir."  These  were  leading  questions,  and  how  far  they 
elicited  the  conscious  experience  of  a  child  not  then  seven 
years  of  age  was  for  the  jury.  But  being  asked,  "How  were 
you  looking?"  answered,  "Straight  ahead."  There  is  other 
evidence  to  the  same  effect. 

The  court,  therefore,  did  not  err  in  refusing  to  charge  the 
jury,  at  the  defendant's  request,  propositions  which  assumed 
as  their  foundation  that  the  child  used  no  vigilance  and  did 
not  look.  The  duty  imposed  upon  a  wayfarer  at  the  crossing 
of  a  street  by  the  track  of  a  railroad,  to  look  both  ways,  does 
not  as  a  matter  of  law  attach  to  such  person  when  about  to 
cross  from  one  side  to  the  other  of  a  city  street.  The  degree 
of  caution  he  must  exercise  will  be  affected  by  the  situation 
and  surrounding  circumstances.  In  the  former  case,  there  is 
obvious  and  constantly  impending  danger  not  easily  or  likely 
to  be  under  the  control  of  the  engineer;  in  the  latter,  the  vehi- 
cles are  managed  without  difficulty,  and  injuries  are  infre- 
quent. The  distinction  is  recognized  in  Wendell  v.  New  York 
Central  etc.  R.  R.  Co.,  91  N.  Y.  420,  cited  by  the  appellant, 
and  the  observations  of  the  learned  judge  who  delivered  the 
opinion  in  that  case  show  that  the  traveler  is  not  subject  to 
the  same  rules  of  conduct  in  these  various  situations. 

The  appellant  fails  to  show  error,  and  the  judgment  ap- 
pealed from  should  be  affirmed. 

FOOT-PASSENOERS  HAVE  RiGHT  TO    UsB   CaRBIAQE-WAY  A3  WeLL  AS  SlDE- 

"WALK,  and  walking  in  carriage-way  is  not  prima  facie  negligence:  Coombs  v. 
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Parringtm,  AS.  Me.  332:  Boss  v.  Litton,  5  Car.  k  P.  407,  cited  in  note  to 
O'Malky  v.  Dam,  73  Am.  Dec.  408.  Foot-traveler  haa  no  priority  of  right 
over  vehicles  in  a  city:  Belion  v.  Baxter,  13  Am.  Rep.  578;  they  have  right 
»t  street-crossing  in  common,  each  equally  with  the  other:  Barker  v.  Savage, 
6  Id.  66. 

Duty  of  Footman  Attempting  to  Cross  Street  to  Look  along  the 
Street  in  Both  Directions.  —  A  failure  to  do  this  will  be  contributory  neg- 
ligence: Barker  v.  Savage,  supra;  Belton  v.  Baxter,  54  N.  Y.  245;  Cotton  v. 
Wood,  8  Com.  B.,  N.  S.,  571.  Foot-passenger  attempting  to  cross  street  in 
front  of  vehicles  which  he  sees  approaching  cannot  recover  for  injury  sustained 
by  coming  in  contact  with  one  of  them:  Belton  v.  Baxter,  13  Am-  Rep.  578. 
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Watercoubsk.  — 'Water  Flowing  in  No  Defined  Channel,  and  the 
course  of  which  can  be  traced  only  1)y  the  deeper  green  of  the  grass 
which  it  moistens,  does  not  constitute  a  watercourse. 

Bprino  whose  Waters  Flow  Underground,  Concealed,  and  the  place 
of  whose  flow  is  a  matter  of  uncertainty,  belongs  to  the  land-owner, 
and  the  rules  to  watercourses  and  their  diversion  do  not  apply. 

Percolating  Waters,  unless  Flowing  in  Natural  Channels  and  be- 
tween defined  banks,  may  be  lawfully  intercepted  by  him  through  whoBfr 
land  they  flow. 

James  B.  Olney,  for  the  appellant. 

Sidney  Crowelly  for  the  respondent. 

By  Court,  Finch,  J.  The  general  term  reversed  the  decision 
of  the  trial  court  mainly  upon  a  single  proposition  which  was 
founded  upon  undisputed  evidence.  A  spring,  or  at  least  a 
reservoir,  of  water  existed  upon  plaintiff's  land,  disclosing 
itself  at  the  surface  about  twenty  feet  from  the  dividing  line- 
between  the  parties.  The  water  from  that  reservoir  followed 
depressions  in  the  land  across  plaintiff's  meadow  to  the  road. 
It  ran  in  no  defined  channel  having  natural  banks,  but  flowed 
over  the  sod  almost  wholly  without  breaking  it,  following  the 
lowest  levels,  and  sometimes  spreading  out  over  an  acre  or  more. 
Its  route  could  be  traced  by  the  deeper  green  of  the  grass  which 
it  watered,  but  it  proved  no  obstruction  when  that  came  to  be^ 
cut,  for  the  evidence  is  that  the  plaintiff  mowed  across  it  habit- 
ually as  if  it  were  not  there.  He  himself  said,  in  answer  to  the 
inquiry  whether  he  could  see  the  current,  that  in  a  wet  time 
"  you  can  see  it  a  good  ways,"  but  in  a  dry  time  "  you  can  see 
it  may  be  two  rods,  but  any  one  who  did  not  know  there  wa» 
a  spring  there  would  not  notice."    When  asked  on  cross-exami- 
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nation  whether  there  were  any  banks  to  what  he  called  the 
stream,  he  could  not  say  that  there  were;  and  at  the  inquiry 
if  there  was  a  channel,  was  evidently  puzzled;  and  saying  there 
was  no  ditch  cut,  and  then  that  he  cut  out  a  furrow,  answered 
the  question,  four  times  repeated,  by  saying  that  he  did  not 
know  how  to  answer  it;  and  the  inquiry  being  pressed  once 
more,  replied,  "  Of  course  there  is  a  channel  where  the  water 
flows."  When  asked  the  width  of  the  channel,  he  replied: 
''  There  are  so  many  different  channels,  I  don't  know  how  to 
get  at  it;  the  water  covers  a  couple  of  acres  of  mj'  meadow." 
The  next  witness  for  plaintiff  had  seen  the  water  run  across 
the  meadow  during  a  freshet,  but  could  not  say  as  to  any  other 
time;  while  a  third  witness,  pressed  to  describe  an  obvious 
channel,  said  only,  "  The  course  the  water  did  take  through, 
you  could  see  by  the  grass."  The  plaintiff's  .sons  described 
this  flow  somewhat  stronger,  so  far  as  the  use  of  the  words 
"  bed  "  and  "  stream  "  were  concerned,  but  without  at  all 
changing  the  facts.  On  the  part  of  the  defense,  it  was  shown 
that  when  water  was  visible  on  the  meadow  it  was  in  times  of 
freshet,  when  the  water-shed  of  twenty  or  thirty  acres  above 
poured  rain  or  melting  snows  down  the  depression  described. 
Very  probably  some  portion  of  the  water  crossing  the  meadow 
came  by  percolation  through  the  earth  from  defendant's  spring 
above;  but,  granting  that,  it  seems  to  us  diflBcult  to  say  from 
the  evidence  that  there  was  a  watercourse  across  the  plaintiff's 
land  within  the  definition  of  that  term  which  we  have  hereto- 
fore adopted:  Barkley  v.  Wilcox,  86  N.  Y.  147;  40  Am.  Rep.  619. 
But  the  general  term  put  their  conclusion  upon  another 
ground  growing  out  of  some  further  facts.  Upon  defendant's 
premises,  and  something  over  a  hundred  feet  from  plaintiff's 
line,  there  was  a  living  spring  which  came  up  out  of  the  earth, 
and  was  carried  by  a  short  leader  to  a  trough  which  had  long 
served  as  a  watering-place  for  the  stock  of  defendant  and  pre- 
vious owners.  At  that  trough,  or  within  a  few  feet  of  it,  all  the 
waste  or  surplus  water  sank  into  the  ground  and  disappeared. 
What  became  of  it  was  in  no  manner  obvious  to  the  senses 
until  by  digging  and  experiment  a  probability  was  established. 
About  a  hundred  feet  from  the  spring,  and  within  perhaps 
twenty  feet  of  plaintiff's  line,  water  appeared  upon  the  surface, 
sometimes  seen  to  be  in  motion  towards  a  sluice  under  the 
fence  arranged  for  the  passage  of  surface  water  mainly,  or  in 
part  at  least.  At  that  sluice  the  water,  except  in  times  of 
freshet,  again  disappeared,  but  came  to  the   surface  about 


Feb.  1888.]  Bloodqood  v.  Ayebs.  445 

twenty  feet  on  plaintiff's  side  of  the  linej  and  at  the  point 
where  his  spring  or  reservoir  was  established.  His  experi-' 
ments,  which  he  details,  make  it  strongly  probable  that  by 
percolation  or  subterranean  currents  more  or  less  of  the  water 
of  defendant's  spring  reached  the  plaintiflf's  spring  or  reservoir, 
but  the  fact,  if  it  be  one,  is  established  only  as  the  result  of 
inference  or  reasoning.  In  this  state  of  affairs,  the  defendant 
carried  the  waters  of  his  spring  to  his  house  for  domestic  uses, 
and  so,  it  is  claimed,  intercepted  the  supply  of  plaintiff's  reser- 
voir, and  for  that  alleged  wrong  this  action  was  brought. 

The  general  terra  held  that  it  could  not  be  maintained,  and 
we  are  of  the  same  opinion.  No  stream  or  watercourse  ran 
from  the  spring.  The  source  from  which  it  came,  and  the  flow 
of  its  waste  or  surplus,  were  alike  under  ground,  concealed,  and 
matters  of  speculation  and  uncertainty.  Such  a  spring  be- 
longs to  the  owner  of  the  land.  It  is  as  much  his  as  the  earth 
or  minerals  beneath  the  surface;  and  none  of  the  rules  relating 
to  watercourses  and  their  diversion  apply:  Broadbent  v.  Rarrus- 
hotham,  34  Eng.  L.  &  Eq.  553;  Rawstron  v.  Taylor,  33  Id. 
435;  Village  of  Delhi  v.  Youmans,  45  N.  Y.  362;  6  Am.  Rep. 
100;  Qoodale  v.  Tuttle,  29  N.  Y.  466;  Ellis  v.  Duncan,  21  Barb. 
234;  Barkley  v.  Wilcox,  86  N.  Y.  147;  40  Am.  Rep.  519.  The 
only  exception  established  by  the  authorities  is  that  of  certain 
underground  streams  or  rivers  which  are  known  and  notorious^ 
and  flow  in  a  natural  channel  between  defined  banks.  A  few 
such  exceptions  are  admitted  to  exist,  and  others  may  occur; 
but  outside  of  these,  sub-surface  currents  or  percolations  are 
not  governed  by  the  rules  and  regulations  respecting  the  use 
and  diversion  of  watercourses,  and  they  may  be  intercepted 
or  diverted  by  the  owner  of  the  land  for  any  purpose  of  his 
own.  The  case  first  above  cited  resembles  the  present  one  in 
the  feature  that  the  action  was  to  prevent  the  interception  and 
diversion  of  certain  sources  of  supply  reaching  a  watercourse 
known  as  Longwood  Brook.  One  of  these  was  a  swamp  or  wet 
piece  of  ground,  which  the  opinion  describes  as  *'  raerel}*  like 
a  spring,  so  to  speak,  fixed  on  the  side  of  a  hill ";  and  of  the 
subterranean  courses  communicating  with  the  swamp,  which 
certainly  existed,  it  was  deemed  a  sufficient  answer  that  they 
were  "  not  traceable  so  as  to  show  the  water  passing  along  them 
ever  reaching  Longwood  Brook."  Another  source  of  supply 
was  described  as  a  stream  welling  out  of  the  ground  at  a  depth 
of  about  two  feet,  which  flowed  into  a  receiving  basin  three 
feet  square,  used  as  a  watering-place.     In  those  respects  it 
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resembled  the  spiiug  ia  the  present  case,  but  unlike  that,  the 
•  surplus  and  waste,  instead  of  disappearing  in  the  ground,  fol- 
lowed ditches  and  depressions  in  the  surface  until  it  reached 
the  brook.  Both  supply  sources  were  intercepted  and  diverted, 
and  a  right  of  action  therefor  denied,  —  as  to  the  first,  on  the 
ground  that  the  subterranean  currents  were  concealed,  and  not 
traceable;  and  the  second,  upon  the  distinct  proposition  that 
the  owner  might  intercept  or  stop  them  before  they  reached  a 
natural  watercourse.  In  Village  of  Delhi  v.  Youmans,  supra, 
it  was  said  that  the  owner  of  land  might  lawfully  intercept 
I)ercolations  or  underground  currents.  The  reasons  and  justi- 
fication of  the  doctrine  are  well  stated  in  Acton  v.  Blundell,  12 
Mees.  &  W.  324.  They  are,  that  as  the  water  does  not  flow 
openly  in  the  sight  of  the  owner  of  the  soil  under  which  it 
passes,  there  is  no  ground  for  implying  consent  or  agreement 
between  the  adjoining  proprietors,  which  is  one  of  the  founda- 
tions on  which  the  law  of  surface-streams  is  built;  that  a  dif- 
ferent rule  would  enable  a  lower  proprietor  to  prevent  the 
upper  owner  from  using  the  water  in  his  own  soil,  and  expose 
him  to  loss  and  danger  in  making  improvements  on  his  own 
land;  and  a  further  reason  is  found  in  the  indefinite  nature  of 
the  right  claimed,  and  the  great  extent  of  obligation  which 
would  be  incurred. 

The  law  in  other  states  is  in  accordance  with  the  views  here 
expressed:  Haldeman  v.  Bruckhart,  45  Pa.  St.  514;  84  Am. 
Dec.  511;  Greenleaf  \.  Francis,  18  Pick.  117;  Frazier  v.  Brown, 
12  Ohio  St.  294;  Chatfield  v.  Wilson,  28  Vt.  49;  Roath  v.  Dris- 
colly  20  Conn.  533;  52  Am.  Dec.  352;  and  the  rule  is  strongly 
stated  in  Angell  on  Watercourses,  c.  4,  sec.  114,  as  being  that 
"  the  owner  of  land  on  which  a  spring  issues  from  the  earth 
has  a  perfect  right  to  it  against  .all  the  world  except  those 
through  whose  land  it  comes,  and  has  a  right  to  it  even  as 
against  them  until  it  comes  in  conflict  with  their  enjoyment 
of  their  own  property."  The  proposition,  while  very  broadly 
stated,  and  somewhat  open  to  criticism,  embodies  the  sub- 
stance of  the  prevailing  doctrine  as  to  the  right  of  the  owner 
to  intercept  and  divert  underground  currents  and  percolations 
for  his  own  uses  without  responsibility  to  a  lower  proprietor. 

The  judgment  of  the  general  term  should  be  affirmed,  and 
judgment  absolute  rendered  for  the  defendants,  with  costs. 

Natural  Watercourse,  Dejinition  of:  BurkUy  v.  Wilcox,  40  Am,  Rep. 
619;  O'Connor  v.  Fond  du  Lac  etc.  R'y  Co.,  38  Id.  753;  Oibba  v.  WUliamg,  37 
X(L  241»  aad  note  248;  Earl  v.  De  Hart,  72  Am.  Pec.  395^  and  note;  see  alao 
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■note  to  Martin  v.  Jett^  32  Id.  125.  Surface  water  flowing  through  a  ravina 
which  ordinarily  ia  dry  does  not  form  a  watercourse:  Lessard  v.  Strain,  51 
Am.  Bep.  715. 

Percolatiko  Watkr  Collectbd  and  Running  in  Defined  Channei. 
u  Pbopebtt:  Cross  v.  Kitts,  58  Am.  Rep.  558;  Sadler  v.  Lee,  42  Id.  62. 

Land-owner  has  No  Absolote  Right  to  Unaltered  Natural  Drain- 
age or  percolation  to  and  from  his  neighbor's  land:  Bassett  v.  Salbbury  Mfij. 
<7o.,  82  Am.  Dec.  179. 

LanstOwneb  mat  Dig  Well  on  his  Own  Field,  and  thereby  drain  hia 
neighbor's,  unless  he  does  so  maliciously:  AcUm  v.  Blundell,  12  Iklees.  &  W. 
324.  This  has  been  followed  by  the  current  of  authorities,  both  English  aud 
American:  See  cases  cited  in  note  to  SvkU  v.  CuUs,  9  Am.  Rep.  284.  But 
he  cannot  cut  off  the  supply  of  percolating  water  from  his  neighbor's  spring 
through  malice,  and  without  justifiable  purpose:  Greenlea/v.  Francis,  18  Pick. 
117;  WheaOey  v.  Baugh,  25  Pa.  St.  528;  contra,  Cliatfield  v.  Wihon,  28  Vt. 
49.  Inferior  proprietor  has  no  right  to  uninterrupted  flow  of  water  from 
unknown  subterranean  stream  which  flows  out  from  his  land:  Haldeuian  v. 
Brttekhart,  84  Am.  Dec.  511,  and  note.  It  is  held  in  Nevada  that  a  spring 
cannot  be  diverted  to  the  injury  of  a  prior  appropriator  of  the  water,  to  whom 
it  naturally  comes  through  a  creek  by  percolation  from  the  spring:  Strait  v. 
Brown,  40  Am.  Bep.  497. 
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Wife,  though  they  were  such  at  the  commencement  of  the  suit. 

Decree  or  Divorce  is  Bar  to  Further  Proceedings  to  Dissolve  Same 
Marriage,  though  in  a  suit  conunenced  prior  to  that  in  which  the  di- 
vorce was  granted. 

Judgment  of  Another  State  may  be  Impeached  for  Want  op  Juris- 
diction over  the  person  or  subject-matter.  If  rendered  without  juris- 
diction,  it  is  not  a  judgment. 

Deobex  of  Divorce  against  Non-resident  is  Void  if  Based  on  Service 
of  process  on  defendant  made  beyond  the  state  in  which  the  decree  is 
entered.  The  contract  of  marriage  cannot  be  annulled  by  judicial  sanc- 
tion without  jurisdiction  over  the  person  of  the  defendant. 

Divorce.  —  Marriage  Relation  is  not  Bes  within  State  of  a  party  in- 
voking the  jurisdiction  of  a  court  to  dissolve  it,  so  as  to  authorize  the 
court  to  bind  the  absent  party,  a  citizen  of  another  jurisdiction,  by  sub- 
stituted service  or  actual  notice  of  the  proceeding  given  without  th« 
jurisdiction  of  the  court  where  the  proceeding  is  pending. 

Waiver  of  Objection  to  Validitt  or  Service  of  Process  does  not  Bb- 
SULT  from  going  to  trial  on  the  merits  after  the  objection  has  been  prop- 
erly made,  and  has  been  overruled  by  the  court. 

Defendant  Who  Goes  into  State  after  Service  on  Him  of  process  in 
another  state  in  which  he  resides,  and  objects  to  such  service  on  him, 
and,  after  such  objection  is  overruled,  answers  and  goes  to  trial  upon  the 
merits,  becomes  bound  by  the  statute  of  the  first-named  state;  and  where 
such  statute  declares  that  his  so  answering  is  equivalent  to  an  appear- 
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anoe  in  the  action,  and  dispenses  with  the  service  of  a  citation,  a  judg- 
ment against  him  is  valid,  both  in  the  state  vrhere  rendered,  and  in  that 
in  which  he  resided  when  the  process  was  served. 

Suit  for  divorce,  brought  by  William  G.  Jones,  against  hi» 
wife,  Lula.  She  pleaded,  by  supplemental  answer,  a  decree  of 
divorce  entered  in  her  favor  in  the  state  of  Texas  during  the 
pendency  of  the  present  suit.  The  plaintiff's  bill  was  dis- 
missed. 

Edwin  B.  Smith,  for  the  appellant. 
W.  W.  Badger,  for  the  respondent. 

By  Court,  Andrews,  J.  This  action  was  begun  in  May^ 
1882,  by  publication  of  the  summons,  but  before  it  was  tried 
the  defendant  had  obtained  a  decree  of  divorce  in  Texas,  in  a 
suit  commenced  by  her  in  that  state  against  her  husband,  this 
plaintiff,  by  the  filing  of  a  petition  July  28,  1882,  and  the  ser- 
vice on  the  husband,  a  resident  of  New  York,  at  the  city  of 
New  York,  of  a  copy  of  the  petition  and  of  the  citation  in  the 
action,  which  decree  was  by  supplemental  answer  in  this  ac- 
tion, pleaded  as  a  defense  thereto,  and  this  defense  having 
been  sustained  by  the  court  below,  the  plaintiff  has  appealed 
to  this  court. 

It  appears  from  the  record  that  the  parties,  then  being  resi- 
dents and  citizens  of  this  state,  were  married  in  the  city  of 
New  York  in  1875.  They  lived  together  until  1878,  when 
they  separated,  and  the  wife  went  to  the  house  of  her  parents 
in  the  city  of  New  York,  where  she  remained  until  January^ 
1882,  when  she  removed  with  her  parents  to  the  state  of  Texas, 
where  she  has  remained  from  that  time.  By  the  laws  of  Texas 
a  divorce  may  be  granted  for  cruel  treatment  and  other  causes 
than  adultery,  and  an  action  may  be  brought  therefor  by  a 
person  who  has  been  a  bona  fide  resident  of  the  state  for  six 
months  prior  to  the  commencement  of  the  action.  The  peti- 
tion filed  by  the  present  defendant  in  the  action  in  Texas 
alleged  that  she  was  a  bona  fide  inhabitant  and  citizen  of 
Texas,  and  had  continuously  resided  there  for  more  than  six 
months  next  preceding  the  filing  of  the  petition ;  that  the  par- 
ties had  married  in  1875,  and  that  the  petitioner  was  com- 
pelled to  leave  her  husband  in  1878,  on  account  of  his  cruel 
treatment,  and  that  she  had  since  lived  separate  and  apart 
from  him.  The  petition  alleged  in  detail  the  circumstances 
of  the  conduct  of  the  husband,  and  prayed  for  a  citation  to  the 
defendant,  and  for  a  decree  of  divorce  in  favor  of  the  peti- 
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tiouer,  and  that  she  bhould  be  awarded  the  custody  of  the 
child  of  the  marriage.  The  citation,  together  with  a  certified 
copy  of  the  petition,  was  personally  served  on  the  husband 
in  the  city  of  New  York,  September  7,  1882.  On  the  1st  of 
December,  1882,  the  husband,  then  being  in  Texas,  through 
his  attorney  filed  an  answer  to  the  petition,  in  which,  after 
protesting  that  the  court  had  no  jurisdiction  of  his  person,  and 
that  he  appeared  for  the  purpose  of  the  motion  only,  nioved  to 
quash  the  service  of  the  citation  and  notice,  on  the  ground, 
among  others,  that  the  service  was  defective,  and  not  sufficient 
in  law  to  give  the  court  jurisdiction.  This  was  followed  by  a 
special  plea  to  the  jurisdiction,  special  exceptions  to  the  peti- 
tion, and  a  general  denial  of  the  allegations  therein.  On  the 
2d  of  December,  1882,  the  wife  filed  an  amended  petition, 
alleging,  in  addition  to  the  matters  stated  in  the  original 
petition,  that  the  husband,  in  April,  1882,  in  Texas,  falsely 
charged  her  with  unchastity,  using  indecent  and  opprobrious 
language  towards  her.     The  husband  on  the  6th  of  December, 

1882,  filed  an  amended  answer,  protesting,  as  before,  that  the 
court  had  no  jurisdiction  of  his  person,  and  containing  special 
pleas  and  a  general  denial,  as  in  the  first  answer.  On  the  same 
day  the  court  overruled  the  husband's  motion  to  quash  the 
service  of  the  citation  and  notice,  and  he  excepted.    On  May  4, 

1883,  the  husband  filed  a  second  amended  answer,  still  pro- 
testing, etc.,  against  the  jurisdiction,  and  moved  for  a  contin- 
uance of  the  case  until  the  next  term,  to  enable  him  to  prepare 
for  trial.  The  motion  was  granted,  and  the  case  was  tried  be- 
fore a  jury  at  the  December  term,  1883,  and  upon  their  finding 
judgment  of  absolute  divorce  was  rendered  for  the  plaintiflf. 
The  husband  appealed  therefrom  to  the  supreme  court  of 
Texas,  where  the  judgment  was  affirmed. 

The  case  turns  upon  the  validity  of  the  Texas  judgment, 
and  that  depends  upon  the  point  whether  the  Texas  court  had 
jurisdiction  to  render  it,  so  as  to  entitle  it,  under  the  constitu- 
tion and  laws  of  the  United  States,  to  be  regarded  in  this  state 
as  a  valid  and  conclusive  adjudication  dissolving  the  mar- 
riage. The  right  to  maintain  an  action  for  divorce  in  this 
state  presupposes  the  existence  of  the  relation  of  husband 
and  wife:  2  R.  S.  144,  sec.  38;  Code  Civ.  Proc,  sec.  1756. 
If  the  Texas  judgment  is  a  binding  adjudication  here,  clearly 
the  complaint  was  properly  dismissed,  because  when  the  case 
came  on  for  trial  there  was  no  marital  bond,  and  no  re- 
lation of  husband  and  wife  existing  between  the  parties.     It 
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makes  no  difference  that  the  action  in  this  state  was  first 
commenced.  If  the  Texas  court  had  jurisdiction,  the  case  is 
simply  one  of  concurrent  jurisdiction  in  the  courts  of  two 
states,  and  the  judgment  first  rendered  dissolving  the  mar- 
riage concludes  the  question  in  the  court  of  the  other  juris- 
diction. The  validity  of  the  Texas  decision  is  assailed  on  the 
ground  that  the  courts  in  that  state  never  acquired  jurisdic- 
tion over  the  person  of  the  defendant.  If  this  contention  is 
well  founded,  it  is  conclusive  against  giving  any  efiect  to  the 
Texas  decree.  The  judgment  of  another  state  may  be  im- 
peached for  want  of  jurisdiction  of  the  person  or  subject- 
matter  when  it  comes  in  question  in  our  courts.  It  is  an 
elementary  principle  that  no  court  can  lawfully  adjudge 
rights  of  persons  or  property  in  the  absence  of  jurisdiction; 
and  it  is  firmly  settled  that  a  judgment  of  the  court  of  an- 
other state  is  binding  here  only  so  far  as  the  court  rendering 
it  had  jurisdiction.  It  is  not  protected,  under  the  constitution 
and  laws  of  the  United  States,  from  attack  for  want  of  juris- 
diction. If  rendered  without  jurisdiction,  it  is  not  a  judg- 
ment, but  a  mere  arbitrary  prescription,  without  force  as  a 
judicial  proceeding  in  another  forum:  Borden  v.  Fitch,  15 
Johns.  121;  8  Am.  Dec.  225;  Starhuch  v.  Murray,  5  Wend.  148; 
21  Am.  Dec.  172;  Kerr  v.  Kerr,  41  N.  Y.  272;  Thompson  v. 
Whitman,  18  Wall.  461.  In  the  determination  of  the  ques- 
tion whether  the  Texas  court  acquired  jurisdiction  of  tho 
person  of  the  defendant  in  the  action,  it  must  be  conceded  at 
the  outset  that  the  service  of  the  citation  upon  the  defendant 
here,  who  at  the  time  was  a  resident  and  citizen  of  New  York, 
owing  no  allegiance  to  the  state  of  Texas,  was  utterly  void 
and  inefiectual  as  a  means  of  giving  the  courts  of  Texas  juris- 
diction of  the  defendant.  The  process  of  courts  run  only 
within  the  jurisdiction  which  issues  them.  They  cannot  be 
served  without  the  jurisdiction,  and  courts  of  one  state  can- 
not acquire  jurisdiction  over  the  citizens  of  another  state, 
under  statutes  which  authorize  a  substituted  service,  or  which 
provide  for  actual  service  of  notice  without  the  jurisdictior 
so  as  to  authorize  a  judgment  in  personam  against  the  part; 
proceeded  against.  This  question  has  recently  been  consid- 
ered in  several  cases  in  this  state,  with  a  fullness  of  argument 
and  illustration  which  leaves  nothing  to  be  said,  and  it  is 
sufficient  to  refer  to  the  decisions:  Kerr  v.  Kerr,  supra;  Hoff- 
man V.  Hoffman,  46  N.  Y.  30;  7  Am.  Rep.  299;  Hunt  v.  Hunt, 
72  N.  Y.  217;  28  Am.  Rep.  129;  People  v.  Baker,  76  N.  Y.  78; 
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32  Am.  Rep.  274;  O'Dca  v.  O'Dea,  101  N.  Y.  23.  It  cannot  be 
<ioubted,  therefore,  that  the  Texas  court  did  not  acquire  juris- 
diction of  the  defendant  in  the  action  by  the  service  of  the 
<iitation  here,  or  that  if  the  defendant  had  remained  silent, 
taking  no  notice  of  the  proceeding,  no  valid  judgment  could 
have  been  rendered  against  him.  The  contract  of  marriage 
cannot  be  annulled  by  judicial  sanction  any  more  than  any 
other  contract  inter  partes j  without  jurisdiction  of  the  person 
of  the  defendant.  The  marriage  relation  is  not  a  rea  within 
the  state  of  the  party  invoking  the  jurisdiction  of  a  court  to 
dissolve  it,  so  as  to  authorize  the  court  to  bind  the  absent 
party,  a  citizen  of  another  jurisdiction,  by  substituted  service 
or  actual  notice  of  the  proceeding  given  without  the  jurisdic- 
tion of  the  court  where  the  proceeding  is  pending:  Folger,  J., 
Hunt  v.  Hunt,  supra;  Cheever  v.  Wilson,  9  Wall.  108;  O'Dea 
V  O'Dea,  supra. 

But  notwithstanding  the  ineffectual  proceeding  to  acquire 
jurisdiction  of  the  defendant  by  the  service  of  notice  in  this 
state,  it  was  nevertheless  competent  for  the  defendant,  by  a 
general  appearance  in  the  action,  or  other  equivalent  act,  to 
submit  to  the  jurisdiction  of  the  Texas  court,  and  thereby 
.bind  himself  by  the  judgment  pronounced.  Jurisdiction  of 
the  person  may  be  acquired  by  consent,  although  not  of  sub- 
ject-matter; and  it  is  well  settled  that  a  general  appearance 
of  a  defendant  in  an  action  is  equivalent  to  personal  service 
of  process.  It  is  claimed  that  the  defendant,  by  appearing  in 
the  Texas  court  and  putting  in  an  answer,  and  proceeding  to 
trial  on  the  merits,  and  subsequently  appealing  from  the  judg- 
ment, waived  the  defective  service  of  process,  and  gave  juii-- 
diction  of  his  person,  notwithstanding  his  appearance  in  t!:c 
first  instance  was  for  the  special  purpose  of  objecting  to  t!i(; 
jurisdiction,  and  the  subsequent  proceedings  on  his  part  wcro 
accompanied  with  a  protest  against  the  jurisdiction.  In 
Avery  v.  Slack,  17  Wend.  85,  it  was  held  that  a  party  ■vvlo 
appeared  and  objected  to  the  validity  of  process  did  not  waive 
the  objection  by  answering  and  going  to  trial  on  the  merits 
after  his  objection  had  been  overruled.  The  principle  htis 
been  applied  in  a  great  variety  of  cases,  and  there  is  sub- 
stantial uniformity  in  the  decisions  to  the  effect  that  a  party 
not  properly  served  with  process,  so  as  to  give  the  court  juris- 
diction of  his  person,  does  not  waive  the  objection  or  confer 
jurisdiction  by  answering  over  and  going  to  trial  on  the  merits 
after  he  has  ineffectually  objected  to  the  jurisdiction,  and  hia 


452  Jones  v.  Jones.  [New  York^ 

objection  Las  been  overruled:  Harhness  v.  Hydej  98  U.  S.  476f 
Steamship  Co.  v.  Tugman,  106  Id.  118;  Warren  v.  Crane,  50^ 
Mich.  301;  Dewey  v.  Greene,  4  Denio,  94;  Walling  v.  Beers,  120 
Mass.  548. 

It  is  contended,  however,  that  the  error  in  overruling  tha 
objection  to  the  jurisdiction,  where  the  party  subsequently 
answers  over  and  proceeds  to  trial  on  the  merits,  can  only  be 
corrected  by  a  direct  proceeding  on  error  or  appeal,  and  that 
the  judgment,  when  the  party  has  appeared  and  gone  to  trial 
on  the  merits,  cannot  be  assailed  collaterally  for  want  of  juris- 
diction. Most  of  the  cases  which  declare  the  doctrine  that 
an  answer  and  trial  on  the  merits  does  not  preclude  a  party 
who  has  objected  to  the  jurisdiction  from  subsequently  insist- 
ing that  the  court  had  no  jurisdiction  of  the  person,  were  case* 
on  appeal  or  error.  The  principle  upon  which  the  doctrine 
proceeds  is,  that  a  party  who  has  objected  to  the  jurisdiction, 
and  whose  objection  has  been  overruled,  is  not  bound,  as  was 
said  by  Harlan,  J.,  in  Steamship  Co.  v.  Tugman,  supra,  '*  to 
desert  the  case,  and  leave  the  opposite  party  take  judgment 
by  default."  It  is  difficult  to  see  why  a  party  proceeding 
under  such  circumstances  should  be  permitted  to  raise  the 
question  on  error,  and  not  be  permitted  to  assail  the  judgment 
collaterally  in  another  state,  where  the  judgment  is  set  up  as 
a  binding  adjudication.  The  court  does  not  acquire  jurisdic- 
tion over  the  person  by  deciding  that  it  has  jurisdiction.  If 
the  acts  of  the  defendant  do  not  constitute  a  legal  waiver  of 
the  objection,  or  a  submission  to  the  jurisdiction  so  as  to  pre- 
clude raising  the  question  on  error  in  the  state  where  the  judg- 
ment is  rendered,  how  can  the  same  acts  preclude  the  party 
from  raising  the  question  in  another  state  in  answer  to  the 
judgment? 

But  passing  this  question,  we  think  the  judgment  of  the 
Texas  court  became  and  is  a  binding  adjudication  on  the  de- 
fendant therein,  for  the  reason  that  the  defendant,  by  going 
to  Texas  and  filing  an  answer  in  the  action,  became  bound  by 
the  statute  law  of  the  state  prescribing  the  effect  of  that  pro- 
ceeding, and  that  by  the  Texas  law  the  filing  of  an  answer  by 
a  defendant  is  an  appearance  and  submission  to  the  jurisdic- 
tion. The  statutes  of  Texas  (art.  1234)  authorize  a  non-resi- 
dent defendant  to  be  brought  in  by  service  of  notice  out  of  the 
state,  and  when  so  served,  he  is  required  to  appear  and  an- 
swer in  the  same  manner  as  if  he  had  been  personally  served 
with  a  citation  within  the  state.     By  article  1242,  "  the  filing 
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of  an  answer  shall  constitute  an  appearance  of  the  defendant 
so  as  to  dispense  with  the  answer  and  service  of  the  citation 
upon  him." 

It  is  clear  that  a  state  cannot,  by  a  statute,  give  jurisdiction 
to  its  courts  over  a  citizen  of  another  state  not  served  with 
process  within  the  jurisdiction,  and  who  does  not  appear  in  the 
action;  at  least  a  judgment  rendered  pursuant  to  such  a  stat- 
ute, upon  substituted  service,  would  be  void  in  every  other 
jurisdiction.  But,  as  was  said  by  Parker,  C.  J.,  in  Bissell  v. 
BriggSy  9  Mass.  464,  6  Am.  Dec.  88,  a  citizen  of  a  state  going 
into  another  state  owes  a  temporary  allegiance  to  that  state, 
and  is  bound  by  its  laws,  and  is  amenable  to  its  courts.  The 
defendant  in  the  Texas  action  was  not  bound  to  appear.  He 
could  stand  aloof,  and  so  long  as  he  did  bo  could  not  be  affected 
by  the  proceeding.  But  he  chose  to  avail  himself  of  the  right 
given  by  the  laws  of  Texas  to  file  an  answer  and  contest  the 
claim  of  the  plaintiff.  He  went  within  the  jurisdiction,  and 
was  represented  by  attorneys  there.  He  voluntarily  filed  his 
answer  after  first  seeking  to  dismiss  the  case  for  want  of  juris- 
diction over  his  person.  The  effect  of  this-  proceeding  was 
declared  by  statute  to  be  equivalent  to  an  appearance  in  the 
action,  and  to  dispense  with  the  service  of  a  citation.  The 
defendant  was  bound  by  the  consequences  which  the  statute 
aflBxes  to  that  proceeding.  He  cannot  invoke  the  general  rule 
that  an  answer  on  the  merits  does  not  waive  an  objection  to 
jurisdiction  because  the  statute  in  this  case  had  intervened, 
and  of  this  statute  the  defendant  had  notice. 

We  have  reached  the  conclusion,  for  the  reasons  stated, 
that  the  Texas  judgment  is  a  valid  and  binding  adjudication. 
There  is  no  reason  to  regret  this  result.  The  present  plaintiff 
had  a  full  opportunity  to  be  heard  and  to  present  his  defense 
in  that  proceeding,  and  availed  himself  of  it.  He  appealed 
from  the  judgment,  which  was  aflSrmed  by  the  highest  juris- 
diction of  the  state.  The  litigation  was,  we  think,  conclu- 
sively ended  by  the  final  decree. 

The  judgment  should  be  affirmed. 


Decree  of  Divorce  aoainst  Non-resident.  —  The  principal  case  con- 
taina  the  startling  assertion  that  a  decree  of  divorce  is  not  valid  unless  the 
defendant  is  within  the  jurisdiction  of  the  court  by  which  it  was  rendered, 
-or  voluntarily  submits  himself  to  such  jurisdiction,  and  that  the  marria/;je 
relation  is  not  a  rea  within  the  state  of  the  party  invoking  the  jurisdiction  of 
the  court.  A  very  large  percentage  of  the  suits  for  divorce  brought  in  the 
United  States  have  been  commenced  in  a  state  wherein  the  plaintiff  resided. 
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and  of  which  the  defendaat  was  a  uoa-resideut;  aud  the  servicos  of  8ummon» 
in  such  cases  have  been  tnade  beyond  the  state,  and  generally  by  some  modfr 
of  constructive  service  authorized  by  the  laws  of  the  state  in  which  the  suit 
was  brought.  Unless  the  marriage  relation  is  a  res,  existing  aud  being  within 
the  state  where  the  plaintiff  resides,  so  that  the  judgment  dissolving  it 
may  be  treated  as  a  judgment  in  rem,  conclusively  establishing  his  status,  a»- 
against  all  persons,  then  there  is  no  resisting  the  conclusion  that  the  final 
decree  is  utterly  void  for  want  of  jurisdiction  over  the  person  of  the  defend- 
ant; and  many  thousand  people  must  be  to-day  living  as  bigamists,  who  have 
procured  decrees  of  state  courts,  in  conformity  to  state  statutes,  purporting 
to  dissolve  the  previous  marriages.  What  is  said  iu  the  principal  case  ou 
this  subject,  though  manifestly  the  deliberate  conclusion  of  the  court,  was- 
not  absolutely  essential  to  its  decision.  It  is,  however,  in  entire  harmony 
with  the  previous  case  of  People  v.  Baker,  32  Am.  Rep.  274,  where  the  deter- 
mination of  the  question  was  necessary,  and  may  be  regarded  as  finally  set- 
tling  the  law  for  the  state  of  New  York. 

Elsewhere,  so  far  as  we  can  ascertain,  a  diflFerent  rule  prevails,  —  one  under 
which  the  judgment  is  regarded  as  operating  in  rem,  and  conclusively  estab- 
lishing the  status  of  the  parties.  If  the  plaintiff  is  domiciled  in  good  faith  in 
the  state  in  which  he  sues,  he  seems  to  carry  with  liim  the  marriage  relation 
as  a  res,  and  to  be  competent,  by  his  suit  aud  such  service  of  process  on  the 
non-resident  spouse  as  the  statute  may  prescribe,  to  submit  that  res  to  th& 
jurisdiction  of  the  court:  Freeman  ou  Judgments,  sees.  581,  584;  ToUn  v, 
Tolen,  21  Am.  Dec.  742,  and  note  747-752;  note  to  Hanover  v.  Turner,  7  Id. 
206-209;  Jennesa  v.  Jenness,  87  Id.  335. 
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[108  New  Yoek,  428.] 

Onb  Who  Keeps  Dooa  is  Bo0in>  to  have  Them  undee  his  OBSEBVAiioif 
AND  Inspeciion,  or  under  the  observation  and  inspection  of  some  person 
selected  by  him. 

Knowledge  of  Servant  ob  Agent  that  Dog  in  his  Cars  is  dangerous 
is  equivalent  to  knowledge  by  his  principal. 

If  Dog  is  Kept  for  Protection  to  Premises,  the  purpose  for  yrhich  he  1» 
kept  charges  his  master  with  knowledge  that  he  is  of  fierce  and  danger- 
oas  character. 

Master  of  Dog  is  Answerable  to  Plaintiff  Injured  by  Such  Dog  on 
his  own  premises,  where,  after  being  kept  chained  for  the  protection  of 
the  owner's  premises,  the  dog  is  suffered  to  escape  therefrom,  and  to  at- 
tack and  wound  the  plaintiff. 

Evidence.  —  Conversation  between  Plaintiff  and  Defendant,  wherein 
Latter  Offered  and  Former  Declined  a  sum  of  money  as  compensa- 
tion for  injuries  inflicted  on  him  by  defendant's  dog,  is  admissible  in  evi- 
dence in  favor  of  the  plaintiff. 

Evidence  that  Sum  op  Money  was  Offered  as  Compromise  is  admissi- 
ble as  evidence  in  favor  of  the  plaintiff,  unless  the  offer,  when  made,  was- 
stated  to  be  confidential  or  without  prejudice. 

Action  to  recover  compensation  for  injuries  inflicted  on 
plaintiff  by  a  dog  belonging  to  the  defendant.     The  answer 
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was  a  general  denial,  and  an  averment  to  the  effect  that  the 
plaintiff  first  assaulted  the  dog,  and  the  latter  acted  in  self- 
defense.  There  was  a  motion  for  a  nonsuit,  on  the  ground  of 
want  of  evidence  of  defendant's  ownership  of  the  dog,  or  of  the 
vicious  character  of  the  latter.  The  motion  was  denied,  and 
the  jury  gave  a  verdict  for  plaintiff. 

Joseph  S.  Ridgway,  for  the  appellant. 
A.  SimiSf  Jr.,  for  the  respondent. 

By  Court,  Danforth,  J.  That  the  plaintiff  was  very  seri- 
ously injured  by  the  unprovoked  and  persistent  attack  of  the 
dog,  is  not  denied.  Indeed,  no  evidence  was  given  upon  the 
trial  showing,  or  tending  to  show,  the  slightest  foundation 
for  the  aflBrraative  defense  set  up  in  the  answer.  It  is  alleged, 
however,  by  the  defendant,  that  the  evidence  failed  to  show 
either,  —  1.  That  the  dog  was  owned  or  harbored  by  the  de- 
fondant;  or  2.  That  the  dog  was  vicious  or  accustomed  to  bite; 
or  3.  That  the  defendant  had  knowledge  of  such  propensi- 
ties. The  last  objection  was  not  made  at  the  trial;  but  upon 
all  points,  we  find  quite  enough  evidence  in  the  record  to  sup- 
port the  conclusion  of  the  court  below. 

The  dog  was  a  cross  between  a  mastiff  and  a  blood-hound  or 
a  Newfoundland;  in  color,  dark  brown,  or  between  black  and 
brown;  of  an  unusually  large  size,  solid,  and  heavy,  having  a 
short,  thick  neck,  and  was,  in  fact,  very  ferocious.  He  came 
upon  the  plaintiff's  premises  in  the  evening,  attacked  and  bit 
certain  pigs  which  were  gathered  there,  and  only  desisted 
from  doing  so  when,  seeing  the  plaintiff,  he  turned  upon  him, 
"went  for  his  throat,"  which  the  plaintiff  protected  by  his 
arms;  but  in  spite  of  resistance,  the  dog  threw  him  upon  the 
ground,  bit  him  "  seven  times  on  one  arm,  and  five  on  the 
other,"  and  kept  his  hold  in  spite  of  the  plaintiff's  struggles 
and  every  effort  on  the  part  of  neighbors,  who,  hearing  the 
plaintiff's  cries,  had  come  to  his  assistance,  until  one,  having 
a  gun,  shot  the  dog  dead  as  he  was  making  again  for  the 
plaintiff's  throat.  He  had  before  bit  the  defendant's  coach- 
man, one  Robinson,  and  his  wife.  After  he  was  killed,  his 
body  was  thrown  into  the  street,  and  was  there  seen  and  iden- 
tified as  a  dog  belonging  to  the  defendant.  One  witness,  a 
Avorknian  employed  by  defendant,  described  the  dead  dog; 
and  being  asked  to  give  the  appearance  of  the  dog  before  that 
time  seen  by  him  at  defendant's,  said:  ''The  same  appearance 
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exactly;  the  same  in  color,  hair,  and  size."  Being  asked: 
"You  don't  know  whether  it  was  the  same  dog  or  not?  "  said: 
"  I  could  not  swear  positively,  but  it  looked  like  the  same  dog." 
The  dog  he  saw  at  defendant's  was,  at  the  time,  chained  up 
in  his  stable,  and  being  asked  "  whether  you  know  anything 
about  his  disposition,"  said,  "  He  looked  to  be  vicious  to  me." 
Another  witness  speaks  of  the  dog  as  once  owned  by  himself, 
and  afterwards  "  around  "  defendant's,  "  probably  from  a  year 
to  fifteen  months."  Asked,  "The  dog  that  Mr.  Bauer  [de- 
fendant] had  this  length  of  time  at  his  place,  did  you  pre- 
viously own  him?"  answered,  "Yes,  sir."  Asked,  "What 
is  your  best  impression  as  to  whether  the  dog  lying  in  the 
road  was  the  same  dog  that  was  in  Mr.  Bauer's  place?"  said,  "I 
judge  it  was  the  same  dog,  to  the  best  of  my  belief."  Asked, 
"How  was  that  dog  kept  at  Mr.  Bauer's  place, — chained?" 
said,  "When  I  saw  him  he  was  chained  up  in  the  yard." 
Again  he  testified  that  he  saw  him  in  defendant's  yard  "  three 
or  four  times,"  each  time  before  December,  and  "always 
chained  up." 

The  defendant  in  his  own  behalf  testified  that  he  had  not 
seen  the  dead  dog,  but  that  while  he  kept  always  "  half  a 
dozen  dogs,"  they  were  always  in  chains  day  and  night;  "at 
night  tied  out  to  the  buildings,  in  the  daytime  in  the  house," 
"  never  unchained."  He,  however,  said  that  he  did  not  "  at- 
tend to  them  personally,"  having  in  his  employ  a  dozen  men, 
Robinson  among  others.  He  had  not  heard  that  any  of  his 
dogs  had  been  killed  or  were  missing,  or  that  Robinson  had 
been  bitten  by  any  dog.  Robinson  was  not  called.  The  evi- 
dence of  identity  was  as  good  as  could  be  expected,  and 
whether  the  dog  was  one  harbored  or  owned  by  the  defendant 
was  a  question  which  the  jury  might  reasonably  be  expected 
to  be  able  to  answer.  The  defendant  was  properly  called 
upon  for  proof,  and  it  seems  plain  that  some  of  his  servants, 
whose  duty  to  his  dogs  made  them  familiar  with  their  num- 
ber and  location,  might  have  supplied  better  evidence,  if  the 
facts  warranted  it,  than  he  was  able  to  give  to  the  jury. 

I  think  the  evidence  actually  in  the  case  tends  to  establish 
that  the  dog  complained  of  was  the  defendant's  dog,  and  that 
the  dog  was  of  a  ferocious  and  vicious  disposition.  Does  it 
also  tend  to  establish  knowledge  of  that  disposition  on  the  part 
of  the  defendant?  In  Baldwin  v.  Casella,  L.  R.  7  Ex.  325,  it 
is  said  "  all  dogs  may  be  mischievous,  and  therefore  a  man 
who  keeps  a  dog  is  bound  either  to  have  it  under  his  own  obser- 
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vation  and  inspection,  or  if  not,  to  appoint  some  one  under 
whose  observation  and  inspection  it  may  be,  and  that  per- 
son's knowledge  is  the  knowledge  of  the  owner."  In  the  cape 
before  us,  Robinson  was  one  of  the  servants  to  whose  care 
the  dog  was  intrusted,  and  Robinson  was  himself  bitten  by 
him  before  the  plaintiff  suffered.  It  is  not  material  that  the 
fact  was  not  communicated  to  the  master.  Again,  if  the  dog 
was  the  defendant's  dog,  the  very  purpose  for  which  the  de- 
fendant kept  him  charges  him  with  knowledge  of  his  charac- 
ter, and  he  is  therefore  chargeable  with  negligently  keeping 
him,  although  it  had  not  appeared  that  he  had  actually  bitten 
another  person  before  he  bit  the  plaintiff:  Worth  v.  Gilling, 
L.  R.  2  Com.  P.  1.  In  that  case  the  court  say:  "The  defend- 
ants admitted  that  the  dog  was  purchased  for  the  protection 
of  their  premises.  Unless  of  a  fierce  nature,  he  would  hardly 
have  been  useful  for  that  purpose."  In  Bucliey  v.  Leonard,  4 
Denio,  500,  an  action  for  damages  for  injuries  inflicted  by  a 
dog,  it  appeared,  among  other  things,  "  that  for  the  most  part 
the  defendant  had  kept  his  dog  chained  up  in  the  daytime, 
and  in  his  store  nights  ";  and  the  defendant  having  had  a  ver- 
dict, it  was  reversed,  the  court  saying,  aside  from  proof  that 
the  defendant  had  notice  of  the  dog's  disposition,  "  the  fact 
that  he  usually  in  the  daytime  kept  him  confined,  and  in  the 
night  kept  him  in  his  store,  is  strong  evidence  that  he  was 
fully  aware  that  the  safety  of  his  neighbors  would  be  endan- 
gered by  allowing  him  to  go  at  large." 

The  case  of  the  defendant,  therefore,  is  that  of  one  who  has 
in  his  possession  and  under  his  control  an  animal,  dangerous 
unless  reasonable  precautions  are  taken  to  prevent  injury  to 
third  persons.  In  such  case  it  is  obvious  the  injury  must 
have  occurred  by  his  neglect,  and  for  the  consequences  he 
should  be  held  responsible:  Muller  v.  McKesson,  73  N.  Y.  195; 
29  Am.  Rep.  123. 

A  point  is  submitted  by  the  appellant  to  the  effect  that  the 
court  erred  in  admitting  evidence  of  a  conversation  between 
the  plaintiff  and  defendant  after  the  injury  and  before  the 
commencement  of  the  action.  It  appears  that  the  defendant 
called  the  plaintiff  to  his  office  and  inquired  whether  he  "  was 
the  man  bit  by  the  dog."  Plaintiff  said,  "Yes,"  and  now  testi- 
fies, "He  asked  me  what  I  was  going  to  do  about  this  case;  I 
said  I  did  n't  know;  that  he  knew  best,  so  we  had  a  few  words 
talk;  'Well,'  he  said,  'I  '11  give  you  five  dollars  a  week,  and 
pay  the  doctor's  bill';  so  I  made  him  answer  back  that  that 
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was  too  little  to  support  my  family,  and  then  I  came  out;  my 
arm  was  punishing  me  bad,  and  I  could  not  stand  the  pain; 
he  said,  *  I  suppose  you  will  sue  me?'  I  said,  '  I  suppose  so, 
too';  he  said  then  he  and  I  would  have  to  fight  it  out  the 
same  as  the  dog  and  I  had  fought."  Defendant's  counsel 
moved  to  strike  out  the  answer,  assigning  no  ground.  It  was 
not  error  to  deny  the  request.  The  conversation  was  sought 
by  the  defendant,  and  entered  upon  without  reservation.  It 
does  not  appear  that  the  offer  to  pay  was  in  compromise  of 
any  dispute  between  the  parties.  The  disagreement  was  ii> 
reference  only  to  the  amount,  and  the  transaction  might  well 
be  regarded  a  tacit  admission  of  liability.  In  such  a  case 
even  the  offer  of  a  sum  by  way  of  compromise  is  held  to  be 
admissible,  unless  stated  to  be  confidential  or  made  without 
prejudice:  Wallace  v.  Small,  1  Moody  &  M.  446;  Thompson  v. 
Avsten,  2  Dow  I.  &  R.  358.  In  this  instance  there  was  no 
caution  of  that  kind,  nor  anything  from  which  it  could  be  in- 
ferred that  the  offer  was  made  by  way  of  sacrifice  or  concession 
for  the  sake  of  peace,  or  in  settlement  or  compromise  of  a  dis- 
puted claim. 

We  think  the  case  was  one  proper  for  the  jury,  and  that  no 
error  was  committed  by  the  trial  court.  The  judgment  ap- 
pealed from  should  therefore  be  affirmed. 


Owner  of  Doo  is  Answerable  for  injaries  inflicted  by  him  npoii  another 
person,  if  the  owner  knew  of  his  propensity  to  bite:  Evaru  v.  McDemuM, 
60  Am.  Rep.  602,  and  note;  Laverone  v.  Mangiante,  10  Id.  269,  and  note;  but 
defendant  is  not  answerable  when  nothing  has  happened  to  charge  him  with 
notice  of  the  vicious  propensities  of  the  animal:  Smith  t.  Donahue,  60  Id.  662. 
•  What  Sufficient  to  Charge  Owner  with  Notice  of  Vicious  Propen- 
sities OF  HIS  Doo:  Godeau  v.  Blood,  36  Am.  B«p.  751,  and  note;  Rider  v. 
White,  22  Id.  600;  Mann  v.  Weiand,  81^  Pa.  St.  243. 

LiABiLiTT  OF  Owner  of  Trespassing  Animals:  Tonawanda  S.  B.  r^ 
Manger,  49  Am.  Deo.  239,  and  note  248-273. 
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Jennings  v.  Van  Schaiok. 

[108  Nbw  York,  830.  J 
KuLiOBNCB. —  Person  has  Right  to  Assume  the  Safktt  of  a  Sibe- 
WALK,  thoagh  he  knows  that  vaults  and  coal-chutes  are  common,  under 
and  adjoining  such  walks;  and  ho  is  not  called  upon  to  give  attention  to 
his  steps,  until  in  some  manner  warned  of  danger.  He  has  a  right  to 
assume  that  such  vaults  and  chutes  are  either  covered  or  guarded, 

LlOENSE     to     CoNSTKUCT     OPENING     IN     SiDEWALK    DOES    NOT    EIXCTSB    the 

leaving  such  opening  uncovered  and  unguarded. 

Unguarded  Opening  in  Sidewalk  is  Nuisance,  though  a  license  or  per- 
mission to  make  the  opening  may  have  been  granted  by  the  municipality. 

Tenant,  and  not  Landlord,  is  Answerable,  when  the  latter  has  safely 
and  properly  built  a  coal -vault  under  or  adjoining  the  sidewalk,  with  an 
opening  to  the  surface  by  permission  of  the  municipality,  and  the  former, 
while  in  the  exclusive  occupation  of  the  property,  carelessly  leaves  the 
coal-hole  open,  whereby  some  one  is  injured. 

Landlord  is  Answerable  where  Opening  in  Sidewalk  is  Leit  Un- 
guarded BY  Janitor  in  his  employ,  who  has  general  charge  of  the 
premises,  and  of  such  opening,  though  the  building  was  rented  to  tenants 
in  flats  and  apartments,  and  the  janitor  was  also  employed  by  them  to 
deliver  coal  to  their  rooms. 

Action  by  plaintiff  to  recover  for  injuries  suffered  from  fall- 
ing into  an  open  and  unguarded  coal-hole  in  defendant's  side- 
walk.    Verdict  of  judgment  for  plaintiff. 

A.  H.  Stoiber,  for  the  appellant. 

Jeroloman  and  Arrowsmith,  for  the  respondent. 

By  Court,  Finch,  J.  The  plaintiff  fell  into  an  open  coal- 
hole left  uncovered  and  unguarded  in  a  crowded  city  street. 
She  had  a  right  to  assume  the  safety  of  the  sidewalk,  and  so 
was  not  called  upon  to  give  attention  to  her  steps,  until  in 
some  manner  warned  of  danger.  Undoubtedly  she  knew  that 
vaults  and  coal-chutes  were  common  under  and  adjoining  the 
sidewalks,  and  that  through  the  ordinary  openings  coal  was 
deposited  in  such  vaults.  But  she  had  a  right  to  assume  that 
they  were  securely  covered,  or  if  left  open,  were  guarded  by 
some  one  to  give  warning,  or  by  the  crib  or  box  prescribed  by 
the  city  ordinance.  Neither  protection  was  provided  in  the 
present  case.  It  was  said  that  loose  coal  lay  around  the  open- 
ing, and  its  presence  should  have  warned  the  plaintiff  of  dan- 
ger. In  a  crowded  street  it  might  not  be  observed  in  time  to 
avoid  a  fall,  but  she  swears  no  such  sign  of  possible  peril  was 
present,  and  though  contradicted,  we  must  take  the  verdict  of 
the  jury  as  settling  the  question  of  fact  in  her  favor.  Some- 
body, therefore,  was  responsible  for  the  injury.     It  does  not 
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appear  that  the  defendant,  who  owned  the  premises,  had 
ever  obtained  from  the  municipal  authorities  any  formal 
license  or  permission  to  construct  the  opening  in  the  sidewalk, 
but  such  authority  was  a  reasonable  inference  from  an  acqui- 
escence of  eighteen  years  without  objection  from  the  city. 
Assuming,  however,  that  authority  for  the  construction  had 
been  granted,  the  duty  of  safe  covering  and  of  protection  when 
open  remained,  and  if  not  performed,  the  unguarded  opening 
became  at  once  a  wrong  and  a  nuisance.  Where  an  owner 
builds  a  coal-vault  under  or  adjoining  the  sidewalk,  with  an 
opening  to  the  surface  by  the  permission  of  the  municipality, 
and  constructs  it  in  all  respects  safely  and  properly,  and  then 
rents  the  premises  to  a  tenant  who  takes  the  entire  possession 
and  occupation,  the  landlord  reserving  no  control,  and  the 
tenant  in  his  use  of  the  property  carelessly  leaves  the  coal- 
hole open,  whereby  some  one  is  injured,  it  is  the  tenant,  and  not 
the  landlord,  who  is  liable,  since  the  latter  has  neither  created 
nor  maintained  a  nuisance,  nor  been  guilty  of  any  negligence 
or  wrong.  But  that  is  not  this  case.  The  building  was  rented 
in  flats  or  apartments.  The  owner  remained  in  control  to 
some  extent,  and  hired  and  employed  a  janitor  to  take  care  of 
the  premises.  He  controlled  the  halls  and  some  portion  of 
the  basement,  and  especiall}'^  the  coal-vaults,  in  one  of  which 
was  stored  the  coal  for  the  building,  and  in  the  other  that  for 
the  tenants.  The  coal  for  the  building  was  for  the  use  of  the 
janitor  and  the  engineer.  The  cover  to  the  sidewalk  opening 
was  held  in  its  place,  and  so  made  safe  by  a  chain  fastened 
underneath.  When  this  coal  was  delivered,  the  janitor  took 
the  ticket  and  unfastened  the  chain  so  that  the  cover  could  be 
removed.  His  employment  by  the  tenants  was  to  deliver  the 
coal  to  their  rooms.  To  open  the  coal-chute  and  allow  it  to  be 
received  was  his  duty  as  janitor,  under  his  employment  by 
the  owner.  That  duty  he  neglected  to  perform  properly,  and 
permitted  the  cover  to  be  removed  without  the  least  attention 
to  the  safety  of  those  passing  by.  There  was  thus  enough  in 
the  case  to  make  the  owner  responsible  for  the  injury.  The 
evidence  permitted  an  inference  by  the  jury  that  the  landlord 
controlled  the  use,  and  did  not  admit  the  inference  involved 
in  the  requests  to  charge,  which  were  refused,  that  the  tenants 
employed  the  janitor  to  open  the  cover  and  see  to  the  delivery. 
Roberts  said  his  employment  by  Dannat,  the  tenant,  was  to 
deliver  coal  to  his  rooms,  and  the  effort  to  make  him  say 
differently  failed. 
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The  exceptions  relied  upon  by  the  appellant  were  mainly 
involved  in  two  propositions  of  the  defense:  the  one,  that 
the  action  was  not  founded  upon  a  wrong,  as  charged  by  the 
court;  and  the  other,  that  the  jury  were  at  liberty  to  find 
from  the  evidence  that  the  janitor  was  the  servant  of  the 
tenant  in  the  use  and  management  of  the  coal-hole,  and  not 
of  the  defendant. 

We  have  assumed  that  from  long  use  and  acquiescence  the 
consent  of  the  municipal  authorities  to  the  construction  of  the 
coal- vault  and  its  aperture  should  be  inferred,  and  so  the  struc- 
ture was  not,  in  and  of  itself,  a  nuisance.  But  the  consent  of 
the  city  is  conditioned  upon  certain  modes  of  use,  and  if  the 
opening  is  left  unguarded,  it  becomes  at  once  a  trap  and  a  nui- 
sance. No  consent  to  leave  it  open  and  unprotected  can  be 
possibly  claimed;  and  so  the  act  is  a  positive  wrong  on  the 
part  of  the  person  or  individual  leaving  it  open,  and  without 
warning  to  the  public,  cither  by  some  one  guarding  it,  or  by 
a  box  or  crib  placed  over  it  as  required  by  the  city  ordinance. 
The  court,  therefore,  did  not  err  in  saying  that  the  action  was 
founded  upon  a  wrong,  and  in  treating  the  open  and  unpro- 
tected coal-hole  as  a  nuisance. 

Thereupon  the  question  arose.  Who  was  guilty  of  the  wrong 
and  responsible  for  the  nuisance  ?  and  that  ended  in  the  in- 
quiry, Who  controlled  the  use  of  the  coal-hole?  The  janitor 
controlled  it  beyond  question.  He  occupied  the  basement,  and 
had  the  care  of  whatever  about  the  house  was  for  the  common 
convenience  of  the  tenants.  If  the  cover  on  the  sidewalk  was 
so  made  that  it  could  be  opened  by  anybody  from  the  outside, 
maliciously  or  accidentally,  the  construction  was  faulty.  But 
that  apparently  was  not  the  case,  and  the  janitor  himself 
scarcely  denies  that  he  loosened  the  chain  and  allowed  it  to 
be  opened.  He  was  the  servant  of  the  owner,  put  there  to 
control  and  care  for  the  premises.  Until  some  evidence  was 
given  to  change  that  relation,  the  owner  alone  was  responsible 
for  the  wrongful  management  of  the  coal-hole.  We  discover 
no  such  evidence.  The  janitor  testified  that  "the  coal-hole 
in  question  here  was  used  for  the  tenants";  that  he  was  em- 
ployed by  some  of  the  tenants  to  "  deliver  coal  to"  their  rooms 
or  apartments;  and  that  answer,  being  unsatisfactory,  was 
followed  by  a  very  leading  question,  viz.:  "  To  see  that  it  was 
delivered  in  the  house?"  which  the  witness  answered  by  say- 
ing, "  I  did  n't  take  it  in  that  consideration."  None  of  the 
evidence  of  the  witness  tended  to  show  that  this  coal-hole  was 
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put  under  the  control  or  care  of  any  one  or  all  of  the  tenants; 
and  the  requests  to  charge  that  the  jury  might  find  that  it  was 
in  the  exclusive  use  of  the  tenants,  and  so  the  landlord  was 
not  liable,  and  that  if  they  found  that  what  the  janitor  did 
"  in  regard  to  the  receipt,  delivery,  or  removal  of  the  coal " 
was  for  the  tenant,  Mr.  Dannat,  "  and  not  for  or  in  the  service 
of  the  defendant,"  then  the  defendant  is  not  liable,  were  prop- 
erly refused.  There  was  no  evidence  to  justify  such  finding 
by  the  jury.  Admitting  that  it  was  no  part  of  the  janitor's 
duty  to  "  assist "  in  putting  in  or  receiving  coal  for  the  tenants, 
it  by  no  means  follows  that  the  opening  and  closing  of  the 
cover  and  its  general  control  did  not  devolve  upon  him  as  the 
servant  of  the  owner.  The  landlord,  through  his  janitor,  re- 
tained the  general  possession  of  the  house,  and  had  not  abso- 
lutely parted  with  its  control.  It  remained  his  duty  to  care 
for  the  sidewalks,  to  remove  the  snow,  and  keep  them  safe,  and 
in  no  respect  had  he  shifted  that  duty  upon  those  occupying 
rooms  or  apartments  in  the  building.  He  never  transferred, 
and  they  never  accepted,  any  such  duty  or  obligation.  It 
attached  to  his  ownership,  and  could  only  be  removed  by  a 
complete  transfer  of  the  possession,  which  left  no  power  of  con- 
trol in  him.  For  these  reasons,  we  think  no  error  was  commit- 
ted on  the  trial. 

The  judgment  should  be  afi^med,  with  costs. 


Strsets,  Right  or  Lot-owkebs  to  Obstruct:  CaUanan  v.  Oibnant  I  Aau 
Si.  Rep.  831,  and  note  840-844. 

Streets,  Liabilttt  or  Lot-owiter  for  injuries  resnlting  from  leaving 
open  and  nngoarded  s  hole  in  a  sidewalk:  Barry  v.  Terldldaen,  1  Am.  Sfc. 
Bep.55. 


BuRNHAM  V.  Comport, 

riOS  New  Yobk.  635.] 
finJi  ov  Adbuftioit  is  not  Applicable  to  Devises  of  real  estate. 
AsKHrnoN  is  Extinction  or  Satisfaction  op  Leqact  by  some  act  of  th* 

testator,  which  indicates  either  a  revocation,  or  an  intention  to  revok* 

the  bequest. 
Bktorb  Declabiho  that  Ademption  has  Taken  Place,  the  mind  of  the 

court  should  be  wholly  satisfied  as  to  the  meaning  of  the  testator's  act. 
Revocation  op  Specific  Devise  of  Real  Property  mat  Arise  only  from 

the  alteration  or  alienation  of  testator's  estate  during  his  lifetime,  or  by 

some  writing  executed  with  all  the  formalities  required  for  a  valid  wiU. 

Hence  a  devisee  of  real  estate  is  entitled  thereto,  notwithstanding  she 

received  from  the  testator  in  his  lifetime  a  sum  of  money,  and  executed 
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a  receipt  therefor,  which  stated  that  it  was  received  as  her  part  of  the 
testators  estate  "ap  to  this  time,  and  all  such  other  properly  as  he  may 
accumnlate  up  to  his  decease. " 

Action  to  recover  a  tract  of  real  estate.  The  defendant 
claimed  the  real  estate  under  a  devise  thereof  contained  in 
the  will  of  her  father,  Oliver  Comfort.  The  plaintiff  insisted 
that  such  devise  had  been  revoked  by  a  payment  of  five  hun- 
dred dollars,  made  to  the  defendant  by  her  father,  and  tlie 
receipt  then  executed  by  her  and  taken  by  him,  and  that 
plaintiff  was  entitled  to  the  property  as  residuary  devisee. 
Judgment  for  defendant. 

OcJnid  L.  Smith,  for  the  appellant 
J.  A.  Reynolds,  for  the  respondent. 

By  Court,  Gray,  J.  The  appellant  contends  that  a  devise 
of  real  property  to  the  respondent  was  satisfied  by  the  pay- 
ment to  her  in  the  testator's,  her  father's,  lifetime,  of  a  sum 
of  money,  and  for  which  she  gave  a  writing  in  the  following 
form: — 

"  Received  of  Oliver  Comfort  five  hundred  dollars,  which 
money  I  receive  as  my  part  of  my  father's  estate  up  to  this 
time,  and  all  such  other  property  as  he  may  accumulate  up 
to  his  decease.  In  witness  whereof  I  have  hereunto  subscribed 
my  name." 

"Dated  Southport,  May  14,  1864,"  and  signed  "Harriet 
Burnham,  in  presence  of  Lawrence  Lain." 

By  testator's  will,  made  prior  to  that  date,  he  had  devised 
to  his  brother  certain  lands  for  life,  and  after  his  death  to  this 
daughter.  His  residuary  estate  testator  gave  to  his  son  Oliver, 
this  appellant.  Testator  died  some  fifteen  years  after  the  re- 
ceipt was  taken  from  his  daughter,  and  there  is  no  evidence 
of  any  revocation  or  alteration  of  his  will,  or  of  any  part 
thereof,  having  been  made  by  other  will  or  codicil,  or  instru- 
ment executed  with  the  formalities  of  a  will.  It  was  found 
as  a  fact  below,  and  it  is  conceded  here,  that  this  payment  by 
testator  to  his  daughter  was  intended  to  be  in  lieu  of  the  de- 
vise to  her  in  the  will,  and  that  it  was  so  accepted  by  her  at 
the  time. 

The  question  is  thus  squarely  presented,  whether  a  satis- 
faction of  the  devise  in  the  will  to  the  daughter  was  efiected. 
If  we  should  hold  that  such  was  the  effect  of  the  transaction 
between  the  father  and  daughter,  we  must  hold  that  it  operated 
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as  a  revocalion  of  the  will  to  the  extent  of  the  provisions  affect- 
ing the  daughter's  estate  thereunder.  We  think  such  a  propo- 
sition to  contravene  the  spirit,  if  not  the  letter,  of  the  pro- 
visions of  the  Revised  Statutes  of  this  state  applicable  to  wills, 
and  that  it  lacks  support  in  principle  as  it  does  in  authority. 

The  rule  of  ademption  is  predicable  of  legacies  of  personal 
estate,  and  is  not  applicable  to  devises  of  realty:  Story's  Eq-, 
Jur.,  sec.  1111;  2  Williams  on  Executors,  5th  Am.  ed.,  1202; 
1  Roper  on  Legacies,  365;  Davys  v.  Boucher,  3  Younge  &  C. 
Ch.  397;  Langdon  v.  Astor^s  ExWs,  16  N.  Y.  34.  Ademption 
is  the  extinction  or  satisfaction  of  a  legacy  by  some  act  of  a 
testator,  which  is  equivalent  to  a  revocation  of  the  bequest, 
or  indicates  the  intention  to  revoke;  and  the  rule  is  applied 
where  the  testator  is  a  parent  of  the  legatee,  or  stands  in  loco 
parentis.  The  question  of  its  application  is  made  to  depend 
upon  the  declared  or  presumed  intention  of  the  donor:  Lang- 
don V.  Astor^s  Ex\s,  supra.  The  danger  of  creating  an  inten- 
tion from  the  facts  is  ordinarily  great  enough  to  require  in 
each  case  that  the  mind  of  the  court  should  be  wholly  satis- 
fied as  to  the  meaning  of  the  testator's  act.  In  the  present 
case,  had  the  testamentary  gift  been  a  legacy  of  personal 
property,  we  should  say  that  no  doubt  could  exist  as  to  what 
was  intended  by  testator  at  the  time  of  the  transaction.  Wo 
see  no  reason,  however,  for  the  application  of  any  such  rule  to 
devises  of  real  property.  During  a  testator's  lifetime,  his  will 
is,  of  course,  inoperative  and  ineffectual,  and  only  upon  his 
death  does  it  have  any  legal  operation.  The  writing  which 
testator  took  from  his  daughter  was  not  an  agreement  in  any 
sense  binding  upon  him,  nor  was  it  one  which  inured  to  ap- 
pellant's benefit.  Appellant  was  no  party  to  it,  and  no  con- 
sideration moved  from  him  for  its  execution.  The  question 
is  not  such  as  would  arise  by  reason  of  a  transaction  between 
the  respondent,  as  the  legatee,  and  appellant,  as  the  residuary 
legatee,  by  which  she  had  transferred  or  released  to  him  her 
interest  under  her  father's  will  in  due  form.  After  the  writing 
had  been  delivered,  the  daughter  may  have  been  precluded 
from  asserting  her  right  to  recognition  in  her  father's  will; 
but  the  father  was  at  liberty  either  to  give  legal  effect  to  thfr 
transaction  by  changing  his  will  and  revoking  the  provisions 
in  his  daughter's  favor,  or  to  reconsider  any  previously  exist- 
ing intention  of  altering  his  provision  for  her.  Although  he 
surArived  the  transaction  fifteen  years,  he  did  not  change  his 
will;  and  the  presumption  of  a  subsequent  change  of  inten- 
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tion  on  his  part  from  auy  motive  may  be  entertained  without 
doing  any  violence  to  our  ideas  of  strict  justice. 

But  a  deeper  principle  underlies  the  consideration  of  this 
question,  in  the  eflfect  to  be  given  to  our  statutes  governing 
the  making  of  wills.  A  specific  devise  of  real  property  may 
be  revoked  by  alteration  or  alienation  of  the  estate  during 
testator's  life:  Livingston  v.  Livingston,  3  Johns.  Ch.  154;  Mc- 
Naughton  v.  McNaughton,  34  N.  Y.  201;  but  we  fail  to  soe 
any  other  mode  of  effecting  such  revocation  without  running 
counter  to  those  provisions  of  the  statutes  which  declare  what 
acts  shall  revoke  or  alter  a  will  in  writing:  3  R.  S.,  Banks's 
7th  ed.,  2286,  2288.  Those  provisions  do  not  contemplate  a 
revocation  or  alteration  of  any  part  of  a  will,  or  of  any  pre- 
vious devise,  except  by  some  other  will  in  writing,  or  some 
writing  of  the  testator  declaring  such  revocation  or  alteration, 
and  executed  with  the  same  formalities  with  which  a  will  is 
required  to  be  executed:  Sec.  42.  And  they  do  contemplate 
a  revocation  of  a  devise  of  property,  previously  devised  by 
testator,  to  be  operated,  where  the  testator's  interest  in  such 
property  has  been  altered,  -but  not  wholly  divested,  by  some 
conveyance,  settlement,  deed,  or  other  act  of  the  testator,  only 
when  the  instrument  by  which  the  alteration  of  testator's  in- 
terest is  made  declares  the  intention  that  it  shall  operate  as  a 
revocation  of  such  previous  devise,  or  its  provisions  are  wholly 
inconsistent  with  the  terms  and  nature  of  such  previous 
devise:  Sees.  47,  48.  Thus  the  statute  explicitly  declares 
that  where  a  will  is  not  wholly  or  in  part  revoked  or  altered 
by  some  other  will  or  writing,  executed  with  like  formalities, 
a  previous  devise  of  property  is  only  to  be  deemed  revoked  by 
some  alteration  of  testator's  interest  in  the  property  devised, 
evidenced  by  some  conveyance  or  instrument,  either  declaring 
the  alteration  to  be  a  revocation,  or  wholly  inconsistent  with 
the  nature  of  the  previous  devise. 

In  these  provisions  I  think  I  see  ample  reason  for  refusing 
our  sanction  to  the  introduction  of  a  doctrine,  which,  while  if 
applicable  at  this  day  to  legacies  of  personal  property,  can 
work  no  especial  prejudice  to  rights  of  property  in  such  appli- 
cation, yet  in  its  application  to  devises  of  real  property  might 
work  great  mischief  and  tend  to  endanger  the  safety  of  titles 
which  depend  for  their  security  upon  the  conduit  of  a  testa- 
mentary devise.  The  reason  for  refusing  to  extend  the  appli- 
cation of  the  principle  of  satisfaction  to  devises  of  real  estate, 
which  was  assigned  in  the  case  of  Davys  v.  Boucher,  3  Younge 
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<fe  C.  Ch.  397,  was  that  to  so  extend  it  would  repeal  that  pro- 
vision of  the  statute  of  frauds  which  applies  to  the  revocation 
of  wills  of  real  estate. 

The  sixth  section  of  the  English  statute  of  frauds,  29  Car., 
c.  2,  sec.  3,  provided  that  devises  in  writing  of  lauds,  etc., 
should  be  revocable  by  some  other  will  or  codicil,  or  writing 
declaring  the  same,  or  by  destruction  by  testator's  act;  and 
that  all  such  devises  should  remain  in  force  unless  so  de- 
stroyed, or  unless  altered  as  mentioned,  by  will,  codicil,  or 
writing,  witnessed  in  form.  The  subsequent  passage  of  chap- 
ter 26  of  2  Victoria  placed  the  revocation  of  wills  of  person- 
alty upon  the  same  footing  as  wills  of  realty:  1  Williams  on 
Executors,  106,  107,  130,  131.  There  is  a  suflBcient  likeness 
in  the  English  statute  to  ours  to  make  the  reasoning  appli- 
cable here. 

A  rule  of  law  which  has  heretofore  been  sanctioned  and 
relied  upon,  which  is  in  unison  with  the  spirit  and  with  the 
sense  of  our  statute,  and  which  oflFers  a  safe  rule  of  property, 
is  rather  to  be  followed  than  to  be  departed  from  for  reasons 
moving  from  the  circumstances  of  a  particular  case.  Refer- 
ence to  adjudged  cases  in  the  courts  of  other  states  only  serves 
to  confirm  us  in  the  views  we  have  expressed:  Clark  v.  Jetton, 
5  Sneed,  229;  Allen  v.  Allen,  13  S.  C.  512;  36  Am.  Rep.  716; 
Weston  V.  Johnson,  48  Ind.  1. 

The  judgment  should  be  affirmed. 

Earl  and  Peckham,  JJ.,  dissented. 


AsKMFTioM  OF  Lboaciss:  See  note  to  Hambrough't  Bair  r.  Hoat^  37  Am. 
Doc.  667-671. 

ADVANCSMEins:  See  note  to  MUler's  Appeal,  80  Am.  Dec.  669-M6. 
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Harris  County  v.  Campbell, 

[68  Texas,  22.] 

OonuTT  EhiPLOYiNo  Onk  to  do  Certain  Work,  and  accepting  it,  going 
into  possession,  and  using  it  after  it  is  finished,  is  liable  for  the  reason- 
able value  of  the  work,  though  not  performed  strictly  according  to  the 
contract. 

AaaiaNMENT  of  Part  or  Choss  in  Action  for  valuable  consideration  is 
good  in  equity,  and  may  be  made  either  by  direct  transfer,  or  by  an 
order  drawn  upon  the  particular  fund.  Contra  at  common  law,  so  as  to 
give  the  assignee  a  right  of  action  upon  it. 

Absionhemt  of  Pakt  of  Chose  in  Action,  by  an  order  supported  by  a  suf- 
ficient consideration,  but  not  drawn  against  a  particular  fund,  is  not 
enforceable  against  the  debtor,  even  in  equity. 

AssxQNEB  OF  Part  OF  DEBT  ACQUIRES  RiOHT  OF  AcTiON  in  equity  against  the 
debtor;  and  not  only  a  lien  upon  the  fund,  but  a  property  in  the  fund 
itself;  and  he  may  bring  in  all  the  parties  in  interest,  and  force  the  pay- 
ment of  the  obligation,  and  the  distribution  of  the  proceeds  among  those 
entitled  to  it;  and  the  parties  who  have  established  claims  against  the 
fund  are  entitled  to  be  paid  therefrom  in  the  order  of  the  respective 
dates  at  which  their  rights  were  respectively  fixed. 

W.  C.  OliveTy  for  the  appellant. 

W.  P.  Hamhleriy  for  Mitchell  &  Co.,  Dumble,  and  Campbell. 

Fisher  and  Kirlicks,  for  the  intervener,  Keller. 

By  Court,  Gaines,  J.  On  the  seventeenth  day  of  Septem- 
ber, 1884,  P.  H.  Campbell  entered  into  a  contract  with  Harris 
County,  through  the  proper  authorities,  to  put  inside  blinds  in 
the  court-house  of  that  county.     The  price  agreed  upon  waa 
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$1,398.  He  claimed  to  have  completed  his  contract,  which 
the  county  denied,  on  the  ground  that  the  blinds  put  in  by 
him  were  not  in  accordance  with  the  terms  of  the  agreement. 
During  the  progress  of  the  work  the  county  paid  him  $500, 
but  the  commissioners'  court  finally  rejected  his  claim  for  the 
balance  of  $898.  In  October,  1884,  he  gave  an  order  upon 
the  county  judge  of  the  county  in  favor  of  one  De  Waul  for 
$150,  which  was  subsequently  transferred  to  Herman  Keller. 
On  the  9th  of  December,  1884,  Campbell  also  drew  an  order  for 
$600  in  favor  of  Mitchell  &  Co.,  directed  "  to  the  county  com- 
missioners of  Harris  County,"  payable  out  of  the  amount  due 
him  for  putting  blinds  in  the  court-house,  and  in  the  same 
instrument  expressly  transferred  to  the  payees  for  a  valuable 
consideration  a  sufiicient  amount  of  his  claim  against  the 
county  to  pay  said  sum.  On  the  third  day  of  January,  1885, 
he  gave  a  like  order  and  transfer  to  George  Dumble  for  $150. 
On  the  eleventh  day  of  March,  1885,  Hildebrand  &  Co.,  hav- 
ing an  account  against  Campbell  for  the  blinds  furnished  him 
by  them,  and  which  he  had  put  in  the  court-house  under  his 
contract,  delivered  an  attested  copy  thereof  to  the  county 
judge  in  order  to  secure  the  benefit  of  the  provision  of  article 
3176  of  the  Revised  Statutes.  A  notice  of  the  presentation  of 
this  account  was  given  to  the  original  contractor  by  the  au- 
thorities, and  he  gave  no  notice  that  it  was  disputed  by  him. 

Campbell  brought  suit  against  Harris  County  for  the  use  of 
himself  and  of  Mitchell  &  Co.  and  of  Dumble,  and  made  Hilde- 
brand &  Co.  parties  defendant.  Keller  intervened,  setting  up 
his  claim  to  a  part  of  the  sum  sued  for.  The  case  was  sub- 
mitted to  a  jury,  and  resulted  in  a  verdict  and  judgment 
against  the  county  for  the  balance  of  the  contract  price  for 
putting  in  the  blinds,  in  favor  of  Hildebrand  &  Co.  for  the 
amount  of  their  claim,  and  in  favor  of  Mitchell  &  Co.  and 
Dumble  for  the  remainder  of  the  judgment  against  th  3  county, 
after  satisfying  Hildebrand  &  Co.'s  debt,  to  be  divided  between 
them  in  proportion  to  the  amount  of  their  respective  claims, 
and  that  Keller  take  nothing  by  his  plea  of  intervention. 
From  this  judgment  all  the  parties  except  Hildebrand  &  Co. 
have  appealed  to  this  court. 

We  think  the  county  of  Harris  has  nothing  to  complain  of 
in  the  proceedings  of  the  court  below.  The  evidence  was  con- 
flicting upon  the  question  whether  the  contract  was  complied 
with  or  not,  and  this  court  cannot  undertake  to  say,  from  in- 
epection  of  the  written  agreement  under  the  testimony  adduced^ 
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that  it  was  not.  It  was  a  question  for  the  jury,  and  one  upon 
which  their  verdict  is  decisive.  But  it  is  assigned,  in  sub- 
stance, that  the  court  erred  in  charging  the  jury  that  if  they 
found  that  the  contrast  had  not  been  complied  with,  and  yet 
if  they  found  that  Campbell  had  done  the  work  for  the  county, 
and  the  county  had  accepted  the  work,  or  gone  into  possession 
of  and  used  the  blinds,  then  they  should  find  for  the  plaintiff 
for  the  reasonable  value  of  the  blinds.  The  charge,  abstractly 
■considered,  is  certainly  correct,  and  we  think  it  was  warranted 
by  the  evidence.  It  does  not  appear  when  the  work  was 
finished,  but  plaintiff  testified  it  was  completed  according  to 
contract. 

W.  C.  Anders,  who  was  county  judge  during  1885,  testified 
that  the  orders  were  presented  and  were  rejected  by  him,  or 
by  the  commissioners'  court,  because  the  work  was  not  then 
<3ompleted.  The  last  order  was  given  in  January  of  that  year, 
and  it  may  be  inferred  from  this  testimony  that  the  blinds 
were  then  unfinished.  But  the  work  was  evidently  begun 
long  before,  and  if  the  blinds  were  a  foot  too  short,  as  is 
claimed,  the  authorities  of  the  county  must  have  known  it; 
yet  we  have  no  evidence  of  any  notice  to  plaintiff  that  they 
would  be  rejected,  except  from  the  witness  Ellis,  who  testified 
he  told  him  they  would  not  be  received,  but  whose  authority 
to  do  so  does  not  appear,  and  from  E.  B.  Hamblen,  formerly 
county  judge,  who  stated  that  he  told  Campbell  the  blinds 
would  not  be  received  when  it  was  discovered  they  were  too 
short,  but  that  he  went  out  of  ofiBce  before  anything  was  done 
iibout  it.  The  blinds  remained  in  the  court-house,  and  were 
used,  and  not  rejected  by  any  formal  order  of  the  commission- 
ers' court  until  June,  1885.  We  think  this  evidence  amply 
warranted  the  charge  of  which  complaint  has  been  made  by 
the  county.  We  find  no  error  in  the  judgment  prejudicial  to 
the  defendant  county. 

But  as  between  the  conflicting  claimants  of  the  fund,  some 
serious  questions  arise.  Did  Mitchell  &  Co.  and  Dumble  ac- 
quire any  right  to  any  part  of  this  fund  by  their  respective 
orders  and  transfers  from  plaintiff  Campbell?  Did  De  Waul, 
who  assigned  to  Keller,  acquire  any  ?  And  if  so,  are  these 
claimants  to  be  postponed  until  Hildebrand  &  Co.  are  satis- 
fied? It  is  well  settled  that  at  common  law  a  chose  in  action 
cannot  be  assigned  in  part,  so  as  to  enable  the  assignee  of 
such  part  to  bring  suit  upon  it.  The  reason  of  the  rule  is, 
that  it  is  unjust  to  the  debtor  to  permit  the  creditor  to  split 


470  Harris  County  v.  Campbell.  [Texas^ 

up  the  debt,  and  thereby  subject  him  to  more  than  one  suit 
for  its  collection.  Following  the  analogy  of  this  rule,  there 
are  authorities  which  hold  that  such  a  transfer  does  not  even- 
convey  an  interest  in  equity,  unless  it  be  assented  to  by  the- 
debtor  himself.  The  leading  case  supporting  this  proposition 
seems  to  be  Mandeville  v.  Welch,  5  Wheat.  277,  in  which  this 
doctrine  was  enunciated,  but  which  was  a  suit  at  law,  and 
consequently  did  not  involve  this  question.  Since  all  the 
claimants  of  a  fund  or  debt  may  be  made  parties  to  a  suit  in 
equity,  the  reason  of  the  rule  does  not  apply  to  cases  of  equi- 
table cognizance;  and  where  one  has  agreed,  for  a  valuable 
consideration,  that  another  shall  have  a  part  of  a  debt  due  to 
him  from  a  third  party,  and  has  accordingly  made  a  transfer 
of  such  part,  justice  manifestly  requires  that  the  agreement 
should  be  enforced,  when  it  can  be  done  without  prejudice  ta 
the  debtor.  Accordingly,  it  now  seems  to  be  held  by  the  great 
weight  of  authority  that  an  assignment  of  a  part  of  a  chose  in 
action,  for  a  valuable  consideration,  is  good  in  equity,  and  that 
it  may  be  made  either  by  direct  transfer,  or  by  an  order  drawn 
upon  the  particular  fund:  Goldman  v.  Blum,  58  Tex.  630; 
Caldwell  v.  Hartupee,  70  Pa.  St.  74;  Hall  v.  City  of  Buffalo,  2: 
Abb.  App.  301;  Brill  v.  Tmtle,  81  N.  Y.  454;  37  Am.  Rep.  515; 
Moody  v.  Kyle,  34  Miss.  506;  Field  v.  Mayor  of  New  York,  6- 
N.  Y.  179;  57  Am.  Dec.  435;  Burn  v.  Carvalho,  4  Mylne  &  C. 
690;  Row  v.  Dawson,  1-  Ves.  Sen.  331;  Ex  parte  South,  5 
Swanst.  392. 

In  support  of  this  doctrine,  we  have  the  very  decided  opinion 
of  recent  text- writers  of  very  high  authority:  See  1  Daniels  on 
Negotiable  Instruments,  sec.  23,  p.  25;  3  Pomeroy's  Eq.  Jur. 
291,  sec.  1280,  and  note  1  on  page  292.  Mr.  Parsons,  in  his 
work  on  bills  and  notes,  seems  to  admit  that  this  is  the  rule 
in  courts  of  equity:  1  Parsons  on  Bills  and  Notes,  334,  335. 
Such  is  also  the  opinion  of  Judge  Story^  who  delivered  the 
opinion  of  the  court  in  Mandeville  v.  Welch,  supra:  1  Story's 
Eq.  Jur.,  sec.  1144. 

Both  the  order  of  Mitchell  &  Co.  and  that  of  Dumble  con- 
tained an  express  transfer  of  so  much  of  the  fund  due  from  the 
county  as  was  required  to  pay  them  respectively;  and  it  fol- 
lows from  what  we  have  said  that  in  our  opinion  they  became 
the  owners,  at  the  dates  of  the  orders  respectively,  of  the  re- 
spective parts  of  the  debt  so  assigned. 

The  case  of  the  intervenor  Keller  is  dififerent.  The  draft 
transferred  to  him  by  De  Waul  is  supported  by  a  considera- 
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tion,  but  is  not  expressly  drawn  upon  the  fund  in  question. 
An  order  expressly  for  part  of  a  particular  debt  is  a  transfer 
of  such  portion,  because  it  shows  a  manifest  intention  to  assign 
to  the  payee  the  sum  so  ordered:  1  Daniels  on  Negotiable  In- 
struments, sec.  23.  But  this  cannot  be  said  when  there  is 
nothing  in  the  instrument  to  show  that  it  is  made  payable  out 
of  any  particular  fund,  and  it  is  therefore  held  that  such  an 
order  is  not  an  assignment:  Phillips  v.  Stagg,  2  Edw.  Ch.  108; 
Harrison  v.  Williamson,  2  Id.  430;  Winter  v.  Drury,  5  N.  Y. 
525;  see  also  Brill  v.  Tuttle,  supra.  It  is  not  necessary  for  us 
to  decide  whether  or  not  the  intention  of  the  parties  to  make 
the  order  payable  out  of  the  debt  to  become  due  from  the 
county  could  be  shown  by  parol  evidence  and  by  the  circum- 
stances of  the  case.  It  is  sufficient  to  say  that  it  was  not 
shown  on  the  trial  below,  and  that  the  court  did  not  err  in 
instructing  the  jury  to  find  against  intervenor  Kellei*.  It  may 
be  remarked,  however,  that  Campbell  testified  that  after  he 
gave  the  order  to  De  Waul,  he  paid  him  twenty-five  dollars 
upon  it,  which  would  seem  inconsistent  with  the  idea  that  an 
assignment  was  intended. 

We  have  seen  that  the  debt  of  defendants  Hildebrand  &  Co. 
is  a  claim  for  material  furnished  to  Campbell  to  enable  him  to 
complete  his  contract  with  the  county;  that  the  account  was 
attested  and  presented  as  required  by  the  statute  then  in 
force,  and  was  admitted  to  be  just  by  Campbell.  But  in  Ho- 
rnn  v.  Frank,  51  Tex.  401,  and  Loonie  v.  Frank,  51  Id.  406,  it 
is  held  that  this  statute  does  not  give  the  subcontractor  a  lien 
upon  the  property,  but  a  right  to  fix  a  liability  from  the  owner 
to  him  for  his  debt,  not,  however,  to  exceed  the  amount  then 
due  on  the  original  contract.  Mr.  Pomeroy  says  when  a  part 
of  a  debt  is  assigned,  the  assignee  acquires  a  right  of  action 
in  equity  against  the  debtor,  and  not  only  a  lien  upon  the 
fund,  but  a  property  in  the  fund  itself:  3  Pomeroy's  Eq.  Jur., 
sec.  1280,  p.  292. 

There  are  cases  not  going  to  this  extent,  but  we  think  it  the 
better  doctrine,  and  well  supported  by  authority.  No  reason 
is  seen  why  one  having  a  right  to  a  part  of  a  debt  should  not 
be  permitted  in  courts  of  equitable  cognizance  to  bring  in  all 
the  parties  at  interest,  and  force  the  payment  of  the  obligation 
and  the  distribution  of  the  proceeds  among  those  entitled  to 
it.  The  assignments  were  made  to  Mitchell  &  Co.  and  Duai- 
ble,  and  the  county  had  notice  before  Hildebrand  &  Co.  filed 
their  account.     It  is  a  necessary  deduction,  therefore,  from 
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the  principles  just  laid  down,  that  the  latter  have  no  claim 
against  the  county  until  the  assignees  above  named  had  been 
fully  paid.  If  at  the  time  they  sought  to  fix  the  liability  of 
Harris  County  it  owed  Mitchell  &  Co.  and  Dumble  the  amount 
of  their  respective  claims,  it  did  not  owe  the  same  money  to 
the  original  contractor;  in  other  words,  it  was  entitled  to  a 
credit  on  its  debt  to  him  to  the  amount  of  their  respective 
claims. 

Hildebrand  &  Co.  were  entitled  to  a  judgment  against  their 
co-defendant,  the  county,  for  the  balance  that  remained  after 
paying  the  claims  of  Mitchell  &  Co.  and  Dumble  respectively; 
and  because  they  had  a  judgment  for  payment  of  their  claim 
in  full,  the  judgment  will  be  reversed. 

It  is  to  be  remarked,  further,  that  the  parties  who  established 
claims  upon  the  fund  were  entitled  to  be  paid  therefrom  in 
order  of  the  respective  dates  at  which  their  rights  were  re- 
spectively fixed.  The  equitable  rule  applies,  that  the  first  in 
time  is  the  first  in  right. 

The  cases  of  Lindsay  v.  Price,  33  Tex.  280,  and  of  Kaigler 
V.  Frank,  36  Id.  305,  have  been  considered  in  determining  the 
questions  we  have  had  before  us,  and  we  have  not  found  the 
points  there  decided  in  confiict  with  the  propositions  laid  down 
in  this  opinion.  There  are,  however,  doctrines  announced  in 
the  argument  of  these  cases  to  which  we  do  not  assent. 

Because  of  the  error  we  have  pointed  out,  the  judgment  is 
reversed,  and  the  cause  remanded. 


Assignment  of  Part  of  Demand.  — The  rule  as  promulgated  in  the  prin- 
cipal case  is  sustained  by  an  unbroken  line  of  authorities,  and  the  opinion  of 
eminent  text- writers  clothed  in  so  nearly  the  same  language  that  the  multipli- 
cation of  cases  and  of  words  can  hardly  be  deemed  necessary.  The  doctrine  is 
thus  tersely  announced  in  Hutchinson  v.  Simon,  57  Miss.  629,  by  Chalmers, 
J.,  after  stating  the  undisputed  rule  as  it  obtains  in  courts  of  law:  "That 
the  assignment  of  a  portion  only  of  a  particular  debt  or  fund  is  invalid,  and 
not  enforceable  against  the  debtor  without  an  express  assent  and  assumption 
on  his  part Such  is  undoubtedly  the  rule  in  courts  of  law,  for  the  suffi- 
cient reason  that  it  would  subject  the  debtor  to  a  multiplicity  of  suits  at  the 
instance  of  each  assignee  of  separate  portions  of  the  debt;  and  as  the  original 
creditor  would  be  no  party  to  those  suits,  and  might  thereafter,  upon  a  suit 
brought  by  himself  for  the  whole  debt,  deny  the  assignments,  it  would  be  im- 
possible, in  a  court  of  law,  to  protect  the  rights  of  all  the  parties.  This 
reason  does  not  apply  to  courts  of  equity,  and  the  law  ceases  with  the  rea- 
son upon  which  it  is  founded.  Such  assignments  are  good  in  equity,  and 
may  be  there  enforced."  In  an  elaborate  opinion  by  Peters,  J.,  on  the  sub- 
ject, the  question  is  thoroughly  discussed,  numerous  cases  cited,  and  the 
same  result  reached,  in  Exchange  Bank  v.  McLeon,  73  Me.  498;  40  Am.  Rep. 
388.     Another  well-considered  case,  terminating  in  the  rule  as  above  enun- 
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■ciated,  is  that  of  James  v.  City  of  KewUm,  142  Mass.  368;  56  Am.  Rep.  692. 
^ually  as  well  a  considered  case,  citing  many  authorities  sustaining  this 
*ule,  is  First  National  Bank  v.  Kimherlanda,  16  W.  Va.  555.  Among  the  many 
.authorities  supporting  the  doctrine  thus  laid  down  may  be  cited  Field  v. 
Mayor  etc.  of  New  York,  57  Am.  Dec.  435,  and  note  441;  Grain  v.  AUrich, 
•99  Id.  423;  Fordyce  v.  Nelson,  91  Ind.  447;  Caldwell  v.  Hartupee,  70  Pa.  St. 
74;  Bisley  v.  PJuxnix  Bank,  83  N.  Y.  318;  38  Am.  Rep.  421;  Daniels  v.  ifin- 
Jiard,  53  Ga.  359;  Etiieridge  v.  Vemoy,  74  N.  C.  800;  Lapping  v.  Duffy,  47 
Jnd.  51;  Bowery.  Hadden  etc.  Co.,  30  N.  J.  Eq.  171;  Gardner  v.  Smill>,  6 
Heisk.  256;  Des  Moines  v,  Hinkley,  62  Iowa,  637;  Canty  v.  Latterner,  31  Minn. 
239:  Weik  v,  Pufjh,  92  Ind.  382;  Christmas  v.  Bussell,  14  Wall.  69;  Trist  v. 
Child,  21  Id.  441;  Peugh  v.  Porter,  112  U.  S.  737;  2  Story's  Eq.  Jur.,  sec. 
1044;  1  Daniel's  Negotiable  Instruments,  sees.  22,  23;  3  Pomeroy's  Eq.  Jur., 
«ec.  1280;  Brice  v.  Bannister,  L.  K  3  Q.  B.  D.  569;  Ex  parte  Mom,  14  Id.  310; 
Perdval  v.  Dunn,  L.  R.  29  Ch.  128. 

The  following  are  the  leading  cases  generally  cited  and  relied  upon  as 
■decisive  of  the  rule  that  the  assignee  of  part  of  a  demand  or  chose  in  action 
cannot  enforce  his  claim  in  an  action  at  law,  unless  there  has  been  an  accept- 
ance on  the  part  of  the  debtor:  Mandeville  v.  Welch,  5  Wheat.  277;  Gibson  v, 
Cooke,  20  Pick.  15;  32  Am.  Dec.  194;  Bobbins  v.  Bacm,  3  Greenl.  343;  Tieman 
V.  Jackson,  5  Pet.  680,  597;  Wilson  v.  Carson,  12  Md.  64;  Tliomas  v.  Rock  Isl- 
■and  etc.  Mining  Co.,  54  Cal.  678;  Moore  v.  Gravelot,  3  111.  App.  442;  Burnett 
V.  Crandall,  63  Mo.  410;  Beardslee  v.  Morgner,  73  Id.  22;  and  in  a  late  case 
the  rule  has  been  applied  as  between  master  and  servant,  it  being  held  that 
an  employer  is  not  bound  to  recognize  a  partial  assignment  of  his  employee's 
future  earnings:  Carter  v.  Nichols,  58  Vt.  553.  In  equity,  however,  the  con- 
sent of  the  debtor  is  not  necessary  to  the.  enforcement  of  the  demand:  First 
National  Bank  v.  Kimberlands,  16  W.  Va.  555;  James  v.  City  of  Newton,  56 
Am.  Rep.  692.  In  the  latter  case  the  rule  is  well  stated.  It  is  there  said: 
"In  equity  there  may  be,  without  the  consent  of  the  debtor,  an  assignment 
•of  part  of  the  entire  debt.  It  is  conceded  that  as  between  assignor  and  as- 
signee there  may  be  such  an  assignment.  The  law  that  if  the  debtor  assents 
to  the  assignment  in  such  a  manner  as  to  imply  a  promise  to  the  assignee  to 
pay  to  him  the  sum  assigned,  then  the  assignee  can  maintain  an  action,  rests 
upon  the  theory  that  the  assignment  has  transferred  the  property  in  the  sum 
assigned  to  the  assignee,  as  the  consideration  of  the  debtor's  promise  to  pay 
the  assignee,  and  that  by  this  promise  the  indebtedness  to  the  assignor  is 
pro  tanto  discharged.  It  has  been  held  by  courts  of  equity,  which  have  hesi- 
tated to  enforce  partial  assignments  against  the  debtor,  that  if  he  brings  a 
bill  of  interpleader  against  all  the  persons  claiming  the  debt  or  fund,  or 
parts  of  it,  the  rights  of  the  defendants  will  be  determined  and  enforced, 
because  the  debtor,  although  he  has  not  expressly  promised  to  pay  the  aa* 
signeea,  yet  asks  that  the  fund  be  distributed  or  the  debt  paid  to  the  diflferent 
defendants  according  to  their  rights  as  between  themselves.  In  many  juris- 
dictions courts  of  equity  have  gone  further,  and  have  held  that  an  assignment 
of  a  part  of  a  fund  or  debt  may  be  enforced  in  equity  by  a  bill  brought  by 
the  assignee  against  the  debtor  and  assignor  while  the  debt  remains  unpaid. 
....  But  some  courts  of  equity  have  gone  still  further,  and  have  held  that 
after  notice  of  a  partial  assignment  of  a  debt  a  debtor  cannot  rightfully  pay 
the  sura  assigned  to  his  creditor,  and  if  he  does,  that  this  is  no  defense  to  a 
bill  by  the  assignee." 

Mr.  Pomeroy  says:  "The  doctrine  that  the  equitable  assignee  obtains,  not 
•imply  a  right  of  action  against  the  depositary,  mandatary,  or  debtor,  but  aa 
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equitable  property  in  the  fund  itself,  is  carried  out  into  all  of  its  legitimate 
consequences.  Thus  the  assignee  may  not  only  recover  the  money  from  the 
original  depositary,  the  drawee,  but  may  pursue  it  or  its  proceeds  under 
any  change  of  form,  as  long  as  it  can  be  certainly  identified,  into  the  hands  of 
third  persons  who  may  have  acquired  possession  of  it  from  the  depositary  as 
volunteers,  or  with  notice  of  the  assignee's  prior  right.  The  fund  in  this  re- 
spect resembles  a  fund  impressed  with  a  trust":  3  Pomeroy's  Eq.  Jur.,  sec. 
1280.  The  assignment  must  be  based  upon  a  valuable  consideration,  and 
when  the  order  is  drawn  upon  part  of  a  particular  fund  or  debt,  it  creates  an. 
equitable  assignment  of  such  fund  or  debt  pio  tanto,  and  though  not  acceptod,^ 
may  be  enforced  in  equity,  but  such  fund  or  debt  must  have  an  actual  or 
potential  existence,  or  the  draft  will  be  inoperative.  Still,  it  is  only  neces- 
sary to  make  the  assignment  valid  in  equity  that  the  particular  fund  or  debt 
should  have  a  potential  existence,  and  when  the  order  on  its  face  does  not 
clearly  show  what  fund  or  debt  is  drawn  upon,  parol  evidence  is  admissible 
to  show  that  it  was  drawn  upon  a  particular  fund  or  debt,  and  was  intended 
as  an  equitable  assignment:  First  National  Bank  v.  Kimberlands,  16  W.  Va. 
555,  590,  592.  This  rule  is  clearly  and  fully  stated  by  Rapallo,  J.,  in  Brilt 
V.  Tutile,  81  N.  Y.  454-457,  where  it  is  said:  "There  can  be  no  doubt  as  to 
the  rule  that  where,  for  a  valuable  consideration  from  the  payee,  an  order  is 
drawn  upon  a  third  party,  and  made  payable  out  of  a  particular  fund  then 
due  or  to  become  due  from  him  to  the  drawer,  the  delivery  of  the  order  ta 
the  payee  operates  as  an  assignment  pro  tanto  of  the  fund,  and  the  drawee  is 
bound,  after  notice  of  such  assignment,  to  apply  the  fund,  as  it  accrues,  ta 
the  payment  of  the  order,  and  to  no  other  purpose,  and  the  payee  may,  by 
action,  compel  such  application;  it  is  equally  well  established  that  if  a  draft 
be  drawn  generally  upon  the  drawee,  to  be  paid  by  him  in  the  first  instance,  ■ 
on  the  credit  of  the  drawer,  and  without  regard  to  the  source  from  which 
the  money  used  for  its  payment  is  obtained,  the  designation  by  tne  drawer  of 
a  particular  fund,  out  of  which  the  drawee  is  subsequently  to  reimburse  him- 
self for  such  payment,  or  a  particular  account  to  which  it  is  to  be  chsirged,  will 
not  convert  the  draft  into  an  assignment  of  the  fund,  and  the  payee  of  the 
draft  can  have  no  action  thereon  against  the  drawee  unless  he  duly  accepts. 
In  all  cases,  therefore,  in  which  a  particular  fund  to  accrue  in  futuro  is 
designated  in  the  draft,  and  the  language  is  ambiguous,  the  turning-point  is, 
whether  it  was  the  intention  of  the  parties  that  the  payment  should  be  made- 
only  out  of  the  designated  fund,  when  or  as  it  should  accrue,  or  whether  the 
direction  to  the  drawee  to  pay  was  intended  to  be  absolute,  and  the  fund 
was  mentioned  only  as  a  source  of  reimbursement,  or  as  an  instruction  as  ta 
book-keeping."  This  rule  is  supported  by  numerous  authorities,  among 
them  Moody  v.  Kyle,  34  Miss.  506;  Ricliardson  v.  Lighicap,  52  Id.  508;  KaJm- 
toeiler  v.  Anderson,  78  N.  C.  133;  Alger  v.  Scott,  54  N.  Y.  14;  Clajlin  v. 
KhnUll,  52  Vt.  6;  Peugh  v.  Porter,  112  U.  S.  737;  3  Pomeroy's  Eq.  Jur., 
sec.  1280;  1  Daniels  on  Negotiable  Instruments,  sec.  23.  Any  writing  which 
clearly  appropriates  the  debt  or  fund  to  a  person  will  in  equity  be  deemed 
an  assignment.  No  particular  form  is  necessary:  Boioer  v.  Hodden  etc.  Co., 
30  N.  J.  Eq.  171;  2  Story's  Eq.  Jur.,  sec.  1047;  liialey  v.  Pluxnix  Bank,  83 
N.  Y.  318;  38  Am.  Rep.  421.  But  a  mere  promise,  even  of  the  clearest  and 
most  solemn  kind,  to  pay  a  debt  out  of  a  particular  fund  is  not  an  assignment 
of  part  of  the  fund,  even  in  equity:  Christmas  v.  Russell,  14  Wall.  69.  It  was 
held,  however,  in  Risley  v.  Phoenix  Bank,  supra,  that  an  oral  assignment  for 
a  valid  consideration  of  a  portion  of  a  debt  was  valid  and  binding  in  equity. 
While  the  courts  in  Pennsylvania  have  recognized  the  rule  that  a  partial 
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assignment  of  a  contract  between  individuals  may  be  enforced  in  equity,  still 
it  has  been  there  held  that  where  a  municipality  is  a  party  to  the  contract,  it 
is  not  bound  to  recognize  or  pay  partial  assignments  of  the  claim  against  it, 
eiiher  with  or  without  notice,  on  the  ground  that  it  should  not  be  subjected 
to  the  embarrassments,  responsibilities,  and  costs  of  atljudicating  contracts 
to  which  it  is  not  a  party:  Appenls  of  PJiHadeliihia,  86  Pa.  St.  179;  Oeist's 
Appeal,  104  Id.  351.  On  the  other  hand,  it  has  been  held  in  the  same  state, 
though  not  by  a  court  of  last  resort,  that  an  order  by  a  contractor  on  the  city 
to  pay  a  certain  portion  of  the  amount  due  him  to  another,  after  acknowl- 
edgment on  the  part  of  the  city,  will  be  held  in  equity  as  an  equitable 
assignment:  Phoenix  Iron  Co.  v.  City  of  Philadelphia,  11  Phila.  203.  Tlie  follow- 
ing authorities:  Scott  v.  Porcher,  3  Mer.  652;  Walltoyn  v.  CottUs,  3  Id.  707, 
708;  Acton  v.  Woodgate,  2  Mylne  &  K.  492;  Garrard  v.  Lauderdale,  2  Russ. 
&  Al.  451;  Olegg  v.  Rees,  L.  R.  7  Ch.  71;  In  re  Fieshfeld,  L.  R.  11  Ch.  198, 
—  would  seem  to  establish  the  English  rule  to  be,  that  in  case  of  assign- 
mentj  of  a  part  of  a  specific  fund  or  debt  in  the  liands  of  a  third  person,  or 
owing  by  him,  his  assent  is  not  necessary  to  constitute  it  a  good  equitable 
assignment.  But  the  assignment,  appropriation,  or  order,  until  assented  to, 
expressly  or  impliedly,  by  the  assignee,  is  not  an  absolute  assignment,  and 
may  be  revoked  by  the  assignor. 


Collins  v.  McCarty. 

[68  Texas,  150.] 

Wherb  Legal  Title  to  Land  is  Vested  in  Trustee  for  the  benefit 
of  a  cestui  que  trust,  the  statute  of  limitations  will  run  against  the  for- 
mer, and  when  a  complete  bar  as  to  him,  the  cestui  que  trust  will  be  barred, 
though  she  labored  under  the  disability  of  coverture  at  the  time  that  the 
adverse  possession  constituting  the  bar  commenced.  This  rule  does  not 
apply  to  guardians  and  administratoi's,  to  the  prejudice  of  wards  and  heirs. 

Statttte  of  Limitations  does  not  Run  against  Trustee,  when  a  claim 
is  set  up  through  him  as  against  the  cestui  que  tittst;  nor  can  it  atfect 
the  rights  of  a  person  laboring  under  disability  when  the  action  arose,  if 
at  that  time  the  legal  title  was  in  bim,  though  the  control  of  the  property 
was  intrusted  to  another;  nor  does  it  apply  to  a  case  where  the  cause  of 
action  arose  from  any  breach  of  duty  or  trust  on  the  part  of  the  trustee, 
other  than  the  mere  failure  to  sue  within  the  period  of  limitation. 

Cooper  and  Estea,  for  the  appellant. 

A.  W.  De  Berry,  for  the  appellee. 

By  Court,  Willie,  C.  J.  This  cause  is  submitted  upon  an 
agreed  case.  It  is  an  action  of  trespass  to  try  title,  brought 
by  the  appellant,  Mrs.  Collins,  against  several  defendants,  to 
recover  two  thirds  of  1,280  acres  of  land,  originally  granted  to 
Wiley  V.  Collins,  as  assignee  of  Stephen  Wingate.  The  pleas 
rolied  on  by  the  defendants  were  the  statutes  of  limitations 
of  three  and  five  years.  Judgment  upon  these  pleas  was  ren- 
dered in  favor  of  all  the  defendants  but  one,  and  from  thai 
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judgment  the  plaintiff  appeals.  The  agreed  case  admits  that 
the  successful  defendants  fully  established  everything  neces- 
sary to  entitle  them  to  recover  under  the  five  years'  plea,  pro- 
vided the  statute  could  run  during  that  time  so  as  to  bar  a 
suit  by  Mrs.  Collins  for  the  land  in  controversy.  The  appel- 
lant contends,  however,  that  she  was  not  barred,  because,  at 
the  time  the  possession  of  the  defendants  under  which  they 
prescribe  commenced,  she  was  under  the  disability  of  cover- 
ture. The  appellee  replies  that  she  was  barred,  notwithstand- 
ing the  coverture,  because,  at  the  time  the  cause  of  action 
accrued,  the  legal  title  to  the  land  was  held  by  a  trustee  for 
the  benefit  of  Mrs.  Collins;  that  the  statute  commenced  to  run 
against  him  and  completed  its  bar  during  his  trusteeship,  and 
limitations  having  run  against  him,  it  barred  also  all  right  of 
action  on  the  part  of  his  cestui  que  trust.  This  issue  between 
the  parties  presents  the  only  question  in  the  case. 

The  facts  are,  that  on  the  twenty-seventh  day  of  April,  1858, 
Wiley  V.  Collins,  the  original  patentee  of  the  land,  and  then 
-and  still  the  husband  of  the  appellant,  made  a  conveyance  of 
it  to  Albert  N.  Mills,  in  trust  for  the  benefit  of  the  appellant. 
The  deed  recited  that  the  grantor  had  used  property  of  his 
wife  to  the  value  of  two  thousand  five  hundred  dollars  in  pay- 
ment of  his  individual  debts,  and  that  he  wished  to  vest  in 
her  the  land  described  as  a  compensation  for  the  sum  thus 
used,  believing  it  to  be  worth  about  two  thousand  five  hundred 
dollars;  and  "as  a  husband  [could]  cannot  convey  directly  to 
his  wife,"  therefore  he  conveyed  to  said  Mills  the  said  land,  to 
hold  in  trust  for  the  sole  use  and  purpose  of  conveying  the 
€ame  to  his  said  wife  whenever  she  should  request  the  same. 
The  conveyance  was  made  by  the  trustee  to  Mrs.  Collins, 
March  2,  1885,  which  was  some  months  after  the  commence- 
ment of  this  suit. 

That  this  conveyance  vested  the  legal  title  in  Mills  for  the 
sole  use  and  benefit  of  Mrs.  Collins,  cannot  be  doubted;  and  it 
is  also  apparent  from  the  agreement  that  everything  necessary 
to  complete  the  bar  of  the  statute,  as  against  a  person  not 
-under  disability,  occurred  during  the  time  the  legal  title 
rested  in  him. 

The  question  for  decision  in  this  cause  is  for  the  first  time 
before  this  court,  though  it  has  been  passed  upon  by  the  courts 
•of  many  of  our  sister  states,  and  their  reports  show  great  uni- 
formity of  decision  upon  the  subject.  It  is  almost  universally 
held  that  when  suit  by  the  trustee  is  barred,  the  right  of  the 
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cestui  que  trust  to  sue  is  also  gone,  though  he  may  have  been 
under  disability  at  the  time  the  cause  of  action  arose:  Wing- 
field  V.  Virgin,  51  Ga.  139;  Wilmerding  v.  Euss,  33  Conn.  67; 
Williams  v.  Otey,  8  Humph.  563;  47  Am.  Dec.  632;  Molton  v. 
Henderson,  62  Ala.  426;  Smilie  v.  Biffle,  2  Pa.  St.  52;  44  Am. 
Dec.  156;  Long  v.  Cason,  4  Rich.  Eq.  60;  Crook  v.  Glenn,  30 
Md.  56;  Wood  on  Limitation,  sec.  205. 

In  Mississippi  a  contrary  doctrine  was  announced  in  Bacon 
V.  Gray,  23  Miss.  140,  by  a  divided  court,  and  has  been  ad- 
hered to  ever  since  in  that  state.  But  one  authority  is  cited 
in  support  of  the  views  of  the  majority  of  the  court  in  that 
case,  viz.,  Allen  v.  Sayer,  2  Vern.  368,  and  that  decision 
seems  in  conflict  with  the  views  of  the  same  court  in  the  sub- 
sequent case  of  Earl  v.  Countess  of  Huntington,  found  referred 
to  in  a  note  to  the  case  of  Wych  v.  East  India  Company,  3  P. 
Wms.  309,  Whether  the  two  cases  can  be  reconciled  or  not 
upon  the  ground  that  they  arose  upon  different  facts,  as  has 
been  attempted  by  some  law-writers,  is  not  important,  as  the 
doctrine  sought  to  be  deduced  from  the  case  of  Allen  v.  Sayer, 
supra,  by  the  Mississippi  court  has  not  met  with  the  sanction 
of  any  other  American  court,  so  far  as  we  can  discover.  In 
some  states,  however,  it  is  held  that  the  suit  of  an  heir  or  a 
ward  will  not  be  barred,  though  the  administrator  or  guardian 
could  not  maintain  the  action  by  reason  of  the  lapse  of  time. 
In  others,  these  parties  are  placed  upon  a  footing  with  trustees 
appointed  by  deed,  and  their  failure  to  sue  in  proper  time  bars 
the  right  of  action  in  those  whose  property  they  are  managing, 
though  these  be  under  disability.  In  reference  to  this,  it  is 
BuflScient  to  say  that  in  our  own  state  it  is  held  that  the  heir 
or  ward  under  disability  is  not  deprived  of  his  action  by  any . 
neglect  on  the  part  of  the  administrator  or  guardian  to  bring 
Buit  within  due  time:  Lacy  v.  Williams,  8  Tex.  182;  Hanks  v. 
Crosby,  64  Id.  483. 

However  much  the  courts  of  other  states  may  differ  upon 
this  point,  they  have  almost  universally  agreed  that  the  posi- 
tion of  a  trustee  under  deed  is  dififerent  from  that  of  a  guardian 
or  administrator,  the  trustee  holding  the  legal  while  the  cestui 
que  trust  holds  the  equitable  title;  whereas  the  heir  or  ward 
holds  the  legal  title,  subject  only  to  the  right  of  the  adminis- 
trator or  guardian,  to  control  the  estate  for  the  benefit  of  all 
parties  interested  in  it  or  its  administration:  Wingfield  v.  Vir- 
gin, supra;  Ladd  v.  Jackson,  43  Ga.  288. 

This  distinction  is  recognized  by  this  court  in  the  case  of 
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Hanks  v.  Crosby,  aupra,  though  its  sequence  that  the  cestui 
que  trust  is  barred  when  the  trustee  is  barred,  though  an  heir 
or  ward  could  not  be  prejudiced  by  the  laches  of  the  adminis- 
trator or  guardian,  is  not  authoritatively  announced. 

This  would  seem,  however,  to  be  a  natural  deduction;  for 
to  debar  the  owner  of  the  equitable  title  from  a  right  of  action, 
the  legal  title  must  be  fully  barred.  This  cannot  be  effected 
except  through  the  laches  of  the  one  in  whom  that  title  is 
fully  vested.  The  neglect  of  an  administrator  or  guardian  to 
bring  suit  in  proper  time  cannot  therefore  prejudice  the  title 
of  the  ward  or  heir  who  is  under  disability,  and  against  whom, 
therefore,  the  statute  of  limitations  cannot  run.  But  when 
the  full  legal  title  is  vested  in  a  trustee,  to  be  held  for  the  sole 
use  and  benefit  of  another,  and  subject  to  no  other  consideration 
except  that  it  shall  be  conveyed  to  such  other  person  on  de- 
mand, when  suit  by  the  grantee  is  barred,  the  full  legal  title 
is  barred,  and  according  to  well-established  principles,  the  legal 
estate  being  barred,  the  equitable  estate  is  also.  Whether  there 
may  not  be  sound  reasons  for  an  opposite  doctrine,  we  shall 
not  pause  to  consider.  The  principle  seems  thoroughly  em 
bedded  in  the  jurisprudence  of  this  country;  and  being  sup- 
jKjrted  by  reasoning  which  is  persuasive  of  its  correctness,  we 
feel  disposed  to  give  it  our  sanction  and  keep  within  the  line 
of  the  authorities.  But  it  cannot  be  extended  beyond  the 
case  made,  and  those  to  which  the  principles  announced  are 
precisely  applicable.  It  does  not,  of  course,  apply  to  cases 
where  a  claim  is  set  up  through  the  trustee,  as  against  the 
cestui  que  trusty  or  those  claiming  under  the  latter. 

It  cannot  affect  the  rights  of  a  person  laboring  under  dis- 
abilities when  the  cause  of  action  arose,  if  at  that  time  the 
legal  title  existed  in  him,  though  the  control  of  the  property 
was  intrusted  to  another,  nor  to  a  case  when  the  cause  of 
action  arose  from  any  breach  of  trust  on  the  part  of  the  trus- 
tee other  than  the  mere  failure  to  sue  within  the  period  of 
limitation. 

Other  exceptions  might  be  named,  but  it  will  be  time  enough 
to  pass  upon  them  when  demanded  by  some  case  under  de- 
cision. 

Even  as  thus  guarded,  the  doctrine  may  operate  harshly 
upon  parties  peculiarly  within  the  protection  of  courts  of 
equity;  but  it  is  not  the  only  case  in  which  such  parties  are 
made  to  suffer  from  the  neglect  or  misconduct  of  the  trustee 
to  whom  their  interests  have  been  confided  by  persons  seeking 
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to"  provide  for  their  welfare.  But  as  was  said  in  the  case  of 
Herndon  v.  Pratt^  6  Jones  Eq.  334:  "If  by  reason  of  neglect 
■on  the  part  of  trustees,  cestuis  que  trust  lose  the  trust  fund,  tlie 
remedy  is  against  the  trustees;  and  if  they  are  irresponsible, 
it  is  the  misfortune  of  the  ceatuia  que  trust,  growing  out  of  the 
want  of  forethought  on  the  part  of  the  maker  of  the  trust  under 
whom  they  claim." 

We  think  the  appellant's  suit  was  at  the  time  it  was  begun 
barred  as  to  the  parties  in  whose  favor  judgment  was  ren- 
dered below,  and  the  judgment  is  affirmed. 


Statutb  or  LiMTTATiOMS,  WHEN  Ba£  against  the  trustee,  is  also  a  bar 
aa'against  the  <xstui  que  trust :  Bryan  v.  Weems,  65  Am.  Dec.  407,  and  nota 
413;  MaaM  r.  Mcuon,  83  Id.  172;  note  to  Miles  v.  Thorve,  99  Id.  398. 

Statute  of  LnoTATiONS,  when  does  not  Rttn  as  between  trustee  and 
€e»tui  que  trust :  Miles  v.  Thome,  99  Am.  Deo.  384,  and  extended  note  389- 
39ft 


Teammell  and  Company  v.  Mount. 

[68  Texas,  210.] 

MwTHANio'a  Lisii  IS  NOT  Deveatei)  when  delivery  of  the  material  at  the 
building  in  defeated  by  the  act  or  direction  of  the  owner.  If  he  directs 
that  the  material  be  delivered  at  some  other  place,  or  after  it  is  pre- 
pared, and  nothing  remains  to  be  done  by  the  material-man  but  to  take 
it  to  the  building,  the  owner  violates  his  contract  and  refuses  to  receive 
it,  he  cannot  thus  defeat  the  lien. 

Mechanic's  Lien,  though  not  Fixed  before  Record  of  the  contract 
or  bill  of  particulars,  when  it  is  fixed,  relates  back  to  the  time  when 
the  work  was  performed  or  the  material  furnished,  and  takes  precedence 
of  aU  claims  to  the  property  improved  which  have  fastened  upon  it  since 
that  time. 

Pabtt  Allowing  Witness  to  Testitt  without  being  sworn  thereby  waives 
any  objection  to  it  on  that  account. 

Where  Property  Subject  to  Mechanic's  Lien  is  sold  under  attachment, 
after  which  the  lien  is  foreclosed,  the  surplus,  if  any,  after  satisfying 
the  lien,  should  be  paid  to  the  purchaser  under  attachment,  and  not  to 
the  original  owners. 

Cowan  and  Posey,  and  S.  H.  Cowan  and  O.  S.  Jones,  for  the 
appellants. 

By  Court,  Willie,  C.  J.  The  appellee  sued  the  firm  of 
Lawson,  Smith,  &  Co.  to  recover  an  amount  alleged  to  be  due 
him  from  that  firm,  on  account  of  a  contract,  in  which,  for  a 
specific  sum,  the  appellee  agreed  to  furnish  the  work  and 
material  necessary  to  build  for  the  appellants  four  stone  walls 
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of  a  house  of  dimensions  specified  in  the  contract.  He  also 
jjrayed  for  the  foreclosure  of  a  mechanic's  lien  upon  the  im- 
provements made  by  him,  and  the  lots  upon  which  they  were 
situated.  The  firm  of  Thomas  Trammell  &  Co.  were  made 
defendants,  under  an  allegation  that  they  claimed  some  kind 
of  interest  in  the  property. 

Judgment  was  rendered  for  the  plaintiff  for  the  sum  of 
$1,361.20,  and  foreclosing  a  lien  upon  the  lots  and  premises 
concerning  which  the  contract  was  made.  The  sheriff  was 
ordered  to  sell  these  as  under  execution,  satisfy  this  lien  and 
costs  out  of  the  proceeds  of  sale,  and  pay  the  remainder  to  the 
defendants  Lawson,  Smith,  &  Co.  From  this  judgment  the 
defendants  Thomas  Trammell  &  Co.  have  appealed  to  this 
nourt. 

The  facts  are:  Lawson,  Smith,  &  Co.  entered  into  a  verbal 
contract  with  Mount,  in  which  the  latter  agreed  to  build  the 
walls  of  a  stone  house  for  Lawson,  Smith,  &  Co.,  furnishing 
all  the  labor  and  material  necessary  for  that  purpose,  and  to 
finish  the  work  in  ninety  days  from  January  12,  1884,  they  to 
pay  him  therefor  two  thousand  three  hundred  dollars,  in  such 
sums  as  he  might  need  from  time  to  time  to  carry  on  the 
work,  and  the  remainder  at  its  completion.  Mount  com- 
menced work,  and  had  provided  a  large  quantity  of  stone, 
some  of  which  had  been  used  in  building  the  walls,  and  the 
remainder  fully  prepared  to  use  in  this  way,  when  Lawson, 
Smith,  &  Co.  notified  him  that  they  were  unable  to  comply 
with  their  part  of  the  contract,  and  Mount  was  forced  to  quit 
work.  This  was  on  the  8th  of  March,  1884;  and  on  the  18th 
of  the  same  month  Trammell  &  Co.  had  an  attachment 
levied  upon  the  lots  upon  which  the  stone  house  was  in  the 
course  of  being  built,  and  they  were  subsequently  sold  in  sat- 
isfaction of  the  attachment  lien,  and  bought  in  by  Trammell 
&  Co.  On  the  24th  of  March,  1884,  Mount  filed  with  the 
county  clerk,  and  had  recorded,  a  bill  of  particulars  of  the 
work  done  and  material  furnished  by  him,  and  its  value,  and 
had  a  duplicate  served  upon  the  defendants  Lawson,  Smith, 
&Co. 

It  was  developed  by  the  evidence  that  about  four  hundred 
perches  of  the  stone  included  in  the  bill  of  particulars  did  not 
enter  into  the  structure  of  the  walls,  and  that  it  was  not  de- 
livered upon  the  premises;  but  that  it  was  prepared  for  use 
in  the  building,  and  kept  one  mile  and  a  half  from  the  place 
where  the  walls  were  being  built.     It  is  claimed  by  the  ap- 
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pellants  that  for  this  material,  and  the  work  done  upon  it,  the 
appellee  has  no  lien  upon  the  premises.  According  to  the 
testimony,  the  work  done  upon  this  etone  cost  $1.50  per  perch; 
and  it  is  for  this  amount  that  the  lien  is  claimed. 

Our  statute  says  that  any  person,  or  firm,  lumber  dealer, 
artisan,  or  mechanic,  who  may  labor  or  furnish  material 
to  erect  any  house  or  improvement,  shall  have  a  lien  upon 
such  house,  etc.,  and  shall  have  a  lien  upon  the  lot  or  lots 
necessarily  connected  therewith  to  secure  payment  for  labor 
done,  lumber,  material,  machinery,  or  fixtures,  and  tools  fur- 
nished for  construction  or  repairs.  If,  therefore,  the  labor  on 
the  stone,  which  was  not  delivered  at  the  place  where  the 
walls  were  being  built,  was  furnished  for  their  construction, 
the  mechanic's  lien  attaches  to  the  property  subjected  to  it 
by  the  judgment  below,  unless  it  was  necessary  to  the  lien 
that  this  stone  should  have  actually  entered  into  the  con- 
struction of  the  walls.  It  is  held  by  some  authorities  that 
the  lien  cannot  exist  unless  the  material,  for  the  furnishing  of 
which  it  is  sought,  has  actually  gone  into  the  improvement  of 
the  property  for  which  it  was  intended:  Hunter  v.  Blanchard, 
18  111.  318;  68  Am.  Dec.  547;  Taggard  v.  Buckmore,  42  Me. 
77;  Schidenberg  v.  Prairie  Home  Institute,  65  Mo.  295.  By 
others  it  is  held  that  if  the  material  is  delivered  at  or  near 
the  building,  it  is  sufficient:  Esslinger  v.  Huehner,  22  Wis.  632; 
Neilson  v.  Iowa  Eastern  Ry  Co.,  51  Iowa,  190;  33  Am.  Rep.  124; 
Beckel  v.  Petticrew,  6  Ohio  St.  247.  And  by  others  the  lien  is 
upheld,  though  the  material  be  not  delivered  at  or  near  the 
building,  and  never  enters  into  its  construction:  Hinchman  v. 
Graham f  2  Serg,  &  R.  170,  and  authority  cited.  We  are  in- 
clined to  adopt  the  latter  view  in  cases  where  the  delivery  at 
the  building,  is  prevented  by  the  act  or  direction  of  the  owner. 
If  he  directs,  for  his  own  convenience,  that  the  material  be 
delivered  at  some  other  place,  or  after  it  is  prepared,  and 
nothing  is  left  to  be  done  by  the  material-man  but  to  take  it 
to  the  building-spot,  the  owner  violates  his  contract  and  re- 
fuses to  receive  it,  it  seems  that  justice  dictates  that,  through 
his  own  conduct,  the  owner  should  not  defeat  the  lien.  The 
language  of  the  statute  does  not  require  such  a  delivery,  nor 
does  it  require  that  the  material  should  actually  enter  into  the 
construction  of  the  improvement.  To  furnish  material  for  the 
construction  of  a  house,  and  to  furnish  materials  which  enter 
into  its  construction,  are  very  difierent  things.  To  give  our 
etatute  the  latter  construction  is  to  strain  its  words  beyond 
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their  usual  meaning,  and  this  should  not  be  done  for  the 
purpose  of  depriving  mechanics  and  others  of  the  protection 
which  the  statute  was  evidently  intended  to  give  them.  We 
rather  incline  to  a  liberal  construction  in  their  favor. 

We  have  heretofore  held  that  a  delivery  to  the  owner,  no 
matter  at  what  distance  from  the  building,  transfers  the  title 
to  the  material:  Fagan  v.  Boyle  Ice  M.  Co.,  65  Tex.  324.  It 
gives  the  owner  of  the  building  complete  ownership  and  con- 
trol over  it;  and  it  would  be  unjust  to  place  it  in  the  power  of 
the  person  to  whom  it  was  delivered  or  furnished,  to  defeat  a 
lien  upon  his  property  through  his  own  wrong  in  appropri- 
ating it  to  other  purposes  than  those  for  which  it  had  been 
furnished.  The  law  did  not,  certainly,  intend  to  leave  it  to 
the  owner  to  say  whether  the  material-man  should  have  his 
lien  or  not,  but  to  compel  the  lien  when  the  latter  had  done 
all  that  was  required  of  him,  though  the  owner  should  at- 
tempt to  defeat  it. 

The  present  is  a  strong  case  in  favor  of  the  mechanic.  He 
made  a  contract  to  construct  the  stone-work  of  a  house  for  a 
given  sum.  The  parties  with  whom  he  contracted  failed  to 
perform  their  part  of  the  contract,  and  forced  him  to  quit 
work.  Had  he  completed  the  work,  he  would  have  been  en- 
titled to  the  full  sum  agreed  on,  and  to  enforce  a  lien  to  col- 
lect it.  Under  the  law,  when  compelled  to  desist  from  the 
work,  he  was  entitled  to  a  pro  rata  recovery.  Why  should  he 
not  enforce  his  lien  to  the  same  extent?  The  law  gave  him  a 
lien  as  an  incident  to  the  contract.  Everything  that  he  did 
in  the  performance  of  that  contract  was  necessarily  done 
towards  the  construction  of  the  building,  and  as  necessarily 
carried  with  it  a  right  to  the  lien.  In  the  nature  of  things, 
much  of  the  work  had  to  be  done  away  from  the  building.  If 
the  contractor  had  been  permitted  to  go  on  with  his  contract, 
it  would  have  entered  into  the  improvement  he  had  agreed  to 
make.  If  forced  by  the  owners  to  stop  before  he  could  place 
the  work  in  the  building,  it  would  not  change  its  character. 
It  was  still  work  done  under  a  contract  for  constructing  the 
walls,  and  as  such  should  carry  with  it  a  lien  upon  the  build- 
ing. The  owner  was  not  thereby  relieved  from  the  liability  to 
pay  for  the  work  done,  and  his  liability  under  the  contract 
carried  with  it  the  mechanic's  lien. 

We  think  the  plaintiff  was  entitled  to  his  lien  Tor  all  work 
done  up  to  the  time  Lawson,  Smith,  &  Co.  defaulted  in  their 
contract,  including  the  work  done  upon  stone  which  was  not 
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carried  to  the  premises  where  the  building  was  Deing  con- 
structed. This  ruling  leaves  the  ownership  of  the  stone  in 
Lawson,  Smith,  &  Co.,  and  renders  it  subject  to  their  debts. 

There  is  nothing  in  the  objection  that  the  items  of  the  bill 
of  particulars  were  not  dated.  All  had  dates  attached  to 
them  except  one,  and  it  was  made  apparent  by  the  bill  itself 
that  this  was  done  during  the  continuance  of  the  contract. 

The  lien  of  a  mechanic,  though  not  fixed  before  record  of 
the  contract  or  bill  of  particulars,  when  it  is  fixed  relates 
back  to  the  time  when  the  work  was  performed  or  the  ma- 
terial furnished,  and  hence  takes  precedence  of  all  claims  to 
the  property  improved,  which  have  been  fastened  upon  it  since 
that  time.  This  is  the  effect  of  the  previous  decisions  of  this 
court:  Huch  v.  Gaylord,  50  Tex.  580;  Fagan  v.  Boyle  Ice  Mfg. 
Co.,  65  Id.  831.  The  registration  does  no  more  than  preserve 
a  lien  which  exists  already.  There  was  no  error  in  overrul- 
ing the  motion  for  a  new  trial.  The  appellants  allowed  the 
witness  to  give  his  testimony  without  being  sworn,  and  thereby 
waived  any  objection  to  it  on  that  account. 

But  there  was  error  in  ordering  the  surplus  proceeds  over  and 
above  enough  to  satisfy  the  plaintiff's  debt  and  costs  to  be  paid 
to  Lawson,  Smith,  &  Co.  The  appellants  were  the  owners  of  tlie 
equity  of  redemption  by  reason  of  their  purchase  at  the  attach- 
ment sale,  and  as  such  entitled  to  that  portion  of  the  proceeds 
of  the  sale  which  represented  that  equity.  The  equities  of  the 
plaintiff  and  the  appellants  were  before  the  court  for  adjust- 
ment, and  it  should  have  decreed  out  of  the  proceeds  of  sale  to 
the  plaintiff  enough  to  pay  his  debt  and  costs,  and  to  appel- 
lants, who  were  owners  of  the  property,  subject  to  the  plain- 
tiff's lien,  whatever  balance  might  remain.  The  judgment 
will  be  refused  at  the  costs  of  the  appellee,  so  as  to  decree  to 
the  appellants  this  surplus  of  the  proceeds.  In  all  other  re- 
spects it  is  afiirmed. 

Mechanic's  Lien  Attache3  feom  What  Date:  Monroe  v.  West,  79  Am. 
Dec.  524,  and  note  529;  Jfeea  v.  Ludington,  80  Id.  741;  Williams  v.  Chapmant 
65  Id.  069,  note  672. 

Material,  whether  must  Go  into  Buildinq  to  secure  mechanic's  lien: 
Chopin  V.  Persae  etc.  Paper  Works,  79  Am.  Dec.  263  and  note  274. 
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Inteesational  and  Great  Northern  Railroad 
Company  v.  Ddnham. 

[68  Texas,  23L] 

Texas  Statutb  Imposing  Liability  upon  Railrobd  Company  for  in- 
juries done  to  stock,  unless  the  railway  is  fenced,  does  not  apply  t» 
such  places  as  public  necessity  or  convenience  requires  should  be  left 
unfenced,  such  as  the  streets  of  a  city  or  town,  depot  or  contiguous 
grounds,  crossings  of  highways,  and  other  such  places;  but  when  injury 
happens  at  or  in  such  place,  the  burden  of  proof  is  on  the  company  to 
show  that  they  are  relieved  of  the  statutory  duty;  when  this  is  done,  it 
is  only  liable  for  negligence. 

Ijr  Absence  of  Proof  of  Negligence  of  Railroad  Compant  injur- 
ing stock  running  at  large  at  a  depot  in  the  settled  part  of  a  town 
where  the  company  could  not  fence  its  track,  as  public  necessity  required 
it  to  be  left  open,  the  company  is  not  liable. 

In  Action  against  Railroad  Compant  for  Injury  to  Stock  running 
at  large  in  a  town,  evidence  is  admissible  to  show  that  the  stock, 
under  the  law,  was  not  allowed  to  run  at  large,  as  the  company  may 
presume  a  compliance  with  such  law  by  the  owner  of  the  stock,  and  is 
excused  from  exercising  such  care  as  is  exacted,  when  animals  are  per- 
mitted to  run  at  large.  When  no  such  law  exists,  the  company  is  liable 
for  want  of  ordinary  care;  when  such  law  does  exist,  it  is  liable  only  for 
gross  negligence. 

Where  Railroad  is  Owned  by  One  Company  and  Leased  to  An- 
other, without  authority,  both  are  liable  for  injury  wrongfully  com- 
mitted by  the  lessee;  the  one  because  of  its  actual  operation  of  the  toad, 
and  the  other  because,  without  legislative  permission,  it  could  not  trans- 
fer its  franchise  temporarily,  so  as  to  release  itself  from  liability  for  th& 
acts  or  defaults  of  its  lessee. 

Edmundsj  for  the  appellant. 

By  Court,  Willie,  C.  J.  The  appellee  was  the  owner  of  a 
valuable  sow  and  brood  of  pigs  which  he  allowed  to  run  at 
large  in  the  town  of  Cotulla,  La  Salle  County.  While  tres- 
passing upon  the  track  of  appellants  at  their  depot  in  Cotulla, 
they  were  struck  by  the  engine  of  a  train,  and  the  sow  killed 
and  one  of  the  pigs  injured.  This  suit  was  brought  to  recover 
damages  for  the  injury;  and  the  district  court,  to  which  the 
cause  had  been  removed  by  appeal  from  a  justice's  court, 
rendered  judgment  in  favor  of  the  appellee  for  $42.50,  and 
from  that  judgment  this  appeal  is  taken. 

The  plaintiflF  proved  facts  tending  to  show  that  the  injury 
was  caused  by  the  engine  and  cars  of  the  defendant,  and  that 
the  railroad  was  not  fenced  at  the  place  where  it  happened, 
gave  evidence  of  the  amount  of  damages  he  incurved  thereby, 
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and  rested  bis  case.  The  defendant  proved  that  the  accident 
occurred  at  its  depot  grounds  within  the  town  of  Cotulla;  that 
the  town  was  then  built  up  on  both  sides  of  the  track;  and  if 
the  railroad  was  fenced  there,  it  would  create  a  great  incon- 
venience to  the  public,  as  they  could  not  then  pass  without 
difficulty  from  one  part  of  the  town  to  the  other.  No  proof  of 
negligence  of  any  character  was  proved  against  the  appellants, 
the  plaintiflf  relying  solely  upon  their  failure  to  fence  their 
track  as  conclusive  upon  that  point. 

During  the  trial  the  defendants  offered  in  evidence  certain 
proceedings  of  the  county  court  of  La  Salle  County,  showing 
that  stock  was  by  law  prohibited  from  running  at  large  in 
precinct  number  1  of  that  county,  which  embraced  the  town 
of  Cotulla.  Upon  objection  of  plaintiff,  these  proceedings  were 
excluded  from  the  jury,  and  to  this  action  the  defendants  re- 
served a  bill  of  exceptions. 

At  the  time  this  suit  was  tried  below,  the  case  of  Interna- 
tional and  Great  Northern  R.  R,  Co.  v.  Cocke,  64  Tex.  151,  had 
not  been  published  in  our  reports,  and  doubtless  had  not 
<3ome  to  the  knowledge  of  the  learned  district  judge  who  pre- 
sided at  the  trial,  or  he  would  have  followed  the  princi- 
ples there  declared  by  this  court.  We  then  held  that  **  the 
general  terms  of  our  statute  imposing  a  liability  on  railway 
companies  for  injuries  done  to  animals,  unless  their  railways 
are  fenced,  do  not  apply  to  such  places  as  public  necessity 
or  convenience  require  should  be  left  unfenced,  such  as  the 
streets  of  a  city  or  town,  depot  and  contiguous  grounds,  the 
crossings  of  highways,  and  other  like  places."  These  princi- 
ples are  supported  by  the  numerous  decisions  cited  in  the 
opinion  made  upon  statutes  similar  to  our  own,  and  consti- 
tute the  settled  law  of  our  state  upon  this  subject. 

It  was,  however,  said  in  that  case  that  when  an  injury  "  oc- 
curs within  the  limits  of  a  town  or  city,  it  rests  with  the  rail- 
way company  to  show  that  the  place  at  which  the  animal 
entered  was  one  which  under  the  law  it  was  not  permitted  to 
fence."  The  corporation  of  a  town  or  city  often  embraces 
territory  which  is  not  used  by  the  public  differently  or  to  a 
greater  extent  than  the  same  character  of  land  in  the  country. 
To  fence  the  road  at  such  places  would  not  interfere  with  the 
public  convenience,  and  as  to  these  places  there  is  no  reason 
why  the  railroad  company  should  not  comply  with  the  stat- 
utory requirement.  The  burden  of  showing  that  the  com- 
pany is  relieved  from  its  statutory  duty  is  thrown  upon  it,  and 
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when  this  is  established,  it  is  liable  only  in  the  event  that  the^ 
injury  has  resulted  from  the  want  of  ordinary  care. 

In  this  case  the  injury  occurred  at  the  depot  of  the  appel' 
lants,  and  within  the  settled  portion  of  the  town,  where  the- 
companies  could  not  have  fenced  their  track,  as  public  neces- 
sity required  that  it  should  be  kept  open;  and  no  proof  having 
been  made  that  the  injury  occurred  from  want  of  ordinary 
care  on  the  part  of  the  appellants,  judgment  should  have  gone 
in  their  favor.  The  court  should  have  charged  the  jury  in 
accordance  with  the  principles  herein  announced;  and  because 
this  was  not  done,  and  the  judgment  is  against  the  law  and 
the  evidence,  it  must  be  reversed. 

We  think,  too,  that  the  court  should  upon  another  trial,  ii 
requested,  admit  evidence  showing  that  stock  was  not,  under 
the  law  in  existence  when  the  injury  for  which  this  suit  was 
brought  occurred,  allowed  to  run  at  large  in  the  town  of  Co- 
tulla.  Railroad  companies  are  entitled  to  presume  that  every 
person  will  comply  with  the  law  which  forbids  the  owner  to 
allow  his  animals  to  run  at  large.  Hence  they  are  excused 
from  the  exercise  of  such  care  as  is  exacted  of  them  when 
animals  are  permitted  to  run  at  large.  When  there  is  no  such 
law,  they  are  liable  for  the  want  of  ordinary  care;  where  there 
is  such  a  law,  they  are  liable  only  for  gross  negligence.  The 
evidence  is  therefore  important  in  determining  the  degree  of 
negligence  for  which  the  appellants  may  be  responsible:  Inter- 
national and  Great  Northern  R.  R.  Co.  v.  Coclce,  supra. 

The  evidence  does  not  inform  us  as  to  why  this  action  was 
brought  against  the  two  railroad  companies  appellant.  There 
was  no  point  made  below  as  to  the  ownership  of  the  road,  and 
it  might  be  presumed  that  the  road  and  the  rolling  stock  that 
caused  the  injury  belonged  jointly  to  the  two  companies.  If^ 
however,  it  should  appear  that  it  was  owned  by  one  company 
and  leased  to  the  other  without  special  authority  from  the 
state,  both  companies  would  be  liable,  the  one  because  of  its 
actual  operation  of  the  road,  and  the  other  because  it  could 
not,  without  permission  of  the  legislature,  transfer  its  fran- 
chise even  temporarily  so  as  to  release  itself  from  liability  for 
the  acts  and  defaults  of  its  lessee:  Central  and  Montgomery 
R.  R.  Co.  V.  Morris  and  Crawford^  and  Gulf,  Colorado,  and 
Sante  Fe  R^y  Co.  v.  Morris  and  Crawford,  67  Tex.  692. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Railroad  Companies  are  not  Required  to  Fence  their  tracks  in  citie* 
and  towns:  Note  to  Greeley  v.  St.  Paul  etc.  B'y  Co.,  53  Am.  Rep.  19;  Blan- 
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/ord  V.  SfinneapoUs  etc.  R'y  Co.,  60  Id.  795;  Tonarmnda  R.  R.  Co.  v.  Hunger, 
49  Am.  Dec.  239. 

Railroad  Company  is  not  Liable  for  injury  to  stock  wrongfully  upon 
the  track,  nor  need  it  maintain  a  fence  against  such  stock:  Chopin  v.  Sullivan 
K.  R.,  75  Am.  Dec.  237,  and  note  240. 

Liability  of  Lessor  and  Lessee  oy  Railroad  for  the  negligence  of  the 
lessee:  Whitney  v.  Atlantic  etc.  R.  R.  Co..  69  Am.  Dec.  103,  and  note;  note 
to  Ohio  etc  R.  R.  Co.  v.  Dunbar,  71  Id.  295-298;  Singleton  v.  Southwestern 
R.  R.  Co.,  48  Am.  Rep.  574,  and  note  580. 


Geigsby  V.  Peak. 

[68  Texas,  2«5.] 

Estoppel.  —  One  Who  Ck>MVEYs  by  Deed  the  interest  in  land  allotted  to  him 
in  partition  is  not  thereby  estopped  from  maintaining  repartition  pro- 
ceedings to  obtain  a  larger  proportion  of  the  same  tract  than  was  set 
apart  to  him  in  the  first  partition,  which  was  concluded  duririe  his  in- 
fancy, and  when  his  right  is  based  upon  a  title  not  adjudicated  in  the 
first  proceeding. 

Doctrine  of  Implied  Warranty  in  Compulsory  Partition  does  not  apply 
to  one  who  seeks  in  repartition  to  obtain  a  larger  portion  of  the  same 
tract  of  land  than  was  set  apart  to  him  in  the  first  partition  made  dur- 
ing his  infancy,  and  when  he  claims  under  a  title,  not  adjudicated  in  the 
former  partition.  Such  doctrine  applies  only  to  the  title  under  which  he 
received  his  first  distributive  share. 

Implied  Warranty  in  Partition.  —  Partition  is  based  upon  the  fact,  real 
or  supposed,  that  the  parties  between  whom  it  is  made  own  the  thing 
partitioned,  and  it  is  to  protect  those  who  take  that  which  was  not 
owned  in  common  that  the  rule  of  implied  warranty  in  compulsory  par- 
tition is  invoked,  and  it  exists  only  so  far  as  is  necessary  to  give  such 
protection,  which  may  be  affected  by  repartition  ot  that  actually  owned 
in  common,  or  by  requiring  those  who  received  that  to  compensate  the 
others  for  the  interest  they  owned  before  partition. 

Implied  Warranty  in  Compulsory  Partition  does  not  carry  the  same  ob- 
ligation and  measure  of  liability  which  results  from  general  warranty  of 
title  by  deed,  for  on  failure  of  title  to  land  conveyed  by  deed  of  general 
warranty,  the  vendee  would  be  entitled  to  recover  the  purchase-money, 
with  interest,  but  on  failure  of  title  to  land  set  apart  to  one  in  partition, 
such  would  not  be  the  rule,  for  the  value  of  the  interest  in  the  land 
owned  by  such  person  at  the  time  of  partition  would  compensate  him. 
and  would  be  the  measure  of  recovery. 

Paktition  is  not  Means  for  Acquiring  Title,  but  through  it  every  com- 
mon owner  may  seek  and  acquire  the  right  to  the  exclusive  ownership 
and  possession  of  a  part  of  that  which  before  was  owned  by  all,  and  which 
each  co-owner  had  equal  right  to  own  and  possess. 

Richard  MorgaUy  Jr.,  and  Jeff  Ward,  Jr.,  for  the  appellant 
Stemmons  avd  Field,  and  Leake  and  Henry,  for  the  appellee. 


488  Grigsby  v.  Peak.  [Texas, 

By  Court,  Stayton,  J.  The  leading  facts  involved  in  this 
case  are  stated  in  the  cases  of  Caruth  v.  Grigsby^  57  Tex.  259, 
and  Grigsby  v.  Caruth,  57  Id.  273.  Every  question  but  one 
raised  in  this  case  was  decided  adversely  to  the  appellee  in 
the  cases  above  referred  to.  The  question  not  decided  in  the 
cases  mentioned  arises  on  the  following  facts:  — 

1.  The  land  of  which  that  in  controversy  is  a  part  was  com- 
munity property,  owned  by  John  Grigsby  and  his  wife,  Louisa. 

2.  John  Grigsby  died  in  1841,  leaving  nine  children,  of 
whom  seven  were  by  a  former  wife,  and  two  (D.  B,  and  Erne- 
line  Grigsby)  were  the  children  of  himself  and  his  wife 
Louisa. 

3.  The  entire  land  in  controversy  in  this  action,  belonging 
to  John  and  Louisa  Grigsby,  was  partitioned  in  the  probate 
court  having  the  administration  of  his  estate  among  his  nine 
children,  each  one  taking  an  equal  share. 

4.  There  was  no  partition  between  the  estates  of  John 
Grigsby  and  his  wife  Louisa,  and  that  made  purported  to  be 
only  a  partition  of  the  estate  of  John  Grigsby. 

5.  Louisa  Grigsby,  having  married  after  his  death,  had  one 
child  by  her  last  husband,  who  is  Maria  Louisa  Swindle,  and 
a  party  to  this  action,  to  whom,  however,  nothing  was  given 
in  the  partition  to  which  we  have  referred,  she  not  being  an 
heir  of  John  Grigsby. 

6.  After  the  partition  was  made,  Emeline  Grigsby  sold  the 
part  of  the  tract  set  apart  to  her  to  the  appellee  and  others, 
ind  D.  B.  Grigsby  subsequently  sold  the  part  set  apart  to  him 
to  other  persons. 

From  this  statement  it  will  be  seen  that  each  of  the  nine 
children  of  John  Grigsby  only  inherited  from  him  one  eigh- 
teenth of  the  tract  of  land  of  which  that  in  controversy  is  a 
part,  but  in  the  partition  made  they  each  received  two  eigh- 
teenths of  the  entire  tract  partitioned.  It  will  be  further  seen 
that  D.  B.  Grigsby  and  his  sister  Emeline,  as  well  as  the 
child  of  their  mother  by  her  second  husband,  each  inherited 
from  their  mother  three  eighteenths  of  the  land  in  controversy 
in  this  action. 

Through  the  partition  of  John  Grigsby's  estate,  each  of  his 
children  by  his  first  wife  received  double  the  quantity  of  land 
they  inherited  from  him,  while  D.  B.  and  Emeline  Grigsby  in 
that  partition  only  received  one  half  of  the  land  to  which  they 
were  entitled  by  inheritance  from  their  father  and  mother, 
while  the  daughter  of  their  mother  by  her  second  husband 
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received  nothing  at  all.  This  action  was  brought  by  D.  B. 
-Origsby  to  recover  two  eighteenths  of  the  land  described  in  the 
petition,  same  as  that  partitioned  as  the  estate  of  his  father, 
while  Mrs.  Swindle  seeks  to  recover  three  eighteenths  of  the 
«ame  land.  The  appellee  claims  nothing  except  through  the 
conveyance  of  Emeline  Grigsby. 

In  the  case  of  Caruth  v.  Grigsby,  57  Tex.  259,  it  was  held 
that  the  appellant  was  not  precluded  by  the  decree  of  the  pro- 
bate court,  which  preferred  only  to  partition  the  estate  of  John 
Grigsby  for  ascertaining  his  right  to  recover  on  his  claim  based 
on  inheritance  from  his  mother,  on  the  ground  that  a  party  is 
concluded  by  a  judgment  in  the  right  only  on  which  he  sues 
or  is  sued. 

In  the  case  of  Grigsby  v.  Caruth,  57  Tex.  269,  the  court  in- 
etructed  the  jury  as  follows:  "You  are  charged  that  if  you 
believe  from  the  evidence  that  Daniel  B.  Grigsby  accepted  the 
portion  of  the  land  set  aside  to  him  by  the  probate  court  of 
Anderson  County,  in  the  attempted  partition  of  the  league  and 
labor  survey  originally  granted  to  John  Grigsby,  and  after- 
ward conveyed  it  by  deed  or  deeds,  referring  to  such  partition 
as  his  source  of  title,  he  will  be  concluded  as  respects  the 
property  embraced  in  the  petition,  and  you  will  find  for  the 
defendant,  William  Caruth,  against  the  plaintiff,  Daniel  B. 
Grigsby." 

The  facts  in  that  case  were  such  as  to  involve  the  same  ques- 
tions and  principles  as  are  involved  in  this,  and  it  has  held 
that  the  facts  embraced  in  the  charge  given  did  noli  create 
&n  estoppel.  The  decisions  in  those  cases  to  which  we  have 
referred  are  directly  applicable  to  this,  which  is  but  a  part 
of  the  case  in  which  those  decisions  were  made,  severance 
having  been  made.  Seeing  no  reason  to  doubt  the  correctness 
of  the  decisions  made  ti  the  cases  referred  to,  the  questions 
iigain  presented  in  this  case  will  not  be  further  discussed. 

On  the  trial  of  this  cause,  the  court  gave  the  following 
<harge:  "  If  the  plaintiff,  D.  B.  Grigsby,  was  a  party  to  a  pro- 
ceeding in  the  probate  court  of  Anderson  County,  in  which  the 
land  in  controversy  in  this  suit  was  partitioned,  and  if  the 
said  Daniel  B.  Grigsby  was  allotted  a  portion  of  said  land, 
and  if  he  subsequently  accepted  a  portion  of  the  land  so 
allotted  to  him,  and  after  he  became  of  age  (twenty-one  years) 
sold  it,  he  is  bound  by  the  law  of  implied  warranty, — that  is 
to  say,  the  law  annexes  to  such  partition  a  warranty  of  title 
from  one  to  the  other  of  the  parties  or  co-tenants  in  such  par- 
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tition;  and  the  said  D.  B.  Grigsby,  not  having  been  disturbed 
in  the  possession  of  or  evicted  from  the  portion  assigned  to 
him  in  such  partition,  cannot  recover  in  this  suit;  and  you 
will,  as  to  the  said  D.  B.  Grigsby,  if  you  find  such  facts  to 
exist,  find  a  verdict  for  the  defendant."  Under  this  instruc- 
tion, a  verdict  and  judgment  were  entered  against  D.  B. 
Grigsby. 

It  is  now  insisted  that  this  charge  was  incorrect  in  view  of 
the  facts  of  the  case.  That  a  warranty  is  implied  in  cases  of 
compulsory  partition  made  between  tenants  in  common,  is  true: 
Ross  V.  Armstrong,  25  Tex.  Sup.  355.  This  rule  is  now  made 
statutory  (R.  S.,  art.  2483);  but  it  is  unnecessary  to  consider 
whether  the  warranty  given  by  the  statute  is  more  comprehen- 
sive than  was  implied  before  the  statute  was  passed,  for  be 
that  as  it  may,  this  case  must  be  determined  upon  the  princi- 
ples applicable  to  the  question  before  the  adoption  of  the 
Revised  Statutes. 

In  determining  the  nature  and  extent  of  a  warranty  implied 
on  compulsory  partition,  it  becomes  necessary  to  consider  the 
reasons  which  gave  rise  to  the  implication,  and  the  purposes  of 
justice  intended  to  be  subserved  by  it.  Every  rule,  the  out- 
growth of  long  experience  and  observation,  has  its  reason,  and 
is  established  for  the  preservation  of  rights,  and  the  fair  ad- 
justment of  conflicting  claims  and  equities  existing  between 
man  and  man;  and  when  the  reasons  on  which  a  rule  is  based 
do  not  call  for  its  application  in  a  given  case,  it  would  be  a 
perversion  of  justice  to  apply  it. 

The  reasons  which  called  for  an  implied  warranty  in  com- 
pulsory partition  between  coparceners  at  common  law  apply 
here  to  such  partitions  as  may  be  compulsorily  made  between 
any  persons  who,  under  the  laws  of  this  state,  are  entitled  ta 
have  such  partitions  made,  and  are  thus  well  stated  in  the 
case  of  Ross  v.  Armstrong,  supra:  "  But  this  implied  warranty 
and  condition  were,  by  the  common  law,  confined  to  a  parti- 
tion made  between  coparceners,  and  for  the  reason,  it  is  sup- 
posed, that  the  right  of  compulsory  partition  was  given  by  the 
common  law  only  to  coparceners,  and  not  to  joint  tenants,  or 
tenants  in  common,  to  whom  the  right  was  first  given  by  stat- 
ute. The  common  law,  having  given  this  right  in  favor  of  co- 
parceners, deemed  it  reasonable  and  just  that  they  should  not 
be  placed  in  a  worse  condition  by  the  partition  (which  could 
be  compelled  by  writ  of  partition  or  a  bill  in  chancery)  than 
if  they  had  continued  to  enjoy  their  respective  interests  with- 
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out  a  partition;  in  which  case,  if  suit  had  been  commenced 
upon  a  paramount  title,  all  must  have  been  implicated,  and 
in  case  of  recovery,  all  must  have  sustained  their  due  propor- 
tion of  the  loss.  In  order,  therefore,  that  they  should  not  be 
placed  in  a  worse  condition  by  a  compulsory  partition,  the 
common  law  annexed  to  the  partition  the  implied  warranty  as 
a  condition  for  their  protection." 

Partition  is  based  on  the  fact,  real  or  supposed,  that  the 
persons  between  whom  it  is  made  own  the  thing  partitioned, 
and  if  they  do  so  only  in  part,  and  the  part  not  so  owned  in 
common  be  set  aside  to  one  or  more  of  the  supposed  owners, 
then  those  who  receive  in  partition  that  part  of  the  thing 
which  was  owned  in  common  receive  something  in  which  the 
co-owners  had  an  interest,  for  which  in  return  those  who  receive 
a  part  not  so  owned  receive  nothing.  It  is  to  protect  those 
who  in  partition  take  that  which  was  not  owned  in  common 
that  the  rule  invoked  in  this  case  has  an  existence,  and  it 
exists  only  so  far  as  is  necessary  to  give  such  protection. 

Through  it  protection  is  given  to  such  persons,  through  a 
repartition  of  that  actually  owned  in  common,  or  by  requiring 
those  who  received  that  to  compensate  the  others  for  the  in- 
terest they  owned  before  partition.  The  word  "warranty" 
is  an  inapt  expression  when  used  to  indicate  the  engagement 
resulting  from  partition,  if  it  be  understood  to  carry  the  same 
obligation  and  measure  of  liability  which  results  from  a  gen- 
eral warranty  of  title  made  in  a  deed  by  which  one  person  sells 
and  conveys  land  to  another;  for  the  obligations  resting  on 
the  parties  in  the  two  cases  are  different  in  some  respects. 

Whether  the  implied  warranty  arising  on  partition  would 
pass  an  after-acquired  title  may  well  be  doubted,  for  the  ac- 
cession to  the  property  partitioned  would  entitle  the  person 
through  whose  means  by  an  after-purchase  it  was  acquired  to 
contribution.  On  failure  of  title  to  land  conveyed  by  and 
with  general  warranty,  the  vendee  would  be  entitled  to  recover 
from  his  vendor  the  purchase-money,  with  interest,  which  is 
supposed  to  represent  the  value  of  the  land;  but  in  case 
of  failure  of  title  to  land  set  apart  to  one  in  partition,  this 
would  not  be  the  rule;  for  the  value  of  the  interest  in  the  land 
actually  owned  by  such  person  at  the  time  partition  was  made,^ 
with  interest  on  it,  would  give  to  him  full  compensation,  and 
would  be  its  measure. 

If  repartition  be  sought  on  failure  of  title  to  the  part  set 
apart  to  one  in  such  case,  the  co-owner,  whose  share  failed. 
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through  defect  in  the  common  title,  could  only  have  such  pro- 
portion of  the  land  actually  owned  by  all  at  the  time  of  parti- 
tion as  his  interest  sustained  to  the  entire  land  that  ought  to 
have  been  partitioned.  As  an  illustration:  should  two  per- 
sons, supposing  they  owned,  as  tenants  in  common,  in  equal 
shares,  one  hundred  acres  of  land,  cause  partition  of  it  to  be 
made,  and  each  have  set  apart  to  him  fifty  acres  of  the  land 
which  they  supposed  they  owned,  then  on  failure  of  title  to  the 
land  set  apart  to  one,  it  would  not  be  his  right  to  have  the 
value  of  the  fifty  acres  set  apart  to  him,  but  to  have  the  value 
of  one  half  of  the  fifty  acres  which  they  did  own,  or  to  have 
repartition  of  that. 

Thus  far  the  implied  engagement  of  the  co-tenants  would  be 
extended,  and  no  further;  while  had  the  transaction  been  a 
sale  by  one  to  the  other,  through  a  deed  with  general  warranty, 
the  engagement  would  be  more  extensive. 

Partition  is  not  a  means  for  acquiring  title,  but  through  it 
every  common  owner  may  seek  and  acquire  the  right  to  the 
exclusive  ownership  and  possession  of  a  part  of  that  which  be- 
fore partition  was  owned  by  all,  —  which  before  partition  each 
co-owner  had  equal  right  to  use  and  possess. 

If  the  implied  warranty  existing  on  compulsory  partition  be 
the  equivalent  of  a  general  warranty  made  in  a  deed  by  which 
land  is  sold  and  conveyed,  it  would  become  indirectly  a  means 
of  acquiring  title  to  something  to  which  none  of  the  parties  to 
an  attempted  partition  had  title,  and  it  would  extend  in  its 
operation  further  than  is  necessary  to  give  full  protection  to 
the  co-owner  when  title  to  land  received  in  partition  fails. 

In  the  case  before  us,  there  has  been  no  failure  of  title  to 
any  part  of  the  land  which  belonged  to  the  estate  of  John 
Grigsby  that  was  set  apart  to  any  one  of  his  children  in  the 
attempted  partition.  No  one  of  his  heirs  is  called  upon  to  sur- 
render any  part  of  the  land  which  such  heir  inherited  from 
him,  though  they  may  be  compelled  to  submit  to  a  repartition 
of  the  land,  of  which  partition  was  attempted  to  be  made.  If 
the  doctrine  of  implied  warranty,  as  invoked  in  this  case,  has 
application,  it  applies,  as  between  all  parties  to  the  attempted 
partition,  between  the  children  of  John  Grigsby  by  his  first 
and  second  wives  as  well  as  between  the  children  of  each  wife. 
Is  such  a  rule  necessary  for  the  preservation  of  any  right  any 
of  the  parties  may  have  had  before  the  partition  was  at- 
tempted?    We  think  not. 

The  right  of  each  of  the  children  of  John  Grigsby,  by  his 
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first  wife,  to  one  eighteeath  of  the  land  in  controversy  is  as 
full  and  complete  as  it  ever  was,  and  is  not  controverted.  By 
virtue  of  what  process  or  on  what  consideration  can  they  claim 
to  have  the  quantity  of  land  which  they  inherited  doubled? 
There  is  no  efl&cacy  in  an  implied  warranty  resulting  from  an 
attempted  partition  which  can  work  such  an  effect. 

D.  B.  Grigsby,  having  received  one  half  the  quantity  of 
land  that  he  inherited  from  his  father  and  mother,  now  seeks 
to  recover  only  the  residue  to  which  he  is  entitled  by  inheri- 
tance from  his  mother;  and  the  defendant  now  before  us 
claims  through  his  sister,  who  had  equal  right  with  himself. 
Under  this  state  of  facts,  the  implied  warranty  given  in  parti- 
tion cannot  be  made  to  operate  any  divestiture  of  right  D.  B. 
Grigsby  may  have  through  inheritance  from  his  mother.  To 
permit  him  to  recover  what  he  was  entitled  to  at  the  time 
partition  was  attempted  deprives  no  persons  of  what  they 
were  entitled  to;  and  it  would  be  singular  indeed,  when  the 
decree  through  which  the  partition  was  attempted  was  not 
BuflBcient  of  itself  to  bar  his  right  to  recover  what  he  owned  at 
the  time  it  was  entered,  if  its  indirect  effect — an  implied  war- 
ranty— could  have  such  operation. 

The  charge  complained  of  should  not  have  been  given. 
It  appears  that  the  person  through  whom  the  appellee  claims 
was  a  sister  of  D.  B.  Grigsby,  entitled,  if  the  attempted  parti- 
tion fairly  represented  the  value  of  the  several  parts  of  the  land 
Bet  apart  to  the  several  children,  to  more  land  than  she  re- 
ceived and  sold;  and  in  disposing  of  the  case,  we  deem  it  proper 
to  Bay  that  we  see  no  good  reason  why  the  appeMee,  and  all 
other  persons  similarly  situated,  may  not  be  fully  protected 
by  having  the  land  which  they  bought  from  Emeline  Apsly, 
nee  Grigsby,  set  apart  to  them  in  the  final  partition  which  the 
plaintiffs  ask  shall  be  made  of  all  the  land  which  is  described 
in  the  petition,  if  this  can  be  done  without  detriment  to  other 
persons. 

If,  without  the  attempted  partition,  the  vendor  of  the  appel- 
lee had  sold  the  particular  tract  which  she  did  sell,  under  the 
rules  well  settled  in  this  state,  as  elsewhere,  the  vendee  would 
be  entitled  to  have  the  particular  laud  bought  by  him  given 
to  him  in  partition,  if  this  can  be  done  without  prejudice  to 
others  interested  in  the  entire  land.  Justice  requires  that  this 
should  be  done  if  possible. 

The  appellee  has  severed  from  the  other  defendants,  but  this 
furnishes  no  suSicient  reason  whv  he  should  not  have  the  relief 
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suggested,  Ttie  right  of  the  parties  may  be  determined  in  this 
proceeding  in  severance,  and  the  ultimate  adjustment  of  equi- 
ties be  made  on  final  partition  of  the  land  described  in  the 
plaintiflf 's  pleading. 

For  the  error  noticed,  the  judgment  of  the  district  court 
against  D.  B.  Grigsby  will  be  reversed,  and  the  cause  re- 
manded- 

KsTOPPEL  BY  Waeeanty  IN  Pabtition  Deed  as  between  joint  owners: 
Mitchell  V.  Petty,  98  Am.  Dec.  777;  Walk«r  v.  Hail,  86  Id.  482;  Doane  t. 
WUlaUt,  66  Id.  369. 

Wabranty  in  Pabtition  Deed,  effect  and  extent  of:  Sawyen  v.  Catw, 
47  Am.  Dec.  608,  and  note  618. 

Pabtition  Proceedinqs  do  not  Decide  Title:  McBain  v.  MeBain,  86 
.Am.  Dec  478  and  note  482. 


CrULF,   COLOEADO,    AND    SaNTA    Fe    RaILWAY    COM- 
PANY V.  Trawiok. 

res  Texas.  814.1 

Ih  Texas  a  Railboad  Comfany  must  Receivx  and  Tkansfobt  Lira 
Andials  as  other  property,  and  after  receiving,  it  becomes  an  insurer 
of  them,  as  in  case  of  other  property  which  it  is  bound  to  transport, 
against  loss  from  any  cause  except  the  act  of  God,  the  public  enemy, 
the  act  of  the  owner,  or  the  vicious  propensities  or  inherent  character 
of  the  animals  themselves.  This  liability  cannot  be  limited  by  special 
contract,  even  as  to  matters  to  which  it  might  legally  contract  at  com- 
mon law. 

Bailboad  Company,  as  Common  Cabbier  of  Animals,  may  by  contract 
limit  its  liability  for  loss  by  stipulating  that  the  shipper  shall  not  main* 
tain  an  action  against  it  for  damage  after  forty  days  shall  have  elapsed 
from  the  time  when  the  cause  of  action  arose,  though  such  time  is 
shorter  than  that  named  in  the  statute  of  limitations.  Such  contract 
is  valid  if  founded  upon  sufficient  consideration,  and  reasonable  in  its 
terms. 

Matthews  and  Wood,  for  the  appellant. 

PeeleVf  for  the  appellee. 

By  Court,  Stayton,  J.  This  action  was  brought  by  the 
appellee  to  recover  damages  for  injury  to  cattle  in  course  of 
transportation  from  Navasota  to  Lampasas,  for  cattle  alleged 
to  have  been  lost  through  a  defective  stock-pen  at  the  place  of 
shipment,  and  cost  of  passage  for  himself,  he  alleging  an  agree- 
ment to  give  him  passage  free  of  charge  other  than  that  made 
for  transporting  the  cattle,  and  that  the  train  on  which  his 
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cattle  were  left  Navasota  without  him,  through  the  negligence 
of  the  employees  of  the  appellant.  The  cattle  were  shipped 
under  a  special  contract,  as  it  is  claimed,  at  a  rate  lower  than 
the  regular  rate. 

By  this  contract  the  appellant  sought  to  make  its  liability 
only  that  of  a  private  carrier,  and  to  release  itself  from  lia- 
bility for  any  delay  in  receiving,  shipping,  or  transporting  the 
cattle,  or  for  injury  to  them,  caused  otherwise  than  through 
fault  or  negligence  of  its  officers,  agents,  or  employees. 

It  attempted  to  bind  the  shipper  to  accept  such  cars  as  the 
company  might  furnish  for  transportation  of  the  cattle,  and 
to  relieve  the  carrier  from  liability  for  loss  resulting  from  heat, 
suffocation,  or  other  ill  effects  caused  by  the  animals  being 
crowded  in  the  cars,  or  on  account  "of  being  injured  by  burn- 
ing of  hay,  straw,  or  other  material  used  by  the  owner  for 
feeding  the  stock,  or  otherwise,  and  all  risk  of  damage  which 
may  be  sustained  by  reason  of  any  delay  in  such  transporta- 
tion, whether  occasioned  by  any  mob,  strike,  or  threatened 
violence  to  person  or  property,  from  any  source,  to  track  or 
yards,  and  all  risk  of  escape  or  robbery  of  any  portion  of  said 
stock,  or  of  loss  or  damage  from  any  other  cause  or  thing 
not  resulting  from  the  willful  negligence  of  the  agents  of  the 
carrier." 

It  attempted  to  bind  the  shipper  to  load,  unload,  and  reload 
the  stock  at  his  own  risk,  and  at  his  own  risk  to  feed,  water, 
and  attend  to  them  while  in  stock-yards,  on  the  cars,  and  at 
feeding  and  transfer  points;  and  it  further  attempted  to  im- 
pose upon  the  shipper  the  duty  of  seeing  that  the  stock  was 
securely  placed  in  the  cars  the  carrier  might  furnish,  and  so 
to  fasten  the  cars  as  to  prevent  the  escape  of  animals  there- 
from. It  also  provided  that  laborers  furnished  by  the  carrier 
to  load  and  unload  the  stock  should  be  deemed  the  employees 
of  the  shipper;  and  that  "as  a  condition  precedent  to  his  right 
to  recover  any  damages  for  any  loss  or  injury  to  said  stock,  he 
will  give  notice  in  writing  of  his  claim  therefor  to  some  oflBcer 
of  said  party  of  the  first  part,  or  its  nearest  station-agent,  be- 
fore said  stock  is  removed  from  its  place  of  destination  above 
mentioned,  or  from  the  place  of  delivery  of  the  same  to  said 
party  of  the  second  part,  and  before  such  stock  is  mingled  with 
other  stock." 

The  statutes  of  this  state  provide  that  "  railroad  companies 
and  other  common  carriers  of  goods,  wares,  and  merchandise 
for  hire,  within  this  state,  on  land,  or  in  boats  or  vessels  on  the 
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■waters  entirely  within  the  body  of  this  state,  shall  not  limit  or 
restrict  their  liability,  as  it  exists  at  common  law,  by  any  gen- 
eral or  special  notice,  or  by  inserting  exceptions  in  the  bill  of 
lading  or  memorandum  given  upon  the  receipt  of  the  good* 
for  transportation,  or  in  any  other  manner  whatever,  and  no- 
special  agreement  made  in  contravention  of  the  foregoing  pro- 
visions of  this  article  shall  be  valid":  R.  S.,  art.  278. 

That  railroads  are  common  carriers  is  determined  by  the 
constitution  and  laws  of  this  state,  as  well  as  by  the  nature 
of  the  business  in  which  they  are  engaged,  is  not  an  open 
question,  and  their  duties,  obligations,  and  liabilities  resulting 
from  this  public  character  attach  when  animals  are  tendered 
or  received  for  transportation,  as  fully  as  do  they  in  reference 
to  other  classes  of  property  tendered  or  received  for  transporta- 
tion. 

As  has  been  correctly  said:  "The  law  has  introduced  by 
implication  into  every  contract  for  the  carriage  of  goods  an 
exception  to  the  carrier's  liability  in  cases  where  the  loss  to 
them,  whilst  in  his  charge,  has  been  occasioned  by  the  act  of 
God  or  of  the  public  enemy,  or  by  their  own  decay  from  an 
inherent  infirmity,  or  by  the  fault  of  the  owner  himself,  so  it 
has,  from  the  necessity  and  justice  of  the  case,  introduced  an 
exception  in  favor  of  the  carrier  of  live-stock  of  accountability 
for  its  loss  or  injury  resulting  from  its  own  uncontrollable 
vicious  propensities,  and  the  damages  incident  to  its  carriage 
from  its  inherent  natural  character  ":  Hutchinson  on  Carriers, 
222. 

Under  the  statute  of  this  state,  a  railway  company  must  re- 
ceive and  transport  live  animals  as  other  property,  and  after 
receiving,  it  becomes  an  insurer  of  them,  as  in  the  case  of 
other  property  which  it  is  bound  to  transport,  against  loss  from 
any  cause  except  the  act  of  God  or  of  the  public  enemy,  the 
act  of  the  owner,  vicious  propensities  or  inherent  character,  or, 
as  it  is  sometimes  termed,  the  "  proper  vice  "  of  the  animals. 
This  is  the  liability  imposed  upon  the  common  carrier  by  the 
common  law,  and  the  statute  declares  that  the  "  liabilities  of 
carriers  in  this  state  shall  be  the  same  as  prescribed  by  the 
common  law":  R.  S.  277.  Such  being  "their  liability  as  it 
exists  at  common  law,"  the  declaration  of  the  statute  that 
they  "  shall  not  limit  or  restrict  their  liability  as  it  exists  at 
common  law  in  any  manner  whatever,"  and  that  "  no  special 
agreement  made  in  contravention  of  the  foregoing  provisions 
of  this  article  shall  be  valid,"  deprives  such  carriers  of  the 
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right  to  limit  their  liability  by  contract,  even  as  to  matters  in 
reference  to  which  they  might  legally  contract  under  the  com- 
mon law. 

The  common-law  duties  and  liabilities,  and  not  those  duties 
and  liabilities  as  they  may  be  affected  by  contracts  lawful 
under  the  common  law,  are  the  duties  and  liabilities  of  com- 
mon carriers  under  the  statutes  of  this  state,  and  they  cannot 
be  restricted  or  limited  by  any  contract  or  agreement  whatso- 
ever in  cases  to  which  the  statute  is  applicable  The  rule 
may  seetn  a  harsh  one,  but  be  that  as  it  may,  the  legislature 
of  this  state  has  established  it,  and  courts  have  no  power 
or  right  to  refuse  to  enforce  it,  or  to  place  a  construction  on 
the  statute  which  its  language  does  not  authorize. 

The  duties  and  liabilities  imposed  on  common  carriers  are 
inseverable.  A  failure  of  duty  resulting  in  loss  to  the  shipper 
fixes  liability;  and  if,  by  contract,  duties  imposed  by  the  com- 
mon law  may  be  dispensed  with,  then  a  restriction  or  limita- 
tion of  the  common-law  liability  would  necessarily  follow  to 
the  extent  to  which  duty  existing  without  contract  might  be 
dispensed  with  by  it:  Missouri  Pacific  R'y  Co.  v.  Harris^  G7 
Tex.  166.  The  carriage,  in  this  case,  was  wholly  within  this 
state,  and  the  statute  is  directly  applicable  to  it. 

The  special  contract,  in  so  far  as  we  have  given  in  substance 
its  terms,  was  invalid,  and  therefore  cannot  shield  the  appel- 
lant from  any  liability  that  would  have  existed  had  it  not 
been  made. 

The  contract  further  provides  as  follows:  "  It  is  further 
hereby  and  herein  expressly  provided  and  mutually  agreed 
that  no  suit  or  action  against  this  company,  for  recovery  of 
any  claim  by  virtue  of  this  contract,  shall  be  sustained  in  any 
court  of  law  or  chancery,  unless  such  suit  or  action  shall  be 
commenced  within  forty  days  next  after  the  damage  shall  oc- 
cur; and  should  any  suit  or  action  be  commenced  against  this 
company  after  the  expiration  of  the  aforesaid  forty  days,  the 
lapse  of  time  shall  be  taken  and  deemed  conclusive  evidence 
against  the  validity  of  such  claim,  any  statute  of  limitation  to 
the  contrary  notwithstanding." 

If  this  clause  of  the  contract,  within  the  meaning  of  the 

statute,  does  not  limit  or  restrict  the  liability  of  the  carrier  as 

it  exists  at  common  law,  it  must  determine  the  right  of  the 

shipper  to  maintain  this  action,  unless  it  contravenes  some 

rule  founded  on  public  policy. 

By  "  liability  as  it  exists  at  common  law,"  we  understand 
Am.  St.  Ekp.,  Vol.  n. — 32 
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to  be  meant  such  state  and  degree  of  legal  responsibility  as 
the  common  law  fixes  upon  the  carrier  under  a  given  state  of 
facts.  The  word  "  limit  "  ordinarily  means  to  fix  the  extent 
of  the  subject  to  which  it  is  applied,  rather  than  to  fix  the 
duration  of  time  within  which  a  right,  growing  out  of  the  sub- 
ject, may  be  enforced;  and  as  used  in  the  statute,  may  mean 
no  more  than  that  the  carrier  shall  not  relieve  himself,  by  con- 
tract, from  obligation  to  make  such  full  compensation  for 
breach  of  duty  as  the  common  law  would  impose  under  the 
facts  in  the  given  case.  The  word,  however,  ordinarily  has 
much  the  same  signification  as  the  word  "restrict";  but  the 
inference  arising  from  the  use  of  both  words  in  connection 
and  in  relation  to  the  same  subject  is,  that  they  were  not  used 
as  exact  equivalents. 

The  word  "restrict"  means  "to  restrain  within  bounds"; 
and  as  used  in  the  statute,  in  connection  with  the  carrier'c 
liability,  before  declared,  was  evidently  used  to  prohibit  the 
carrier  from  so  contracting  as  to  make  his  liability  to  depend 
on  facts  other  than  such  as  would  fix  liability  under  the  set- 
tled rules  of  the  common  law. 

In  case  of  contract,  the  facts  made  necessary  by  it  to  tho 
existence  of  legal  obligation  become  restraints  or  restrictions 
on  legal  liability,  if,  in  the  absence  of  contract,  liability,  under 
the  settled  rules  of  the  common  law,  would  be  fixed  by  the 
existence  of  facts  other  than  made  requisite  to  liability  by  the 
contract. 

The  statute  fixes  the  boundaries  of  fact  which  will  impose 
liability  on  the  carrier,  by  making  it  to  depend  on  the  facts 
sufficient  to  create  it  under  the  rules  of  the  common  law;  and 
a  contract  which,  if  given  effect,  would  defeat  liabilities  thus 
arising  would  be  invalid. 

A  contract,  however,  which  does  not  in  any  way,  if  given 
effect,  defeat  the  complete  vestiture  of  the  right  to  recover 
from  a  common  carrier  for  a  breach  of  duty  that  at  common 
law  would  give  it,  does  not  operate  as  a  restriction  on  the 
common-law  liability  of  the  carrier,  even  though  it  may  re- 
quire the  assertion  of  that  right  by  action  at  an  earlier  period 
than  would  be  necessary  to  defeat  it  through  the  operation  of 
the  ordinary  statutes  of  limitation. 

In  the  case  before  us,  so  much  of  the  contract  as  sought  to 
limit  or  restrict  the  liability  of  the  carrier  as  it  exists  at  com- 
mon law  being  invalid,  the  liability  of  the  carrier  was  fixed; 
and  under  the  terms  of  the  contract,  the  shipper  might  have 
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enforced  it  by  action  at  any  time  within  forty  days  after  he 
sustained  injury.  The  statutes  of  this  state  only  forbidding 
such  contracts  as  would  limit  or  restrict  the  common-law  lia- 
bility of  carriers,  we  see  no  reason  why  contracts  executed 
upon  sufficient  consideration,  and  reasonable  in  character, 
looking  only  to  the  time  within  which  such  liability  may  be 
enforced,  should  not  be  held  valid.  There  is  no  rule  of  the 
common  law  which  forbids  such  contracts. 

In  England,  and  in  many  of  the  states  in  this  Union,  in 
which  there  are  not  statutes  forbidding  the  making  of  con- 
tracts limiting  or  restricting  the  carrier's  common-law  lia- 
bility, it  has  been  held  that  even  contracts  having  such  effect 
were  valid,  if  reasonable  in  character. 

Under  the  statutes  of  this  state,  such  contracts,  whether 
reasonable  or  not,  can  have  no  standing;  for  the  simple  rea- 
son that  the  common-law  liability  of  the  carrier,  and  not  the 
liability  as  the  carrier  might  fix  it  by  contract  under  the  com- 
mon law,  is,  by  the  statutes  of  this  state,  imposed  on  the  car- 
rier. 

The  classes  of  cases  to  which  we  have  referred  illustrate, 
however,  the  fact  that,  in  the  absence  of  statutory  prohibition, 
carriers  may  make  contracts  reasonable  in  their  nature. 

It  has  been  held  in  many  cases  that  a  carrier  may  make  a 
contract  which  will  relieve  him  from  liability  for  loss  or  in- 
jury to  property  received  for  transportation,  unless  claim  be 
made  within  a  named  period  after  the  loss  occurred:  Express 
Co.  V.  Caldwell,  21  Wall.  264;  Dawson  v.  Railway  Co.,  76  Mo. 
516;  Southern  Express  Co.  v.  Hunnicutt,  54  Miss.  566;  28  Am. 
Rep.  385;  United  States  Express  Co.  v.  Harris,  51  Ind.  127; 
Westcott  V.  Fargo,  61  N.  Y.  551.  In  these  cases,  the  periods 
within  which  claim  was  required  ran  from  five  to  sixty  days; 
and  under  the  facts  of  the  cases,  the  periods  were  deemed  rea- 
sonable. 

It  has  been  held  in  many  cases  in  which  contracts  had 
been  made  between  persons  other  than  carrier  and  shipper, 
by  which  a  period  shorter  than  that  prescribed  by  the  stat- 
utes of  limitation  had  been  fixed  within  which  actions  must 
be  brought,  or  the  right  to  do  so  barred,  were  valid:  Riddles- 
barger  v.  Insurance  Co.,  7  Wall.  389;  Insurance  Co.  v.  La  Croix, 
35  Tex.  249;  Ward  on  Limitation,  80;  Greenhood  on  Public 
Policy,  505.  In  the  notes  given  by  these  elementary  writers, 
cases  are  fully  cited.  The  unequal  position  of  the  carrier  and 
shipper,  and  the  public  nature  of  the  carrier's  business,  fur- 
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nish  the  grounds  on  which  their  right  to  contract  as  to  them 
seems  proper,  in  the  absence  of  a  statute  regulating  the  mat- 
ter, ought  to  be  denied,  and  the  only  grounds  on  which  the 
reasonableness  of  their  contracts  ought  to  be  inquired  into. 
As  the  statutes  of  this  state  do  not  forbid  the  making  of  con- 
tracts prescribing  a  time  after  which  a  fixed  liability  shall 
not  be  enforced  by  action,  it  seems  to  us  that  the  only  in- 
quiry which  can  be  made  in  reference  to  such  contracts,  when 
executed  upon  sufficient  consideration,  is,  Are  they  reason- 
able? 

The  injuries  complained  of  occurred  on  May  3  or  4,  1884, 
and  this  action  was  not  instituted  until  the  11th  of  November 
following.     The  run  from  Navasota  to  Lampasas  required  less 
than  twelve  hours;  the  plaintiff  resided  at  and  reached  Lam-  ^ 
pasas  on  the  evening  of  the  4th  of  May,  1884,  and  had  means  ^ 
promptly  to  ascertain  the  extent  of  the  injury,  and  no  reason  ; 
is  shown  why  the  action  was  not  sooner  brought.     The  de- 
fendant pleaded  the  failure  to  bring  the  action  within  the 
time  prescribed  by  the  contract  as  a  bar  to  it,  and  the  suffi- 
ciency of  this  defense  was  questioned  by  a  demurrer,  which 
the  court  overruled.     This  would  indicate  that  the  court  was 
of  the  opinion  that  the  answer  set  up  a  good  defense,  and  that 
the  time  within  which  the  contract  required  the  action  to  be 
brought  was  reasonable.     It  seems  to  us,  under  the  facts  of 
this  case,  that  these  conclusions  were  correct. 

The  court  was  asked  to  give  an  instruction  as  to  the  effect 
of  the  failure  of  the  plaintiff  to  institute  an  action  within  the 
time  prescribed  by  the  contract,  and  this  was  refused,  notwith- 
standing the  court  had  failed  to  give  any  charge  bearing  on 
that  defense. 

We  are  of  the  opinion  that  a  charge  should  have  been  given 
upon  that  subject,  and  for  the  failure  of  the  court  to  do  so.  its 
judgment  will  be  reversed,  and  the  cause  remanded. 


LlABiLiTT  OF  Carbieb  OF  LiVE-STOCK,  and  powcF  to  limit  liability: 
Agrtew  v.  Steamer  Contra  Costa,  87  Am.  Dec.  87,  and  note;  Smith  v.  New 
Haven  etc.  R.  R.  Co.,  90  Id.  166,  and  note;  Betta  v.  Farmers'  etc.  Co.,  91  Id. 
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Ara.  St.  Bep.  721,  and  note. 
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Walet  V,  Haskins. 

[68  Texas,  418,J 

Okk  is  Gciltt  or  Laches,  and  cannot  maintain  an  equitable  action  to  can- 
cel a  sheriff's  deed  to  his  land  executed  under  an  alleged  voidable  judg- 
ment against  him,  when  he  has  waited  eleven  years  to  begin  his  action, 
during  which  time  the  courts  were  open  to  him,  he  was  chargeable  with 
notice  of  the  deed,  and  in  possession  of  all  the  evidence  relied  upon  to 
support  the  action. 

Laches. — One  Who  is  Chargeable  with  Notice  of  all  the  facts,  and 
waits  eleven  years  to  begin  his  action  to  cancel  a  sheriff's  deed  to  his 
land,  executed  under  a  judgment  claimed  to  be  voidable,  cannot  excuse 
his  laches  on  the  ground  that  four  years  were  spent  in  diligent  search 
for  the  title  deeds,  as  they  are  not  necessary  to  the  maintenance  of  the 
suit.  He  need  not  establish  his  title  in  the  proceeding,  as  the  adverse 
party  claims  under  him  and  through  the  deed  which  he  seeks  to  cancel. 

Laches  and  Neglect  are  Always  Discountenanced  in  Equity,  which 
always  refuses  relief  to  stale  demands.  When  a  party  has  slept  upoa 
his  rights  for  a  great  length  of  time,  nothing  will  call  the  court  into  ac« 
tivity  but  conscience,  good  faith,  and  reasonable  diligence. 

Laches.  —  One  Who  has  Knowledge  of  the  facts,  and  waits  ten  or  eleven 
years  to  begin  an  action  to  set  aside  a  sheriff^s  deed  to  his  land,  cannot 
excuse  his  laches  by  showing  that  he  was  in  possession  a  part  of  the  time, 
as  the  suit  could  be  brought  as  well  when  he  was  in  possession  as  when 
he  was  not.  Possession  does  not  give  him  any  better  standing  than  if 
he  had  been  ousted  by  the  adverse  party.  The  laches  affects  him  in  the 
one  case  as  much  as  in  the  other,  and  while  his  possession  gives  notice 
to  his  adversary  that  he  claims  the  land,  it  does  not  give  notice  that  he 
will  assert  the  claim  by  suit  to  cancel  an  interfering  deed 

McLeary  and  Barnard^  for  the  appellants. 

/.  A.  and  N.  0.  Greeny  and  Lawhon  and  Browne,  for  the  ap- 
pellees. 

By  Court,  Willie,  C.  J.  This  suit  was  before  this  court  on 
a  former  occasion,  and  is  reported  in  63  Tex.  213.  The  case 
was  then  reversed  in  favor  of  the  present  appellees,  because 
the  court  below  ruled  out  the  sheriff's  deed  under  which  the 
appellees  claimed,  and  because  certain  testimony  as  to  the  pay- 
ment of  taxes  by  Mrs.  Haskins  was  excluded,  and  also  because 
the  court  refused  to  charge  the  jury  that  ten  years  would  bar  a 
suit  to  cancel  a  sheriff's  deed. 

It  was  held  that  the  plaintiff  could  not  recover  in  the  state 
of  the  case  then  presented  to  this  court,  whether  his  action  was 
to  be  treated  as  one  of  trespass  to  try  title,  or  as  a  suit  in 
equity  to  cancel  a  deed  and  remove  clouds  from  title.  If  an 
action  of  trespass  to  try  title,  he  could  not  recover  because  he 
was  collaterally  attacking  a  sheriff's  deed,  which  was  not  void, 
but,  under  the  proof,  voidable;  if  a  suit  to  remove  the  cloud 
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caused  by  the  deed,  he  could  not  succeed  because  more  than 
ten  years  had  elapsed  since  the  right  to  sue  accrued,  and  no 
excuse  for  the  delay  had  been  alleged  and  proved.  When  the 
cause  was  remanded,  Walet  amended  his  petition  to  meet  the 
decision  of  this  court  upon  the  question  of  stale  demand,  al- 
leging certain  reasons  and  excuses  for  not  commencing  his 
suit  at  an  earlier  day.  Upon  a  demurrer  to  the  amended 
petition,  the  court  below  held  these  excuses  insufficient,  and 
the  plaintiff,  refusing  further  to  amend,  the  cause  was  dis- 
missed. From  this  judgment  of  dismissal  the  present  appeal 
is  taken. 

It  is  admitted  by  the  appellant  that  he  has  no  ground  for 
reversal  unless  his  petition  has  alleged  some  sufficient  excuse 
for  his  delay  in  bringing  the  action,  all  other  questions  having 
been  settled  by  the  former  decision.  As  to  this  matter  the  pe- 
tition showed  that  before  and  down  to  the  seventh  day  of  May, 
1867,  the  plaintiff  was  the  owner  of  the  land  in  controversy. 
On  that  day  it  was  sold  under  an  execution  against  the  plain- 
tiff in  favor  of  H.  H.  Brockman  and  others,  and  was  purchased 
by  the  ancestor  of  the  appellees.  Facts  are  alleged  in  the 
petition  tending  to  show  that  this  sale  was  voidable  at  the 
suit  of  the  plaintiff. 

This  suit  was  commenced  in  1881,  more  than  ten  years  after 
the  adoption  of  our  state  constitution.  As  reasons  why  it  was 
not  begun  earlier,  the  plaintiff  stated  that  at  the  time  the  judg- 
ment under  which  the  execution  sale  took  place  was  rendered 
he  resided  in  Louisiana,  and  that  he  did  not  know  that  the 
judgment  had  been  rendered  against  him,  nor  that  the  land 
had  been  levied  on  and  sold  to  Haskins  till  some  time  in  the 
year  1877.  It  seems  that  Walet  had,  in  1857,  brought  suit 
against  Brockman  and  Buckman  for  damages  for  cutting  tim- 
ber off  of  this  land;  but  that  two  years  afterwards  his  attorney 
abandoned  the  suit,  and  he  employed  another  firm  of  lawyers 
to  take  charge  of  it.  That  this  firm  having  also  abandoned 
the  cause,  and  removed  to  California  in  1866,  as  the  plaintiff 
learned  a  long  time  afterwards,  it  was  dismissed  for  want  of 
prosecution,  and  the  execution  under  which  the  land  was  sold 
was  for  the  costs  adjudged  against  the  plaintiff  upon  the  dis- 
missal of  the  suit.  The  plaintiff  alleged  that  he  had  dili- 
gently inquired  and  corresponded  with  the  clerk  and  sheriff 
of  Karnes  County,  where  the  land  lay,  and  other  persons,  con- 
cerning the  result  of  said  suit,  from  the  end  of  the  war  down 
to  1877,  without  avail.     He  came  to  Texas  in  February  of  that 
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year,  and  took  possession  of  the  land,  and  held  it  till  ejected 
by  the  appellees  in  1881.  He  had  paid  taxes  on  the  land  all 
the  time  through  his  agents,  and  had  received  no  intimation 
that  any  other  person  claimed  it. 

When  the  appellant  came  to  Texas  in  1877,  he  soon  ascer- 
tained from  the  records  of  Karnes  County  all  about  the  sale 
of  his  land,  but  was  told  by  an  attorney — whom  he  proposed 
to  employ  to  have  the  sheriff's  deed  canceled — that  he  could 
do  nothing  towards  this  without  the  original  title  papers.  The 
plaintiff  then  details  with  great  particularity  his  search  for 
his  deeds  amongst  the  papers  of  the  attorneys  who  had  been 
previously  employed  by  him  in  reference  to  the  land,  which 
shows  considerable  diligence  in  attempting  to  find  them. 
After  a  search  of  several  years,  they  were  found  in  the  posses- 
sion of  the  widow  of  one  of  those  attorneys,  in  1881,  and  this 
Buit  was  immediately  commenced. 

The  above  are  substantially  the  excuses  offered  by  Walet 
for  not  bringing  this  suit  within  proper  time,  and  we  think  the 
bare  statement  of  them  is  enough  to  show  that  they  are  in- 
Bufiicient.  Whilst  it  is  shown  that  the  attorneys  last  em- 
ployed to  represent  him  in  his  suit  against  Brockman  et  al. 
abandoned  his  cause  without  his  knowledge,  it  appears  that 
he  had  agents  who  paid  the  taxes  on  his  land,  and  who  must 
have  known  the  condition  of  the  title.  It  further  appears,  too, 
that  the  entire  proceedings  under  which  the  appellees  claim 
title  were  on  record  in  Karnes  County,  and  open  to  inspection. 

The  plaintiff  was  chargeable  with  notice  of  what  occurred 
in  court  in  reference  to  a  suit  which  he  himself  had  instituted 
and  prosecuted  for  years.  His  absence  from  the  state  did  not 
relieve  him  from  the  necessity  of  following  up  his  case.  If 
he  trusted  it  to  attorneys  who  abandoned  the  suit,  it  was  his 
misfortune,  and  the  appellees  should  not  suffer  for  this  mis- 
placed confidence  on  his  part.  The  very  fact  that  his  frequent 
letters,  making  inquiry  about  the  suit,  met  with  no  answer, 
was  a  circumstance  tending  to  make  him  suspect  that  all  was 
not  right  in  reference  to  the  litigation.  It  is  not  shown  that 
he  wrote  to  the  parties  who  were  paying  taxes  for  him;  but  it 
is  shown  that  notwithstanding  he  received  no  answers  from 
his  attorneys  and  the  clerks  and  other  parties  to  whom  he  did 
write,  he  rested  quietly  for  the  space  of  many  years,  content 
that  the  case  should  take  care  of  itself,  and  aware  of  the  al- 
most certainty  that  under  the  circumstances  it  would  be  dis- 
missed. 
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When  he  did,  after  the  lapse  of  ten  years,  come  to  Texas 
to  look  after  this  land,  his  only  diligence  was  in  looking  up 
his  title  deeds,  for  whose  possession  by  him  there  was  no  spe- 
cial necessity.  He  could  have  brought  this  suit  as  well  with- 
out as  with  them.  He  could  doubtless  have  proved  their 
contents  by  other  evidence, — at  least,  it  is  not  shown  that  he 
could  not;  but  if  he  could  not  have  done  so,  there  was  no 
necessity  for  him  to  offer  in  the  case  a  single  title  paper.  The 
deed  which  he  seeks  to  cancel  was  one  conveying  his  own  title 
to  Ha  skins.  The  latter  claimed  under  him,  and  there  was  no 
necessity  for  his  establishing  his  own  title  in  this  proceeding. 
Yet  the  appellant  spent  almost  four  years  in  a  search  for 
papers  which  could  not  profit  him  in  the  least.  Nothing  is 
alleged  throughout  the  entire  petition  tending  to  show  that  the 
appellees  or  their  ancestor  threw  any  obstacle  in  the  way  of 
the  plaintiff's  commencing  suit,  or  did  anything  towards  con- 
cealing their  claim,  or  the  evidence  that  would  overthrow  it. 
"  Equity  always  refuses  relief  to  stale  demands.  When  a 
party  has  slept  upon  his  rights  for  a  great  length  of  time, 
nothing  can  call  forth  this  court  into  activity  but  conscience, 
good  fiith,  and  reasonable  diligence.  Laches  and  neglect  are 
always  discountenanced":  Smith  v.  Clay,  4.  Brown  Ch.  640; 
Amb.  645,  as  reported  in  note  to  Delarame  v.  Browne,  3  Brown 
Ch.  639.  The  reasons  for  this  statutory  rule  are  well  illus- 
trated in  the  present  case. 

The  grounds  upon  which  Walet  sought  to  set  aside  the  deed 
to  Haskins  were  inadequacy  of  price,  accompanied  by  unfair- 
ness in  making  the  sale.  Any  circumstance  tending  to  show 
that  the  land  sold  for  a  reasonable  price,  or  that  the  sale  was 
fairly  made,  would  naturally  rest  only  within  the  knowledge 
of  witnesses  who  might  die  or  remove  beyond  the  jurisdiction 
of  the  court,  and  the  purchaser  be  deprived  of  their  testimony, 
should  the  delay  in  bringing  the  suit  be  unreasonable. 

It  certainly  was  against  equity  and  good  conscience  to  allow 
him,  when  he  was  charged  with  notice  of  the  deed  that  clouded 
his  title,  and  was  apparently  in  possession  of  all  the  evidence 
he  could  ever  obtain  to  set  aside  the  deed,  and  the  courts  of 
the  country  were  open  to  him,  to  wait  till  suflBcient  time  had 
expired  to  bar  his  suit,  and  the  evidence  of  his  adversary  had 
been  probably  lost  by  the  lapse  of  years,  and  then  institute  a 
suit  to  clear  his  title  of  this  adverse  claim.  The  fact  that  he 
took  possession  of  the  land  in  1877  does  not  affect  the  case. 
A  suit  to  remove  clouds  may  be  brought  when  plaintiff  ia 
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in  possession  as  well  as  when  he  is  not.  The  fact  that  he 
is  in  possession  does  not,  in  our  state,  give  him  any  better 
standing  in  court  than  if  he  had  been  ousted  by  the  opposite 
party:  Thompson  v.  Locke,  66  Tex.  383.  The  equitable  defense 
of  lapse  of  time  affects  him  as  much  in  the  one  case  as  in  the 
other,  in  a  suit  of  this  character.  His  possession  gives  notice 
to  the  opposing  claimant  that  he  claims  the  land,  but  not  that 
he  will  assert  the  claim  by  a  suit  to  cancel  an  interfering  deed. 
It  is  evidence  rather  of  an  intention  to  act  on  the  defensive  in 
a  suit  at  law  than  to  proceed  as  a  complainant  in  a  court  of 
equity.  Time  continued  to  run  in  favor  of  the  appellees,  as 
well  after  Walet's  possession  as  before,  so  far  as  the  suit  to 
cancel  the  deed  was  concerned;  and  more  than  eleven  years 
having  elapsed  from  the  acceptance  of  the  constitution  to  the 
commencement  of  the  suit,  the  action  was  barred,  and  the 
court  correctly  sustained  the  demurrer. 
The  judgment  is  affirmed 

Lacb£3  as  Bar  to  Relief:  Smith  v.  Thompson,  54  Am.  Dec.  126,  and 
note  130-134;  Dnnhard  v.  Ingram,  73  Id.  250,  note  253;  Walker  v.  Emerson, 
73  Id.  207. 

Where  Party,  with  Full  Knowledge  of  the  facts,  neglects  for  nine* 
teen  years  to  assert  bis  equities,  with  no  sufficient  excuse  for  the  delay,  his 
laches  will  bar  relief:  Castner  v.  Walrod,  25  Am.  Rep.  369;  note  to  De  Car' 
dova  V.  Smith,  58  Am.  Dec.  144. 

Equity  Discountenances  Stale  Demands:  Strimpfier  v.  Roberts,  57  Am. 
Dec.  606,  note  618;  De  Cardova  v.  SmUh,  58  Id.  136,  note  144.  And  noth- 
ing will  call  the  court  into  activity  but  conscience,  good  faith,  and  reasonable 
diligence:  Germantovm  etc.  Ky  Co.  v.  Filler,  100  Id.  546. 


Sansom  v.  Mercer. 

f68  Texas,  488.] 

Mandauus  will  not  Lib  to  Review  the  act  of  an  officer,  when  the  datj 
he  is  called  upon  to  perform  requires  the  exercise  of  an  act  of  judgment 
on  his  part. 

Mandamus.  —  Under  Texas  Statute,  Providing  Mannkr  in  which  the 
territorial  limits  of  an  incorporated  city  may  be  dimidished  by  election 
upon  application  of  the  mayor,  he  is  required  to  determine  two  facts  in 
order  to  justify  him  in  making  the  order  for  the  election:  1.  That 
there  is  a  surplus  of  territory  over  the  limit  prescribed  by  the  statute; 
2.  That  at  least  fifty  qualified  voters  of  that  territory  have  signed  that 
petition.  If  there  is  any  dispute  as  to  the  existence  of  these  facts,  his 
function  is  discretionary,  and  he  cannot  be  compelled  by  mandamus  to 
order  the  election.  Bat  if  no  such  controversy  exists,  or  these  facts  are 
admitted  in  any  way,  his  discretion  ceases,  his  act  is  purely  ministerial^ 
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his  duty  becomes  absolute,  and  he  can  be  compelled  by  mandamtts  to  per* 
form  it. 
Constitutional  Law. — Texas  Stattttb,  FROviDiNa  Manner  in  which  the 

territorial  limits  of  an  incorporation  may  be  diminished  by  election,  is 
not  invalid  because  it  does  not  direct  the  manner  in  which  the  election 
shall  be  held;  for  as  it  is  made  a  part  of  the  title  of  the  Revised 
Statutes  relating  to  elections,  it  will  be  presumed  that  it  was  intended 
that  the  election  should  be  held  in  the  sajne  manner  as  other  elections 
provided  for  in  that  title. 

Mandamus. — Under  Texas  Statute,  Providing  that  the  limits  of  an  in- 
corporated city  may  be  diminished  by  election,  upon  proper  petition  to 
the  mayor,  the  qualified  voters  and  petitioners  of  the  territory  sought 
to  be  excluded  have  a  direct  interest,  and  may  maintain  mandamus 
against  the  mayor  to  compel  the  performance  of  a  purely  ministerial  act 
on  his  part. 

General  Denial  in  Mandamus  Proceedings  should  be  treated  as  a 
nullity,  and  entitles  plaintiff  to  judgment  on  his  pleadings,  without 
proof.  Defendant  must  plead  either  a  special  denial  to  the  allegations 
of  the  writ,  or  by  way  of  confession  and  avoidance. 

Special  Answer  in  Mandamus  Proceeding  is  Insueficient,  should  be 
treated  as  a  nullity  with  or  without  demurrer,  and  entitles  plaintiff  to 
judgment  on  the  pleadings  without  proof,  when  it  sets  up  no  fact  con- 
stituting any  legal  excuse  on  the  part  of  defendant  for  a  failure  to  per- 
form a  ministerial  act,  but  merely  states  that  he  refused  to  perform  it 
upon  full  consideration  and  advice  of  counseL 

Crane  and  Ramsey,  and  King,  for  the  appellant. 

Poindexter  and  Padelford,  for  the  appellee. 

By  Court,  Gaines,  J.  The  territorial  limits  of  the  city  of 
Alvarado,  in  Johnson  County,  are  more  than  a  mile  in  diame- 
ter. Appellees  and  some  eighty  other  persons  claiming  to  be 
qualified  voters  of  so  much  of  the  territory  of  the  city  as  lies 
outside  of  a  circle  described  from  its  center  by  a  radius  of  the 
length  of  half  a  mile,  in  accordance  with  the  act  of  the  legis- 
lature, approved  April  14,  1883,  presented  to  appellant,  as 
mayor  of  the  corporation,  a  petition  that  so  much  of  the  corpo- 
rate limits  as  was  not  embraced  in  such  circle  be  declared  no 
longer  a  part  of  such  city,  and  that  he  order  an  election  for 
that  purpose. 

The  mayor  having  refused,  appellees  brought  this  suit  to 
compel  him.  Upon  the  final  hearing,  the  peremptory  writ  of 
mandamus  was  awarded,  and  he  has  appealed  to  this  court. 

It  is  assigned, — 1.  That  the  court  erred  in  overruling  the 
exceptions  to  the  petition;  and  it  is  now  insisted  that  the  act 
which  appellant  was  called  upon  to  perform  involved  discre- 
tion and  judgment  on  his  part,  and  that,  therefore,  the  writ  of 
mandamtts  does  not  lie  to  compel  him.    The  petition  for  the 
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writ  alleges  that  eighty-one  persons  signed  the  original  appli- 
cation to  the  mayor  to  order  the  election,  and  that  they  were 
qualified  voters  of  the  territory  sought  to  be  excluded.  It  also 
averred  that  appellant,  "  without  any  legal  excuse,  and  with- 
out giving  any  reasons  for  his  action,  refused  and  failed  to 
order  said  election." 

It  is  well  settled  that  if  the  duty  an  officer  is  called  upon  to 
perform  requires  the  exercise  of  an  act  of  judgment  on  his 
part,  his  decision  is  not  subject  to  be  revised  by  a  proceeding 
for  a  writ  of  mandamus:  Ewing  v.  Cohen,  63  Tex.  483;  Bledsoe 
V.  International  R.  R.  Co.,  40  Id.  554;  Arberry  v.  Beavers,  6  Id. 
457;  55  Am.  Dec.  791;  Commissioners  v.  Smith,  5  Tex.  471;  Cul- 
lem  V.  Latimer,  4  Id.  329.  And  it  is  apparent  that  in  a  pro- 
ceeding to  procure  an  order  for  an  election  under  the  statute 
before  cited,  the  mayor  is  required  to  determine  two  facts  in 
order  to  justify  him  in  making  the  order  for  the  election: 
1.  That  there  is  a  surplus  of  territory  over  the  limit  prescribed 
by  the  statute;  and  2.  That  at  least  fifty  qualified  voters  of 
that  territory  have  signed  the  petition.  If  there  be  any  con- 
troversy as  to  the  existence  of  these  facts,  his  function  is  dis- 
cretionar}',  and  he  cannot  be  compelled  to  order  the  election. 
But  taking  the  facts  of  the  petition  to  be  true,  as  the  demurrer 
admits,  the  surplus  territory  exists,  and  more  than  the  requi- 
site number  of  voters  have  signed  the  application.  In  such  a 
case,  the  discretion  of  the  mayor  ceases.  The  act  to  be  done 
is  purely  ministerial.  His  duty  becomes  absolute,  and  he  can 
be  compelled  to  perform  it. 

The  fact  that  preliminary  to  his  action  he  must  know  that 
there  is  an  excess  of  territory  beyond  the  statutory  require- 
ments, and  that  the  requisite  number  of  voters  have  signed 
the  petition,  does  not  invest  him  with  the  discretion  to  refuse 
to  order  the  election,  when,  as  a  matter  of  fact,  there  is  no 
controversy  as  to  the  excess,  or  as  to  the  number  and  qualifi- 
cation of  the  signers.  The  cases  relied  upon  by  appellant  do 
not  support  the  contrary  doctrine.  We  will  briefly  discuss  the 
two  decisions  which  we  think  most  nearly  in  point.  In  Ar- 
berry V.  Beavers,  6  Tex.  457,  55  Am.  Dec.  791,  the  writ  was 
sued  out  for  the  purpose  of  compelling  the  chief  justice  of  Cass 
County  to  count  the  returns  from  certain  precincts  of  a  special 
election  held  in  order  to  determine  the  location  of  a  county 
seat.  This  statement  is  of  itself  sufiicient  to  show  that  the 
case  cited  diflfers  materially  from  this.  The  chief  justice  was 
charged  with  the  duty,  under  the  law.  of  passing  upon  the 
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validity  and  regularity  of  the  returns.  Judge  Wheeler,  who 
delivered  the  opinion,  evidently  thought  that  this  was  a  judi- 
cial function,  and  that  when  the  oflBcer  had  once  canvassed 
the  vote  and  announced  the  result,  his  decision  was  final. 
But  the  opinion  shows  that  he  was  expressing  merely  his  indi- 
vidual views  upon  the  question,  and  that  the  case  was  reversed 
and  dismissed  upon  the  ground  that  the  petition  was  insuffi- 
cient, because  it  did  not  appear  that  the  complainants  were 
legal  voters  in  the  county,  and  it  was  not  averred  distinctly 
and  specifically  that  the  returns  they  sought  to  have  counted 
were  made  in  conformity  to  law. 

Chief  Justice  Hemphill,  in  an  able  opinion,  dissented  from 
the  views  of  Judge  Wheeler  upon  the  main  question,  but 
acquiesced  in  the  disposition  of  the  cause  on  account  of  the 
insufficiency  of  the  pleading.  The  case  of  State  v.  Commis- 
sioners, 8  Nev.  309,  is  similar  in  most  respects  to  the  case 
before  us;  but  there,  before  the  petition  was  considered,  a  large 
number  of  the  signers  had  requested  their  names  to  be  with- 
drawn, and  the  return  of  the  commissioners  showed  that  they 
considered  the  application,  and  determined  that  it  did  not  con- 
tain the  number  of  signatures  required  by  the  law.  It  is  evi- 
dent that  the  refusal  of  the  writ  in  that  case  cannot  be  deemed 
a  precedent  for  a  refusal  in  the  case  before  us.  On  the  other 
hand,  the  case  of  Gihhs  v.  Bartlett,  63  Cal.  117,  is  directly  in 
point,  and  supports  our  views.  It  is  to  be  noted  that,  though 
the  supreme  court  of  that  state  sits  in  two  departments,  the 
decision  is  by  the  court  in  bank,  and  with  the  concurrence  of 
the  full  bench. 

Under  his  sixth  assignment  of  error,  appellant  urges  that 
the  law  of  1883  is  invalid,  because  it  does  not  direct  the 
manner  in  which  the  special  election  shall  be  held.  But  the 
enactment  is  made  a  part  of  title  17  of  the  Revised  Statutes, 
and  we  think  it  is  reasonable  to  presume  that  the  legislature 
intended  that  the  election  should  be  held  as  other  elections 
which  are  provided  for  in  that  title:  See  arts.  345,  352,  et  seq. 

It  is  also  urged  that  appellees,  in  their  petition,  showed 
no  such  interest  in  the  ordering  of  the  election  as  would 
authorize  them  to  sue  out  a  writ  of  mandamus;  and  in  support 
of  the  proposition,  we  are  cited  to  the  cases  of  Turner  v.  Com- 
missioners, 10  Kan.  16,  and  Bobbett  v.  State,  10  Id.  11.  But 
the  former  case  simply  decided  that  a  mere  voter  and  free- 
holder in  a  township  has  not  a  sufficient  interest  to  sustain  a 
mandamus  to  compel  the  county  board  to  order  an  election  in 
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Buch  township  upon  the  question  of  issuing  bonds.  So  the 
latter  holds  that  the  citizens  of  a  county,  merely  as  such,  have 
no  BUch  interest  in  the  question  as  will  authorize  them  to 
bring  a  suit  to  compel  the  commissioners  to  order  an  election 
for  the  removal  of  a  county  seat.  This  court  has  once  an- 
nounced virtually  the  same  doctrine:  Harrell  v.  Lynch,  65  Tex. 
146.  But  here  we  have  a  different  question.  The  appellees 
are  alleged  to  be  qualified  voters  in  the  territory  sought  to  be 
excluded.  Consequently  they  are  males  over  twenty-one  years 
old,  and  as  such  are  subject  to  pay  a  poll-tax  to  the  munici- 
pality: R.  S.,  art.  428.  This  gives  them  a  direct  personal 
interest  in  having  the  territory  in  which  they  live  excluded 
from  the  corporate  limits.  They  are  doubtless  subject  to  other 
burdens  and  restrictions,  from  which  they  would  be  relieved 
by  a  removal  of  the  city  limits,  but  these  are  not  made  to 
appear  by  the  allegations  of  the  petition. 

We  think  the  averments  of  the  petition  for  the  writ  show 
that  it  became  the  duty  of  the  appellant  to  order  the  election, 
and  that  his  refusal  to  do  so  was  not  because  of  any  doubt  as 
to  the  sufiBciency  of  the  application,  but  was  arbitrary.  They 
very  clearly  negative  the  idea  that  any  lawful  excuse  existed, 
and  must  be  deemed  sufficient  under  the  most  rigid  rule  laid 
down  by  the  authorities  as  to  the  certainty  of  pleading  in 
suits  of  this  character:  Cullem  v.  Latimer,  4  Tex.  331;  Houston 
etc.  R.  R.  Co.  V.  Randolph,  24  Id.  317;  High  on  Extraordinary 
Legal  Remedies,  sees.  449  et  seq.  We  conclude  that  the  court 
did  not  err  in  overruling  the  demurrer  and  special  exceptions 
to  the  petition. 

But  it  is  also  assigned  that  the  court  erred  in  giving  judg- 
ment for  the  plaintiff  upon  the  pleadings  without  hearing  evi- 
dence. The  respondent  had  filed  a  general  denial,  and  what 
purported  to  be  a  special  answer,  which  was  verified  by  afli- 
davit.  The  first  question  presented  is.  Can  a  general  denial 
be  deemed  a  proper  pleading  in  a  mandamus  proceeding  under 
our  laws?  Our  courts  have  held  that  such  a  suit  is  not  to  be 
conducted  strictly  according  to  the  ancient  procedure  of  the 
common  law,  but  that  at  the  same  time  the  rules  of  practice 
for  ordinary  actions  do  not  apply.  The  substantial  procedure 
at  common  law,  so  far  as  it  is  compatible  with  our  system,  has 
therefore  been  recognized  and  adopted  in  mandamus  cases;  and 
it  is  said  in  Fitzhugh  v.  Custer,  4  Tex.  391,  51  Am.  Dec.  728, 
that  "  the  rules  of  pleading  in  cases  of  mandamus  are  judicious, 
and  should  be  enforced  when  not  incompatible  with  statutory 
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regulations.''  See  also  Cullem  v.  Latimer,  supra.  At  common 
law  the  respondent  could  not  plead  a  general  denial, — he  was 
required  to  plead  specially  by  distinct  traverse  of  the  alle- 
gations of  the  writ,  or  by  way  of  confession  and  avoidance: 
People  V.  Salomon,  46  111.  333;  Commonwealth  v.  Commissioners, 
37  Pa.  St.  237;  Commonwealth  v.  Commissioners,  37  Id.  277; 
Bacon's  Abridgment,  tit.  Mandamus,  1.  Such  being  the  rule 
of  pleading  in  these  cases,  the  court  below  did  not  err  in  treat- 
ing the  general  denial  as  a  nullity. 

Respondent's  special  answer  was  also  insufficient.  The  plain- 
ti£fs  should  have  demurred,  and  upon  demurrer  it  should  have 
been  stricken  out.  It  sets  up  no  fact  which  constitutes  any 
legal  excuse  for  his  failure  to  order  the  election.  It  does  not 
deny  that  the  petition  was  presented  with  the  signatures  of 
the  eighty-one  voters,  as  alleged  in  plaintiff's  petition,  or  that 
the  excess  of  territory  exists,  as  therein  averred;  but  merely 
states  that  he  rejected  the  application  upon  full  consideration, 
and  upon  advice  of  counsel.  He  does  not  say  that  there  was 
any  question  as  to  the  requisite  number  of  qualified  signers, 
or  of  any  doubt  as  to  the  surplus  territory.  This  is  carefully 
evaded,  and  it  must  be  presumed  that  there  was  no  difficulty 
as  to  these  facts. 

The  meaning  of  the  answer  is,  that  because  a  case  may  be 
presented  under  the  statute,  which  would  call  for  an  exercise 
of  judgment  on  the  part  of  the  mayor,  the  respondent  cannot 
be  compelled  by  mandamus.  It  is  held,  and  we  think  cor- 
rectly, that  such  an  answer  may  be  treated  as  a  nullity,  with 
or  without  a  demurrer:  People  v.  Salomon,  supra;  People  v. 
Miner,  46  111.  384;  see  also  Pennsylvania  cases  cited  above. 
The  pleadings  of  respondent  being  virtually  no  answer  to  the 
petition,  the  court  did  not  err  in  rendering  judgment  against 
him  without  proof.  He  was  in  court  without  an  answer,  and 
a  judgment,  we  think,  was  proper. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


Mandamus  will  not  Lie  to  Compel  the  performance  of  acts  of  judgment 
or  discretion:  State  v.  Kirhe,  95  Am.  Dec.  314,  and  note  333;  Miles  v.  Brad- 
ford, 85  Id,  643,  and  note  646.  But  it  will  lie  to  compel  the  performance 
of  ministerial  acts:  Pacific  R.  R.  v.  Governor,  66  Id.  673,  note  687;  Molt  v. 
Pennsylvania  R.  R.  Co.,  72  Id.  664;  especially  when  the  act  or  duty  is  de- 
fined by  law,  and  nothing  is  left  to  the  discretion  of  the  o£Scer:  Arberry  v. 
Beavers,  55  Id.  791;  Board  of  Police  v.  Grant,  47  Id.  102. 
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Lyon  and  Gribble  v.  Logan. 

[63  Texas,  521.] 

Mechanic's  Lien.  —  Fact  that  Statement  appended  to  bill  of  particulars 
of  material  famished,  and  both  recorded,  embraces  another  lot  than  that 
on  which  the  baildinga  are  erected,  does  not  affect  the  material-man'a 
lien  on  the  lot  on  which  the  building  is  erected,  and  which  is  embraced 
in  the  statement. 

Mechanic's  Lien  will  be  Restricted  to  the  property  on  which  he  has  the 
right  to  a  lien,  though  he  may  assert  a  claim  to  a  lien  on  other  property. 

C1.AIMIN0  Mechanic's  Lien  on  More  Land  than  it  can  lawfully  attach  to 
will  not  vitiate  the  lien  on  so  much  land  as  it  can  cover,  if  that  is  em< 
braced  in  the  description  of  the  land  on  which  the  lien  is  claimed,  unless 
the  claim  is  intentionally  and  fraudulently  made,  and  will  in  some  way 
operate  to  the  injury  of  the  owner  or  a  third  person. 

PuKPOSB  OP  Record  of  Mechanic's  Lien  is  to  give  notice  to  third  persons, 
and  it  is  only  required  that  the  contract  recorded  shall  be  accompanied 
by  a  description  of  the  lands,  lots,  houses,  and  improvements  made, 
against  which  the  lien  is  claimed. 

Where  Statute  Requires  Mechanic's  Lien  to  be  filed  and  recorded  in  a 
book  to  be  kept  for  that  purpose  by  the  county  clerk,  the  fact  that  the 
book  in  which  the  lien  is  recorded  has  been  used  to  record  bills  of  sale 
does  not  affect  the  validity  of  the  record  of  the  lien,  if,  in  fact,  the 
book  was  the  one  kept  for  the  purpose  of  recording  all  mechanic's  liens. 

Averments  in  Answer  will  Cover  Want  of  averments  in  the  petition, 
and  on  demurrer  may  be  considered. 

Mechanic's  Lien  will  Attach  to  all  the  lots,  when  materials  have  been 
furnished  under  a  single  contract  for  buildings  erected  on  two  or  more 
contiguous  lots  owned  by  the  person  to  whom  the  materials  were  fur- 
nished. If  the  owner  does  not  see  fit  to  make  separate  contracts  for  the 
material  to  be  used  on  each  lot,  he  cannot  deny  that  the  lien  attaches  to 
all  the  lots  upon  which  the  material  was  used 

Davis  and  Garrett,  for  the  appellant 

Barrett  and  Stine,  for  the  appellees. 

By  Court,  Stayton,  J.  This  action  was  brought  by  the 
appellants  to  recover  from  E.  R.  Logan  the  value  of  material 
alleged  to  have  been  furnished  by  him  to  Logan,  which  was 
used  in  erecting  business  houses  on  lots  numbers  1  and  2  in 
block  6,  in  the  town  of  Henrietta.  They  seek  also  to  en- 
force the  lien  given  to  persons  who  furnish  material  used  in 
the  construction  of  buildings.  The  appellees  Stine  and  Eustia 
were  made  defendants,  as  the  petition  alleges,  because  they 
claim  or  assert  some  right  in  the  property  acquired  through 
Logan  since  the  material  was  furnished. 

The  two  lots  are  described  in  the  petition  as  follows:  "  Be- 
ginning at  the  northwest  corner  of  said  block  No.  (6)  six, 
thence  south  44  feet,  thence  east  110  feet,  thence  north  44  feet, 
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thence  west  110  feet  to  the  place  of  beginning."  The  petition 
further  alleges  that  the  material  was  furnished  on  a  verbal  con- 
tract, and  that  within  the  time  required  by  law  a  copy  of  the  bill 
showing  the  particulars  of  the  material  furnished  was  delivered 
to  Logan,  and  another  filed  in  the  oflBce  of  the  clerk  of  the 
county  court,  which  was  by  him  recorded  in  a  book  kept  for  the 
purpose  of  recording  mechanic's  liens,  and  it  further  alleges 
that  the  copy  of  the  bill  of  particulars  so  recorded  contained  a 
description  of  the  lands  on  which  the  houses  were  erected. 

The  bill  of  particulars  so  recorded  was  made  an  exhibit  to 
the  petition,  and  it  showed  that  the  lien  was  claimed  on  lots 
1  and  2  and  4  in  block  6,  of  the  original  plat  of  the  town  of 
Henrietta;  and  the  clerk's  certificate  showed  that  it  was  re- 
corded "in  the  records  of  said  county,  in  volume  1,  at  pages 
162,  163,  164,  165,  166,  167,  and  168,  Bill  of  Sale  Record." 

The  answer  alleged:  **That  the  said  lots  numbers  1  and  2, 
together  with  the  houses  erected  thereon  at  the  time  said 
materials  were  contracted  for  and  furnished,  were  owned  by 
E.  R.  Logan,  and  that  the  lots  numbers  3  and  4  in  said  block 
number  6,  together  with  said  houses  erected  on  said  lot  num- 
ber 3,  in  said  block  number  6,  but  stated  in  said  claim  of  lien 
to  have  been  erected  on  said  lot  number  4  in  said  block  num- 
ber 6,  and  that  said  lots  3  and  4  were  owned  by  W.  G.  Eustis 
at  said  time."  The  answer  further  alleges  that  lots  1  and  2 
are  not  adjoining  lots  3  and  4,  and  that  the  houses  are  two 
separate  and  distinct  buildings. 

The  pleadings  thus  standing,  the  defendants  filed  demur- 
rers, general  and  special,  at  the  same  time  their  answer  to  the 
merits  was  filed.  The  substance  of  the  demurrer  was  as  fol- 
lows: 1.  That  the  petition  was  insuflficient  in  law;  2.  The 
petition  alleged  the  material  was  used  in  the  erection  of  build- 
ings on  lots  1  and  2,  block  6,  while  exhibits  A  and  B,  at- 
tached to  the  petition,  showed  that  the  material  was  also  used 
in  the  erection  of  a  building  on  lot  4;  3.  The  bill  of  particu- 
lars was  not  recorded  as  the  law  directs,  in  a  book  kept  for  tlie 
purpose  of  recording  mechanics'  liens,  but  in  the  bill-of-sale 
book;  4.  The  lien  sought  to  be  foreclosed  is  a  joint  lien  for  the 
material  used  in  the  erection  of  the  houses  on  lot  4,  as  well  as 
on  lots  1  and  2;  5.  The  claim  of  lien  and  bill  of  particulars 
does  not  show  that  E.  R.  Logan  was  the  owner  of  the  property, 
or  the  agent  of  the  owner. 

These  were  sustained,  and  the  cause  dismissed.  The  resi- 
dence of  Logan  was  alleged  to  be  in  Kaufman  County,  and  ho 
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filed  a  sworn  plea  to  the  jurisdiction  of  the  court  as  to  himself, 
in  which  he  denied  the  existence  of  a  lien. 

1.  The  petition  only  seeks  to  foreclose  a  lien  on  lots  num- 
bered 1  and  2,  in  block  6;  and  it  avers  that  the  material  fur- 
nished was  used  in  erecting  the  only  houses  on  these  lots. 

The  statement  appended  to  the  bill  of  particulars,  and  re- 
corded, embraced  lot  number  4,  but  we  do  not  see  that  this 
misdescription  of  the  land  on  which  the  houses  were  erected 
would  affect  the  appellant's  right  to  a  lien  on  lots  numbered  1 
and  2,  which  were  embraced  in  the  statement,  and  especially 
so  in  view  of  the  fact  that  the  owner  alleges  that  no  house  was 
erected  on  lot  number  4.  If  the  statement  had  failed  to  em- 
brace the  lands  on  which  the  buildings  were  actually  erected, 
it  would  be  insuflBcient;  but  that  it  claimed  a  lien  on  another 
lot  not  subject  to  the  lien  cannot  vitiate  it. 

The  material-man's  lien  will  be  restricted  to  the  property  on 
which  he  has  the  right  to  a  lien,  although  he  may  assert  a 
claim  to  a  lien  on  other  property. 

It  has,  so  far  as  we  know,  never  been  held  that  the  claiming 
of  a  lien  on  more  land  than  the  lien  can  lawfully  cover  will 
vitiate  the  lien  on  so  much  land  as  it  may  lawfully  attach  to, 
if  that  be  embraced  in  the  description  of  the  land  on  which 
the  lien  is  claimed,  unless  such  a  claim  was  intentionally  or 
fraudulently  made,  and  will  in  some  way  operate  to  the  injury 
of  the  owner  or  some  third  person.  The  authorities  hold  such 
misdescriptions  unimportant:  Edwards  v.  Derrickson,  28  N.J.  L. 
89;  Whitenack  v.  Noe,  11  N.  J.  Eq.  321;  Shattuck  v.  Beardsley, 
46  Conn.  386;  Oster  v.  Raheneau,  46  Mo.  595. 

The  purpose  of  the  record  mainly  is  to  give  notice  to  third 
persons  of  the  lien,  and  the  statute  only  requires  that  the 
amount  or  contract  recorded  "  shall  be  accompanied  by  a  de- 
scription of  the  lands,  lots,  houses,  and  improvements  made, 
against  which  the  lien  is  claimed  ":  R.  S.,  art.  3167. 

2.  The  statute  requires  the  contract,  or  bill  of  particulars 
with  its  accompanying  statement,  to  be  filed  and  "recorded  in 
a  book  to  be  kept  by  the  county  clerk  for  that  purpose."  The 
petition  alleges  that  this  was  done,  and  the  fact  that  the  book 
in  which  the  account  and  accompanying  statement  were  re- 
corded may  have  been  used  to  record  bills  of  sale  would  not 
affect  the  validity  of  the  record,  if,  in  fact,  the  book  was  the 
one  kept  for  the  purpose  of  recording  all  mechanics'  liens: 
Quinn  v.  Logan,  67  Tex.  600.     The  statute  does  not  provide 
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that  the  book  shall  be  kept  exclusively  for  the  purpose  of  re- 
cording such  liens. 

3.  The  petition  does  not  seek  to  foreclose  a  lien  on  lots  1 
and  2  to  enforce  the  payment  for  material  furnished  and  used 
in  erecting  houses  on  these  lots,  and  a  house  or  houses  on  lot 
4.  That  lots  1  and  2  were  owned  by  Logan  at  the  time  the 
material  was  furnished  is  alleged  by  the  answer,  though  not 
specifically  averred  in  the  petition,  as  it  is  alleged  in  the  an- 
swer that  no  house  was  erected  on  lot  number  4. 

Averments  in  an  answer  will  cover  the  want  of  averments  in 
a  petition,  and  on  demurrer  may  be  considered. 

No  lien  can  be  enforced  in  this  case  on  any  lots  other  than 
lots  1  and  2,  and  upon  them  only  to  the  extent  of  the  value  of 
the  material  used  in  placing  buildings  upon  them.  When 
materials  have  been  furnished  under  a  single  contract  for 
buildings  erected  on  two  or  more  contiguous  lots  owned  by  the 
person  to  whom  the  material  is  furnished,  we  see  no  reason 
why  the  lien  should  not  attach  to  all  the  lots;  and  it  would  be 
exceedingly  unreasonable  to  require  the  person  who  furnishes 
material  in  such  a  case  to  ascertain  how  much  of  the  material 
is  placed  in  each  house.  This  is  a  matter  under  the  control 
of  the  owner  of  the  property  improved,  and  if  he  does  not  see 
proper  to  make  separate  contracts  for  material  to  be  used  on 
each  lot,  he  cannot  be  heard  to  say  that  a  lien  does  not  attach 
upon  all  the  lots  upon  which  the  material  is  used:  Chadbourn 
v.  Building  Ass^n,  71  N.  C.  448;  Marston  v.  Kenyan,  44  Conn. 
350;  Batchelder  v.  Rand,  117  Mass.  176;  Paine  v.  Bonney,  4 
E.  D.  Smith,  750;  Phillips  v.  Gilbert,  101  U.  S.  721;  Moran  v. 
Chase,  52  N.  Y.  846;  Carpenter  v.  Leonard,  5  Minn.  119;  Orr 
V.  Insurance  Co.,  86  111.  260;   Hall  v.  Sheehan,  69  N.  Y.  618. 

This  rule  operates  no  hardship  on  the  owner  of  the  property  or 
persons  who  purchase  from  him  with  notice  of  the  lien.  If  the 
former,  owning  contiguous  lots,  desires  to  affect  them  severally 
with  a  lien  only  for  the  material  furnished  for  buildings  or 
other  improvements  on  each,  he  should  so  make  his  contract 
as  to  enable  the  material-man  to  know  how  much  of  his  debt 
each  lot  is  responsible  for. 

So  long  as  he  treats  such  lots  as  one  property,  by  making  ■ 
one  contract  for  material  to  be  used  on  all  of  them,  without 
designating  what  part  of  the  material  is  to  be  used  on  one  lot 
or  another,  so  long  may  the  material-man  treat  the  lots  as  one 
piece  of  property  in  fixing  his  lien  upon  it.  A  purchaser  buys 
with  his  eyes  open,  and  if  he  voluntarily  purchases  property 
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which  he  knows  is  encumbered,  he  cannot  complain  if  it  is 
subjected,  in  his  hands,  to  the  payment  of  the  debt  for  which 
its  former  owner  has  made  it  responsible. 

The  petition  states  facts  which,  taken  in  connection  with  the 
averments  of  the  answer,  entitle  the  appellants  to  a  lien  on 
lots  1  and  2  for  the  value  of  all  such  material  as  was  used  in 
erecting  houses  on  them,  and  none  further  is  claimed. 

Many  matters  are  set  up  in  defense;  but  as  the  cause  is  pre- 
sented, it  is  not  necessary  to  consider  them. 

For  the  action  of  the  court  in  sustaining  the  demurrers  and 
dismissing  the  cause,  its  judgment  will  be  reversed  and  the 
cause  remanded.  

Claiming  Mork  Land  in  Mechanic's  Lien  than  is  necessary  to  secure  it 
does  not  vitiate  the  claim:  Derrickson  v.  Edwards,  80  Am.  Dec.  220. 

Mechanic's  Lien,  Necessitt  of  Description  of  Land  in:  Montandon  v. 
Deas,  48  Am.  Dec.  84;  what  a  sufficient  description  in:  Knabbs's  Appeal,  51 
Id.  472,  and  note;  Brennan  v.  Swaaey,  76  Id.  607,  and  note;  Lindley  v.  CrosSf 
99  Id.  610,  and  note  614. 

Mechanic's  Lien  Attaches  to  Each  Separate  Building  when  several 
buildings  are  ereoted;  but  each  lien  must  be  separate;  one  lien  filed  to  cover 
them  all  is  void:  Cliapin  v.  Persse  etc.  Paper  Works,  79  Am.  Dec.  263,  and 
note  274.  And  as  to  whether  the  particular  building  and  lot  must  be  speci- 
fied in  the  lien,  see  discussion  at  pages  273,  277,  278. 


International  and  Great  Northern  Eailroad 
Company  v.  Wilkes. 

[68  TEXAS,  617.] 

Where  Conductor  of  Railroad  Train  Demands  Ticket  of  passenger 
who  has  shown  his  ticket  to  the  brakeman,  ajid  requests  the  conductor 
to  wait  a  minute  until  he  finds  it,  being  imable  to  do  so  because  it  haa 
become  misplaced  in  his  pocket,  whereupon  the  conductor  immediately 
stops  the  train,  and  expels  the  passenger  therefrom,  the  company  is 
liable  for  the  mortification,  pain  of  mind  and  body,  loss  of  time,  and 
medical  expense  to  which  he  was  subjected  by  reason  of  being  ejected, 
and  a  verdict  of  five  hundred  dollars  damages  in  such  case  is  not  ex- 
cessive. 

Conductor  of  Railroad  Train  is  bound  to  wait  a  reasonable  time  for  a 
passenger  to  produce  his  ticket;  what  is  such  reasonable  time  depends 
upon  the  circumstances  of  each  case.  But  the  only  fact  which  author- 
izes an  immediate  expulsion  of  the  passenger  is  his  refusal  to  produce  hia 
ticket  or  to  pay  fare. 

Where  Verdict  does  not  Clearly  Appear  to  be  Excessive,  nor  the 
jury  actuated  by  prejudice  or  passion  in  finding  it,  the  fact  that  a  remit- 
titur of  a  portion  of  the  sum  found  has  been  entered  does  not  interfere 
with  the  right  to  have  judgment  entered  for  a  less  sum  than  given  by 
the  verdict,  nor  is  it  ground  for  a  new  triaL 
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H.  D.  Prendergast,  for  the  appellant. 
R.  B.  Levy,  Jr.,  for  the  appellee. 

By  Court,  Willie,  C.  J.  The  plaintiff  below  purchased  a 
ticket  entitling  him  to  be  transported  on  the  defendant's  rail- 
road from  Longview  to  Kilgore,  a  distance  of  about  twelve 
miles  and  a  half.  He  boarded  the  proper  train  after  exhibit- 
ing his  ticket  to  the  brakeman,  who  stood  at  the  door,  then 
placed  the  ticket  in  his  vest  pocket,  and  took  his  seat  in  the 
car.  When  the  conductor  came  around  to  collect  tickets,  the 
plaintiff  felt  in  his  vest  pocket  for  it,  but  could  not  find  it  at 
the  moment.  While  searching  for  the  ticket  he  told  the  con- 
ductor that  he  had  a  ticket,  and  that  it  was  somewhere  about  his 
clothing,  and  to  wait  a  minute  or  so  and  he  would  find  it  and  ^ 
give  it  to  him.  The  conductor  replied  impatiently:  "  If  you  / 
have  a  ticket  it  need  not  take  you  all  night  to  get  it;  you  must  ; 
get  the  ticket  or  get  ofi"";  and  immediately  pulled  the  bell-cord 
to  stop  the  train.  The  plaintiff  then  told  him  that  the  brake- 
man  had  seen  his  ticket,  and  that  he  could  call  his  brakeman 
and  ask  him.  He  did  not  call  the  brakeman,  but  again  told 
the  plaintiff  to  get  off,  remarking  at  the  same  time  that  per- 
sons had  tried  to  play  that  on  him  before.  Plaintifi"  then 
ofiered  to  pay  his  fare  to  the  extent  of  the  change  that  he  had 
in  his  pocket,  but  this  being  only  forty-five  cents,  and  the  fare 
being  fifty  cents,  the  conductor  would  not  receive  it;  and  in 
spite  of  the  request  of  the  plaintifi"  to  wait  a  reasonable  time 
for  him  to  find  his  ticket,  the  conductor  stopped  the  train  and 
ordered  him  off,  an  order  whicli  he  obeyed,  the  conductor 
making  demonstrations  of  using  force  to  carry  out  his  com- 
mand. 

The  train  then  pulled  out,  leaving  the  plaintiff  in  the  woods 
near  a  water-tank,  and  at  a  place  where  there  were  no  resi- 
dences. The  plaintifi",  just  after  the  train  left,  found  his  ticket, 
which  had  slipped  through  a  hole  in  his  pocket  and  got  in 
next  to  the  lining  of  his  vest.  It  was  about  a  minute  and  a 
half  between  the  time  the  conductor  called  for  the  ticket  and 
the  time  at  which  he  ejected  the  plaintiff"  from  the  cars.  All 
this  occurred  after  midnight;  the  night  was  dark  and  the 
place  swampy,  and  the  plaintifi^,  not  knowing  what  distance 
he  was  from  either  Longview  or  Kilgore,  walked  back  to  the 
former,  crossing  a  railroad  bridge  over  the  Sabine  River  a  half- 
mile  long,  and  arriving  at  Longview  about  an  hour  and  a  half 
after  he  had  left  that  place  on  the  train.    As  a  consequence  of 
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these  facts  he  became  sick,  lost  two  weeks  from  work,  and  had 
a  doctor  in  attendance  on  him.  For  the  mortification  suffered 
by  him  in  being  ordered  oflF  the  train  in  presence  of  the  other 
passengers,  in  manner  as  stated,  and  the  pain  of  mind  and 
body,  loss  of  time  and  expense  to  which  he  was  subjected  by 
reason  of  being  put  oflf  the  cars  and  forced  to  walk  to  Long- 
view,  he  claimed  damages  to  the  extent  of  ten  thousand  dol- 
lars. The  jury  returned  a  verdict  in  his  favor  for  five  hundred 
dollars,  and  a  motion  for  a  new  trial  having  been  filed  upon 
the  ground,  among  others,  that  the  damages  found  by  the  jury 
were  excessive,  his  counsel  remitted  one  hundred  dollars,  and 
the  court  rendered  judgment  for  the  balance.  From  that 
judgment  this  appeal  is  taken. 

It  is  not  disputed  by  the  appellant  that  the  conductor  was 
bound  to  wait  a  reasonable  time  by  the  plaintiff  to  produce 
his  ticket,  but  it  is  claimed  that  he  complied  with  this  require- 
ment of  the  law.  This  was  a  question  of  fact  for  the  jury,  and 
under  a  charge  not  complained  of,  they  found  it  in  favor  of  the 
plaintiff,  and  we  cannot  say  that  their  finding  is  not  in  accord 
with  the  evidence.  What  would  have  been  reasonable  time 
depends  upon  the  circumstances  of  the  case.  The  only  fact 
which  would  have  authorized  an  immediate  expulsion  of  the 
plaintiff  was  a  positive  refusal  to  produce  a  ticket  or  pay  fare- 
There  was  no  such  refusal;  on  the  contrary,  the  plaintiff  told 
the  conductor  that  he  had  a  ticket  about  his  clothing,  and 
would  find  it  in  a  minute  or  two  and  give  it  to  him.  This  was 
a  statement  of  something  that  might  frequently  happen, — the 
placing  of  a  ticket  in  some  part  of  the  clothing  where  it  could 
not  be  readily  found.  If  true,  and  he  had  the  ticket,  he  was 
entitled  to  all  the  rights  of  a  passenger;  if  not  true,  its  falsity 
could  soon  be  determined.  The  conductor  had  no  reason  to 
suppose  it  false,  for  if  the  plaintiff  intended  to  ride  to  the  next 
depot  without  paying  fare,  the  delay  of  a  few  moments  under 
pretense  of  looking  for  his  ticket  would  not  have  furthered  his 
object. 

He  also  offered  to  prove  by  the  brakeman  that  he  had  shown 
him  his  ticket  when  getting  on  the  car.  Whilst  the  conductor 
was  not  bound  to  receive  this  as  proof  that  the  plaintiff  had  a 
ticket,  it  should  have  convinced  him  that  his  assertion  to  that 
effect  was  in  good  faith,  since,  if  not  true,  the  brakeman  was 
there  to  disprove  it.  But  the  conductor  seems  to  have  treated 
the  statement  as  false  the  moment  it  was  made,  and  the  de- 
fendant as  a  trespasser,  and  to  have  allowed  but  little  more 
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time  to  search  for  his  ticket  than  was  consumed  in  stopping 
the  train  and  hurrying  the  plaintiff  from  the  cars.  That  the 
latter  did  have  a  ticket,  and  would  have  found  it  had  he  been 
allowed  but  a  moment  longer  for  the  search,  was  shown  by  the 
fact  that  he  did  find  it  in  his  clothing  immediately  after  the 
train  moved  off,  and  this  occurred  bo  soon  as  he  was  ejected. 
We  think  the  conductor  acted  too  hastily,  and  the  jury  were 
justified  in  so  finding:  Maples  v.  Railroad  Co.,  38  Conn.  557; 
9  Am.  Rep.  434;  Hayes  v.  New  York  Central  R.  R.  Co.,  18  Am. 
&  Eng.  R.  R.  Cases,  363;  20  N.  Y.  Week.  Dig.  237;  Clark  v. 
Railroad  Co.,  18  Am.  &  Eng.  R.  R.  Cases,  366. 

The  second  assigned  error  is  virtually  disposed  of  by  what 
we  have  already  said.  It  complains  that  the  plaintiff  was 
negligent  in  not  being  able  to  produce  the  ticket  when  called, 
or  pay  the  fifty  cents  demanded. 

The  third  and  last  assignment  is:  "The  court  erred  in  re- 
fusing a  new  trial,  because  the  verdict  is  excessive  in  amount, 
and  the  remittitur  does  not  obviate  the  objection,  but  confesses 
it."  Had  the  remittitur  not  been  entered,  and  the  court  had 
approved  the  verdict  by  overruling  the  motion  for  a  new  trial, 
we  could  not  have  reversed  on  the  ground  that  the  verdict  was 
excessive.  Taking  into  view  the  mortification  caused  by  the 
several  indignities  heaped  upon  the  appellee  in  the  presence  of 
his  fellow-passengers,  the  mental  and  physical  pain  produced 
by  his  being  left  about  midnight  of  a  dark  night  in  the  woods 
where  there  was  no  one  living,  and  by  his  long  and  dangerous 
walk  to  Longview,  his  consequent  illness,  lasting  two  weeks, 
also  his  losses  from  inability  to  labor  during  that  period  of 
time,  we  cannot  say  that  five  hundred  dollars  was  too  great  a 
compensation.  Indeed,  this  amount  seems  small  as  compared 
with  the  sums  usually  rendered  by  juries  in  similar  cases,  and 
which  have  been  approved  both  by  the  nisi  prius  courts  and 
those  of  last  resort.  In  Lake  Erie  etc.  R'y  Co.  v.  Fixe,  11  Am.  & 
Eng.  R.  R.  Cases,  109,  88  Ind.  381,  45  Am.  Rep.  464,  six  hun- 
dred dollars  was  held  no  more  than  reasonable  compensation 
for  less  injuries  than  were  suffered  by  the  appellee  in  this 
case,  the  facts  of  the  two  cases  being  much  alike.  This  court, 
too,  in  the  case  of  International  etc.  R.  R.  Co.  v.  Gilbert,  64  Tex. 
536,  sustained  a  verdict  of  six  thousand  five  hundred  dollars, 
and  in  International  etc.  R.  R.  Co.  v.  Smith,  62  Id.  252,  sus- 
tained one  for  eight  thousand  dollars  for  a  transaction  and 
consequent  injuries  similar  to  the  present,  the  principal  dif- 
ference in  the  cases  being  that  in  those  the  injured  parties 
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were  females  traveling  unprotected,  with  young  chiHren. 
There  are  no  circumstances  in  this  case  tending  to  show  that 
the  jury  were  actuated  by  passion  or  prejudice  in  assessing 
damages.  Neither  does  it  appear  that  the  trial  judge  regarded 
the  verdict  as  excessive.  He  did  not  intimate  that  he  would 
set  it  aside  if  a  remittitur  was  not  entered,  but  this  entry  was 
the  voluntary  act  of  the  plaintiff's  attorney. 

These  cases,  which  hold  that  a  remittitur  cannot  be  en- 
tered where  the  true  amount  of  damages  cannot  be  correctly 
ascertained  from  the  evidence,  rest  upon  the  ground  that  an 
excessive  verdict  shows  that  the  jury  did  not  pay  due  regard 
to  the  evidence,  but  were  actuated  by  passion  or  prejudice  in 
coming  to  their  conclusion;  and  that  to  allow  a  remittitur  of 
a  part  of  the  damages  would  be  to  substitute  the  finding  of 
the  court  for  that  of  the  jury.  But  where,  as  in  this  case,  the 
damages  are  not  excessive,  and  there  is  no  proof  of  improper 
motives  on  the  part  of  the  jury,  the  rule  loses  its  application, 
and  the  court  gives  judgment  for  a  sum  which  the  jury 
honestly  thought  the  plaintiff  should  recover.  Nor  are  the 
decisions  of  our  state  opposed  to  this  view,  as  supposed  by 
appellant's  counsel. 

In  Thomas  v.  Womack,  13  Tex.  580,  a  case  of  assault  and 
battery,  where  the  plaintiff  recovered  ten  thousand  dollars 
damages  and  remitted  eight  thousand  five  hundred  dollars, 
the  judge  refused  a  new  trial  on  the  express  ground  that  the 
remittitur  had  been  entered,  thereby  in  effect  holding  that  had 
it  not  been  entered,  a  new  trial  would  have  been  granted.  In 
Hardemnn  v.  Morgan^  48  Id.  103,  the  remittitur  was  entered 
after  the  district  judge  had  stated  that  if  the  defendant  would 
remit  the  damages  recovered  by  him  in  reconvention,  the 
motion  for  a  new  trial  would  be  overruled.  This  court  inti- 
mated that  under  the  decision  in  Thomas  v.  WomacTc^  supra, 
which  was  in  point,  the  damages  could  not  be  remitted,  but  de- 
■clined  to  make  any  authoritative  decision  upon  the  subject. 
In  Hughes  v.  Brooks,  36  Id.  379,  and  in  Ileidenheim^r  v.  Shlett, 
63  Id.  395,  exemplary  and  actual  damages  were  mingled, 
and  not  separated  in  the  verdict.  In  the  latter  case,  too,  the 
remittitur  was  suggested  by  the  court.  This  court  there  said: 
"The  amount  remitted  was  evidently  considered  by  the  court 
as  exemplary  damages  embraced  in  the  general  finding,  and 
that  the  court,  and  not  the  jury,  estimated  the  actual  damages 
a,t  the  amount  remaining  after  the  remittitur  was  entered. 
Having  held  that  it  was  not  a  case  for  exemplary  damages, 
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and  there  being  nothing  before  the  court  from  which  the  exact 
amount  of  each  class  of  damages  could  be  arrived  at,  it  was  of 
course  error  for  the  district  judge  to  separate  them  and  say 
how  much  actual  damages  should  be  recovered."  In  Hoskins 
V.  Huling,  4  Tex.  Law  Rev.  183,  the  trial  judge  held  the 
verdict  excessive,  and  the  appellee  thereupon  remitted  ofiF  por- 
tions of  the  recovery,  and  a  new  trial  was  ordered.  The  court 
of  appeals  held  this  action  unauthorized. 

Thus  we  see  that  in  each  of  these  cases  the  trial  court  re- 
garded the  verdict  originally  found  as  excessive,  suggested  a 
remittitur  to  prevent  the  grant  of,  or  overruled,  a  motion  for  a 
new  trial  because  a  remittitur  had  been  entered;  or  exemplary 
damages  were  so  commingled  with  actual  damages  that  they 
could  not  be  distinguished  from  each  other,  so  that  the  for- 
mer might  be  remitted  and  the  latter  be  allowed  to  stand. 
Here  neither  exemplary  damages  were  recovered,  nor  did  the 
court  overrule  the  motion  for  a  new  trial,  for  the  reason  that  a 
portion  of  the  money  had  been  remitted. 

Hence,  neither  of  the  other  decisions  is  applicable  to  the 
case  in  hand.  But  the  case  of  Texas  Cotton  Press  Company  v. 
Crowley,  decided  at  Galveston  term,  1886,  but  not  reported,  is 
clearly  in  point.  There  a  father  received  damages  for  the 
death  of  his  infant  child,  caused  by  the  negligence  of  the 
press  company,  to  the  extent  of  three  thousand  five  hundred 
dollars.  The  plaintiff's  attorney  voluntarily  remitted  one 
thousand  eight  hundred  dollars  of  the  verdict.  The  court  be- 
low refused  a  new  trial,  and  its  action  was  sustained  by  this 
court.  It  was  stated  in  the  opinion  that  the  damages  were  in 
some  measure  conjectural,  yet  we  said:  "Unless  the  verdict 
appeared  clearly  to  be  excessive,  the  fact  that  a  remittitur  was 
entered  would  not  interfere  with  the  right  of  the  appellee  to 
have  a  judgment  for  a  less  sum  than  given  by  the  verdict." 
And  so  with  this  case.  The  plaintiflf's  original  recovery  was 
not  excessive,  under  the  evidence,  and  there  is  no  reason  why 
a  judgment  for  a  less  sum  should  be  disturbed. 

If  it  was  the  deliberate  and  unprejudiced  opinion  of  the 
jury  that  the  plaintiff  was  damaged  in  the  sum  of  $500,  they 
certainly  thought  he  was  damaged  to  the  extent  of  $350,  bo 
that  the  finding  is  at  last  theirs,  not  that  of  the  court.  The 
attorney  may  have  remitted  through  fear  that  the  court  would 
consider  the  verdict  excessive,  but  the  record  does  not  show 
that  this  was  the  opinion  of  the  judge,  and  we  have  no  right 
to  attribute  such  an  opinion  to  him.  We  find  no  error  in  the 
judgment,  and  it  is  affirmed. 
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Power  of  Common  Carrier  of  Passengers  to  eject  a  passenger  who  has 
lost  his  ticket:  Note  to  Chicago  etc.  R.  R.  Co.  v.  Parks,  68  Am.  Dec.  571 J 
Pullman  etc.  Co.  v.  Reed,  20  Am.  Rep.  232.  And  that  in  such  case  the  pas- 
senger must  be  given  reasonable  time  in  which  to  produce  his  ticket,  or  the 
company  is  liable  for  ejecting  him:  Maples  v.  I^ew  York  etc.  R.  R.  Co.,  9  Id. 
434;  2  Wood's  Railway  Law,  1407,  1408.  As  to  what  would  be  an  excessive 
verdict  in  such  case,  see  Pullman  etc.  Co.  v.  Reed,  20  Am.  Rep.  232;  Terre 
ffauU  R.  R.  V.  Vanatta,  74  Am.  Dec.  96. 


Intebnational  and  Great  Northern  Railroad 
Company  v.  Cock. 

[68  Texas,  713.] 

Is  Action  aqah^st  Railroad  Company  for  Injuries  sustained  while 
riding  as  a  passenger  on  a  hand-car  under  invitation  of  an  employee  of 
the  company,  it  is  error  to  charge  as  matter  of  law,  in  the  face  of  evi- 
dence to  the  contrary,  that  the  act  of  the  employee  was  the  act  of  the 
company.     Such  question  should  be  left  to  the  jury. 

In  Action  against  Railroad  Company  for  injuries  received  while  riding 
on  a  hand -car  as  ?.  passenger  under  invitation  of  an  employee,  it  is  error 
to  charge  that  the  company  is  liable  to  a  greater  degree  of  care  and  skill 
than  would  be  required  in  carrying  passengers  on  regular  trains,  or  to 
employ  a  greater  degree  of  care  in  proportion  to  the  greater  degree  of 
danger,  when  the  hand-car  is  manned  by  men  employed  to  work  on  the 
track,  and  run  the  car  for  their  own  convenience,  but  not  accustomed  to 
look  after  the  safety  of  others,  and  not  employed  nor  selected  for  that 
purpose. 

Jr  IN  Action  against  Railroad  Company  for  damages  from  an  injury 
sustained  while  riding  as  a  passenger  on  a  hand-car  under  invitation  of 
the  company's  employee,  it  appears  that  after  the  original  destination 
was  reached  the  passenger  requested  to  be  carried  farther,  and  the  em- 
ployee voluntarily  complied,  evidence  of  all  facts  occurring  after  the 
original  destination  was  reached  is  admissible. 

Suit  for  damages.  Appellee  Cock,  as  a  justice  of  the  peace, 
had  occasion  to  hold  an  inquest  on  the  body  of  a  man  found 
near  appellant's  track,  and  accepted  the  request  and  invitation 
of  one  Hume,  train-master  and  dispatcher  for  that  division  of 
the  road,  to  ride  on  hand-cars  to  the  place  mentioned;  conse- 
quently appellee,  and  his  jury  and  others,  took  passage  on  two 
Buch  cars  under  charge  of  one  Parker,  a  section  foreman. 
They  arrived  safely  at  the  place  where  the  body  was  found, 
made  an  examination,  and  as  appellee  heard  that  deceased 
spent  the  previous  night  farther  on,  he  directed  Parker  to  take 
the  party  hither.  This  he  proceeded  to  do;  and  after  traveling 
a  short  distance  one  of  the  cars  met  with  an  accident,  through 
which  appellee  and  others  were  injured  by  the  tilting  of  a 
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plank  or  scantling  seat  occupied  by  them,  and  not  fastened  in 
any  way  to  the  car.  It  did  not  appear  that  the  company  or 
its  servants  had  ever  before  used  hand-cars  for  the  transporta- 
tion of  passengers,  and  the  rules  prohibited  the  carrying  of 
any  but  trackmen  on  such  cars.  It  did  not  appear  that  the 
public  knew  of  these  rules.  Appellee  had  verdict  and  judg- 
ment below. 

Hutcheson  and  Rose,  for  the  appellant. 

Brown,  Cock,  and  Denman  and  Franklin,  for  the  appellee. 

By  Court,  Maltbie,  J.  The  judgment  is  sought  to  be  re- 
v^ersed  upon  a  number  of  grounds.  Among  others,  the  fol- 
lowing charge  of  the  court  is  complained  of  and  assigned  as 
error: — 

1.  "The  jury  is  instructed  that  according  to  the  undisputed 
evidence  submitted  to  you,  the  plaintiff  was  on  defendant's 
car,  either  at  the  invitation  or  with  the  consent  of  the  servants, 
authorized  by  the  general  train-master  of  defendant  company. 
You  are  instructed  that  the  plaintiff  was  lawfully  on  said  car, 
and  that  the  defendant  would  be  liable  in  damages  for  any 
injury  the  plaintiff  may  have  sustained  while  on  said  car,  by 
reason  of  any  negligent  conduct  of  the  servants  of  the  company 
in  charge  of  said  car." 

2.  "  If  you  believe  that  said  car  was  not  ordinarily  used  to 
carry  passengers,  and  by  reason  of  its  construction  and  mode 
of  propelling  it,  persons  riding  on  the  same  were  exposed  to 
more  than  ordinary  danger,  it  was  incumbent  on  the  servants 
of  defendants  in  charge  of  said  car  to  employ  a  greater  degree 
of  care  for  the  protection  of  plaintiff,  in  proportion  to  the 
greater  degree  of  danger  arising  from  the  unusual  situation 
and  all  of  the  surrounding  circumstances.  But  the  plaintiff, 
by  entering  such  car,  also  accepted  such  greater  risk  as  was 
patent  to  him,  and  such  danger  as  was  manifestly  incident  to 
riding  on  such  car,  and  as  could  not  be  avoided  by  the  careful 
and  prudent  management  of  the  same  by  the  defendant's  ser- 
vants, which  the  plaintiff  had  a  right  to  expect,  and  might 
reasonably  rely  upon  under  the  circumstances." 

Each  of  these  paragraphs  of  the  charge  of  the  court  are  as- 
signed as  error.  By  a  reasonable  construction  of  the  first,  the 
jury  had  a  right  to  infer  that  the  plaintiff  was  on  the  hand- 
car with  the  consent  of  some  agent  of  the  defendant,  who  was 
either  expressly  or  impliedly  authorized  to  give  defendant's 
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consent  for  appellant  to  be  carried  on  the  hand-car,  with  all  of 
the  rights  of  a  passenger  on  a  train  operated  for  transporting 
passengers.  There  was  no  dispute  as  to  appellee  having  the 
consent  of  Hume  to  ride  on  the  car;  but  it  was  denied  that 
Hume  had  any  authority  to  give  appellant's  consent  for  him 
to  do  so,  and  there  was  evidence  tending  to  support  this  view 
of  the  case.  We  think  that  the  district  court  erred  in  holding 
as  a  matter  of  law,  under  the  facts  of  the  case,  that  appellee 
had  the  consent  of  appellant  to  ride  upon  said  hand-car,  but 
that  it  should  have  been  left  to  the  jury,  under  appropriate 
instructions,  to  determine  the  status  of  appellee  in  connection 
with  said  car:  Pierce  on  Railroads,  277;  Jackson  v.  Second  Ave. 
R'y  Co.,  47  N.  Y.  274;  7  Am.  Rep.  448;  Redding  v.  South  Caro- 
lina R.  R.  Co.,  3  S.  C.  1;  16  Am.  Rep.  681. 

The  servants  of  appellant  who  gave  appellee  permission  to 
ride  on  the  car  are  not  shown  to  have  had  the  power  to  abro- 
gate or  suspend  rules  promulgated  by  the  proper  authority  for 
the  operation  of  the  road;  and  the  court  below  could  not  as- 
sume that  said  servants,  in  so  doing,  were  acting  in  the  ap- 
parent scope  of  their  authority.  But  if  the  facts  proven  had 
been  sufiicient  to  justify  the  belief  that  appellant's  agents  had 
the  authority  to  furnish  transportation  to  facilitate  holding 
the  inquest,  it  might  have  been  submitted  to  the  jury  to  say 
whether  such  agents  were  acting  in  the  apparent  scope  of  their 
authority  in  furnishing  the  hand-car  in  question. 

The  decision  in  the  case  of  Prince  v.  International  and  Great 
Northern  R.  R.  Co.,  reported  in  64  Tex.  144,  although  growing 
out  of  the  same  facts  that  exist  in  the  present  case,  was  upon 
demurrer  to  plaintiff's  petition,  in  which  it  was  alleged  that 
Prince  was  on  the  hand-car  by  the  invitation  and  consent  of 
an  agent  of  defendant,  who  had  authority  to  give  defendant's 
consent  thereto,  and  has  no  application  to  the  question  under 
discussion.  And  in  the  hand-car  case  of  Pool  v.  Chicago  etc. 
R^y  Co.,  56  Wis.  227,  it  was  shown  that  Pool  took  passage  on 
defendant's  hand-car  to  attend  to  business  for  defendant;  that 
said  car  was  furnished  by  an  agent  of  defendant,  authorized 
by  defendant  to  furnish  it,  and  the  only  point  decided  was 
that  Pool  was  entitled  to  recover  under  the  same  facts  that 
any  other  passenger  would  be  who  had  paid  his  fare  and  was 
traveling  on  a  passenger  train,  which  was  also  held  in  Prince 
V.  Railroad  Co.,  supra,  and  may  be  considered  settled  law  in 
this  state. 

We  think  that  there  was  also  error  in  the  second  paragraplv 


524  International  etc.  R.  R.  Co.  v.  Cock.       [Texas. 

of  the  charge  of  the  court  complained  of  above.  Some  courts 
have  held  that  persons  taking  passage  on  trains  not  designed 
or  used  for  the  transportation  of  passengers  were  not  entitled 
to  the  rights  of  passengers;  and  while  such  is  not  the  law  in 
this  state,  it  would  be  unreasonable  to  require  of  a  carrier  of 
passengers,  who  at  some  time  may  gratuitously,  or  without 
hire,  furnish  a  hand-car,  or  other  vehicle  not  adapted  to  or 
intended  for  the  carriage  of  passengers,  manned  by  a  crew 
that  had  been  employed  simply  to  work  on  the  track  and  run 
the  car  for  their  own  convenience,  but  had  never  been  accus- 
tomed to  look  after  the  safety  of  others,  and  had  not  been 
selected  or  employed  for  such  purpose,  a  greater  degree  of 
care,  skill,  or  diligence  than  would  be  required  in  carrying 
passengers  for  hire  on  regular  trains,  although  it  might  be,  in 
fact,  more  dangerous  to  ride  on  such  improvised  conveyance 
than  upon  regular  passenger-coaches. 

We  find  no  further  error  in  the  charge  of  the  court. 

The  appellant  objected  to  the  proof  of  all  facts  that  occurred 
after  the  jury  of  inquest  started  south  from  where  the  body 
was  found,  in  the  direction  of  Hunter,  on  the  ground  that  said 
car  was  furnished  to  carry  the  coroner  and  jury  to  where  the 
body  was  found,  and  no  farther,  and  that  anything  occurring 
beyond  this  place  was  irrelevant.  A  suflBcient  answer  to  that 
is,  that  the  coroner  thought  it  was  necessary  to  go  beyond  the 
spot  of  ground  where  the  body  was  found  in  order  to  develop 
the  facts  leading  to  the  death,  the  cause  of  death  being  the 
subject  of  investigation.  Any  other  view  would  be  exceed- 
ingly narrow  and  technical,  and  we  do  not  think  the  court 
erred  in  overruling  the  objection. 

We  conclude  that  this  case  ought  to  be  reversed  and  re- 
manded on  account  of  errors  in  charge  of  the  court. 


In  Absence  of  Peoof  that  railway  company  is  accustomed  to  carry  pas- 
sengers on  hand-cars,  one  who  is  injured  while  bo  riding  has  no  canse  of 
action  against  the  company,  although  invited  thus  to  ride  by  the  section 
foreman:  ffoar  v.  Maine  etc  B.  B.  Co.,  35  Am.  Rep.  299. 
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Blume  v.  Hartman. 

[115  Pennsylvania  State,  32.] 

AoTiOK  or  CouET  Below  in  Givino  Conclusion  of  Abqttusnt  to  Coun- 
sel FOR  One  Side  or  Other  is  not  reviewable  on  error. 

BtTRDEN  OF  Case  Rests  upon  Contestant  of  Will  to  the  conclnsion  of 
the  trial,  upon  an  issue  deviaamt  vel  non,  and  his  counsel  has  the  right  to 
close  the  argument  to  the  jury. 

Burden  of  Proof  Rests  upon  Stranger  Who  Writes  Will,  by  the  terms 
of  which  he  is  the  principal  beneficiary,  of  showing  that  the  testatrix 
was  acquainted  with  its  contents,  and  had  an  intelligent  consciousness  of 
the  proportion  of  the  estate  to  be  taken  by  him;  but  the  burden  of  proof 
in  this  respect  rests  upon  the  contestant,  where  the  will  is  written  by 
the  son  of  the  testatrix,  who  is  the  principal  beneficiary. 

Burden  of  Proof  Rests  upon  Contestant  of  Will  of  showing  that  the 
testatrix  was  not  acquainted  with  its  contents,  and  had  not  an  intelli- 
gent consciousness  of  the  proportion  of  the  estate  to  be  taken  by  the 
beneficiary,  where  the  will  is  written  by  the  son  of  the  testator,  who  is, 
by  its  terms,  the  principal  beneficiary;  but  the  burden  of  proof  is  upon 
the  son  if  the  will  was  not  read  by  the  testatrix,  nor  read  or  explained 
to  her  before  its  execution,  nor  read  by  her  afterwards  before  her 
death. 

Questions  whether  Fraud  and  Undue  Influence  were  Used  bt  Pro- 
ponent IN  Procuring  Will,  and  whether  the  will  was  executed  by  th« 
testatrix  without  a  knowledge  of  its  contents,  are  properly  submitted  to 
the  jury,  where  the  will  was  written  by  a  son  of  the  testatrix,  who  was 
inequitably  preferred  over  the  other  children,  and  there  is  evidence  to 
show  that  the  testatrix  had  repeatedly  declared  her  intention  to  divido 
her  property  equally  among  her  children,  that  she  was  in  a  state  of  ex- 
cessive physical  feebleness  and  exhaustion  when  she  signed  the  will,  and 
that  she  was  not  acquainted  with  its  contents. 
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Issues  directed  out  of  the  orphans'  court  of  Allegheny 
County,  to  the  court  of  common  pleas  of  that  county,  to  de- 
termine whether  fraud,  undue  influence,  or  imposition  was 
used  to  procure  the  execution  of  the  will  of  Mrs.  Charlotte 
Blume,  and  whether  she  had  a  full  understanding  of  the  na- 
ture of  the  dispositions  contained  in  the  will.  It  appeared  on 
the  trial  that  Mrs.  Blume  died  February  7,  1886,  leaving  a  will 
by  which  she  gave  about  one  hundred  and  seventy  thousand 
dollars'  worth  of  property  to  her  son,  Frederick  Blume,  the 
plaintiff,  about  twenty-nine  thousand  dollars  to  her  daughter, 
Mrs.  Charlotte  M.  McClure,  and  about  twenty-eight  thou- 
sand dollars  to  her  daughter,  Mrs.  Amanda  V.  Hartman, 
with  remainder  to  the  son  Frederick  if  the  daughters  died 
without  issue.  The  will  was  executed  December  24,  1885,  in 
the  presence  of  two  witnesses,  and  was  written  by  Frederick 
Blume.  There  was  evidence  to  show  that  the  testatrix  had 
repeatedly  declared  her  intention  of  making  an  equal  distri- 
bution of  her  property  among  her  children,  that  she  was  in  a 
state  of  excessive  physical  feebleness  and  exhaustion  when 
she  signed  the  will,  and  that  the  will  was  not  read  by  her,  nor 
read  or  explained  to  her  before  its  execution,  nor  read  by  her 
afterwards  before  her  death.  This  evidence  is  given  at  some 
length  in  the  opinion.  The  verdict  was  for  the  defendants, 
and  the  plaintiff  assigned  error.  The  first  assignment  of 
error  was,  that  the  court  denied  the  plaintiff's  right  to  close 
the  argument  to  the  jury,  and  held  that  the  burden  of  proof 
was  upon  the  defendants,  and  that  they  had  the  right  to  close. 
The  second  assignment  of  error  was,  that  the  court  instructed 
the  jury  that  if  the  testatrix  was  in  such  a  feeble  condition 
mentally,  from  her  physical  weakness,  as  to  be  easily  in- 
fluenced, and  to  make  it  easy  to  perpetrate  a  fraud  upon  her, 
and  if  she  was  so  weak  as  to  be  physically  unable  to  read  the 
will,  and  it  was  in  fact  not  read  by  her,  nor  explained  to  her, 
then  the  burden  of  proof  was  upon  the  plaintiff  to  show  that 
the  will  was  in  accordance  with  her  directions.  The  third  as- 
signment of  error  was  to  the  instruction  that  if  the  facts  were 
found  as  alleged  by  the  defendants  as  to  the  mental  weakness 
of  the  testatrix  from  physical  prostration  at  the  time,  and  that 
the  will  was  not  explained  nor  read  to  her,  nor  read  by  her 
before  her  death,  and  that  for  a  considerable  time  previous, 
and  up  to  the  time  of  making  the  will,  she  had  an  expressed, 
fixed  intention  of  dividing  her  property  equally  among  her 
children,  taken  in  connection  with  the  fact  that  the  plaintiff 
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wrote  the  will,  and  that  he  alone  consulted  her  about  it,  and 
in  connection  with  the  great  advantage  given  to  the  plaintifif 
by  it,  then  the  burden  of  proof  was  thrown  upon  the  plaintifif 
to  show  that  the  will  was  in  accordance  with  the  instructions 
of  the  testatrix,  and  was  not  procured  by  fraud  and  trickery. 
The  remaining  assignments  of  error  were  to  the  refusal  of  the 
court  to  instruct  the  jury  that  there  was  no  evidence  of  fraud 
or  undue  influence  in  procuring  the  will  on  the  part  of  the 
plaintifif,  and  that  the  will  was  not  executed  by  the  testatrix 
without  a  knowledge  of  its  contents. 

George  Shiras,  Jr.,  Thomas  M.  Marshall,  and  J.  S.  Stricklert 
for  the  plaintifiT  in  error. 

John  Dalzell,  A.  M.  Brown,  and  8.  Schoyer,  Jr.,  for  the  de- 
fendants in  error. 

By  Court,  Green,  J.  There  is  no  merit  in  the  first  assign- 
ment of  error.  We  have  frequently  held  that  the  action  of 
the  court  below,  in  giving  the  conclusion  of  the  argument  to 
counsel  for  one  side  or  the  other,  is  not  reviewable  on  error. 
But  here  the  main  burden  of  the  case  rested  with  the  con- 
testants to  the  conclusion  of  the  contest.  It  was  for  them  to 
satisfy  the  jury  as  to  the  truth  of  their  allegations;  and  there 
was,  therefore,  propriety  in  awarding  to  their  counsel  the  right 
to  begin  and  conclude  the  final  argument  to  the  jury.  What 
was  said  by  the  court  below  in  regard  to  the  shifting  of  the 
burden  of  proof  in  certain  circumstances  was  contingent  upon 
a  finding  of  certain  facts  by  the  jury,  which  finding  could  not 
be  known  in  advance,  and  was  itself  a  part  of  the  general 
duty  of  the  jury.  Nor  can  we  say  there  was  error  in  the  lan- 
guage covered  by  the  second  assignment.  Beyond  question, 
if  the  will  had  been  written  by  a  stranger,  who  was,  by  its 
terms,  the  principal  beneficiary,  the  burden  of  proving  that 
the  testatrix  was  acquainted  with  its  contents,  and  had  an  in- 
telligent consciousness  of  the  proportion  of  the  estate  to  be 
taken  by  the  beneficiary,  would  rest  upon  him.  But  the 
court  below  made  a  most  ample  exception  to  this  rule  in  favor 
of  the  plaintiflF,  because  he  was  a  son  of  the  testatrix,  and 
therefore  had  a  right  of  importunity  in  his  own  favor  without 
incurring  the  penalty  of  aflBrmative  proof.  The  qualifying 
language  which  reimposed  the  burden  upon  him  in  certain 
circumstances  was  applicable  to  the  effect  of  other  and  addi- 
tional facts,  one  of  which  was,  that  the  will  was  not  read  to 
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the  testatrix,  nor  by  her,  nor  explained  to  her  before  ita  exe- 
cution, nor  read  by  her  afterwards  before  her  death,  providing 
this,  and  the  other  facts  referred  to  in  the  charge,  should  be 
found  by  the  jury.  Certainly,  if  such  facts  were  found  by  the 
jury,  they  would  altogether  rebut  the  legal  presumption  of 
knowledge  of  contents,  arising  from  the  mere  fact  of  execu- 
tion; and  then,  without  the  help  of  affirmative  testimony 
from  the  proponent  showing  knowledge  of  contents  and  free 
will  in  the  execution,  the  jury  would  be  justified,  indeed  re- 
quired, to  render  their  verdict  against  the  will.  All  that  the 
court  said  was,  that  if  these  facts  were  found,  the  burden  of 
proof  would  rest  with  the  proponent;  and  in  this  there  was  no 
error. 

The  remaining  assignments  allege  error  in  submitting  to 
the  jury  the  question  whether  there  was  fraud  or  undue  influ- 
ence in  procuring  the  will,  on  the  part  of  the  plaintiff,  and 
whether  the  will  was  executed  by  the  testatrix  without  a 
knowledge  of  its  contents.  Of  course,  these  are  questions  of 
fact  within  the  exclusive  province  of  the  jury,  which  includes 
the  credibility  of  witnesses;  and  this  court  is  not  at  liberty  to 
review  and  revise  the  action  of  the  jury,  unless  we  are  pre- 
pared to  say  there  was  no  evidence,  beyond  a  scintilla,  in  sup- 
port of  the  verdict.  After  a  most  patient  and  careful  study 
of  the  testimony,  we  find  ourselves  unable  to  take  that  posi- 
tion. The  great  and  very  serious  difficulty  with  the  plain- 
tiflf's  case  is,  that,  by  his  own  testimony,  it  is  almost  distinctly 
and  affirmatively  proved  that  his  mother  did  not  know  the 
contents  of  the  will  at  the  time  she  signed  it.  He  said  he 
finished  its  preparation  between  four  and  five  o'clock  on  the 
morning  of  December  24th,  and  then  went  to  bed.  Between 
nine  and  ten  of  the  same  morning,  still  having  it  in  his  ex- 
clusive possession,  he  showed  it  to  his  counsel,  and  at  about 
ten  o'clock,  or  soon  after,  he  brought  it  to  his  mother  and  left 
it  with  her.  He  admits  that  he  neither  read  it  to  her  nor  ex- 
plained it  to  her.  He  says  he  was  gone  for  a  while,  and  then 
returned  for  a  few  minutes,  and  then  went  for  the  witnesses. 
All  the  persons  present  at  the  signing  concur  in  saying  that 
the  will  was  neither  read  nor  explained  at  the  time  of  execu- 
tion. The  plaintiflF  admits,  and  the  others  testify,  that  he 
took  the  will  into  his  own  possession  very  soon,  if  not  imme- 
diately, after  it  was  executed,  and  it  remained  there  until  it 
was  probated.  There  is  no  evidence  that  the  testatrix  ever 
saw  it,  read  it,  or  heard  it  read  or  explained,  at  any  time  after 
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the  plaintiff  took  it  on  the  day  of  its  execution.  During  the 
ehort  time  the  will  was  accessible  to  the  testatrix,  after  it  was 
left  with  her  on  the  day  of  its  execution,  and  before  it  was 
signed,  her  daughter,  Mrs.  McClure,  was  Avith  her,  and  testi- 
fied that  her  mother  laid  the  will  down  on  the  bed  beside  her, 
and  she  did  not  know  what  became  of  it  afterwards.  She 
said  the  will  was  not  read  to  her  mother,  and  was  not  read  at 
all,  and  that  her  mother  asked  for  some  paper  to  make  signa- 
tures upon  while  her  brother  was  gone  for  the  witnesses.  She 
does  not  say  her  mother  read  the  will,  but  clearly  implies 
that  she  did  not.  When  the  plaintiff  was  examined  in  the 
orphans'  court,  he  did  not  say  his  mother  read  the  will,  or 
any  part  of  it,  or  attempted  to  read  it.  When  he  was  exam- 
ined in  the  common  pleas,  he  sought  to  convey  the  idea  that 
she  read  a  part  of  the  will,  without  absolutely  testifying  that 
she  did  actually  read  it.  After  all  he  said  was  finished,  he 
was  asked  in  cross-examination,  —  and  this  was  the  last  of  his 
testimony  on  this  subject:  "  Q.  Was  she  reading  it?  A.  I 
did  n't  say  she  was.  Q.  Do  you  say  now  she  was  reading 
the  will?  A.  No,  sir,  I  do  not.  Q.  Do  you  say  she  ever  read 
it?  A.  I  do  not  say  she  did.  I  said  she  was  reading  from 
the  beginning,  and  I  thought  it  was  open  about  there,  from 
articles  5  to  8."  The  time  at  which  he  said  this  took  place 
was  during  the  short  interval  immediately  after  he  gave  her 
the  will,  and  before  he  went  out  for  the  witnesses.  It  was 
the  same  time  that  Mrs.  McClure  went  into  the  bath-room, 
but  not  longer  than  four  minutes,  according  to  her  testimony. 
After  searching  the  testimony  most  thoroughly,  we  can  dis- 
cover no  possible  opportunit}''  for  the  testatrix  to  have  become 
acquainted  with  the  contents  of  the  will,  even  upon  the  testi- 
mony of  the  plaintiff,  except  in  this  exceedingly  short  period, 
and  that  testimony  fails  to  prove  knowledge  of  the  contents 
in  the  least  degree  satisfactory  to  a  jury  or  a  court. 

That  the  plaintiff's  testimony  was  changed  in  regard  to  this 
most  important  subject  from  his  first  examination  in  the  or- 
phans' court,  when  he  said  nothing  about  his  mother's  having 
read  any  part  of  the  will,  until  he  was  examined  in  the  com- 
mon pleas,  even  if  he  had  then  sworn  positively  to  her  reading 
the  whole  of  it,  was  in  itself  a  most  damaging  circumstance 
against  his  credibility.  His  pecuniary  interest  in  making  the 
change  in  his  testimony  was  enormous.  His  reputation  as  a 
man  of  fairness  and  honor  was  also  deeply  involved.    The 

necessity  for  a  change  in  his  former  statement  was  simply 
Am.  St.  Rkp.,  Vol.  II.  —  M 
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overpowering,  for  without  it,  it  was  scarcely  possible  to  expect 
a  recovery.  In  such  circumstances,  the  temptation  to  depart 
from  the  strict  truth  was  so  very  great  that  the  right  of  a  jury 
to  discredit  the  changed  testimony  must  be  conceded.  It  is 
scarcely  too  much  to  say  that  no  disinterested  tribunal  would 
give  the  slightest  credence  to  it.  But  the  new  testimony  was 
not  even  distinct  or  positive  that  the  will  was  actually  read 
by  the  testatrix.  It  was  inadequate,  it  was  contradictory,  it 
was  confused,  and  so  uncertain  on  the  point  whether  there 
was  any  real  reading  of  the  will  by  the  testatrix,  that  even  if 
the  witness  had  been  disinterested,  the  jury  would  have  been 
entirely  justified  in  giving  no  weight  to  it  whatever.  There 
were  many  other  considerations,  such  as  the  great  inequality 
of  the  distribution  made  by  the  will,  the  repeatedly  expressed 
declarations  made  by  the  testatrix  to  the  effect  that  she  in- 
tended to  divide  her  property  equally  among  her  children, 
and  her  personal  relations  with  her  children,  which  bore  as 
well  upon  jthe  question  of  undue  influence  as  upon  knowledge 
of  contents,  which  were  or  might  be  fairly  influential  with  the 
jury.  We  cannot,  however,  go  into  an  extended  discussion  of 
of  these  matters.  It  is  not  necessary.  We  refer  to  them  only 
as  illustrative  of  the  proposition  that  there  was  evidence  proper 
for  the  determination  of  the  jury  on  both  the  issues.  It  would 
be  quite  impossible  for  us  to  say,  as  matter  of  law,  that  there 
was  no  evidence,  beyond  a  scintilla,  tending  to  show  ignorance 
of  the  contents  of  the  will.  To  us  it  seems  clear  that  the  evi- 
dence greatly  preponderated  in  favor  of  the  allegation  that  the 
testatrix  was  not  acquainted  with  the  contents  of  the  will,  and 
if  she  was  not,  it  cannot  be  said  that  it  was  legally  her  will. 

On  the  question  of  undue  influence,  of  course  there  was  no 
evidence  of  physical  force  or  personal  constraint.  But  of  that 
kind  of  influence  which  accomplishes  its  results  by  misrepre- 
sentation, by  deceit,  by  fraud,  we  cannot  say  there  was  no 
evidence;  the  plaintiff,  unfortunately  perhaps  for  himself, 
chose  to  conduct  his  proceedings  in  the  procurement  and  the 
preparation  of  the  will,  and  in  the  inducements  to  his  mother 
to  sign  it,  secretly,  and  by  himself  alone.  There  is  absolutely 
no  evidence  whatever  except  his  own  to  support  his  own  alle- 
gations as  to  his  communications  with  her.  Apparently,  he 
was  not  even  willing  to  suffer  the  presence  of  a  lawyer,  though 
employed  by  himself,  at  his  interviews  with  his  mother.  He 
is  directly  responsible,  therefore,  for  every  inference  which 
may  fairly  be  made  against  him  as  to  the  means  he  employed 
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to  obtain  the  assent  of  his  mother  to  the  execution  of  the  will 
in  question.  The  evidence  of  a  testamentary  intent  on  her 
part  to  make  an  equal  division  of  her  estate  among  her  chil- 
dren comes  from  so  many  diflferent  persons,  is  so  voluminous, 
60  direct,  so  emphatic,  and  so  entirely  credible  apparently, 
that  it  cannot  but  be  regarded  as  a  very  important  element  in 
the  inquiry  whether  the  will  she  signed  expressed  her  real  or 
an  imposed  intent.  It  was  very  easy  for  the  plaintiff  to  set 
this  question  entirely  at  rest  by  simply  having  her  communi- 
cate her  intentions  in  the  presence  of  a  third  person,  or  by 
reading  the  will  to  her,  or  explaining  it  to  her,  or  having  her 
read  it  in  such  a  presence.  But  he  did  not  do  this,  and  be- 
cause he  did  not  do  it,  he  is  subject  fairly  to  an  inference  that 
the  will  did  not  contain  her  true  testamentary  purpose.  For 
if  it  did,  it  would  not  only  be  largely  to  his  pecuniary  interest, 
but  to  the  defense  of  his  character  as  an  honorable  man,  to 
let  at  least  some  one  other  person  know  the  fact  from  her  that 
she  assented  to  its  terms.  Of  course,  if  there  were  clear  proof 
that  she  had  read  it,  the  same  result  would  have  been  reached; 
but  there  is  no  such  proof.  Her  condition  at  the  time  is  also 
a  matter  of  much  importance  in  this  connection.  That  she 
was  in  a  state  of  excessive  feebleness  and  exhaustion  physi- 
cally, when  the  will  was  signed,  is  proved  by  so  many  disin- 
terested witnesses  that  the  plaintiff's  testimony  to  the  contrary 
might  well  be  discredited  by  the  jury.  In  such  a  state  of 
bodily  health,  the  jury  might  well  have  inferred  a  condition 
of  mind  easily  controlled  by  one  in  a  confidential  relation,  aa 
a  son  to  his  mother.  The  undisputed  fact,  testified  to  by  the 
plaintiff  himself,  that  he  alone  had  said  and  done  whatever 
was  actually  said  and  done  for  the  purpose  of  inducing  her  to 
make  a  will;  that  he  alone  had  consulted  with  her  in  regard  to 
it;  that  he  alone  prepared  it  and  knew  its  provisions, — proved 
clearly  that  he  was  the  one  person  who  procured  it  to  be  made 
and  executed.  If  from  all  the  evidence  the  jury  believed  that 
the  will  she  signed  did  not  reflect  her  true  testamentary  intent, 
but  something  quite  different,  they  were  justified  in  inferring 
that  she  had  been  imposed  upon  by  her  son,  since  no  one  else, 
under  the  evidence,  could  have  done  so.  The  immense  in- 
equality of  division  also  is  a  circumstance  in  support  of  such 
a  theory.  He  cannot  say,  therefore,  that  there  was  no  evi- 
dence of  undue  influence  proper  to  be  submitted  to  a  jury. 

In  making  these  comments  upon  the  testimony,  we  have  not 
undertaken  to  present  both  sides  of  the  case,  as  that  is  not  our 
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proper  function.  It  is  not  for  us  to  determine  the  facts  upon 
their  merits,  but  only  to  show  that  there  was  evidence  in  sup- 
port of  the  verdict  Buflficient  to  be  submitted  to  the  considera- 
tion of  the  jury  for  their  determination  of  the  issues  they 
were  to  try.  We  think  it  unnecessary  to  prolong  the  discus- 
sion. The  learned  judge  who  tried  the  cause  treated  it  fairly 
and  dispassionately,  as  it  seems  to  us,  and  gave  to  the  plain- 
tiflF  every  opportunity  to  have  his  views  and  his  facts  carefully 
considered.  We  see  no  error  in  the  various  matters  assigned 
as  erroneous,  and  must  therefore  affirm  the  judgment. 


BiTBDEN  13  UPON  Peoponent  OP  WiLL  to  prove  its  due  execution,  and 
the  testamentary  capacity  of  the  testator:  Jackson  v.  Van  Duaen,  4  Am.  Dec.    ' 
330;  Clark  v.  Fislier,  19  Id.  402;  Comstock  v.  Hadlyme  Ecclesiastical  Society,  , 
!20  Id.  100;  Reynolds  v.  Reynolds,  40  Id.  599;  Rigg  v.  Wilton,  54  Id.  419;  - 
Williams  v.  Robinson,  1  Am.  Rep.  359;  Hardy  v.  Merrill,  22  Id.  441;  and  he 
has  therefore  the  right  to  open  and  close  the  case:  Rigg  v.  Wilton,  supra;  ; 
Hardy  v.  Merrill,  supra;  but  see  Hemphill  v.  HernpJiill,  21  Am.  Dec.  331; 
Taylor  v.  Wilbum,  64  Id.  186;  McMechen  v.  McMechen,  41  Am.  Rep.  682. 

Will  Drawn  by  One  Who  Receives  Benefit  under  It  is  Viewed 
wrrn  Suspicion:  Coffin  v.  Coffin,  80  Am.  Dec.  235,  and  note;  Cheailiam  v. 
Hatcher,  32  Am.  Rep.  650;  Post  v.  Mason,  43  Id.  689;  Montague  v.  Allan's 
Ex'rs,  49  Id.  384,  387;  Yardley  v.  Cutlibertson,  56  Id.  218. 
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OsK  Who  is  Made  Defendant  to  Creditor's  Bill  by  Amendment 
Waives  Objection  to  Failure  to  Serve  Notice  of  the  amendment 
upon  him  by  entering  an  appearance  and  making  defense. 

Statute  of  Limitations  Ceases  to  Run  from  Time  of  Amendment,  as 
against  one  who  is  made  a  defendant  to  a  bill  in  equity  by  amendment. 

One  Who  Subscribes  to  Stock  of  Corporation  in  View  of  and  fob 
Purpose  of  its  Subsequent  Organization,  which  is  effected,  and  pays 
in  full  for  one  share  and  transfers  other  shares,  thereby  recognizes  and 
affirms  his  contract  of  subscription,  and  cannot  be  heard  to  disaffirm  it. 

LlABiLiTT  OF  Subscriber  to  Stock  of  Corporation  is  not  Discharged 
by  an  informal  ex  parte  transfer  of  the  shares  in  writing,  not  entered 
on  the  books  of  the  corporation,  or  recognized  by  it,  accompanied  with 
a  private  agreement  of  the  transferee  that  the  transferrer  should  not  be 
liable  for  anything  unpaid  on  the  shares  so  transferred. 

Bill  Filed  by  Creditor  of  Corporation  Alleged  to  be  Insolvent, 
against  Stockholders,  to  compel  payment  of  unpaid  capital  stock 
in  discharge  of  the  claims  of  creditors,  is  a  proceeding  to  enforce  the 
equitable  obligations  of  the  stockholders;  and  since  only  so  much  of 
the  unpaid  capital  as  is  necessary  for  the  payment  of  the  debts  can  be 
called  in,  and  this  only  when  all  the  other  assets  are  exhausted,  there 
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must  be  an  account  of  the  amount  of  debts,  assets,  and  unpaid  capital, 
and  a  decree  for  an  assessment  of  the  amount  due  by  each  stockholder. 
Obligation  to  Make  Good  Unpaid  Portions  of  Capital  Stock  when 
Necessities  of  Creditors  Reqctire  It  is  a  charge  upon  the  stock 
which  passes  with  it  to  the  transferees  thereof,  subject  to  exceptional 
instances  where  the  original  subscribers  are  notwithstanding  liable  by 
charters  or  general  statutory  provisions. 

Bill  in  equity,  filed  March  13,  1878.    The  facts  are  fully 
stated  in  the  opinion. 

Thomas  M.  Marshall  and  A.  M.  Imhrie,  for  the  appellant. 

C  C.  Dickey  and  Welty  McCullough,  for  the  appellees. 

By  Court,  Green,  J.  The  bill  in  this  case  was  a  creditor's 
bill,  originally  filed  by  one  creditor  of  a  corporation  alleged 
to  be  insolvent,  against  several  of  the  stockholders,  for  the 
purpose  of  compelling  the  payment  of  the  unpaid  capital 
stock  in  discharge  of  the  claims  of  creditors.  The  bill  set 
forth  the  debt  of  the  plaintifiF,  and  contained  also  a  general 
allegation  that  there  were  other  debts  to  the  amount  of  thirty 
thousand  dollars,  without  naming  the  creditors  or  the  sep- 
arate amounts  due  them.  Subsequently,  certain  other  persons 
claiming  to  be  creditors  were  allowed  to  intervene  by  petition. 
The  master,  without  making  any  report  as  to  these  latter 
claims,  found  that  the  appellant,  who  was  brought  in  by 
amendment,  was  indebted  for  unpaid  capital  upon  one  share 
to  the  extent  of  four  thousand  dollars,  with  interest  from  No- 
vember 1, 1875.  He  however  did  not  report  any  form  of  decree, 
nor  did  he  report  as  to  any  other  debt,  except  that  of  the  plain- 
tiff, which  he  found  to  be  $3,169.81,  with  interest.  The  appel- 
lant resisted  the  plaintifi''s  claim  upon  three  grounds,  one  of 
which  was  the  statute  of  limitations.  It  appears,  however,  that 
the  amendment  by  which  he  was  brought  in  was  filed  in  Feb- 
ruary, 1879,  which,  as  the  date  of  incorporation  was  June, 
1873,  was  within  six  years  of  the  time  when  the  cause  of 
action  arose.  It  is  alleged  that  Bell  filed  no  answer  till  April, 
1880,  which  was  seven  years  after  the  subscription,  and  that 
no  notice  of  the  amendment  was  served  upon  him.  He  how- 
ever entered  an  appearance,  and  made  defense,  which  was  a 
waiver  of  notice.  But  the  statute  ceases  to  run  from  the  time 
of  the  amendment,  on  the  same  principle  as  the  bringing  of 
an  action  stops  the  running  of  the  statute:  Hemphill  v.  Cli- 
Tuans,  24  Pa.  St.  367;  McClure  v.  McClure,  1  Grant  Gas.  222. 
The  plea  of  the  statute,  therefore,  is  no  defense  in  this  case. 
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It  was  also  urged  that  the  corporation  did  not  exist  at  the 
time  of  the  subscription.  But  the  subscription  was  made  in 
view  of,  and  for  the  purpose  of,  a  subsequent  organization, 
which  actually  was  had,  and  the  appellant  thereafter  paid  in 
full  for  one  share  and  transferred  other  shares,  and  thereby- 
recognized  and  affirmed  his  contract  of  subscription,  and  can- 
not now  be  heard  to  disaffirm  it.  It  was  further  alleged  that 
Bell  had  assigned  the  four  shares  which  he  did  not  pay  for, 
and  therefore  was  not  liable.  The  master  found  that  as  to 
three  of  these  the  assignee  had  paid  the  whole  amount  in  full, 
and  as  to  the  fourth,  that  there  was  no  proof  of  assignment, 
except  an  informal  ex  "parte  transfer  in  writing,  never  entered 
or  appearing  on  the  books  of  the  company,  and  a  private 
agreement  of  the  transferee  that  Bell  should  not  be  liable  for 
anything  due  on  the  five  shares.  This,  of  course,  could  not 
relieve  Bell  from  his  liability  if  it  existed  otherwise.  It  does 
not  appear  that  any  certificate  was  ever  issued  to  the  assignee 
for  the  share  attempted  to  be  transferred,  or  that  the  transfer 
was  recognized  by  the  company  in  any  way.  As  there  does 
not  seem  to  have  been  any  actual,  hoiia  Jide,  completed  assign- 
ment of  this  share.  Bell's  liability  as  owner  of  it  would  not  be 
discharged.  These  several  defenses,  therefore,  are  inadequate. 
There  remains,  however,  the  fifth  assignment  of  error,  which 
raises  the  question  whether  upon  the  whole  record  a  decree 
can  be  entered  against  the  appellant.  An  examination  of  the 
master's  report  discloses  imperfections  and  defects  of  so  serious 
a  character  as  that  it  is  impossible  to  found  any  decree  upon 
it.  A  part  of  these  were  corrected  by  the  court  below,  but 
fatal  defects  still  remain.  Only  one  debt  is  ascertained  by  the 
master,  and  that  is  the  debt  due  the  appellee,  which  he  fixes 
as  $3,169.81.  Yet  a  decree  has  been  entered  for  the  pay- 
ment of  various  suras  by  different  stockholders  aggregating 
$35,324.  The  amount  decreed  to  be  paid  by  the  appellant 
alone  is  $6,786,  which  is  more  than  double  the  amount  re- 
quired to  pay  the  only  debt  which  is  found  by  the  master.  In 
the  opinion  of  the  court,  attention  is  called  to  some  of  the 
defects  in  the  report,  and  reference  is  made  to  certain  agree- 
ments of  facts  by  counsel  as  supplementary  to  the  report. 
The  agreements  are  not  printed,  and  we  do  not  know  what 
they  contain,  except  as  recited  in  the  opinion,  and  as  so  re- 
cited, they  seem  to  relate  only  to  a  question  of  set-ofi"  inter- 
posed by  one  of  the  defendants.  The  court  also  states  some 
few  additional  facts  in  relation  to  the  history  of  the  company, 
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the  amount  of  its  capital  stock,  the  amount  of  bonds  given, 
the  subscription  of  Heath  and  Speer,  the  sale  of  the  property, 
and  incidentally  it  is  said  there  were  seventy  thousand  dollars 
of  unpaid  bonds.  But  all  these  facts  are  introduced  only  to 
affect  the  question  of  the  set-oflF  of  Heath  and  Speer.  There 
is  no  ascertainment  of  any  actual  specific  debts,  no  designation 
of  creditors,  no  adjudication  upon  the  claims  of  the  interven- 
ing creditors,  no  determination  that  the  whole  unpaid  capital 
is  needed  for  the  payment  of  debts,  nor  how  much  of  the  capi- 
tal remained  unpaid,  nor  by  whom  it  was  owing.  Yet  all  these 
things  are  indispensable  to  the  making  of  a  correct  and  valid 
decree. 

This  is  a  proceeding  to  enforce  the  equitable  obligation  of 
stockholders  in  an  insolvent  corporation  to  pay  the  unpaid 
portions  of  the  capital  stock  due  by  them,  in  order  that  the 
debts,  all  the  debts,  of  the  corporation  may  be  paid  to  the  ex- 
tent of  such  unpaid  capital.  It  is  not  a  statutory  obligation  at 
all,  but  an  obligation  in  equity  arising  out  of  the  consideration 
that  the  capital  stock  of  a  corporation  is  a  trust  fund  for  the 
payment  of  its  debts.  Only  so  much  of  the  unpaid  capital  as 
is  necessary  for  the  payment  of  the  debts  can  be  called  in,  and 
this  can  only  be  done  when  all  the  other  assets  are  exhausted. 
It  is  manifest,  therefore,  that  in  a  case  of  this  kind  there  must 
be  an  account  taken  of  the  amount  of  debts,  assets,  and  unpaid 
capital,  and  a  decree  for  an  assessment  of  the  amount  due  by 
each  stockholder.  All  of  this  is  pointed  out  in  the  opinion  of 
this  court  in  the  case  of  Lane's  Appeal,  105  Pa.  St.  49,  51  Am. 
Rep.  166,  and  had  the  method  of  proceeding  there  indicated 
been  followed  in  this  case,  there  would  have  been  no  difiiculty 
in  reaching  correct  results.  As  it  is,  the  present  record  is  de- 
fective in  nearly  all  material  particulars,  and  the  decree  must 
be  reversed;  but  as  the  proceeding  and  parties  are  proper,  only 
with  directions  to  the  court  below  to  refer  the  matter  back  to 
the  former  or  another  master  to  perfect  the  report,  and  take 
such  additional  testimony  as  may  be  necessary  for  that  purpose. 
The  case  of  Messersmith  v.  Sharon  Savings  Bank,  96  Pa.  St. 
440,  cited  and  relied  upon  in  the  master's  report,  must  not  be 
understood  as  a  decision  that  the  transferee  of  stock  in  a  cor- 
poration which  has  become  insolvent  is  not  liable  for  the  pay- 
ment of  the  unpaid  portion  of  the  shares  held  by  him  when 
the  unpaid  capital  is  required  for  the  payment  of  the  debts  of 
the  corporation.  That  case  did  not  involve  that  question.  It 
was  an  ordinary  common-law  action  of  debt  directly  upon  the 
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subscription  contract,  and  the  original  subscriber  was  held 
bound  to  pay,  because  he  had  contracted  to  pay,  the  whole 
subscription  price  of  the  stock.  The  court  below  held  that  a 
transferee  in  good  faith  and  upon  an  agreement  to  pay  sub- 
sequent calls  was  not  bound  to  pay  them,  and  a  single  remark 
in  the  opinion  of  this  court  seems  to  countenance  that  idea. 
It  is  true  that  such  is  the  law  as  declared  in  several  decisions 
of  this  court,  but  they  were  decisions  arising  upon  charters,  or 
by-laws,  providing  for  only  a  particular  remedy  in  case  of 
non-payment  of  installments,  such  as  the  forfeiture  and  sale  of 
the  stock  itself  in  case  of  default,  as  was  the  case  in  Franks 
Oil  Co.  V.  McCleary,  63  Pa.  St.  317,  and  Palmer  v.  Eidge  Min- 
ing Co.,  84  Id.  288;  or  that  the  company  has  no  right  of  action 
against  the  transferee,  and  no  remedy  against  him  except  a 
forfeiture  of  the  shares,  as  was  the  case  in  President  etc.  of 
Delaware  etc.  Canal  Co.  v.  Sansom,  1  Binn.  70,  and  Palmer  v. 
Ridge  Mining  Co.,  supra. 

There  is  also  another  class  of  cases  in  which  the  same  rule 
as  to  liability  of  original  stockholders  is  held,  notwithstanding 
they  have  transferred  their  shares.  They  are  cases  of  sub- 
scriptions to  the  stock  of  railroad  companies,  subject  to  the 
general  railroad  law  of  February  19,  1849,  the  seventh  section 
of  which  provides  that  no  transfer  shall  have  the  effect  of  dis- 
charging any  liabilities  incurred  by  the  owners  thereof.  Some 
of  these  cases  are  the  following:  Pittsburgh  etc.  R.  R.  Co.  v. 
Clarke,  29  Pa.  St.  146;  Graff  v.  Pittsburgh  etc.  R.  R.  Co.,  81  Id. 
489;  Hays  v.  Pittsburgh  etc.  R.  R.  Co.,  38  Id.  81;  Cass  v.  Pitts- 
burgh etc.  R.  R.  Co.,  80  Id.  31.  Subject  to  such  exceptional 
instances  as  these,  it  cannot  be  doubted  that  the  obligation  to 
make  good  the  unpaid  portions  of  capital  stock  when  the  ne- 
cessities of  creditors  require  it  is  a  charge  upon  the  stock,  which 
passes  with  it  to  the  holders  of  it.  It  is  an  equitable  obliga- 
tion founded  upon  no  statute,  and  rests  upon  those  who  are  the 
owners  of  the  stock  at  the  time  of  insolvency.  If  this  were 
not  BO,  the  creditors  of  a  corporation,  which  had  been  in  exist- 
ence for  many  years,  and  whose  original  subscribers  were  dead 
and  gone  long  before  the  insolvency  of  the  company  occurred, 
would  be  deprived  of  all  resource  to  the  unpaid  capital  stock 
at  the  very  time  when  alone  they  needed  it.  The  doctrine  is 
thus  stated  in  Angelland  Ames  on  Corporations,  sec.  534:  "When 
an  original  subscriber  to  the  stock  of  an  incorporated  company, 
who  is  bound  to  pay  the  installments  on  his  subscription  from 
time  to  time  as  they  are  called  in  by  the  company,  transfers 
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his  stock  to  another  person,  such  other  person  is  substituted 
not  only  to  the  rights  but  to  the  obligations  of  the  original 
subscriber,  and  he  is  bound  to  pay  up  the  installments  called 
for  after  the  transfer  to  him.  The  liability  to  pay  up  install- 
ments is  shifted  from  the  outgoing  to  the  incoming  share- 
holder"; citing  numerous  authorities.  The  same  doctrine 
was  held  and  enforced  in  Webster  v.  Upton,  91  U.  S.  65.  The 
very  question  of  that  case  was  the  liability  of  a  transferee 
of  stock  for  calls  made  after  his  acceptance  as  a  stockholder 
by  the  company,  upon  an  implied  promise  that  he  would  pay 
calls  made  during  his  ownership.  Mr.  Justice  Strong,  in  de- 
livering the  opinion  of  the  court,  reviews  the  whole  subject  of 
the  liability  of  both  the  original  subscriber  and  the  transferee. 
After  showing  the  liability  of  the  original  subscriber  by  a 
promise  which  the  law  implies  to  pay  calls  which  he  has  never 
expressly  agreed  to  pay,  he  says:  "  But  if  the  law  implies  a 
promise  by  the  original  holders  or  subscribers  to  pay  the  full 
par  value  when  it  may  be  called,  it  follows  that  an  assignee  of 
the  stock,  when  he  has  come  into  privity  with  the  company 
by  having  stock  transferred  to  him  on  the  company's  books,  is 
equally  liable.  The  same  reasons  exist  for  implying  a  promise 
by  him  as  exist  for  raising  up  a  promise  by  his  assignor.  And 
such  is  the  law  as  laid  down  by  the  text-writers  generally,  and 
by  many  decisions  of  the  courts  (citing  several  cases).  There 
are  a  very  few  cases,  it  must  be  admitted,  in  which  it  has  been 
held  that  the  purchaser  of  stock,  partially  paid,  is  not  liable  for 
calls  made  after  his  purchase.  Those  to  which  we  have  been 
referred  are  President  etc.  of  Delaware  etc.  Canal  Co.  v.  Sansom, 
1  Binn.  70,  where  the  question  seems  hardly  to  have  been  con- 
sidered, the  claim  upon  the  transferee  having  been  abandoned; 
and  Palmer  v.  Ridge  Mining  Co.,  34  Pa.  St.  288,  which  is  rested 
upon  Sansom's  case,  and  upon  the  fact  that  by  the  charter  the 
company  was  authorized  to  forfeit  the  stock  for  non-payment 
of  calls.  We  are  also  referred  to  Seymour  v.  Sturgess,  26  N.  Y. 
134,  the  circumstances  of  which  were  very  peculiar.  In 
neither  of  these  cases  was  it  brought  to  the  attention  of  the 
court  that  the  stock  was  a  trust  fund  for  the  protection  of 
creditors  in  the  first  instance,  a  fund  no  part  of  which  either 
the  company  or  its  stockholders  was  at  liberty  to  withhold. 
They  do  not,  we  think,  assert  the  doctrine  which  is  generally 

accepted We  think,  therefore,  the  transferee  of  stock 

in  an  incorporated  company  is  liable  for  calls  made  after  he 
has  been  accepted  by  the  company  as  a  stockholder,  and  hia 
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name  has  been  registered  on  the  stock  books  as  a  corporator; 
and  being  thus  liable,  there  is  an  implied  promise  that  he  will 
pay  calls  made  while  he  continues  the  owner." 

It  must  also  not  be  forgotten  that,  as  to  all  corporations 
formed  under  the  general  law  of  1874,  the  seventh  section  of 
that  act  expressly  imposes  upon  transferees  of  stock  all  the 
liabilities  and  obligations  of  original  subscribers.  What  is 
said  upon  this  subject  is  cautionary  only,  and  intended  to  guard 
against  any  erroneous  impressions  which  might  arise  out  of 
the  generality  of  expression  in  the  Messersmith  case. 

We  notice  that  the  master  has  charged  interest  upon  the 
amount  of  unpaid  capital  found  due  by  appellant  from  Novem- 
ber 1,  1875.  No  such  claim  is  made  in  the  bill,  and  there  is. 
no  testimony  printed,  and  no  distinct  finding  of  any  fact  which 
necessarily  determines  the  liability  for  interest.  An  indistinct 
reference  is  made  in  the  report  to  a  last  call  for  installments 
on  November  1,  1875,  but  no  facts  or  testimony  appear  in 
relation  to  the  subject.  As  a  large  part  of  the  decree  is  made 
up  of  interest,  the  subject  should  receive  a  careful  considera- 
tion. 

The  decree  of  the  court  below  is  reversed  at  the  cost  of  the 
appellee,  and  the  record  is  remitted,  with  instructions  that  the 
case  be  referred  to  a  master  to  take  such  additional  testimony 
and  make  such  further  report  as  may  be  necessary  to  perfect 
the  proceedings. 

Subscriptions  to  Corporate  Stock.  —  See  this  question  considered  at 
length  in  Parker  v.  Tlwmaa,  81  Am.  Dec.  385,  and  note. 

Individual  LiABitrrY  of  Stockholders  for  Debts  of  Corporation:  See 
Prince  v.  Lynch,  99  Am.  Dec.  427,  and  note  discussing  the  subject. 

Unpaid  Subscriptions  to  Corporate  Stock  Constitute  Fund  foe  Cred- 
itors:  Germantonm  Passenger  JR'y  v.  Fitter,  100  Am.  Dec.  546,  and  note; 
Lane's  Appeal,  51  Am.  Rep.  166. 

Transferee  of  Stock  from  Original  Subscriber  is  Substituted  to  his 
Obligations  as  well  as  his  rights:  MerriTnae  Mining  Co.  ▼.  Levy,  93  Am. 
Dec.  697. 
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Johnson's  Appeal. 

[115  Peknsylvania  State,  129.  | 

Tenant's  Right  of  Renewal  is  Property  or  Asset  Incident  to  Exist- 
INO  Lease,  although  it  may  not  be  enforceable  against  the  will  of  the 
landlord. 

Chance  or  Oppoetonity  of  Renewal  of  Lease  Held  by  Partnership 
is  in  itself  a  distinct  asset  of  the  partnership  in  which  all  the  partners 
have  an  interest,  and  consequently  one  partner  cannot  take  a  new  lease 
in  renewal  of  an  existing  one  of  the  firm,  in  his  own  name,  or  for  his 
own  benefit,  without  being  liable  to  account  for  it  to  the  partnership. 

Dissolution  of  Partnership  does  not  Change  Relations  of  Partners 
in  respect  to  the  renewal  of  a  partnership  lease. 

Bill  in  equity  by  Robert  G.  Loughrey  against  William  H. 
Johnson  for  an  account  and  settlement  of  the  affairs  of  the 
partnership,  which  had  existed  between  the  parties  and  had 
been  dissolved.  The  question  raised  on  this  appeal  was  as 
to  the  defendant's  right  to  have  the  plaintiff  account  for  the 
value  of  the  renewal  of  the  lease  of  premises  occupied  by  the 
firm.  The  master,  to  whom  the  case  was  referred,  reported  that 
the  plaintiff  and  defendant  were  partners  in  the  plumbing 
business,  and  had  leased  certain  premises  in  the  city  of  Phila- 
delphia. About  May  1,  1883,  the  partners  disagreed,  and  de- 
termined to  dissolve  the  partnership  at  the  end  of  the  term. 
The  defendant  then  offered  the  plaintiff  one  thousand  dollars 
for  the  good-will  of  the  business,  with  the  privilege  of  occupy- 
ing the  store  and  carrying  on  business  there.  About  July  1, 
1883,  the  plaintiff  asked  the  defendant  if  he  would  take  the 
one  thousand  dollars  which  he  (the  defendant)  had  offered  to 
give,  and  a  bidding  then  took  place  between  them,  concluding 
with  an  offer  of  seventeen  hundred  dollars  from  the  plaintiff, 
and  an  offer  of  eighteen  hundred  dollars  from  the  defendant, 
which  the  plaintiff  declined  to  accept.  The  plaintiff  claimed 
that  the*bidding  was  simply  for  the  occupancy  of  the  store  up 
to  September  30,  1883,  when  the  lease  expired;  while  the  de- 
fendant claimed  that  the  bidding  was  for  the  successorship 
and  the  right  to  take  a  renewal  of  the  lease.  The  partnership 
ended  July  12,  1883,  but  the  lease  did  not  expire  until  Sep- 
tember 30,  1883.  The  parties  had  a  conversation  on  the  sub- 
ject about  July  15, 1883,  but  no  result  was  reached;  and  about 
July  20th  the  defendant  prepared  a  written  agreement,  bind- 
ing both  parties  not  to  occupy  the  store  for  one  year  after  the 
dissolution,  but  the  plaintiff  refused  to  sign  the  agreement. 
In  the  latter  part  of  the  same  month,  the  plaintiff  proposed 
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to  the  defendant  that  they  should  surrender  the  lease,  and 
thus  save  a  couple  of  months'  rent,  to  which  the  defendant  at 
first  agreed,  but  afterwards  objected,  having  been  informed 
that  the  plaintiff  was  taking  steps  to  secure  the  store  from 
the  time  it  should  be  vacated  by  the  firm.  The  plaintiff  ob- 
tained a  lease  of  the  store  for  one  year,  on  September  29,  1883, 
and  entered  into  possession  as  sole  tenant.  There  was  no 
provision  for  a  renewal  in  the  original  lease.  The  master  re- 
ported that  the  defendant  was  not  entitled  to  charge  the  plain- 
tiff with  the  value  of  the  renewal  of  the  lease.  The  defendant 
filed  exceptions  to  the  report,  which  were  dismissed.  A  decree 
was  entered  for  Loughrey  in  accordance  with  the  report,  and 
the  defendant  appealed. 

John  O.  Johnson  and  Joseph  R.  Rhoads,  for  the  appellant. 
Alfred  Frank  Custis,  for  the  appellee. 

By  Court,  Green,  J.  There  is  no  question  at  all  that 
the  tenants'  right  of  renewal,  although  it  may  not  be  en- 
forceable against  the  will  of  the  landlord,  is  a  property  or 
asset  incident  to  an  existing  lease,  and  is  so  recognized  by 
all  the  authorities.  When  the  lease  is  held  by  a  partner- 
ship, this  chance  or  opportunity  of  renewal  is  in  itself  a 
distinct  asset  of  the  partnership  in  which  all  the  partners 
have  an  interest.  As  a  consequence  of  this  doctrine,  one 
partner  in  a  firm  cannot  take  a  new  lease  in  renewal  of  an  ex- 
isting one  of  the  firm,  in  his  own  name  or  for  his  own  benefit, 
without  being  liable  to  account  for  it  to  the  partnership.  In 
2  Lindley  on  Partnership,  574,  the  rule  is  thus  stated:  "It  has 
been  decided  more  than  once  that  if  one  partner  obtains  in  his 
own  name,  either  during  the  partnership  or  before  its  assets 
have  been  sold,  a  renewal  of  the  lease  of  the  partnership  prop- 
erty, he  may  not  be  allowed  to  treat  the  renewal  lease  as  his 
own,  and  as  one  in  which  his  copartners  have  no  interest." 
In  Lacy  v.  Hall,  37  Pa.  St.  360,  this  court  said,  Strong,  J.: 
"A  partner  in  a  firm  who  takes  a  renewal  of  a  lease  to  the 
firm  in  his  own  name  holds  it  for  the  firm,  and  that  even 
though  the  lessor  has  refused  to  renew  the  lease  with  the  old 
lessees:  Featherstonhaugh  v.  Fenwick,  17  Ves.  298;  see  also  note 
to  Moody  V.  Matthews,  7  Ves.  186,  Sumner's  ed.  Yet  the  con- 
sideration for  the  new  lease  is  the  covenant  of  the  partner  who 
obtained  it.  But  his  relation  to  his  copartner  forbids  his  treat- 
ing for  it  for  his  own  individual  benefit.     And  if  he  does  so 
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treat,  and  obtains  a  lease  in  his  own  name,  he  holds  in  trust 
for  the  partnership." 

In  Clegg  v.  Edmondson,  8  De  Gex,  M.  &  G.  787,  it  is  said: 
"Although  it  cannot  be  laid  down  that  in  no  case  can  a  part- 
ner during  the  partnership  contract  for  a  new  lease  to  himself 
exclusively,  of  property  let  to  a  partnership,  it  is  very  diflQcult 
(and  especially  as  regards  a  managing  partner)  to  make  out 
such  a  case,  and  the  mere  announcement  to  his  partners  of  his 
intention  to  apply  for  such  a  lease  after  the  dissolution  is  not 
BuflBcient  to  exclude  their  interest,  although  the  partnership  is 
at  will." 

Nor  does  the  fact  that  the  renewal  was  obtained  after  the  dis- 
solution change  this  rule.  Thus  in  Speiss  v.  Rosswog,  96  N.  Y. 
651,  the  court  of  appeals  of  New  York  aflBrmed  an  opinion 
of  the  supreme  [superior]  court,  in  which  Sedgwick,  C.  J.,  said: 
"  The  fact  in  this  case  which  the  learned  counsel  for  the  re- 
spondents argues  distinguishes  it  from  those  cases  in  which  the 
partner  taking  a  renewal  of  the  partnership  leases  has  been 
held  a  trustee  of  the  firm  is,  that  the  defendant  Constantin 
Rosswog  obtained  them  after  the  firm  was  dissolved.  This 
dissolution  did  not  annul  or  change  those  relations  between 
the  parties  which  are  the  basis  of  the  obligation  in  such  cases. 
After  the  dissolution  the  original  leases  remained  partnership 
property  for  the  purpose  of  liquidation.  The  obligation  of 
each  partner  to  deal  with  them,  not  for  his  individual  benefit, 
but  for  the  common  or  joint  interest,  remained.  The  trust  as 
to  the  use  of  the  partnership  property  remained  attached  to 
these  leases,  as  part  of  their  value  was  the  so-called  expecta- 
tion of  renewal.  This  is  deemed  so  actual  and  vital  that  when 
a  new  lease  is  had  it  is  considered  to  be  a  graft  upon  the  old": 
16  Jones  &  S.  135. 

This  reasoning  is  in  consonance  with  our  views,  and  appears 
to  be  a  necessary  consequence  of  the  partnership  relation  ap* 
phed  to  what  is  clearly  a  partnership  asset.  The  circumstance 
that  there  was  no  provision  for  a  renewal  contained  in  the  old 
lease  is  immaterial.  It  is  not  the  absolute  right  to  a  renewal, 
but  the  expectancy  or  opportunity  of  renewal  which  pertains 
to  a  greater  or  less  extent  to  all  leases,  that  constitutes  the 
property  or  asset  in  question.  And  this  expectancy  grows  out 
of  and  belongs  to  the  old  lease,  which,  being  firm  property, 
draws  to  it  the  expectancy  and  clothes  it  with  the  same  qual- 
ity. In  the  present  case  the  lease  of  the  firm  expired  October 
1,  1883,  the  firm  was  dissolved  July  12,  1883,  and  the  new 
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lease  was  obtained  by  Loughrey  on  September  29,  1883,  be- 
fore the  expiration  of  the  old  one.  As  the  new  lease  was  not 
made  with  the  consent  of  Johnson,  he  has  not  lost  his  right  to 
have  Loughrey  account  for  the  value  of  the  expectancy  thus 
appropriated  by  him.  That  value,  however,  must  be  deter- 
mined by  the  master;  it  cannot  be  iBxed  or  even  indicated  by 
us,  and  it  must  be  determined  as  an  expectancy  only,  and  not 
as  a  certainty. 

The  decree  of  the  court  below  is  reversed  at  the  cost  of  the 
appellee,  and  the  record  is  remitted,  with  direction  that  the 
cause  be  referred  to  the  master  to  take  the  testimony  and  re- 
port the  value  of  the  expectancy  of  renewal,  and  thereupon  to 
charge  the  appellee  with  the  same  as  a  partnership  asset  in 
the  settlement  of  the  accounts. 


Lease  Renewed  by  One  Partner  in  his  Own  Name  Inures  to  Bens- 
nr  OF  Firm:  MUcheli  v.  Heed,  19  Am.  Eep.  252. 


Arnold  v,  Pennsylvania  Kailroad  Company. 

[116  Pennsylvania  State,  135.] 

Failure  to  Perform  Duty  Which  is  well  Defined  is  Negligence, 
and  may  be  so  declared  by  the  court;  but  when  the  measure  of  duty  is 
not  unvarying,  when  a  higher  degree  ia  required  under  some  circum- 
stances than  under  others,  and  where  both  the  duty  and  the  extent  of 
performance  are  to  be  ascertained  as  facts,  the  jury  alone  can  determine 
what  is  negligence,  and  whether  it  has  been  proved. 

There  is  No  Irrebutable  Presumption  that  One  Who  Takes  Passagb 
UPON  Limited  Railroad  Ticket,  the  limit  of  which  has  expired,  is  in- 
formed of  the  rules  and  regulations  of  the  company  prohibiting  the  use 
of  such  ticket,  by  his  paying  to  the  conductor  of  the  train  the  difference 
between  the  redemption  value  of  the  ticket  and  a  full  fare,  when  no  such 
prohibition  appears  upon  the  ticket. 

One  Who  Takes  Passage  upon  Limited  Railroad  Ticket,  without  knowl- 
edge that  under  the  rules  and  regulations  of  the  company  the  ticket  can- 
not be  used,  is  not  to  be  treated  as  a  trespasser,  but  as  a  passenger  who, 
by  mistake,  has  entered  a  train  upon  which,  by  his  contract,  he  is  not 
entitled  to  ride;  and  whether  he  had  no  such  knowledge  or  not,  so  as  to 
make  him  a  trespasser  or  a  passenger,  ia  a  question  of  fact  for  the  jury. 

Trespasser  upon  Railroad  Train  cannot  be  Ejected  therefrom  with- 
out a  reasonable  regard  for  his  safety;  and  whether  he  was  so  ejected  or 
not  is  a  question  of  fact  for  the  jury. 

Case  by  Charles  M.  Arnold  against  the  Pennsylvania  Rail- 
road Company  to  recover  damages  for  injuries  sustained  by 
him  by  reason  of  being  ejected  from  the  defendant's  train. 
The  plaintiff,  on  April  6,  1883,  purchased  an  excursion  ticket 
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from  Philadelphia  to  Lancaster,  and  return,  over  the  defend- 
ant's road.  The  return  coupon,  which  was  stamped  with  the 
date  of  purchase  on  its  back,  recited  that  "  in  consequence  of 
the  reduced  rate  at  which  this  ticket  is  sold,  it  will  only  be  re- 
ceived for  return  passage  on  the  day  of  sale,  as  stamped  on  the 
back."  The  plaintiflF,  after  transacting  his  business  in  Lancas- 
ter, wer.t  to  the  defendant's  depot  at  that  place,  about  eleven 
o'clock  in  the  evening,  for  the  purpose  of  returning  to  Philadel- 
phia. He  took  passage  upon  a  train  which  arrived  at  the  depot 
after  twelve  o'clock.  The  conductor  refused  to  take  the  return 
coupon,  saying  that  it  had  expired  at  twelve  o'clock,  and  de- 
manded fare,  and  told  the  plaintiflF  that  unless  he  paid  it  he 
would  be  put  oflF.  The  plaintiflT  replied  that  his  ticket  was 
good,  but  rather  than  be  put  oflP,  he  would  pay  the  difference 
between  the  redemption  value  of  his  return  coupon  and  a  full 
fare.  The  conductor  refused  to  accept  the  oflFer,  and  after  the 
train  had  stopped  at  several  regular  stations,  and  no  effort 
was  made  to  eject  the  plaintiff,  the  conductor  stopped  the 
train  at  a  way-station,  and  told  the  plaintiff  he  would  have 
to  get  ofif.  The  plaintiff  arose,  and  under  protest  followed 
the  conductor  to  the  door.  The  conductor  showed  the  plain- 
tiff off  on  the  side  nearest  the  station,  in  order  to  reach  which 
it  was  necessary  to  cross  the  tracks  of  the  west-bound  trains. 
There  were  no  lights  or  signals  at  the  station,  and  before  the 
plaintiff  could  clear  the  tracks,  he  was  struck  by  a  train  which 
was  then  due  at  that  place,  and  considerably  injured.  The 
court  nonsuited  the  plaintiff,  whereupon  he  took  this  writ  of 
error. 

William  W.  Porter,  for  the  plaintiff  in  error. 

Isaac  Elwell  and  David  W.  Sellers,  for  the  defendant  in  error. 

By  Court,  Gordon,  J.  Two  well-established  principles, 
governing  cases  like  that  in  hand,  seem  to  have  been  over- 
looked or  disregarded  by  the  court  below  in  the  disposition  of 
the  present  contention.  The  one  is,  that  as  a  general  rule, 
questions  of  negligence  are  for  the  jury,  and  cannot  be  deter- 
mined by  the  court.  This  rule  with  its  exception  is  well 
stated  in  the  case  of  McCully  v.  Clarke,  40  Pa.  St.  399, 
wherein  it  is  said  by  Mr.  Justice  Strong:  "When  a  duty 
is  defined,  a  failure  to  perform  it  is  of  course  negligence,  and 
n  ay  be  so  declared  by  the  court;  but  when  the  measure  of 
duty  is  not  unvarying,  when  a  higher  degree  is  required  under 
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Bome  circumstances  than  under  others,  and  where  both  the 
duty  and  the  extent  of  performance  are  to  be  ascertained  as 
facts,  the  jury  alone  can  determine  what  is  negligence,  and 
whether  it  has  been  proved."  An  illustration  of  this  rule  and 
its  exception  may  be  found  in  the  case  of  one  who,  without 
stopping  to  look  and  listen  for  approaching  trains,  attempts  to 
cross  the  track  of  a  railroad,  and  is  injured.  Here  a  fixed  and 
well-defined  duty  has  been  violated,  and  the  court  determines 
that  there  has,  ipso  facto,  been  negligence.  But  if  it  were  so, 
that  he  did,  before  attempting  to  cross,  stop,  look,  and  listen, 
then  whether  he  was  otherwise  negligent,  and  whether  the 
railroad  company  was  remiss  in  its  duty,  are  questions  which 
a  jury  only  can  settle.  As  cases  of  accurately  defined  duty 
seldom  arise,  and  as  ordinarily  both  the  duty  and  the  neglect 
must  be  ascertained  from  the  attendant  facts  and  circum- 
stances, we  may  assume  the  generality  of  the  rule  above 
stated.  In  the  case  in  hand,  the  duty  of  the  conductor,  in  ex- 
pelling the  plaintiff  from  the  cars  at  the  time  and  place  se- 
lected for  that  purpose,  was  certainly  one  that  was  not  strictly 
defined.  It  may  be  admitted  that  as  a  faithful  officer  he  was 
obliged  to  eject  Arnold  from  the  train;  but  then  the  very  im- 
portant question  arises,  Did  he,  as  the  company's  employee, 
properly  discharge  this  obligation  in  dismissing  the  plaintiflf 
from  the  cars  between  the  tracks  of  the  railroad,  on  a  very 
dark  night,  at  a  way-station  that,  from  the  want  of  light  in  or 
about  it,  could  not  be  seen?  As  everything  in  this  proposition 
depends  upon  facts  and  circumstances,  its  solution  was  for  the 
jury.  If,  indeed,  we  are  not  to  treat  the  plaintiff"  as  an  inten- 
tional intruder,  we  may  regard  the  contention  as  settled  by  the 
case  of  Lake  Shore  and  Michigan  Southern  K'y  Co.  v.  Rosen- 
zweig,  113  Pa.  St.  519,  in  which  we  held,  per -Mr.  Justice 
Trunkey,  that,  "  where  a  passenger  purchases  a  railroad  ticket, 
no  irrebutable  presumption  arises  that  he  is  informed  as  io  the 
rules  and  regulations  of  the  company  prohibiting  the  use  of 
such  tickets  on  particular  trains  when  no  such  prohibition 
appears  on  its  face.  If  in  such  case  the  passenger,  without 
knowledge  of  such  regulation,  takes  passage  upon  any  one  of 
such  prohibited  trains,  he  cannot  be  treated  as  a  passenger; 
and  although  he  has  no  right  to  a  passage,  cannot  be  expelled 
from  the  train  as  a  trespasser,  but  must  be  treated  as  a  pas- 
senger who  by  mistake  has  got  upon  a  train  on  which,  by  his 
contract,  he  is  not  entitled  to  ride."  But  the  second  rule  to 
which  we  have  adverted  is,  that  even  a  trespasser  cannot  be 
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ejected  from  a  train  without  a  reasonable  regard  for  his  safety. 
This  rule  as  stated  by  Mr.  Justice  Hunt,  in  the  case  of  Rail- 
way Company  v.  Stout,  17  Wall.  657,  is  as  follows:  Whilst  a 
railway  company  is  not  bound  to  the  same  degree  of  care  in 
regard  to  mere  strangers  who  are  unlawfully  upon  its  premises 
that  it  owes  to  a  passenger,  it  is  nevertheless  not  exempt  from 
responsibility  to  such  strangers  for  injuries  arising  from  its 
negligence  or  from  its  tortious  acts.  And  this  same  doctrine 
has  been  approved  by  our  own  authorities,  inter  alia,  in  the 
cases  of  Pennsylvania  Co.  v.  Toomey,  91  Pa.  St.  256;  Pennsylva- 
nia R.  R.  Co.  V.  Lewis,  79  Id.  33;  Hydraulic  Works  Co.  v.  Orr, 
83  Id.  332;  Philadelphia  etc.  R.  R.  Co.  v.  Hummell,  44  Id.  375, 
and  Biddle  v.  Hestonville  etc.  Passenger  K'y  Co.,  112  Id.  551.  If, 
then,  we  assume  that  the  plaintiff  was  a  trespasser,  still  the  de- 
fendant had  a  duty  to  perform  with  reference  to  his  safety  which 
it  was  not  at  liberty  to  neglect;  hence  the  court  erred  in  direct- 
ing a  nonsuit.  But  whether  Arnold  was  a  trespasser  on  the 
train  or  not,  was  also  a  question  for  the  jury.  That  his  ticket 
expired  on  the  6th  of  April  at  midnight,  there  can  be  no  doubt, 
and  as  this  was  a  fixed  fact  of  which  he  was  bound  to  take 
notice,  nothing  can  be  predicated  of  that  ticket  in  his  favor. 
Still  the  unused  coupon  had  value,  and  as  the  company  under 
the  act  of  the  6th  of  May,  1883,  was  bound  to  redeem  it,  he 
may  well  have  supposed,  assuming  that  he  knew  nothing  of 
the  rule  of  the  company  in  this  particular,  that  by  tendering 
money  to  the  conductor,  as  he  did,  sufficient  with  the  value  of 
the  coupon  to  cover  the  price  of  a  return  ticket,  he  would  be 
entitled  to  a  passage  to  Philadelphia,  whither  he  was  bound, 
and  if  the  jury  should  so  find,  he  would  in  that  case  not  be  a 
trespasser,  and  though  liable  to  expulsion,  could  not  be  treated 
as  a  willful  intruder.  In  other  words,  as  was  held  in  the 
Rosenzweig  case,  above  cited,  though  prima  facie  he  was 
improperly  on  the  train,  yet  he  might  rebut  that  presumption 
by  facts  and  circumstances  going  to  show  that  he  was  there 
from  no  disposition  to  commit  a  trespass,  but  by  mistake,  art^ 
from  misapprehension  of  the  defendant's  rules. 

The  judgment  is  reversed,  and  a  new  venire  ordered. 

Neoliqence  13  Generally  Question  of  Fact  for  Jury:  Spencer  v.  Mil- 
waukee  etc.  R.  R.,  84  Am.  Dec.  758;  Warren  v.  Filchburg  R.  R.,  85  Itl.  700; 
Snow  V.  Ilouaatonic  R.  R.,  85  Id.  720;  Philadelpliia  etc.  R.  R.  v.  Spearen,  86 
Id.  544;  SmUh  v.  O'Connor,  80  Id.  5S2;  Louisville  etc.  R.  R.  v.  Collins,  87  Id. 
486;  Stevens  v.  InJuihitants  of  B oxford,  87  Id.  616;  Fox  v.  Sacketi,  87  Id.  682; 
Johnson  v.  Winona  etc.  R.  R.,  88  Id.  83;  Hill  v.  Town  of  New  Haven,  88  Id. 
613;  Baltimore  etc.  R.  R.  v.  Breinlj,  iK)  Id.  49;  Em^  v.  Hudson  River  R.  R., 
Am.  Sr.  Rep.,  \'ou  II.  — 3o 
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90  Id.  761,  and  note  786;  Simmons  v.  Neto  Bedford  etc.  Steamhord  Co.,  C3  Id. 
99;  Sheridan  v.  Brooklyn  etc.  R.  R.,  93  Id.  490;  Frankford  etc.  Turnpike  Co.  v. 
Pldladelphia  etc  R.  R.,  93  Id.  708;  Baltimore  etc.  R.  R.  v.  State,  96  Id.  528; 
Nortliern  Central  R'y  v.  State,  96  Id.  545;  Quirk  v.  HoUy  96  Id.  725;  Oaynor 
V.  Old  Colony  etc.  R'y,  97  Id.  96;  Driscoll  v.  Newark  etc.  Co.,  97  Id.  761; 
Nichols  V.  Sixth  Avenue  R.  R.,  97  Id.  780;  Pennsylvania  R.  R.  v.  Barnett,  98 
Id.  346;  DetroU  etc.  R.  R.  v.  Curtis,  99  Id.  141;  0' Flaherty  v.  Union  R'y,  100 
Id.  343;  Johnson  V.  Bruner,  100  Id.  613;  Kay  v.  Pennsylvania  R.  R.,  3  Am. 
Rep.  628;  Steinweg  v.  Erie  R'y,  3  Id.  673,  675;  Eckert  v.  Long  Idand  R.  R.,  3 
Id.  721;  Toledo  etc.  R'y  v.  Pindar,  5  Id.  57;  Chicago  etc.  R.  R.  v.  Randolph,  6 
Id.  60;  Kerr  v.  Forgue,  5  Id.  146;  Kesee  v.  Chicago  etc.  R'y,  6  Id.  643;  Kello'/g 
V.  Chicago  etc.  R'y,  7  Id.  69;  Ihl  v.  Forty-second  Street  etc.  R.  R.,7  Id.  450; 
Southworth  v.  Old  Colony  etc.  R'y,  7  Id.  528;  Cosgrove  v.  Ogden,  10  Id.  361; 
Webb  V,  Rome  etc.  R.  R.,  10  Id.  389;  Barton  v.  St.  Louis  etc.  R.  R.,  14  Id. 
418;  Cleveland  etc.  R.  R.  v.  Crawford,  15  Id.  633;  Doss  v.  Missouri  tic.  R.  R., 
21  Id.  371,  378;  Twomley  v.  C€7Ural  Park  etc.  R.  R.,  25  Id.  162;  Eppendorfv. 
Brooklyn  City  etc.  R.  R.,  25  Id.  171;  Teoais  etc.  R'y  v.  Murphy,  26  Id.  272; 
City  of  Atlanta  v.  Wilson,  27  Id.  396;  Nolan  v.  Brooklyn  etc.  R.  R.,4\  Id.  345, 
347;  Louisville  etc.  R.  R.  v.  Goetz's  Adm'x,  42  Id.  227;  Town  of  Albion  v. 
Hetrick,  46  Id.  230;  Peverly  v.  City  of  Bo-nton,  49  Id.  37;  Stoner  v.  Pennsyl- 
vania  Co.,  49  Id.  764;  Dahlberg  v.  Minneapolis  Street  R'y,  50  Id.  585;  Vicks- 
burg  etc.  R.  R.  v.  McGotoan,  52  Id.  205;  Burns  v.  Chicago  etc.  R'y,  58  Id.  227; 
but  when  the  facts  are  clear  and  satisfactory,  the  question  is  one  of  law: 
Todd  V.  Old  Colony  etc.  R.  R.,  80  Am.  Dec.  49,  and  note;  83  Id.  679;  Penn- 
sylvania R.  R.  V.  Ogier,  78  Id.  322;  Gahagan  v.  Boston  etc.  R.  R.,  79  Id.  724; 
Snow  V.  Housatonic  R.  R.,  85  Id.  720;  Fox  v.  Sackett,  87  Id.  082;  Butterfeld 
V.  Western  R.  R.,  87  Id.  67S;  Roth  v.  Buffalo  etc.  R.  R.,  90  Id.  736;  Gonzalcn 
v.New  York  etc.  R.  R.,  98  Id.  58;  Detroit  etc.  R.  R.  v.  Curtis,  99  Id.  141; 
Johnson  v.  Bruner,  100  Id.  613;  Bell^ontaine  R'y  v.  Hunter,  5  Am.  Rep.  201 ; 
Pennsylvania  R.  R.  v.  Beale,  13  Id.  753;  Cleveland  etc.  R.  R.  v.  Crawford,  15 
Id.  633;  Lewis  v.  Baltimore  etc.  R.  R.,  17  Id.  521;  Pittsburg  etc.  R.  R.  v.  An- 
drews, 17  Id.  568;  Pennsylvania  R.  R.  v.  Weber,  18  Id.  407;  Pennsylvania  Co. 
V.  Bensil,  .36  Id.  188,  192;  TMrteenth  etc.  R'y  v.  Bomlron,  37  Id.  707,  710; 
Ohio  etc.  R'y  v.  Collar n,  38  Id.  134,  135;  Richmond  etc.  R.  R.  v.  Medley,  40  Id. 
734;  Town  of  Albion  v.  Hetrick,  46  Id.  230,  231;  Tolmnnv.  Syracuse  etc.  R.  R., 
50  Id.  049;    Wic/uta  etc.  R.  R.  v.  Davis,  I  Am.  St.  Rep.  275. 

Railroad  Company  is  Bound  to  Exercise  Rea.sonable  Care  in  Re- 
moving Trespasser  from  Car:  Kline  v.  Central  Pacifc  R.  R.,  99  Am.  Dec. 
282;  Holmes  V.  Wakefeld,  90  Id.  171;  Indianapolis  etc.  R'y  v.  Pitzer,  58  Am. 
Rep.  387;  and  reasonable  care  must  be  exercised  in  expelling  a  passenger 
who  by  his  conduct  renders  himself  liable  to  expulsion:  Note  to  Hagan  v. 
Providence  etc.  R.  R.,  62  Am.  Dec.  383;  State  v.  Overton,  61  Id.  671;  note  to 
Cluc.ago  etc.  R.  R.  v.  Parks,  08  Id.  572;  Pennsylvania  R.  R.  v.  Vandiver,  82  Id. 
520;  Higgins  v.  Watei-vliet  etc.  Co.,  7  Am.  Rep.  293;  Jcffersonville  R.  R.  v. 
Rogers,  10  Id.  103;  Philadelphia  etc.  R.  R.  v.  Larkin,  28  Id.  442;  Railroad  Co. 
V.  Vallerley,  30  Id.  601;  Louisville  etc.  R.  R.  v.  Sullivan,  50  Id.  186;  compare 
Johnson  v.  Concord  R.  R.,  88  Am.  Dec.  199.  As  to  whether  a  passenger  can 
only  be  expelled  at  a  regular  station,  see  note  to  Commontvealth  v.  Power,  41 
Id.  477;  Chicago  etc.  R.  R.  v.  Parks,  68  Id.  562;  Terre  Haute  etc.  R.  R.  v. 
Vanatta,  74  Id.  90;  Illinois  Central  R.  R.  v.  Sutton,  92  Id.  81;  Chicago  etc. 
R.  R.  V.  Flagg,  92  Id.  133;  Illinois  Central  R.  R.  v.  Whittemore,  92  Id.  138; 
Jcffersonville  R.  R.  v.  Rogers,  92  Id.  276;  McClure  v.  Philadelphia  etc.  R.  R., 
6  Am.  Rep.  345;  Lillis  v.  St.  Louis  etc.  R.  R.,  27  Id.  255:  Toledo  etc.  R'y  v. 
Wright,  34  Id.  277. 
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Dickerson's  Appeal. 
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Owner  of  Personal  Propekty  may  Impress  upon  It  Valid  Pksseut 
Trust,  either  by  a  declaration  that  he  holds  the  property  in  trust,  or  by 
a  transfer  of  the  legal  title  to  a  third  party  upon  certain  specified  trusts. 

Transfer  of  Subject-matter  of  Trust  is  not  Necessary,  if  the  owner 
thereof  makes  himself  trustee;  but  if  he  selects  a  third  party,  the  sub- 
ject of  the  trust  must  be  transferred  to  him  in  such  mode  as  will  be 
effectual  to  pass  the  legal  title. 

Trust  in  Personal  Property  is  Valid  against  Everybody  except 
Creditors,  where  the  facts  show  an  executed  intention  or  purpose, 
coupled  with  an  express  trust  in  the  donor,  for  the  benefit  of  the  objects 
of  his  bounty,  unrevoked  by  him  at  the  time  of  his  death. 

Reserved  Right  of  Revocation  is  not  Inconsistent  with  Creation  of 
Valid  Trust.  If  the  right  is  not  exercised  during  the  lifetime  of  the 
donor,  and  according  to  the  terms  in  which  it  is  reserved,  the  validity  of 
the  trust  remains  unaffected,  as  though  there  never  had  been  a  reserved 
right  of  revocation. 

Absolute  and  Unconditional  Trusts  Created  by  Father  in  Favor  of 
Children,  Designating  Himself  Trustee,  cannot  be  Revoked  by 
the  donor  undertaking  to  annex  thereto  special  terms  and  qualifications 
not  expressed  in  the  original  declarations  of  trust. 

Husband  may  Dispose  of  Personal  Property  in  Good  FArrn,  by  'Gift 
OR  Otherwise,  during  Coverture,  free  from  all  post-mortem  claims 
thereon  by  his  widow. 

Appeal  by  Mary  Dickerson,  from  a  decree  of  the  orphans' 
court  of  Philadelphia  County,  making  distribution  of  the 
estate  of  her  deceased  husband,  John  Dickerson.  The  dece- 
dent died  testate,  August  10,  1884,  leaving  surviving  his  widow, 
Mary  Dickerson,  four  children  by  a  former  marriage,  —  Charles 
Thompson  Dickerson,  Thomas  Jeffer.son  Dickerson,  Grace 
Darling  O'Connell,  and  E.  Gertrude  Manning,  —  and  four 
children  of  a  deceased  son  by  the  same  marriage,  John  M. 
Dickerson.  The  decedent  married  the  appellant  November 
17,  1869,  and  had  no  children  by  her.  It  was  the  habit  of  the 
decedent,  from  about  the  year  1856,  as  each  child  was  born, 
to  set  aside  for  its  benefit,  from  time  lo  time,  various  sums  of 
money.  Some  of  the  funds  so  set  apart  were  invested  by  the 
decedent  in  bonds  and  bank  stock,  and  trusts  therein  were 
declared  by  him  in  favor  of  the  respective  children,  in  the 
manner  stated  in  the  opinion.  The  decedent's  will,  which  was 
dated  July  18,  1884,  recited  that,  "  whereas  I  have  heretofore 
at  different  times  invested  various  amounts  in  my  name,  as 
trustee  generally,  or  as  trustee  for  my  respective  cliildren, 
which  investments  and  settlements  were  purely  voluntary 
upon  my  part,  and  in  which  no  terms  of  trust  were  declared, 
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it  being  my  intention  to  set  forth  tlio  same  in  my  last  will  and 
testament,  now,  therefore,  I  do  hereby  declare  that  the  said 
Becurities  and  investments  were  and  are  held  by  me  upon  the 
following  uses  and  trusts,  that  is  to  say:  In  trust  to  pay  to 
myself  the  income  for  life,  and  at  my  decease,  that  the  Fidelity 
Insurance,  Trust,  and  Safe  Deposit  Company,  who  shall  there- 
after act  as  trustee  in  my  place  and  stead,  shall  hold  said  in- 
vestments in  kind  and  keep  the  same  invested,  and  shall  pay 
the  net  income  thereof,  as  it  shall  accrue,  unto  my  children 
respectively,  for  whose  use  I  have  made  such  investments  (as 
indicated  by  the  registry  of  the  certificates  of  the  same)  for 
life,  or,  if  I  shall  have  made  any  of  such  investments  as 
trustee  generally,  then  to  hold  the  same  and  pay  the  income  ' 
thereof  to  my  children  now  living,  to  wit,  ....  for  life,  and  ' 
after  the  decease  of  each  one  of  them  respectively,  then  to  hold  ^ 
their  share  for  the  use  of  their  children,  and  pay  the  income  ; 
to  them  until  the  youngest  one  attains  the  age  of  twenty-one 
years,  and  thereupon  to  divide  the  principal  between  them 
equally,  absolutely."  The  decedent  appointed  the  Fidelity 
Insurance,  Trust,  and  Safe  Deposit  Company  his  executor,  and 
letters  testamentary  were  issued  to  it.  After  his  death  the 
bonds  in  question  remained  in  the  hands  of  the  company,  as 
trustee  for  the  appellees,  and  the  company  was  subsequently 
appointed  such  by  the  court.  At  the  audit  of  the  account  of 
the  company  as  executor,  the  widow  of  the  decedent  elected 
to  take  against  the  will,  claiming  that  the  trusts  were  testa- 
mentary, and  therefore  void  as  to  her,  and  that  the  bonds 
formed  part  of  the  estate,  in  which  she  was  entitled  to  share 
as  widow.  The  auditing  judge  allowed  her  claim.  To  this, 
exceptions  were  filed,  which  were  sustained  by  the  court  in 
bank,  Hanna,  P.  J.,  filing  an  opinion.     The  widow  appealed. 

Harold  Goodwin  and  J.  H.  Gendelly  for  the  appellant. 

George  P.  Rich,  John  W.  Patton,  Mayer  Sulzberger,  and 
Ephraim  Lederer,  for  the  appellees. 

By  Court,  Sterrett,  J.  If  the  bonds  and  bank  stock  in 
controversy  were  the  subjects  of  valid  trusts,  impressed  upon 
them  by  the  testator  in  his  lifetime  in  favor  of  his  children, 
and  so  remained  until  after  his  decease,  they  were  not  his 
property  in  his  own  right  at  the  time  of  his  death  in  1884,  and 
hence  appellant,  claiming  as  his  widow  against  the  will,  haa 
no  interest  in  the  securities  or  the  proceeds  thereof. 
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For  reasons  given  in  the  opinion  of  its  learned  president, 
we  think  the  orphans'  court  was  clearly  right  in  holding  thai 
the  securities  in  question  were  the  subjects  of  express  trusts, 
created  by  the  testator  in  favor  of  his  children  respectively, 
and  unaffected  by  anything  that  occurred  prior  to  his  death. 
The  decree  might  well  be  affirmed  on  that  opinion,  without 
attempting  to  further  vindicate  its  correctness  by  adding  any- 
thing thereto. 

About  the  year  1856,  nearly  fourteen  years  before  his  mar- 
riage to  appellant,  testator  inaugurated  the  scheme  of  provid- 
ing a  fund  for  the  benefit  of  each  of  his  children,  by  setting 
apart  from  time  to  time  various  small  sums  of  money  for  that 
purpose.  In  1875  the  fund  thus  accumulated  was  represented 
in  part  by  ten  one-thousand-dollar  bonds  of  the  Lehigh  Coal 
and  Navigation  Company,  which,  on  their  face,  were  payable 
to  bearer,  with  the  right  to  have  them  registered  and  made 
transferable  on  the  books  of  the  corporation.  On  June  2d  of 
that  year,  testator  executed  two  assignments  of  these  bonds; 
one  embracing  five  of  them  designated  by  their  numbers,  to 
himself,  "John  Dickerson,  trustee  for  Charles  Thompson  Dick- 
erson";  and  the  other  embracing  the  remaining  five,  desig- 
nated in  same  way,  to  himself,  "  trustee  for  Thomas  Jefferson 
Dickerson."  These  assignments,  duly  executed  and  wit- 
nessed, were  delivered  to  the  company  as  evidence  of  the 
respective  equitable  interests  of  his  sons  in  said  bonds.  At 
the  same  time  he  had  the  bonds  themselves  registered  on  tho 
books  of  the  company  in  his  own  name  as  trustee  for  each  of 
his  sons  by  name.  He  also  indorsed  on  each  of  the  bonds, 
and  had  same  approved  by  the  company,  that  they  had  been 
thus  duly  transferred  and  assigned  on  the  books  of  the  corpo- 
ration by  him  to  himself  as  trustee  for  his  sons.  In  addition 
to  all  this,  the  five  bonds  thus  impressed  with  a  trust  in  favor 
of  his  son  Charles  were  placed  in  an  envelope  on  which  testa- 
tor made  this  indorsement:  "These  bonds  belong  to  John 
Dickerson,  in  trust  for  Charles  Thompson  Dickerson,  and  wero 
purchased  for  him  from  a  fund  created  by  the  saving  of  small 
sums  of  money  from  the  day  of  his  birth,  and  set  apart  for  his 
special  benefit."  Signed,  "John  Dickerson."  The  five  bonds 
in  trust  for  his  son  Thomas  Jefferson  were  in  like  manner 
placed  in  another  envelope  similarly  indorsed.  Afterwards 
testator  frequently  spoke  of  these  bonds  to  several  persons, 
inc4uding  appellant,  as  investments  made  for  his  children. 
A.fter  his  death,  the  bonds  inclosed  in  the  envelopes,  as  above 
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described,  were  found  among  his  papers  in  the  safe  which 
he  liad  rented  from  the  Fidehty  Insurance,  Trust,  and  Safe 
Deposit  Company.  On  the  books  of  the  Lehigh  Coal  and 
Navigation  Company  they  remained,  unchanged,  in  his  name 
as  trustee  for  his  sous  respectively.  The  original  assignments 
also  were  in  the  possession  of  the  company,  and  still  remain 
there. 

The  trust  of  five  thousand  dollars,  —  Philadelphia  and 
Reading  Railroad  bonds,  —  in  favor  of  testator's  daughter, 
Grace  Darling  O'Connell,  is  substantially  a  counterpart  of 
those  in  favor  of  his  sons,  above  described. 

That  in  favor  of  his  daughter,  Mrs.  Manning,  is  different  in 
form,  but  equally  effective.  It  consists  of  twenty-seven  shares 
of  Farmers'  and  Mechanics'  Bank  stock,  the  certificate  of 
which  was  deposited  with  the  bank,  together  with  testator's 
declaration  of  trust  that  he  held  the  same  as  trustee  for  her 
separate  use  for  life,  with  power  to  her  to  appoint  by  will,  etc., 
and  in  case  of  testator's  death,  designating  David  Dickerson 
as  substitute  trustee.  In  same  instrument,  testator  reserved 
the  right  to  collect  and  appropriate  the  dividends,  at  his 
own  discretion,  and  also  the  right  to  revoke  the  trust.  At 
his  death,  the  stock,  remaining  in  same  condition,  was  de- 
livered by  the  bank  to  David  Dickerson,  the  substituted 
trustee,  by  whom  it  is  now  held. 

It  is  difficult  to  conceive  how  the  testator  could  have  more 
effectually  impressed  upon  the  securities  present  trusts  in 
favor  of  his  respective  children  without  selecting  a  third  party 
to  act  as  trustee,  and  delivering  the  securities  to  him.  To  do 
that  was  not  necessary  to  the  creation  of  valid  trusts.  "  It  is 
well  settled  that  the  owner  of  personal  property  may  impress 
upon  it  a  valid  present  trust,  either  by  a  declaration  that  he 
holds  the  property  in  trust,  or  by  a  transfer  of  the  legal  title 
to  a  third  party  upon  certain  specified  trusts.  In  other  words, 
ho  may  constitute  either  himself  or  another  person  trustee.  If 
he  makes  himself  trustee,  no  transfer  of  the  subject-matter  of 
the  trust  is  necessary;  but  if  he  selects  a  third  party,  the 
subject  of  the  trust  must  be  transferred  to  him  in  such  mode 
as  will  be  effectual  to  pass  the  legal  title:  Bispham's  Equity, 
78;  Perry  on  Trusts,  sees.  96,  98;  Hill  on  Trustees,  117  et  seq. 
Where,  as  in  this  case,  the  facts  show  an  executed  intention 
or  purpose,  coupled  with  an  express  trust  in  the  donor,  for  the 
benefit  of  the  objects  of  his  bounty,  unrevoked  by  him  at  the 
time  of  bis  death,  such  a  trust  is  clearly  valid  against  every- 
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body  except  creditors.  A  reserved  right  of  revocation  is  not 
inconsistent  with  the  creation  of  a  valid  trust.  If  the  right  is 
not  exercised  during  the  lifetime  of  the  donor,  and  according 
to  the  terms  in  which  it  is  reserved,  the  validity  of  the  trust 
remains  unaffected  as  though  there  never  had  been  a  reserved 
right  of  revocation:  Stone  v.  Hackett,  12  Gray,  227.  In  that 
case,  a  delivery  of  railroad  stock,  without  consideration,  in 
trust,  to  pay  the  income  to  the  donor  for  life,  and  at  his  death 
to  transfer  the  shares  to  charities,  with  a  clause  of  revocation, 
was  held  good  against  the  widow,  who  claimed  her  share  in 
the  same  as  part  of  her  husband's  estate. 

There  is  nothing  in  the  transaction  to  indicate  that  either 
of  the  trusts  was  intended  to  take  effect  only  on  the  death  of 
the  testator,  and  were  therefore  testamentary.  On  the  con- 
trary, everything  that  was  done  by  him  points  to  an  intention 
to  create  a  present  trust  in  favor  of  each  of  his  children.  If 
he  had  died  intestate,  they  would  have  been  clearly  entitled 
to  the  securities  set  apart  by  him,  and  impressed  with  trusts 
in  their  favor.  Even  in  his  will  he  recognizes  the  existence  of 
previously  created  trusts  in  favor  of  his  children,  in  which,  as 
he  says,  "no  terms  of  trusts  were  declared,"  and  speaks  of  his 
intention  to  set  forth  the  same  in  his  will;  and  we  find  that 
in  that  he  does  not  attempt  to  revoke  the  trusts  previously 
created,  but  merely  to  qualify  the  terms  thereof  to  some  ex- 
tent. If  it  be  true,  then,  that  he  did  create  absolute  and  un- 
conditional trusts  in  favor  of  his  children  respectively,  and 
designate  himself  as  their  trustee,  the  trusts  thus  created 
could  not  be  revoked  by  his  undertaking  to  annex  thereto 
special  terms  or  qualifications  not  expressed  in  the  original 
declarations  of  trust.  If  the  cestuis  que  trust  choose  to  respect 
the  testamentary  wish  of  their  father,  and  accept  the  qualified 
terms  specified  in  his  will,  they  do  not  thereby  renounce  their 
Tight  to  the  securities  which  were  the  subjects  of  the  respective 
trusts,  and  thus  preclude  themselves  from  claiming  the  same 
as  valid  gifts  inter  vivos.  In  other  words,  they  may  accept  the 
■additional  or  modified  terms  of  trust  expressed  in  the  will,  and 
etill  retain  their  right  to  the  securities  as  valid  gifts  from  their 
father  to  them  in  his  life-time,  subject,  however,  to  such  self- 
imposed  qualifications. 

It  follows  from  what  has  been  said  that  the  securities  in 
■question  were  subjects  of  valid  trusts  created  by  the  testator 
in  favor  of  his  children  prior  to  his  decease,  and  having  so 
•continued  unrevoked  by  his  will  or  otherwise,  they  should  be 
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treated  as  gifts  inter  vivos,  and  therefore  no  part  of  his  per- 
sonal estate  at  the  time  of  his  death. 

It  is  scarcely  necessary  to  add  that  such  gifts,  made  in 
good  faith  as  these  were,  cannot  be  impeached  on  the  ground 
that  they  are  a  fraud  upon  the  rights  of  the  widow.  Nothing 
is  better  settled  than  the  power  of  a  husband  to  dispose  of  his 
personal  property  in  good  faith,  by  gift  or  otherwise,  during 
coverture,  free  from  all  post-mortem  claims  thereon  by  his 
widow:  Ellmaker  v.  Ellmaker,  4  Watts,  91;  Pringle  v.  Pringle, 
59  Pa.  St.  281. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  ap- 
pellant. 

EQurrABLE  Title  may  be  Dhtested  by  Declaration  op  Trust:  Lane 
V.  Ewing,  77  Am.  Dec.  632;  and  see  Blake  v.  Jones,  21  Id.  530. 

Trust  cannot  be  Revoked  in  Absence  of  Reserved  Power  of  Rev- 
ocation: Keyea  v.  Carleton,  55  Am.  Rep.  446;  unless  the  beneficiary  re- 
nounces or  dissents  from  the  trust:  Shipxcith  v.  Cunninylmm,  31  Am.  Dec.  642; 
StocJcard  v.  StockarcCa  AdnCr,  46  Id.  79;  compare  Huckabee  v.  BilUngsIy,  50 
Id.  183. 
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Deed  will  be  Presumed  to  have  been  Made  on  Day  op  its  Date, 
when  it  is  found  in  the  hands  of  the  grantee,  having  on  its  face  the 
evidence  of  its  regular  execution;  and  this  presumption  will  be  greatly 
strengthened  if  it  is  accompanied  by  an  acknowledgment  of  the  same 
date  in  proper  form  before  a  proper  officer. 

Officer  Taking  Acknowledgment  or  Deed  must  Certify  Same,  with 
the  day  and  year  when  it  was  made,  and  by  whom,  and  he  will  be  pre- 
sumed to  have  performed  his  duty,  and  will  not  be  supposed,  without 
proof,  to  have  taken  the  acknowledgment  before  the  deed  was  executed. 

Acknowledgment  of  Deed  is  Judicial  Act,  and  the  certificate  of  it,  in 
the  absence  of  fraud,  is  conclusive  as  to  the  facts  therein  stated. 

Parol  Evidence  may  be  Introduced  to  Show  that  Fraud  was  Prac- 
ticed, not  only  in  the  execution  of  a  deed,  but  in  the  obtaining  of  the 
acknowledgment;  but  it  must  be  sufficiently  explicit  in  its  character  to 
fairly  rebut  the  presumption  which  the  law  raises  as  to  the  due  execu- 
tion of  the  deed  and  its  acknowledgment. 

Great  Latitude  is  Allowed  on  Question  of  Fraud,  and  every  fact  or 
circumstance  from  which  a  legal  inference  of  fraud  may  be  drawn  is 
admissible. 

Evidence  of  Fraud  should  be  Submitted  to  Jury,  if  from  it  the  jury 
can  properly  fiud  the  question  for  the  party  on  whom  the  burden  of 
proof  rests;  but  if  not,  it  should  be  withdrawn  from  the  jury. 

Ejectment  by  John  Manaway  against  George  W.  Cover  and 
Louise  Cover,  his  wife,  to  recover  the  possession  of  IIG  acre* 
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and  126  perches  of  land,  part  of  a  larger  tract  containing  234 
acres  and  131  perches.  The  entire  tract  had  been  owned  by 
Jacob  Staup.  On  October  22,  1872,  Staup  and  his  wife  exe- 
cuted a  deed  therefor  to  their  son,  Samuel  B.  Staup,  and  the 
defendant.  Cover,  reciting  a  consideration  of  three  thousand 
five  hundred  dollars.  On  the  same  day  the  grantees  entered 
into  an  agreement,  which,  after  reciting  the  purchase,  provided 
the  amount  of  the  purchase-money  to  be  paid  by  each,  and 
the  interest  in  the  land  which  each  should  have  in  propor- 
tion to  the  amount  each  paid,  Samuel  B.  Staup  to  have  two 
sevenths,  and  Cover  five  sevenths.  Cover  went  into  the  posses- 
sion of  the  land  at  the  time  the  above  conveyance  was  made. 
On  August  12,  1872,  previous  to  this  transaction,  a  judgment 
for  two  thousand  dollars  in  favor  of  John  Collins  was  entered 
against  Jacob  Staup,  which  was  a  lien  on  the  land.  This 
judgment  was  afterwards  revived  hy  scire  facias,  for  $2,529.34, 
against  Jacob  Staup,  and  the  defendant,  Cover,  as  terre-ten- 
ant, and  a  fieri  facias  was  issued  thereon  February  10,  1877. 
The  return  to  the  fi.  fa.,  and  subsequent  proceedings,  were  not 
offered  in  evidence;  but  the  sale  of  the  land  under  the  writ, 
and  the  execution  of  the  sheriff's  deed  to  Collins,  seem  to 
have  been  assumed.  On  January  17,  1877,  before  the  fi.  fa. 
was  issued,  Collins,  the  judgment  plaintiff  in  that  action,  and 
Cover,  the  defendant  in  this  action,  entered  into  an  agreement, 
which  provided  that  the  land  should  be  sold  on  the  judgment, 
and  that  Collins  would  buy  in  the  same,  if  it  did  not  sell  for 
more  than  the  judgment,  and  then  make  a  deed  to  Mrs.  Cover 
for  a  part  of  the  land,  to  be  determined  by  "the  amount  of 
money  found  due  George  W.  Cover,  upon  settlement  of  all 
claims  between  Jacob  Staup  and  George  W.  Cover,  and  paid 
to  Jacob  Staup,  and  for  him,  by  the  said  George  W.  Cover," 
and  convey  the  balance  of  the  land  to  Jane  Staup,  wife  of 
Jacob  Staup,  for  a  specified  consideration.  On  November 
20,  1877,  Collins  and  his  wife  accordingly  executed  a  deed 
to  Mrs.  Cover  for  two  parcels  of  the  land,  one,  for  which  the 
action  is  brought,  containing  116  acres  and  126  perches,  and 
the  other  containing  23  acres  and  134  perches,  the  deed  desig- 
nating the  premises  as  "part  of  the  same  premises  which 
said  Collins  purchased  at  sheriff's  sale,  as  the  property  of  the 
aforesaid  Jacob  Staup,  as  set  forth  in  a  deed  from  Calvin 
Springer,  high  sheriff  of  said  county,  dated  March  22,  1877, 
recorded  in  the  court  of  common  pleas  of  said  county  in 
sheriff's  deed  docket,  No.  2,  page  23."     The  balance  of  the 
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land  was  conveyed  by  Collins  to  Mrs.  Staup.  On  June  25, 
1873,  while  the  agreement  between  Cover  and  Stephen  B. 
Staup  was  existing,  a  judgment  for  $390  in  favor  of  William 
H.  Playford,  Esq.,  was  entered  against  Cover.  This  judg- 
ment was  revived  by  sci.  fa.  in  1878,  and  all  of  Cover's  in- 
terest in  the  234  acres  and  131  perches  conveyed  to  him  and 
Stephen  B.  Staup  by  Jacob  Staup  was  sold  February  3, 
1879,  under  a  fi.  fa.  issued  thereon  to  the  plaintifif,  John 
Manaway,  who  received  a  sheriff's  deed  therefor.  The  de- 
fendants gave  in  evidence  an  agreement  purporting  to  be 
made  between  Jacob  Staup  and  Cover,  October  22,  1872,  the 
date  of  the  deed  from  Jacob  Staup  to  Samuel  B.  Staup  and 
Cover,  providing  that  upon  payment  of  three  hundred  dollars 
by  Jacob  Staup,  or  his  daughter  Louise,  now  Mrs.  Cover, 
Cover  would  convey  to  Louise  one  half  of  the  land  deeded  to 
him.  The  defendants  also  gave  in  evidence  a  deed  claimed 
to  have  been  made  in  pursuance  of  the  agreement  from  Cover 
to  Louise  Staup,  now  his  wife,  dated  November  5,  1872;  and 
also  an  agreement  of  date  December  5,  1872,  between  Cover 
and  Louise  Staup,  whereby  the  latter  sold  the  timber  on  the 
land  conveyed  for  one  thousand  dollars.  The  plaintiff,  in 
rebuttal,  called  a  witness,  who  showed,  by  comparison  with 
Jacob  Staup's  admitted  signature,  that  the  purported  signa- 
ture of  Jacob  Staup  to  the  above  agreement  of  October  22, 
1872,  was  a  forgery;  and  the  plaintiff  also  attempted  to  show 
by  George  Sargent,  the  subscribing  witness,  Milton  Glover, 
the  brother-in-law  of  Mrs.  Cover,  and  one  John  Church,  that 
the  deed  of  November  5,  1872,  from  Cover  to  Louise  Staup, 
was  in  fact  not  executed  for  two  or  three  years  after  that  time, 
and  that  its  purpose  was  to  hinder,  delay,  and  defraud  Cover's 
creditors.  This  evidence  sufficiently  appears  in  the  opinion. 
The  deed  showed  that  the  word  "  fifth  "  in  the  date  of  the 
acknowledgment  was  written  over  an  erasure.  The  court  sub- 
mitted the  question  of  fraud  to  the  jury.  There  was  a  verdict 
and  judgment  for  the  plaintiff,  whereupon  the  defendant  took 
this  writ  of  error. 

G.  W.  K.  Minor,  A.  H.  Coffroth,  J.  M.  Core,  W.  G.  Guiles, 
and  W.  H.  Ruppel,  for  the  plaintiffs  in  error. 

A.  D.  Boyd  and  R.  H.  Lindsey,  for  the  defendant  in  error. 

By  Court,  Clare,  J.  The  return  of  the  fieri  facias  on 
the  John  Collins  judgment,  the  sale  of  the  land  in  contro- 
versy under  it,  and  the  sheriff's  deed  to  Collins,  do  not  ap- 
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pear  to  have  been  read  in  evidence;  whether  this  resulted 
from  mere  inadvertence,  we  cannot  say,  but  the  sale  of  the 
land  on  that  writ,  and  the  execution  of  the  deed,  would  seem 
to  have  been  assumed  on  both  sides.  The  deed  from  John 
Collins  and  wife  to  Louise  Cover,  dated  the  20th  of  Novem- 
ber, 1877,  was  admitted  in  evidence  without  objection,  and 
in  the  recitals  of  that  deed,  the  premises  conveyed  are  desig- 
nated as  "part  of  the  same  premises  which  said  Collins 
purchased  at  sheriff's  sale,  as  the  property  of  the  aforesaid 
Jacob  Staup,  as  set  forth  in  a  deed  from  Calvin  Springer,  high 
sheriflf  of  said  county,  dated  March  22,  1877,  recorded  in  the 
court  rf  common  pleas  of  said  county,  in  sheriff's  deed  docket, 
No.  2,  page  23."  At  no  stage  of  the  trial  does  any  question 
Beem  to  have  been  made  as  to  the  title  of  Collins,  or  as  to  the 
effect  of  the  sale  on  his  judgment. 

But  whether  the  land  was  sold  on  the  Collins  judgment  or 
not,  the  question  is  still  upon  the  deed  of  the  5th  of  November, 
1872,  from  George  Cover  to  Louise  Staup,  who  afterwards  be- 
came Cover's  wife.  If,  on  the  one  hand,  we  exclude  the  Col- 
lins title  altogether,  it  is  plain  that  the  defendants  must  rely 
wholly  upon  their  deed  of  the  5th  of  November,  1872;  and  if, 
on  the  other  hand,  we  assume  the  sale  and  conveyance  by  the 
sheriff  to  Collins,  it  does  not  appear,  outside  of  that  deed,  that 
on  the  20th  of  November,  1877,  when  Collins  conveyed  to 
Cover's  wife,  her  estate  entered  into  the  purchase,  or  indeed 
that  she  had  any  estate  whatever  which  she  could  have  ap- 
plied to  it.  By  the  express  terms  of  the  contract  of  the  17th 
of  January,  1877,  between  Collins  and  Cover,  "the  amount  of 
money  found  due  George  "W.  Cover,  upon  settlement  of  all 
claims  between  Jacob  Staup  and  George  W.  Cover,  and  paid 
to  Jacob  Staup,  and  for  him,  by  the  said  George  W.  Cover," 
was  to  determine,  and  actually  did  determine,  the  measure  of 
Mr.  Cover's  interest  in  the  land,  and  the  entire  consideration 
would  thus  appear  to  have  proceeded  from  him. 

But  if  George  W.  Cover,  on  the  5th  of  November,  1872,  when 
he  was  not  indebted,  nor  anticipating  any  indebtedness,  and 
before  his  marriage  with  Louise  Staup,  conveyed  the  premises 
to  her,  under  the  terms  and  conditions  of  the  deed  of  that  date; 
and  the  money,  which  was  subsequently  paid  by  Cover  to 
Collins,  was  the  proceeds  of  the  timber  taken  from  land  under 
the  subsequent  agreement  with  her,  Cover  might  well  stipu- 
late with  Collins  in  1877  for  a  conveyance  of  the  land  to  her, 
in  confirmation  of  the  title  which  he  had  previously  made. 
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The  Collins  judgment  was  the  first  lien;  it  was  entered  be- 
fore the  conveyance  of  the  land  by  Jacob  Staup  to  George  W. 
Cover,  and  by  Cover  to  Louise  Staup;  it  was  revived,  and  the 
lien  continued  against  the  terre-tenant,  and  the  sale  upon  that 
judgment  certainly  extinguished  the  title  of  all  the  parties 
named.  The  judgment  of  William  H.  Playford,  Esq.,  entered 
the  25th  of  June,  1873,  was  discharged  by  the  sale,  but  as  it 
was  revived  by  scire  facias  in  187S,  it  became  a  lien  upon 
whatever  interest  Cover  acquired  under  the  deed  from  Collins 
to  his  wife;  and  in  order  to  explain  the  title  of  his  wife,  to 
trace  the  consideration,  and  to  establish  the  bona  fides  of 
Cover's  purchase  from  Collins,  for  the  benefit  of  his  wife,  the 
deed  of  the  5th  of  November,  1872,  becomes  the  necessary 
subject  of  investigation. 

Whether  the  court  was  right  or  wrong,  therefore,  in  as- 
suming the  validity  of  the  Collins  title  is,  we  think,  a  matter 
of  little  consequence,  as  the  same  questions  are  presented  in 
either  event.  Besides,  the  execution  of  the  Collins  deed  was 
not  seriously  denied  at  the  argument,  and  it  seems  to  us  that 
a  reversal  of  the  judgment  on  that  ground  would  be  of  little 
avail. 

The  plaintifi"  in  ejectment  must  recover  on  the  strength  of 
his  own  title,  but  if  the  sherifi''s  sale  and  deed  to  Collins 
should  be  wholly  excluded,  and  the  deed  of  the  5th  of  No- 
vember, 1872,  be  shown  to  be  a  mere  artifice  and  a  fraud,  as 
alleged,  then  the  lien  of  Manaway's  judgment,  at  the  time  of 
its  entry,  attached  to  Cover's  title,  acquired  under  the  deed 
of  the  22d  of  October,  1872,  and  the  sale  upon  his  judgment 
vested  that  title  in  him. 

The  deed  of  the  5th  of  November,  1872,  was  admissible  in 
evidence,  we  think,  without  explanation  of  the  alleged  erasure; 
but  as  it  was  afterwards  received  and  read  without  objection, 
the  ruling  of  the  court  did  the  defendants  no  harm,  and  they 
cannot  complain.  The  deed  was  duly  executed;  it  was  attested 
by  and  properly  acknowledged  before  John  Markley,  Esq.,  a 
justice  of  the  peace,  on  the  same  day  of  its  date,  and  the  date 
of  the  acknowledgment  is  admittedly  in  the  proper  hand- 
writing of  the  oflBcer.  This  deed  was  followed  by  an  article 
of  agreement  bearing  date  the  5th  of  December,  1872,  between 
S.  B.  Staup  and  his  sister  Louise  Staup,  for  a  partition  of  the 
tract  between  them,  and  another  agreement  of  the  same  date 
between  Louise  Staup  and  George  W.  Cover,  for  the  sale  of  the 
timber,  by  the  former  to  the  latter,  on  that  part  of  the  tract 
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acquired  by  her  in  severalty  by  the  partition;  the  due  execu- 
tion of  the  said  agreements  having  been  attested  by  the  oath 
of  the  subscribing  witnesses  thereto. 

When  a  deed  is  found  in  the  hands  of  a  grantee,  having  on 
its  face  the  evidence  of  its  regular  execution,  it  will  be  pre- 
sumed to  have  been  made  on  the  day  of  its  date;  and  this 
presumption  is  greatly  strengthened,  if  it  is  accompanied  by 
an  acknowledgment  of  the  same  date  in  proper  form  before  a 
proper  oflGicer.  The  oflScer  taking  such  an  acknowledgment 
must  certify  the  same,  with  the  day  and  year  when  it  was 
made,  and  by  whom:  Myers  v.  Boyd^  96  Pa.  vSt.  427;  and  he 
will  be  presumed  to  have  performed  his  duty,  and  will  not  be 
suppoped,  without  proof,  to  have  taken  the  acknowledgment 
before  the  deed  was  executed.  The  acknowledgment  of  a  deed 
is  a  judicial  act,  and  the  certificate  of  it,  in  the  absence  of 
fraud,  is  conclusive  as  to  the  facts  therein  stated:  Heeler  v. 
Glasgow,  79  Pa.  St.  83;  21  Am.  Rep,  46;  Williams  v.  BaJcer, 
71  Id.  476. 

But  parol  evidence  may  be  introduced  to  show  that  a  fraud 
was  practiced,  not  only  in  the  execution  of  the  deed,  but  in 
the  obtaining  of  the  acknowledgment:  Heeler  v.  Glasgow, 
supra;  Williams  v.  BaJcer,  supra.  Fraud,  however,  is  not  to 
be  presumed  without  proof,  nor  upon  proof  which  is  slight;  it 
must  be  established  upon  satisfactory  evidence;  it  must  be 
sufficiently  explicit  in  its  character  to  fairly  rebut  the  pre- 
sumption which  the  law  raises  as  to  the  due  execution  of  the 
deed,  and  the  acknowledgment. 

The  plaintiffs  in  rebuttal  attempted  to  show  that  although 
the  deed  was  dated  November  5,  1872,  it  was  in  fact  not  exe- 
cuted for  two  or  three  years  after  that  time,  and  the  testimony 
of  George  Sargent,  Milton  Glover,  and  John  Church  is  relied 
upon  for  that  purpose.  The  testimony  of  Sargent  is  wholly 
unimportant,  and  ineffective  for  the  purpose  intended;  he  was 
not  present  at  the  execution  of  the  deed;  he  was  called  upon 
by  the  parties  to  attest  the  signatures  some  time  after  its  exe- 
cution, in  accordance  with  a  suggestion  of  the  justice  made  at 
the  time  of  the  acknowledgment;  he  did  not  pretend  to  know 
anything  as  to  the  date  of  its  original  execution.  The  exami- 
nation of  Glover  was  of  such  a  grossly  leading  character,  and 
the  facts  elicited  thereby  so  meager  and  inconclusive,  that  his 
testimony  as  a  whole  is  certainly  entitled  to  but  little  if  any 
respect.  He  admits  that  he  heard  part  only  of  the  conversa- 
tion to  which  he  testifies.     He  says  that  Mrs.  Staup  and  her 
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daughter,  Borae  time  about  the  year  1875,  were  discussing  the 
date  at  which  a  deed  was  executed;  that  Mrs.  Staup  charged 
Louise  and  George  with  having  been  at  Markley's  to  execute 
a  deed,  and  with  having  dated  it  back  three  years,  and  Mrs. 
Cover  answered,  "  No,  we  only  dated  it  back  two  years."  He 
does  not  state  what  deed,  when  it  was  executed,  or  whether 
indeed  it  was  executed  at  all.  His  statement  as  to  what  oc- 
curred is  vague  and  unsatisfactory,  and  his  recollection  of  the 
transaction  is  very  indistinct.  John  Church  testified  that  Mrs. 
Cover,  about  1875,  said  to  him  that  she  and  Cover  had  been 
out  at  Markley's,  and  that  she  had  got  the  deed  for  the  prop- 
erty; that  "she  would  show  the  damned  nigger  if  he  would 
get  the  property."  Ho  does  not  say  when  they  had  been  at 
Markley's,  whether  at  the  time  of  the  conversation  or  at  some 
previous  time,  and  we  have  no  knowledge  as  to  who  was  in- 
tended by  the  "damned  nigger";  as  Ma.iaway  had  no  claim 
upon  Cover  at  that  time,  it  is  improbable  that  he  could  have 
been  intended.  In  the  absence  of  any  evidence  of  collusion  or 
combination,  the  declarations  of  Cover  were  of  course  inadmis- 
sible to  affect  the  title  of  his  wife. 

On  a  question  of  fraud  great  latitude  is  always  allowed; 
every  fact  or  circumstance  from  which  a  legal  inference  of 
fraud  may  be  drawn  is  admissible:  YerJces  v.Wilson,  81^  Pa.  St. 
9.  Whilst  the  evidence  of  Sargent,  Glover,  and. Church  was 
perhaps  admissible  for  what  it  was  worth,  it  was  not  sufficient, 
we  think,  to  justify  a  submission  of  the  question  of  fraud  to 
the  jury.  Since  the  scinii^Za  doctrine  has  been  exploded  both 
in  England  and  in  this  country,  there  is  a  preliminary  ques- 
tion in  all  cases  for  the  court,  not  whether  there  is  literally  no 
evidence,  "  but  whether  there  is  any  that  ought  reatonably  to 
satisfy  the  jury  that  the  fact  sought  to  be  found  is  established; 
if  there  is  evidence  from  which  the  jury  can  properly  find  the 
question  for  the  party  on  whom  the  burden  of  proof  rests,  it 
should  be  submitted;  if  not,  it  should  be  withdrawn  from  the 
jury":  Hyatt  v.  Johnston,  91  Pa.  St.  196.  We  think  the  evi- 
dence on  the  question  of  fraud  was  vague,  meager,  and  incon- 
clusive, and  was  not  such  as  could  reasonably  or  fairly  satisfy 
the  jury  that  the  deed  in  dispute  was  antedated  as  alleged,  or 
Buch  as  would  justify  an  inference  of  that  fact.  The  mere 
casual  and  loose  declaration  of  Louise  Cover,  disconnected 
from  the  conversation  in  which  it  was  made,  uttered  in  the 
heat  of  a  discussion,  standing  alone,  and  wholly  unsupported, 
ought  not  to  affect  the  date  of  a  deed  duly  executed,  and  on 
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the  day  of  its  date  acknowledged  before  a  proper  ofiQcer,  whoso 
certificate  attesting  his  official  act,  in  his  own  handwriting,  is 
not  only  not  impeached,  but  is  sustained  by  his  own  oath,  and 
the  oath  of  all  the  parties  present.  There  is  no  evidence  what- 
ever to  indicate  that  the  officer  was  in  collusion  with  the  par- 
ties, or  that  he  was  in  any  way  imposed  upon  in  obtaining  the 
acknowledgments;  the  whole  testimony  is  distinctly  and  posi- 
tively to  the  contrary. 

The  view  which  we  have  taken  of  this  case  renders  it  un- 
necessary to  consider  the  other  errors  assigned. 

The  judgment  is  reversed. 


Deed  will  jie  Presumed  to  have  been  Made  on  Day  of  rrs  Date: 
Note  to  Blancliard  v.  Tyler,  86  Am.  Dec.  63. 

Acknowledgment  of  Deed  is  Judicial  Act,  and  the  certificate  of  it,  ia 
the  absence  of  fraud  or  imposition,  is  conclusive  as  to  the  facts  therein  recited: 
Louden  v.  Blytlie,  55  Am.  Dec.  527,  and  note;  Baldwin  v.  Snmoden,  78  Id. 
303;  Heeter  v.  Glasgow,  21  Am.  Rep.  46;  Singer  Mfg.  Co.  v.  Rook,  24  Id.  204; 
Johnston  v.  Wallace,  24  Id.  699;  Kocourck  v.  Marak,  38  Id.  623,  and  note; 
compare  Doilge  v.  Hollimji^head,  80  Am.  Dec.  433;  but  it  may  be  impeached  for 
fraud  or  imposition,  except  as  to  lionafde  purchasers  without  notice:  Cevtral 
Bank  V.  Copeland,  81  Id.  597,  and  note;  Kerr  v.  Russell,  18  Am.  Rep.  634; 
Singer  Mfg.  Co.  v.  Rook,  supra:  Kocourekv.  Marak,  supra;  compare  Strauchv. 
Hathaway,  40  Id.  193. 


Neall  V.  Hart. 

[115  Pennbtlvawia  State,  847.J 

Statements  Made  to  Justice  by  Pbosecutor,  by  Which  Jusnci  was 
Induced  to  Issue  Warrant  for  Arrest,  are  Admissible,  in  an 
action  for  false  imprisonment  against  the  prosecutor  and  the  justice,  to 
show  probable  cause,  and  in  the  absence  of  probable  cause,  to  disprove 
malice  in  fact,  in  mitigation  of  damages. 

Justice  is  Justified  in  Issuing  Warrant  for  Arrest,  upon  a  charge 
by  the  prosecutor  that  the  defendant,  by  misrepresentation  and  trick- 
ery, had  defrauded  the  prosecutor  in  the  sale  of  goods,  and  had  appro- 
priated the  same  to  his  own  use. 

Pbobable,  if  not  Actual,  Cause  for  Arrest  Exists,  which  will  defeat 
an  action  for  false  imprisonment  against  the  prosecntor  and  the  justice 
who  issued  the  warrant  for  arrest,  where  the  defendant  obtained  gooda 
from  the  prosecutor  under  the  pretense  of  a  contract,  and  through  a  lie, 
although  perhaps  the  defendant  was  not  technically  guilty  of  obtaining 
goods  under  false  pretenses,  or  of  embezzlement. 

Trespass  by  James  E.  Neall  against  Albion  W.  Hart  and 
Charles  M.  Griffith,  to  recover  damages  for  illegal  arrest  and 
false  imprisonment.     In  May,  1886,  the  plaintiff,  who  was  the 
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Buperintendent  of  the  Pennsylvania  Granite  Company,  pur- 
chased from  the  defendant  Hart  a  quantity  of  curbing-stone. 
The  plaintiflf  failed  to  pay  for  the  same,  and  the  defendant 
Hart  made  complaint  before  the  defendant  Griffith,  a  justice 
of  the  peace,  charging  "that  James  E.  Neall,  by  misrepre- 
sentation and  trickery,  has  defrauded  him  (Hart)  in  the 
sale  of  curbing-stone,  and  has  appropriated  the  same  to  his 
own  use."  GriflBth  thereupon  issued  a  warrant  for  Neall's 
arrest,  charging  him  "with  defrauding  him  (Hart)  of  moneys 
due  for  labor  and  stone."  Neall  was  arrested  and  committed 
to  jail,  but  was  discharged  the  same  day  on  habeas  corpus, 
on  the  ground  that  the  complaint  and  warrant  charged  no 
offense  known  to  the  criminal  law.  Nothing  further  was  done 
in  the  matter  by  either  Plart  or  Griffith.  There  was  a  verdict 
and  judgment  for  the  defendants,  whereupon  the  plaintiff  took 
this  writ,  assigning  as  error  the  admission  and  rejection  of 
certain  evidence,  and  a  portion  of  the  charge  of  the  court, 
v/hich  sufficiently  appear  in  the  opinion. 

R.  Jones  Monaghan,  John  Sparhawk,  Jr.,  and  J.  Frank  E. 
Hause,  for  the  plaintiff  in  error. 

Charles  H.  Pennypacker  and  D.  Smith  Talbot,  for  the  defend- 
ants in  error. 

By  Court,  Gordon,  J.  Several  exceptions  were  taken  to  the 
rulings  of  the  court  below  on  the  admission  and  rejection  of 
evidence,  and  are  here  now  assigned  for  error.  We  cannot 
sustain  them.  "The  gist  of  false  imprisonment  is  unlawful 
detention,  and  the  general  rule  is,  that  malice  will  be  inferred 
from  the  want  of  probable  cause,  so  far  at  least  as  to  sustain 
the  action":  Mr.  Justice  Trunkey,  in  McCarthy  v.  De  Armit, 
99  Pa.  St.  63.  From  what  is  here  said,  it  is  obvious  that 
Neall's  action  was  open  to  defeat  by  proof  of  probable  cause 
for  the  prosecution,  and  further  that,  even  in  the  absence  of 
probable  cause,  it  was  important  to  disprove  malice  in  fact, 
and  that,  if  for  no  other  purpose  than  in  mitigation  of  damages. 
Hence  the  statements  made  to  the  justice  by  the  prosecutor, 
and  by  which  he  was  induced  to  issue  the  warrant,  were  rele- 
vant. As  to  the  assignments  embracing  the  rejected  offers, 
inasmuch  as  we  cannot  perceive  how  the  price  paid  by  the 
granite  company  for  its  property  could  possibly  affect  the  case 
trying,  we  cannot  sustain  them.  The  remaining  exceptiojis 
relate  to  the  charge  of  the  court,  and  its  answers  to  the  poinis, 
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and  though  numerous,  may  all  be  considered  under  two  gen- 
eral heads. 

1.  Was  the  court  right  when  it  said  to  the  jury:  "  The  next 
question  for  you  to  determine  is,  whether  there  were  such  cir- 
cumstances surrounding  the  transaction  as  warranted  the 
prosecutor  in  making  the  complaint  to  the  justice  in  issuing 
the  warrant  of  arrest,  thus  placing  the  plaintiff  in  the  position 
of  a  criminal."  We  are  constrained  to  answer  this  interroga- 
tory in  the  aflSrmative.  A  justice  of  the  peace  is  not  to  be 
presumed  to  be  learned  in  legal  technicalities;  hence,  if  the 
information  set  out  a  cheat  of  any  kind,  it  was  euflficient  on 
which  to  ground  a  warrant.  But  that  information  alleged 
that  "James  E.  Neall,  by  misrepresentation  and  trickery,  has 
defrauded  me  in  the  sale  of  curbing,  and  has  appropriated  the 
same  to  his  own  use."  This  charge,  as  here  set  forth,  is  not 
very  definite,  forasmuch  as  it  is  difficult  to  say  whether  it  was 
intended  to  charge  embezzlement  or  obtaining  goods  on  false 
pretenses,  but  that  a  cheat  of  some  kind  is  thereby  charged, 
no  one,  we  think,  will  deny;  and  if  so,  it  was  sufficient  to  war- 
rant the  justice's  action,  and  it  was  the  business  of  the  prose- 
cuting officer,  when  the  case  reached  his  hands,  to  determine 
what  should  be  the  character  of  the  indictment. 

2.  Was  the  court  right  in  its  instruction  to  the  jury,  that  if 
the  stones  were  to  be  paid  for  in  cash  before  removal,  they 
continued  the  property  of  Hart,  though  Neall  had  possessed 
himself  of  them,  and  their  sale  by  the  latter,  and  appropriation 
of  the  money  arising  therefrom  to  his  own  use,  would  consti- 
tute such  a  fraud  as  justified  Plart  in  making  the  complaint 
on  which  the  warrant  issued?  This,  in  effect,  raises  the 
<luestion  of  probable  cause,  which,  as  we  think,  was  properly 
submitted. 

If  the  testimony  of  Hart  and  J.  W.  Morgan  is  to  be  believed, 
there  was  such  cause  for  the  prosecution,  if  nothing  more. 
The  plaintiff  obtained  a  delivery  of  the  curbing  on  the  cars 
under  a  contract  to  pay  when  so  delivered,  and  then,  taking 
advantage  of  the  defendant's  performance,  he  shipped  the 
curbing  to  market,  under  the  pretense  that  he  would  pay  the 
next  day,  but  instead  of  so  doing,  he  sold  the  curbing,  and 
refused  payment  altogether.  Let  it  be  that  this  was  not  em- 
bezzlement in  its  technical  sense,  yet  were  the  prosecutor's 
goods  gotten  under  pretense  of  a  contract,  and  through  a  lie. 
In  the  case  of  Commonwealth  v.  Burdick,  2  Pa.  St.  163,  Mr.  Chief 

Justice  Gibson  makes  use  of  the  following  language:  "But  I 
Am  St.  Rep.,  Vol.  II.— 36 
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think  it  at  least  doubtful  whether  a  naked  lie,  by  which  credit 
has  been  gained,  would  not,  in  every  case,  be  deemed  within 
our  statute,  which  declares  it  a  cheat  to  obtain  money  or  goods 
'by  any  false  pretenses  whatsoever.'"  If,  then,  so  great  a  jurist 
as  the  one  cited  was  inclined  to  the  opinion  that  a  deliberate 
lie  would  support  an  indictment  charging  a  false  pretense  un- 
der our  statute,  we  may  well  excuse  a  layman  and  a  country 
justice  for  coming  to  a  like  conclusion.  In  other  words,  on 
tlie  strength  of  such  authority,  we  may  well  conclude  that 
Hart  and  Griffith  had  probable,  if  not  actual,  cause  for  what 
they  did. 

The  judgment  is  affirmed. 

Liability  of  Magistrate,  Officer,  and  Complaining  Witness  for 
Fai.rk  Imprisonment:  See  the  note  to  Mitchell  v.  State,  54  Am.  Dec.  263^ 
where  the  subject  is  discussed. 

Defendants  in  Actions  for  Malicious  Prosecution  should  be  Al- 
lowed Great  Latitude  of  Inquiry  for  the  purpose  of  showing  probabl© 
cause:  ColUna  v.  tiayte,  99  Am.  Dec.  521. 


Commercial  Union  Assurance  Co.  v.  Hocking. 

[115  Pennsylvania  Statb,  407.] 

Insurance  Company  Waives  Compliance  with  Conditions  of  Policy 
requiring  proofs  of  loss  to  be  made  within  a  certain  time,  by  receiving; 
them,  referring  them  to  its  adjuster,  and  retaining  them,  without  objec- 
tion or  complaint,  for  five  months. 

Parties  to  Executory  Contract  Who  Agree  that  All  Questions  ov 
Difference  or  dispute  which  may  arise  between  them  in  reference 
thereto,  or  that  the  amount  of  any  claim  arising  therefrom,  shall  be  first 
submitted  to  the  arbitrament  of  a  single  individual  or  tribunal  named, 
are  bound  by  their  agreement;  but  where  the  agreement  does  not  pro- 
vide for  submitting  matters  in  dispute  to  any  particular  person  or  tri- 
bunal named,  but  to  one  or  more  persons  to  be  mutually  chosen  by  the 
parties,  it  is  revocable  by  either,  and  does  not  oust  the  jurisdiction  of 
the  courts  having  cognizance  of  the  subject-matter  of  the  dispute;  and 
the  applicability  of  this  principle  is  not  disturbed  by  a  provision  in  the 
original  contract  that  no  action  should  be  brought  until  after  the  award 
is  filed,  nor  by  the  fact  that  arbitrators  were  chosen  who  failed  to- 
agree. 

Action  is  Prbjiaturely  Brought  against  Insurance  Company,  where 
the  policy  provides  that  the  company  shall  have  thirty  days  after  the 
receipt  of  proofs  of  loss  in  which  to  give  notice  of  its  intention  to  re- 
build, and  that  the  loss  shall  not  be  payable  until  sixty  days  after  the 
receipt  of  proofs  of  loss,  and  where  the  insured,  having  given  immediate 
notice  to  the  company  of  the  total  destruction  of  the  property  insured, 
brought  an  action  about  four  months  afterwards,  but  only  twenty  day» 
after  furnishing  proofs  of  loss. 
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Assumpsit  by  George  H.  Hocking  against  the  Commercial 
Union  Assurance  Company  of  London,  upon  a  policy  of  fire 
insurance.     The  facts  are  suflBciently  stated  in  the  opinion. 

W.  H.  Koontz,  for  the  plaintiff  in  error. 
Coffroth  and  Ruppel,  for  the  defendant  in  error. 

By  Court,  Clark,  J.  The  policy  in  suit  was  issued  on  the 
Ist  of  December,  1884,  by  the  Commercial  Union  Assurance 
Company,  to  George  H.  Hocking,  in  the  sum  of  one  thousand 
dollars,  for  one  year  from  the  date  thereof,  on  his  two-story 
frame  building,  etc.,  in  Meyersdale,  Pennsylvania,  with  the 
privilege  of  other  insurance.  When  the  policy  issued,  Hock- 
ing held  a  policy  of  the  Howard  Insurance  Company  of  New 
York  for  two  thousand  dollars,  dated  the  24th  of  November, 
1884,  on  the  same  building;  and  afterwards,  on  the  3d  of  De- 
cember, 1884,  obtained'a  policy  of  the  German  American  In- 
surance Company,  in  the  sum  of  one  thousand  dollars,  making 
the  total  insurance  four  thousand  dollars,  all  of  which  was  in 
full  force  on  the  fourth  day  of  December,  1884,  when  the  build- 
ing was  destroyed  by  fire. 

The  policy  required  that  persons  sustaining  loss  or  damage 
should  forthwith  give  notice  of  said  loss  to  the  company,  and 
within  sixty  days  render  a  particular  account  of  such  loss,  etc., 
stating  certain  specific  matters  of  proof,  affecting  the  extent  of 
the  defendant's  liability.  Notice  of  the  loss  was  promptly  given 
as  required,  but  the  proofs  were  not  furnished  within  sixty  days. 
The  plaintiff's  contention  was,  that  as  there  was  but  a  single 
subject  of  insurance,  the  loss  total,  and  the  notice  to  that  effect, 
no  further  proof  was  necessary.  But  applying  the  principles 
laid  down  in  German  American  Ins.  Co.  v.  Hocking,  115  Pa.  St. 
398,  which  was  argued  with  the  case  at  bar,  it  is  plain  that 
the  company,  under  the  special  terms  of  their  policy,  had  the 
undoubted  right  to  have  furnished  to  them  proofs  of  certain 
matters,  according  to  the  conditions  of  the  contract.  These 
proofs  were  furnished,  and  there  is  no  substantial  objection 
made,  we  think,  either  to  their  form  or  substance;  but  it  is 
contended  that  as  the  loss  occurred  on  the  4th  of  December, 
1884,  and  the  proofs  were  not  furnished  until  the  28th  of 
^larch,  1885,  more  than  sixty  days  intervening,  they  were 
not  in  time,  and  the  company  was  not  bound  to  receive  them. 
But  the  company  did  receive  them,  referred  them  to  their 
adjuster,  and  retained  them,  without  objection  or  complaint 
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on  that  or  any  other  ground,  from  the  28th  of  March,  1885, 
until  the  18th  of  August,  1885.  If  the  company  acted  upon 
these  proofs  as  having  been  received  in  time,  and  made  no 
objection  v?hatever  until  the  trial,  they  would  be  presumed, 
we  think,  to  have  waived  the  objections  which  they  now  make: 
Lycoming  Ins.  Co.  v.  Schreffler,  42  Pa.  St.  188;  82  Am.  Dec.  501. 
The  policy  is  not  printed,  but  as  we  understand  it  from  the  por- 
tions which  are  printed,  the  proofs  of  loss  were  but  conditions 
precedent  to  the  bringing  of  an  action,  and  not  of  the  insurance, 
and  if  the  delay  in  furnishing  them  was  waived,  the  remedy 
Btill  remained.  It  was  the  duty  of  the  company,  if  the  proofs 
were  imperfect  or  out  of  time,  if  objected  to  on  that  ground,  to 
make  their  objection  known.  It  is  true,  the  policy  provided 
that  "no  examination  of  the  assured,  nor  investigation  by  the 
company,  nor  reference  to  nor  award  of  arbitrators,  shall 
operate  as  a  waiver  on  part  of  the  comj)any  of  any  of  the  pro- 
visions, conditions,  or  requirements  of  the  policy,  respecting 
the  making  or  filing  of  a  particular  account  of  loss,"  as  therein 
provided;  but  the  act  of  waiver  to  which  we  have  given  effect 
is  not  embraced  in  this  provision. 

The  second  ground  of  error  alleged  is,  that  by  the  terms  of 
the  policy  it  is  provided  that  "  in  case  differences  shall  arise 
respecting  any  loss  or  damage,  after  proof  thereof,  the  matter 
shall,  at  the  written  request  of  either  party,  be  submitted  to 
impartial  arbitrators,  whose  award,  in  writing,  shall  be  bind- 
ing," etc.;  and  as  it  is  proven  by  the  plaintiff  that  arbitrators 
were  appointed,  who  have  not  yet  made  their  award,  the  plain- 
tiff can  have  no  right  of  action  until  that  condition  of  the 
policy  has  been  complied  with. 

It  is  undoubtedly  true,  when  the  parties  to  an  executory 
contract  agree  that  all  questions  of  differences  or  dispute 
which  may  arise  between  them  in  reference  thereto,  or  that 
the  amount  of  any  claim  arising  therefrom  shall  be  first  sub- 
mitted to  the  arbitrament  of  a  single  individual,  or  tribunal 
named,  they  are  bound  by  their  contract,  and  cannot  seek  re- 
dress elsewhere,  until  the  arbiter  agreed  upon  has  been  dis- 
charged, either  by  the  rendition  of  an  award,  or  otherwise: 
Monongahela  Nav.  Co.  v.  Fenlon,  4  Watts  &  S.  205;  Connor  v. 
Simpson,  104  Pa.  St.  440;  Ilostetter  v.  City  of  Pittsburgh,  107 
Id.  419.  But  it  is  equally  true  that  where  the  agreement  in 
question  does  not  provide  for  submitting  matters  in  dispute  to 
any  particular  person  or  tribunal  named,  but  to  one  or  more 
persons  to  be  mutually  chosen  by  the  parties,  it  is  revocable 
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by  either  party;  and  such  a  provision  is  not  adequate  to  oust 
the  jurisdiction  of  the  courts  having  cognizance  of  the  subject- 
matter  of  the  dispute:  Gray  v.  Wilson,  4  Watts,  41;  Mentz  v. 
Armenia  Fire  Ins.  Co.,  79  Pa.  St.  480;  21  Ara.  Rep.  80;  Hostetter 
V.  City  of  Pittsburgh,  supra. 

The  applicability  of  this  principle  to  the  case  in  hand  is  not 
disturbed  by  the  further  special  provision  of  the  policy,  that 
"  no  suit  or  action  against  this  company  shall  be  sustainable 
in  any  court  of  law  or  chancery  till  after  the  award  shall  have 
been  filed,  fixing  the  amount  of  such  claim,"  etc.  In  Mentz  v. 
Armenia  Fire  Ins.  Co.,  supra,  a  precisely  similar  provision  ex- 
isted, and  referring  to  the  effect  of  it,  Mr.  Justice  Sharswood 
said:  "If  it  were  not  in  the  power  of  the  party  to  oust  the 
courts  of  their  general  jurisdiction  by  such  an  agreement,  that 
clause  does  not  help  them;  had  a  general  arbitration  clause 
been  valid,  it  would  have  been  a  condition  precedent  to  an  ac- 
tion of  itself;  the  provision  in  question  is  but  the  expression 
of  that  which  was  implied."  Nor  is  the  effect  of  the  general 
arbitration  clause  in  this  contract  afiected  by  the  fact  that  two 
arbitrators  were  in  fact  chosen;  they  failed  to  agree;  both  parties 
appear  to  have  abandoned  the  proceeding,  and  the  bringing  of 
this  suit  was  a  plain  revocation  of  the  submission.  We  are  of 
opinion,  therefore,  that  the  second  assignment  of  error  cannot 
be  sustained. 

We  are  clearly  of  opinion,  however,  that  the  suit  was  pre- 
maturely brought.  The  company,  as  we  have  said,  had  a 
right  to  insist  upon  the  provision  in  the  policy  for  the  proofs  of 
loss;  they  were  not  furnished  until  the  28th  of  March,  1885. 
The  company  had  thirty  days  thereafter  in  which  to  give 
notice  of  their  intention  to  rebuild,  and  the  loss  was  not  pay- 
able in  money,  should  the  option  not  be  exercised  for  sixty 
days,  whereas  the  suit  was  brought  on  the  17th  of  April,  1885. 

We  will  not  discuss  this  branch  pf  the  case  at  length;  the 
reasons  are  set  fortli  in  the  opinion  filed  in  German  American 
Ins.  Co.  v.  Hocking,  already  referred  to. 

The  judgment  is  reversed. 

Insurance  Company  may  Waive  Compliance  with  Cokditions  o» 
Policy  as  to  Proof  op  Loss:  See  St.  Louis  Ina.  Co.  v.  KyU,  49  Am.  Dec.  74, 
and  note;  Clark  v.  New  England  M.  F.  Ina.  Co.,  53  Id.  44;  Trash  v.  State  F. 
«fc  M.  Ins.  Co.,  72  Id.  622;  Lycomimj  Ins.  Co.  v.  Sc/ireffler,  82  Id.  601;  Ayrea  v. 
Hartford  F.  Ins.  Co.,  85  Id.  553;  Insurance  Co.  of  North  America  v.  McDowell, 
99  Id.  497;  Bcatty  v.  Lycoming  Co.  M.  Ins.  Co.,  5  Am.  Rep.  319;  CUizens  F. 
Ins.  etc.  Co.  v.  Doll,  G  Id.  360;  Franklin  F.  Ins.  Co.  v.  Chicago  Ice  Co.,  11  Id. 
409;  Jones  v.  Mechanics'  F.  Ina.  Co.,  13  Id.  405;  PraU  v.  New  York  Central 
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Fns.  Co.,  14  Id.  304;  Keenej/  v.  Home  Ins.  Co.,  27  Id.  60;  Lclij  v.  Peahodi/  Tns. 
Co.,  27  Id.  598;  Rohest  v.  Amazon  Im.  Co.,  34  Id.  323.  Tho  foregoing  cases 
also  show  what  will  amount  to  such  a  waiver. 

Agreements  to  Submit  to  Arbitration.  — Agreements  to  submit  to  arbi- 
tration have  heretofore  been  considered  in  the  notes  to  AUegre  v.  Maryland 
Ins.  Co.,  14  Am.  Dec.  289,  and  NtUleton  v.  Oridley,  56  Id.  378;  but  the  some- 
what novel  position  taken  by  the  principal  caso  and  other  Pennsylvania  de- 
cisions renders  a  re-examination  of  the  question  of  the  binding  force  of  such 
agreements  advisable  in  this  connection. 

It  is  settled  that  a  provision  or  agreement  in  an  executory  contract, 
that  any  dispute  which  may  arise  thereunder  shall  be  submitted  to  arbitra- 
tion, will  not,  in  the  language  of  the  authorities,  "oust  the  courts  cf  their 
jurisdiction,"  or  in  other  words,  bar  a  suit,  either  at  law  or  in  equity:  Note 
to  AUegre  v.  Maryland  Ins.  Co.,  14  Am.  Dec.  296;  note  to  Nettleton  v.  Grid- 
ley,  56  Id.  384;  Morse  on  Arbitration,  91;  2  Arnould  on  Insurance,  2d  Am.  ed., 
•1245;  Flanders  on  Insurance,  2d  ed.,  632;  May  oii  Insurance,  sec.  492;  1 
Phillips  on  Insurance,  5th  ed.,  sec.  865;  2  Wood  on  Insurance,  2d  ed.,  sec.  456; 
2  Parsons  on  Maritime  Law,  483;  2  Parsons  on  Contracts,  *707;  1  Wharton 
on  Contracts,  sec.  417;  Kill  v.  IloUister,  1  Wils.  129;  Tliompson  v.  Chamock, 
8  Term  Rep.  139;  Mitchells.  Harris,  2  Ves.  129,  136;  4  Bro.  Ch.  311;  Street 
V.  Rigly,  6  Ves.  815;  Nichols  v.  Chalie,  14  Id.  265;  Waters  v.  Taylor,  15  Id.  10, 
18;  Oonrlay  v.  Duke  of  Somerset,  19  Id.  429,  431;  Goldstone  v.  Oshom,  2  Car. 
&  P.  650;  Earl  of  Mexhorough  v.  Bower,  7  Beav.  127;  Horton  v.  Sayer,  4 
Hurl.  &  N.  643;  Stone  v.  Dennis,  3  Port.  231;  Chamberlain  v.  Connecticut 
Central  R.  R.,  54  Conn.  472;  Randel  v.  President  etc.  of  Chesapeake  etc. 
Canal  Co.,  1  Harr.  (Del.)  233,  275;  Robinson  v.  Georges  Ins.  Co.,  17  Me.  131; 
35  Am.  Dec.  239;  Hill  v.  More,  40  Me.  51 5;  Steplienson  v.  Piscataqua  F.  <fe 
M.  Ins.  Co.,  54  Id.  55;  Dugan  v.  Tluomas,  79  Me.  221;  Contee  v.  Daw- 
eon,  2  Bland,  264,  275;' AUegre  v.  Maryland  Ins.  Co.,  6  Har.  &  J.  408;  14  Am. 
Dec.  289;  Nute  v.  Hamilton  M.  Ins.  Co.,  6  Gray,  174,  182;  Cavanajh  v.  Dooley, 
6  Allen,  66,  67;  Wood  v.  Humphrey,  114  Mass.  185;  Pearl  v.  Harris,  121  Id. 
390;  Smith  v.  Boston  etc.  R.  R.,  36  N.  H.  458,  487;  March  v.  Eastern  R.  R., 
40  Id.  548,  571;  77  Am.  Dec.  732,  741;  Haggart  v.  Morgan,  5  N.  Y.  422;  55 
Am.  Dec.  350;  Binssev.  Paige,  1  Keyes,  87;  1  Abb.  App.  138,  144;  Hart\. 
Lauman,  29  Barb.  410;  Sinclair  v.  Tallmadge,  35  Id.  602,  607;  Gray  v.  Wil- 
eon,  4  Watts,  39,  41;  Perdvalv.  Herbemont,  1  McMull.  69;  see  also  Millaudon 
V.  Atlantic  Ins.  Co.,  8  La.  557,  562;  Dyer  v.  Piscataqua  F.  <fc  M.  Ins.  Co.,  53 
Me.  118;  Cobb  v.  New  England  Mat.  M.  Ins.  Co.,  6  Gray,  192;  Gibbsv.  Con- 
tinental Ins.  Co.,  13  Hun,  611,  in  which  conditions  as  to  submission  were  hold 
waived.  And  a  by-law  of  an  insurance  company  which  provides  that  any 
difiference  or  dispute  which  may  arise  in  relation  to  any  loss  sustained  or  al- 
leged to  be  sustained  under  a  policy  shall  be  referred  to  and  determined  by 
certain  referees,  is  no  answer  to  an  action  on  the  policy:  Trott  v.  City  Ins.  Co., 
1  CliflF.  439.  So  where  an  article  of  the  constitution  of  an  unincorporated  as- 
sociation provided  that  it  should  be  the  duty  of  a  committee  to  take  cogni- 
zance of  and  exercise  jurisdiction  over  all  claims  and  matters  of  difiference 
between  members,  and  that  their  decision  should  be  final,  it  was  held  that, 
assuming  members  to  have  assented  to  the  constitution  in  such  a  manner  aa 
to  establish  a  valid  contract  between  them,  the  most  that  could  be  claimed 
for  the  article  was  that  it  should  have  the  same  force  and  effect  as  an  agree- 
ment made  by  persons  to  submit  to  arbitration  any  controversy  existing  be- 
tween them,  and  such  agreement  was  not  binding:  Heath  v.  New  York  Gold 
Hxduinge,  38  How.  Pr.  168;  7  Abb.  Pr.,  N.  S.,  251. 
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Agreements  or  stipulations  of  this  character  are  most  frequently  found  in 
policies  of  insurance,  building  and  construction  contracts,  articles  of  copart- 
nership, and  leases.  It  is  said  that  such  agreements  are  oontrary  to  publio 
policy,  iu  tending  to  oust  the  jurisdiction  of  the  courts.  The  foundation  of 
the  rulo  is  sometimes  attributed  "to  the  jealousy  of  the  courts,  and  a  desire 
to  repress  all  attempts  to  encroach  on  the  exclusiveness  of  their  jurisdiction," 
and  sometimes  "  to  an  aversion  of  the  courts,  from  reasons  of  public  policy, 
to  sanction  contracts  by  which  the  protection  which  the  law  afifords  the  indi- 
vidual citizens  is  renounced  ":  Allen,  J.,  in  President  etc.  qf  Delaware  and 
Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co.,  60  N.  Y.  250,  258;  but  in  this 
•caso  the  same  judge  remarks:  "An  agreement  of  this  character,  induced  by 
fraud  or  overreaching,  or  entered  into  unadvisedly  through  ignorance,  folly, 
•or  undue  pressure,  might  well  be  refused  a  specific  performance,  or  disre- 
garded when  set  up  as  a  defense  to  an  action.  But  when  the  parties  stand 
Tipoa  an  equal  footing,  and  intelligently  and  deliberately,  in  making  their 
■executory  contracts,  provide  for  an  amicable  adjustment  of  any  difference 
that  may  arise,  either  by  arbitration  or  otherwise,  it  is  not  easy  to  assign  at 
this  day  any  good  reason  why  the  contract  should  not  stand,  and  the  parties 
made  to  abide  by  it  and  the  judgment  of  the  tribunal  of  their  choice. 
Were  the  question  res  nova,  I  apprehend  that  a  party  would  not  now  be  per- 
•mitted,  in  the  absence  of  fraud  or  some  peculiar  circumstances  entitling  him 
to  relief,  to  repudiate  his  agreement  to  submit  to  arbitration,  and  seek  a 
remedy  at  law,  when  his  adversary  had  not  refused  to  arbitrate,  or  in  any 
way  obstructed  or  hindered  the  arbitration  agreed  upon.  But  the  rule  that 
a  general  covenant  to  submit  any  differences  that  may  arise  in  the  perform- 
ance of  a  contract,  or  under  an  executory  agreement,  is  a  nullity,  is  too  well 
established  to  be  now  questioned;  and  the  decision  of  the  appeal  of  the  present 
<lefendant  does  not  make  it  necessary  to  inquire  into  the  reasons  of  the  rule, 
or  question  its  existence.  Tlie  better  way,  doubtless,  is  to  give  effect  to  con- 
tracts, when  lawful  in  themselves,  according  to  their  terms  and  the  inteilt  of 
the  parties;  and  any  departure  from  this  principle  is  an  anomaly  in  the  law, 
not  to  be  extended  or  applied  to  new  cases  unless  they  come  within  the  letter 
and  spirit  of  the  decisions  already  made.  The  tendency  of  the  more  recent 
decisions  is  to  narrow  rather  than  enlarge  the  operation  and  effect  of  prior 
decisions,  limiting  the  power  of  contracting  parties  to  provide  a  tribunal  for 
the  adjustment  of  possible  differences,  without  a  resort  to  courts  of  law;  and 
the  rule  is  essentially  modified  and  qualified." 

It  should  be  noticed  that  the  general  rule  is  stated  without  regard  to  the 
fact  whether  or  not  the  particular  person  or  persons  to  whom  the  dispute  is  to 
be  referred  is  named  in  tlio  agreement.  The  authorities^  very  generally,  do 
not  regard  the  naming  of  an  arbitrator  or  arbitrators  as  material.  But  in 
Pennsylvania  it  is  maintained  that  while  parties  to  an  executory  coutiact,  who 
agree  that  any  question  of  difference  which  may  arise  between  thcni  in  refer- 
ence thereto  shall  be  submitted  to  the  determination  of  one  or  more  persons 
to  be  mutually  chosen,  are  not  bound  by  such  an  agreement,  yet  the  agree- 
ment is  binding  if  tlie  individual  or  tribunal  be  nameil  or  designated:  Tlie 
principal  case;  Mononyahela  Navijatioii  Co.  v.  Fcnlon,  4  Watts  &  S.  205; 
Snoil'jrass  v.  Gav'tt,  28  Pa.  St.  221,  224;  Laumaiu  v.  i^oumj,  31  Id.  30G; 
O'ReiUy  v.  Kerns,  52  Id.  214;  JImmrd  v.  AUerjhcny  Valley  li.  /?.,  GO  Id.  480; 
Jloatetterv.  City  of  Pittsburgh,  107  Id.  419;  Paije  v.  Vankirk,  1  Brewst.  282, 
285.  Nor,  it  seems,  is  it  of  any  consequence  whether  or  not  the  agreement 
contains  a  special  provision  not  to  sue,  or  the  power  to  make  the  submission 
a  rale  of  court,  or  an  authority  to  the  arbitrators  to  examine  witnesses  oa 
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oath.  Although  it  was  held  by  Lord  Sugden,  in  Diinsdale  v.  Robertson,  2 
Jones  &  L.  58,  that  "an  agreement  to  refer,  and  arbitrators  named,  and  a 
covenant  not  to  sue,  and  a  power  to  make  the  submission  a  rule  of  court,  — 
particularly  having  regard  to  the  legislative  provisions  in  such  a  csise,  —  do 
prevent  a  party  from  filing  a  bill,  with  a  view,  as  in  this  case,  to  withdraw 
the  case  from  the  arbitrators  ";  and  the  early  decision  of  Ilal/Jiide  v.  Fennimj, 
2  Bro.  Ch.  336,  2  Dick.  705,  was  approved  on  the  ground  that  the  agree- 
ment in  question  in  it  was  not  only  to  refer  to  arbitration,  but  that  there 
should  not  be  any  suit  at  law  or  in  equity.  A  number  of  cases  in  which 
Halfldde  v.  Fenning  had  been  doubted,  or  at  least  which  were  regarded  as 
inconsistent  with  it,  were  distinguished  on  this  point:  MUcIiell  v.  Han-is,  2 
Ves.  129;  4  Bro.  Ch.  311;  Street  v.  Righy,  6  Ves.  815,  821;  Waters  v.  Taylor, 
15  Id.  10,  18;  Tattei-sall  v.  Oroote,  2  Bos.  &  P.  131,  136.  In  Wellington  v. 
Mackintosh,  2  Atk.  569,  Lord  Hardwicke  also  seems  to  think  that  the  agree- 
ment to  submit  might  be  binding,  if  a  power  was  given  the  arbitrators  of 
examining  the  parties,  as  well  as  witnesses,  on  oath.  But  in  Cooke  v.  Cooke, 
L.  R.  4  Eq.  77,  86,  Vice-Chancellor  Page-Wood,  in  speaking  of  Dimsdale  v. 
Robertson,  says:  "The  power  to  make  the  submission  a  rule  of  court,  and  the 
legislative  authority  given  to  arbitrators  of  examining  witnesses  on  oath, 
hardly  appear  sufficient  to  distinguish  the  case  from  others  in  which  these 

conditions  are  not  found We  further  find  the  authority  of  llal/Ziide 

v.  Fenning,  2  Bro.  Ch.  336,  saying  this:  that  a  special  covenant  not  to  sue 
may  make  a  difiference;  but  that  question  remains  in  duMo. " 

The  cases  usually  speak  of  the  agreement  to  submit  as  being  "void"  or  a 
"  nullity  ";  but  this  is  not  strictly  true;  for  if  the  parties  have  proceeded  in  the 
arbitration,  and  the  arbitration  is  pending,  or  at  all  events  an  award  has  beeu 
made,  it  is  conceded  that  the  power  of  the  courts  to  entertain  a  suit  on  the 
original  contract  is  at  an  end:  Morse  on  Arbitration,  9] ;  Kill  v.  Hollister,  1 
Wils.  129;  Mitchell  v.  Hairis,  2  Ves.  129,  136;  4  Bro.  Ch.  311;  Stone  v.  Den- 
nis,  3  Port.  231;  Contee  v.  Dawson,  2  Bland,  264,  275;  Smith  v.  Boston  etc.  R.  R., 
36  N.  H.  458,  487;  compare  Smith  v.  Compton,  20  Barb.  262;  and  according 
to  the  weight  of  judicial  opinion,  although  the  agreement  will  not  bar  an 
action  on  the  original  contract,  yet  an  action  for  a  breach  of  the  agreement 
can  be  maintained:  Morse  on  Arbitration,  90;  Livingston  v.  Ralli,  5  El.  &  B. 
132;  Mitchell  v.  Harris,  2  Ves.  129,  132;  Nute  v.  Hamilton  M.  Ins.  Co.,  6  Gray, 
174,  182;  Hill  v.  More,  40  Me.  515,  523,  624;  Haggart  v.  Morgan,  5  N.  Y.  422; 
65  Am.  Dec.  350;'  Percival  v.  Herbemont,  1  McMuU.  59;  contra:  Taltersali 
v.  Oroote,  2  Bos.  &  P.  131;  Gray  v.  Wilson,  4  Watts,  39,  41. 

While  it  is  thus  true  that  an  agreement  that  any  dispute  which  may  arise 
under  a  contract  shall  be  submitted  to  arbitration  will  not  bar  a  suit  upon 
the  contract,  it  is  also  settled  by  the  comparatively  modern  decisions  that  an 
agreement  may  make  the  determination  by  arbitrators  of  amounts  or  values, 
or  perhaps  other  matters  which  do  not  go  to  the  root  of  the  action,  a  condi- 
tion precedent  to  the  bringing  of  a  suit.  Thus  in  Scott  v.  Avery,  8  Ex.  487, 
5  H.  L.  Cas.  811,  it  was  held  that  a  proviso  in  a  policy  of  insurance  that  the 
insured  should  not  be  entitled  to  sue  on  the  policy,  until  the  amount  of  his 
claim  was  ascertained  by  arbitration,  was  a  condition  precedent  and  valid. 
Bramwell,  B.,  who  was  counsel  for  the  plaintiff  in  the  case,  afterwards 
explains  it  as  follows,  in  Horton  v.  Sayer,  4  Hurl.  &  N.  643,  650:  "The 
principle  of  that  dacision  is  very  intelligible.  If  a  man  covenants  to  do  a 
particular  act,  and  also  covenants  that  if  any  dispute  shall  arise  in  respect 
thereof  it  shall  be  referred  to  arbitration,  that  is  the  case  with  reference  to 
which  the  courts  have  used  the  xuifortunate  expression  that  '  their  jurisdio 
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tiou  is  ousted  by  the  agreement  of  the  parties. '  On  the  other  hand,  if  a  man 
covenants  to  do  a  particolar  act,  and  that  in  the  event  of  his  not  doing  it  the 
other  party  shall  be  entitled  to  receive  such  a  sum  of  money  as  they  shall 
agree  upon,  or,  if  they  cannot  agree,  such  an  amount  as  shall  be  determined 
by  an  arbitrator,  there  is  no  debt  which  can  be  sued  for  i;ntil  the  arbitrator 
has  ascertained  what  sum  is  to  be  paid."  And  again  lie  tays  of  the  case  in 
Elliott  V.  Boyal  Exchange  Assurance  Co.,  L.  R.  2  Ex.  237,  245:  "If  two  per- 
sons, whether  in  the  same  or  in  a  different  deed  from  that  which  creates  the 
liability,  agree  to  refer  the  matter  upon  which  the  liability  arises  to  arbitra- 
tion, that  agreement  does  not  take  away  the  right  of  action.  But  if  the 
original  agreement  is  not  simply  to  pay  a  sum  of  money,  but  that  a  sum  of 
money  shall  be  paid  if  something  else  happens,  and  that  something  else  is 
that  a  third  person  shall  settle  the  amount,  then  no  cause  of  action  arises 
until  the  third  person  has  so  assessed  the  sum.  For  to  say  the  contrary 
would  be  to  give  the  party  a  different  measure  or  rate  of  compensation  from 
that  for  which  he  had  bargained.     This  is  plain  common  sense,  and  is  what 

I  understand  the  house  of  lords  to  have  decided  in  Scott  v.  Avei-y."  See  also 
Dawson  v.  Lo7-d  Fitzgerald,  L.  R.  1  Ex.  Div.  257,  260,  per  Coleridge,  C.  J., 
adopting  this  language. 

This  doctrine  has  been  repeatedly  followed  where  policies  of  insurance  pro- 
vide that  in  case  of  any  dispute  with  respect  to  the  amount  of  compensation 
or  loss,  the  question  shall  be  referred  to  arbitration:  Braunsteinv.  Accidental 
Death  Ins.  Co.,  1  Best  &  S.  782;  Tredwen  v.  Holman,  1  Hurl.  &  C.  72;  Wright 
V.  Ward,  24  L.  T.  439;  Elliott  v.  Royal  Exchange  Assurance  Co.,  L.  R.  2  Ex. 
237;  Edujards  v.  Aherayron  Mut.  Ship.  Ins.  Soc,  L.  R.  1  Q.  B.  Div.  563;  and 
see  2  Arnould  on  Insurance,  6th  Eng.  ed.,  1127;  Flanders  on  Insurance,  2d 
ed.,  633;  May  on  Insurance,  sec.  493;  2  Wood  on  Insurance,  2d  ed.,  sec.  457. 
Such  provisions  are  conditions  precedent.  So  a  clause  in  a  policy  of  life  in- 
surance that  the  company  would  pay  the  amount  insured  for,  if  in  the  opin- 
ion of  their  surgeon-in-chief  the  insured  did  not  die  of  intemperance,  is  a 
condition  precedent  to  the  right  to  recover  on  the  policy:  Campbell  v.  'Amer- 
ican etc.  L.  Ins.  Co.,  1  McAr.  246;  29  Am.  Rep.  591.  The  doctrine  has  also 
been  followed  in  cases  where  building  contracts  provide  that  disputes  con- 
cerning the  value  of  extra  work  should  be  determined  by  arbitrators:  Holmes 
V.  Bichet,  56  Cal.  307;  38  Am.  Rep.  54;  Weeks  v.  LUtle,  15  Jones  &  S.  1;  and 
in  similar  cases:  Condon  v.  SoutJi  Side  B.  B.,  14  Gratt.  502;  President  etc.  qf 
Delaware  and  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co.,  50  N.  Y.  250.  So 
where  the  tenant  of  a  furnished  house  agreed  at  the  expiration  of  his  tenancy 
to  deliver  up  possession  of  the  house  and  furniture  in  good  order,  and  in  the 
event  of  loss,  damage,  or  breakage,  to  make  good  or  pay  for  the  same,  the 
amount  of  such  payment  if  disputed  to  be  settled  by  valuers,  it  was  held  that 
the  settlement  of  the  amount  by  the  valuers  wais  a  condition  precedent  to  the 
right  of  the  landlord  to  bring  an  action  in  respect  of  the  dilapidations:  Babbage 
V.  Coulbum,  L.  R.  9  Q.  B.  Div.  235;  and  a  like  result  was  reached  where  it 
was  stipulated  in  a  lease  that  at  the  end  of  the  term  buildings  erected  on  the 
land  by  the  lessee  should  be  appraised  by  three  disinterested  persons,  and 
the  lessor  should  purchase  the  buildings  at  the  price  so  set  by  the  appraisers: 
Hood  V.  Hartshorn,  100  Mass.  120;  1  Am.  Rep.  89;  and  where  the  defendant 
was  stake-holder  of  a  race,  which  w^as  to  be  decided  by  the  award  of  four 
stewards,  but  the  stewards  were  unable  to  agree,  it  was  held,  in  an  action 
by  the  plaintiff  to  recover  the  stakes,  that  it  was  a  condition  precedent  that 
there  should  be  a  decision  of  the  stewards  if  practicable:  Brown  v.  Overbury, 

II  Ex.  715.     The  following  cases  also  recognize  the  doctrine  of  Scott  v.  Aoery^ 
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supra,  in  tho  application  of  the  more  general  rule:  Hill  v.  More,  40  Mc.  515; 
Stephenson  v.  Piscataqua  F.  <fr  M.  Ins.  Co.,  54  Id.  55;  Dtigan  v.  Thomas,  9 
Atl.  Rep.  354  (Me.);  Wood  v.  Humphrey,  114  Mass.  185.  There  are  some 
tlecisious,  however,  which  have  reached  a  result  inconsistent  with  the  fore- 
going. Thus  iu  Liverpool  etc.  Ins.  Co.  v.  Creigldon,  51  Ga.  95,  Leach  v.  Repub- 
lic F.  Ins.  Co.,  58  N.  H.  245,  Mentz  v.  Armenia  F.  Ins.  Co.,  79  Pa.  St.  478,  21 
Am.  Rep.  80,  stipulations  in  policies  of  insurance  that  differences  as  to  the 
amount  of  loss  should  be  submitted  to  arbitration  were  held  not  to  bar  tho 
insured  of  his  right  of  action;  and  where  the  effect  of  a  contract  to  build  a 
bridge  was,  that  if  the  parties  could  not  agree  upon  what  the  bridge  was 
reasonably  worth,  the  matter  should  be  submitted  to  certain  named  persons, 
it  was  held  that  either  party  had  the  right  to  revoke  the  submission  at  any 
time  before  the  award,  or  before  the  submission  was  made  a  rule  of  court: 
Leonard  v.  House,  15  Ga.  473;  so  a  stipulation  in  a  contract  for  building,  that 
' '  iu  case  any  question  arises  under  this  contract  in  relation  to  the  work,  both 
as  to  tho  value  of  the  work  added  or  deducted,  the  same  shall  be  adjusted  by 
the  aforementioned  architect,  and  his  decision  shall  be  binding  on  both  par- 
ties, and  be  final,"  was  held  not  to  bar  an  action:  Hurst  v.  Litchfield,  39  N.  Y. 
377;  and  an  agreement  in  a  lease  that  in  case  of  dispute  between  the  parties 
as  to  whether  certain  of  the  repairs,  which  the  lessor  was  bound  to  make, 
were  sufficient,  the  question  should  be  referred  to  an  arbitrator,  was  held  to 
oust  the  court  of  jurisdiction,  and  invalid:   Vass  v.  Wales,  129  Mass.  38. 

Certain  cases  show  a  disposition  to  restrict  the  doctrine  as  to  conditions 
precedent,  by  holding  the  agreement  to  submit  may  be  merely  collateral  to  an 
agreement  in  the  contract  to  pay  loss  or  damage,  and  as  therefore  not  pre- 
venting an  action.  Thus  it  is  held  that  where  a  policy  of  insurance  contains 
an  agreement  to  pay  the  loss,  a  condition  that  if  any  difference  or  dispute 
should  arise  touching  the  loss  it  should  be  referred  to  arbitration,  was 
simply  collateral  to  the  main  agreement  to  pay,  and  would  not  prevent  an 
action  on  the  policy  before  the  reference:  Roper  v.  Lendon,  1  El.  &  E.  825; 
Gibbs  V.  Continental  Ins.  Co.,  13  Hun,  611;  Mark  v.  National  Fire  Ins.  Co.,  2A 
Id.  565,  569.  So  where  a  lessee  covenanted  that  he  would  keep  such  a  num- 
ber only  of  hares  and  rabbits  as  would  do  no  injury  to  the  trees  or  crops  of  the 
lessors  or  their  tenants,  and  in  case  he  kept  such  a  number  as  should  in- 
jure the  trees  or  crops  he  would  pay  a  fair  and  reasonable  compensation,  in 
case  of  difference  to  be  referred  to  two  arbitrators,  or  an  umpire,  and  the 
lessors  brought  an  action  for  breach  of  covenant,  alleging  that  the  lessee  had 
not  kept  such  a  number  only  of  hares  and  rabbits  as  would  do  no  injury,  but 
had  kept  such  a  number  as  did  injury,  and  had  neglected  to  pay  any  com- 
pensation, it  was  held  that  the  covenant  to  refer  was  a  collateral  and  distinct 
covenant,  and  that  the  action  was  maintainable,  although  there  had  been  no 
arbitration:  Dawson  v.  Lord  Fitzgerald,  L.  R.  1  Ex.  Div.  257,  reversing  L.  R. 
9  Ex.  7.  In  this  case  Jessel,  M.  R.,  said:  "  There  are  two  cases  where  such  a 
plea  as  the  present  [that  no  arbitrators  were  appointed  or  award  made]  is 
successful:  first,  where  the  action  can  only  be  brought  for  the  sum  named  by 
the  arbitrator;  secondly,  where  it  is  agreed  that  no  action  shall  be  brought 
till  there  has  been  an  arbitration,  or  that  arbitration  shall  be  a  condition  pre- 
cedent to  the  right  of  action.  In  all  other  cases  where  there  is,  first,  a  co^- 
nant  to  pay,  and  secondly,  a  covenant  to  refer,  the  covenants  are  distinct 
and  collateral,  and  the  plaintiff  may  sue  on  the  first,  leaving  the  defendant  to 
pursue  one  of  two  courses,  either  to  bring  an  action  for  not  referring,  or  to 
apply  under  section  11  of  the  Common  Law  Procedure  Act,  1854,  to  stay 
the  action  till  there  has  been  an  arbitration,  in  which  case  a  jadge  has 
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power  to  prevent  the  caae  going  to  a  jury,  if  the  arbitration  can  be  fairly  en- 
forced." See  also  Mansfield  v.  Doolin,  I.  R.  4  C.  L.  17;  Seward  v.  City  of 
Rocliester,  39  Hun,  44;  Rowe  v.  William.%  97  Mass.  163. 

It  ia  quite  common  in  building  contracts  and  other  contracts  for  construe* 
tion  to  provide  that  the  quantity  and  value  of  work  done  shall  be  determined 
by  a  certain  person,  as  the  architect  or  engineer.  In  such  a  case,  the  parties 
are  bound  to  submit  to  his  determination,  and  when  7nide,  the  estimate  is, 
in  general,  final:  Scott  v.  Corporation  of  Liveifool,  3  De  Gex  &  J.  334,  367; 
MiUa  v.  Bayley,  2  Hurl.  &  C.  36,  41;  Smith  v.  Briyga,  3  Denio,  73;  Smith  v. 
Brady,  17  N.  Y.  173,  176;  Herrick  v.  Belknap's  Estate,  27  Vt.  673;  Baltimore 
etc.  R.  R.  V.  Polly,  14  Gratt.  447,  459;  SmMh  v.  Boston  etc.  R.  R.,  36  N.  H.  458, 
487;  Faunce  v.  Burke,  16  Pa.  St.  469;  55  Am.  Dec.  519;  Hudson  v.  McCart- 
ney, 33  Wis.  331;  and  where  a  person  contracted  to  build  a  building  to  the 
satisfaction  of  a  committee,  it  is  necessary  for  him  to  aver,  in  an  action  to 
recover  the  price  stipulated  to  be  paid,  that  the  work  was  done  to  the  satis- 
faction of  such  committee:  Butler  v.  Tucker,  24  Wend.  447;  so  where  an 
agreement  was  made  between  a  company  and  a  person  entering  its  employ, 
by  which  the  employee  was  to  deposit  a  certain  sum  of  money  with  the  com- 
pany as  security  for  the  proper  discharge  of  his  duties,  and  the  manager  of 
the  company  was  to  be  the  sole  judge  between  it  and  the  employee  whether  it 
was  entitled  to  retain  the  whole  or  any  part  of  the  deposit,  and  his  certificate 
was  to  be  conclusive  evidence  in  all  courts  of  justice  that  the  amount  re- 
tained was  the  true  amount  to  be  retained,  it  was  held  that  the  agreement 
was  very  like  the  stipulation  in  a  building  contract  that  th^  certificate  of  the 
architect  should  be  conclusive,  and  it  was  therefore  binding:  London  Tram- 
toays  Co.  v.  Bailey,  L.  R.  3  Q.  B.  Div.  217;  but  in  Wldte  v.  Middlesex  R.  R., 
135  Mass.  210,  an  almost  identical  agreement  was  held  to  be  an  agreement 
to  submit  to  arbitration,  and  an  attempt  to  oust  the  courts  of  jurisdiction, 
and  was  consequently  void.  These  stipulations,  providing  for  the  decision 
and  certificate  of  an  architect  or  engineer  as  to  the  quantity  or  quality  of 
work  done,  while  they  create  conditions  precedent,  are  not  strictly  agree- 
ments to  submit  to  arbitration,  because  there  is  no  dispute  to  be  referred  or 
determined:  Lloyd  on  Building,  sec.  17;  Wadsworth  v.  Smith,  L.  R.  6  Q.  B. 
332;  Nortluxmpton  Oaa  Li'jld  Co.  v.  Parnell,  15  Com.  B.  630;  White  v.  Mid- 
dlesex R.  R.,  135  Mass.  216,  220.  The  distinction  between  them  and  proper 
agreements  to  submit  is  clearly  pointed  out  in  Wadsworth  v.  Smith,  supra, 
by  Blackburn,  J. :  "  Where  by  an  agreement  the  right  of  one  of  the  parties 
to  have  or  do  a  particular  thing  is  made  to  depend  on  the  determination  of  a 
third  person,  that  is  not  a  submission  to  arbitration,  nor  is  the  determination 
an  award;  but  where  there  is  an  agreement  that  any  dispute  about  a  particu- 
lar thing  shall  be  inquired  of  and  determined  by  a  person  named,  that  may 
amount  to  a  submission  to  arbitration,  and  the  determination,  though  in  the 
form  of  a  certificate,  be  an  award. "  Should  the  architect  or  engineer  fraud- 
ulently neglect  to  make  the  estimate,  or  withhold  his  certificate,  there  can 
still  be  no  recovery,  unless  it  was  by  collusion  with  the  other  party:  BaiteU' 
bury  V.  Vyse,  2  Hurl.  &  C.  42;  Clarke  v.  Watson,  18  Com.  B.,  N.  S.,  278; 
Reynolds  v.  Caldwell,  51  Pa.  St.  298;  but  see  Hudson  v.  McCartney,  33  Wis. 
331;  Herrick  v.  Belknap's  Estate,  27  Vt.  673;  Baltimore  etc.  R.  R.  v.  Polly,  14 
Cratt.  447,  459;  the  remedy  is  against  the  architect  or  engineer:  Reynolds 
V.  Caldwell,  supra. 

Condition  of  Poliot  Requiring  Suit  to  be  Brought  within  Cer- 
tain Time  is  Yaud:  Ripley  v.  ^tna  Ins.  Co.,  86  Am.  Dec.  362,  and  note; 
Keim.  v.  Home  M.  F.  «fe  M.  Ins.  Co.,  87  Id.  291;  Mayor  qf  New  York  v.  Ham- 
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lU<mF.  Ins.  Co.,  100  Id.  400;  Merchants' M.  Ins.  Co.  v.  Lacroix,  14  Am.  Rep. 
370;  Chandler  v.  St.  Paul  F.  <k  M.  Ins.  Co.,  18  Id.  385.  As  to  when  such  a  con- 
ditioa  is  complied  with,  see  Insurance  Co.  of  North  America  v.  McDowell,  99 
Am.  Dec.  497;  Killips  v.  Putnam  F.  Ins.  Co.,  9  Am.  Rep.  507;  Wilkinson  v. 
First  Nat.  F.  Ins.  Co.,  28  Id.  166;  Johnson  v.  Humboldt  Ins.  Co.,  33  Id.  47; 
Hay  V.  Star  F.  Ins.  Co.,  33  Id.  607;  Arthur  v.  H<mestead  F.  Ins.  Co.,  34  Id. 
550;  Barber  v.  Fire  <fe  M.  Ins.  Co.,  37  Id.  800;  Stecn  v.  Niagara  F.  Ins.  Co., 
42  Id.  297. 


Keystone  Mutual  Benefit  Ass'n  v.  Noeris. 

ril5  PEMKSTLVAmA  STATS,  446.J 

Insuiiablb  Interest  in  Life  of  Another,  Such  as  will  Take  Contract 
OUT  OF  Wager  Class,  must  Arise  from  the  relation  of  the  party  tak- 
ing the  insurance  to  the  insured,  either  as  surety  or  debtor,  or  from  the 
ties  of  blood  or  marriage,  so  that  from  the  relation  thus  established  there 
may  be  some  expectation  of  benefit  or  advantage  in  the  continuance  of 
the  insured  life. 

Policy  of  Insurance  on  Life  of  Another,  Taken  by  One  Who  had 
Insurable  Interest  in  It,  for  the  purpose  of  assigning  it  to  a  third  per- 
son who  had  no  such  insurable  interest,  is  void  as  a  wagering  policy  in 
the  hands  of  the  assignee. 

Condition  in  Policy  of  Life  Insurance  Providing  that  No  Action 
SHALL  BE  Brought  thereon,  unless  within  one  year  from  the  death  of 
the  insured,  is  not  suspended  by  an  action  brought  within  the  year  in 
a  court  which  had  no  jurisdiction  of  the  defendant. 

Debt  by  Charles  Norris,  to  the  use  of  Jacob  R.  Spangler, 
against  the  Keystone  Mutual  Benefit  Association,  on  a  policy 
of  insurance  on  the  life  of  Mrs.  Louisa  Rausch.  On  August 
29, 1878,  the  defendant  issued  a  policy  for  one  thousand  dollars 
on  the  life  of  Mrs.  Rausch,  paj'able  to  her  son-in-law,  Charles 
Norris.  On  September  16th  following,  Norris  assigned  the 
policy  to  Jacob  R.  Spangler,  who  had  no  interest  in  the  life  of 
Mrs.  Rausch.  It  was  understood  between  Mrs.  Rausch  and 
Spangler,  before  the  application  was  made,  that  the  policy 
was  to  be  taken  in  the  name  of  Norris,  and  assigned  by  Norris 
to  Spangler.  The  assignment  was  accepted  by  the  defendant, 
and  entered  on  its  books.  Spangler  paid  all  the  assessments 
and  annual  premiums.  The  policy  contained  the  condition 
that  "  no  suit  or  action  at  law  under  this  contract  shall  lie 
against  this  association,  unless  the  same  shall  be  brought 
within  one  year  from  and  after  the  death  of  the  insured;  and 
this  policy  is  issued  and  accepted  upon  th.e  express  condition 
that  said  period  of  time  be  the  limit  of  the  right  of  action  at 
law  under  this  contract."  Mrs.  Rausch  died  October  28, 1882; 
but  suit  WEB  not  brought  until  March  14,  1885.     The  legal 
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effect  of  delay  in  bringing  suit  was  sought  to  be  avoided  by 
showing  that  on  March  10, 1883,  Spangler  had  brought  suit  in 
his  own  name  on  the  policy  in  the  court  of  common  pleas  of 
York  County;  but  as  Mrs.  Rausch  did  not  die  in  that  county, 
and  as  the  principal  office  of  the  defendant  was  in  Lehigh 
County,  the  court  could  not  obtain  jurisdiction  of  the  defend- 
ant, and  the  suit  failed.  The  defendant  requested  the  court 
to  charge  that,  as  the  policy  was  taken  out  by  Spangler,  and 
all  the  premiums  and  assessments  were  paid  by  him,  upon  the 
understanding  between  Spangler  and  Mrs.  Rausch,  this  made 
Spangler  the  real  beneficiary,  and  as  he  had  no  insurable  in- 
terest in  the  life  of  Mrs.  Rausch,  the  verdict  must  be  for  the 
defendant;  that,  according  to  the  admissions  of  Spangler  and 
Norris,  the  contract  of  insurance  was,  in  its  inception,  a 
wagering  policy,  and  therefore  void,  and  the  verdict  must  be 
for  the  defendant;  and  that  if  Spangler  effected  the  insurance 
for  himself,  and  paid  all  the  premiums  and  assessments,  and 
the  policy  was  taken  out  with  the  understanding  that  it  was 
to  be  for  his  benefit,  and  to  be  assigned  to  him,  he,  having 
shown  no  insurable  interest  in  the  life  of  the  insured,  would 
not  be  entitled  to  recover,  and  the  verdict  must  be  for  the  de- 
fendant. The  refusal  to  give  these  instructions  constituted  the 
defendant's  fifth,  sixth,  and  seventh  assignments  of  error. 
The  court  also  refused  to  charge,  at  the  request  of  the  defend- 
ant, that  this  suit,  not  having  been  brought  within  one  year 
from  and  after  the  death  of  the  insured,  could  not  be  sus- 
tained. The  plaintiff  had  a  verdict  and  judgment,  whereupon 
the  defendant  took  this  writ  of  error. 

Edward  Harvey,  for  the  plaintiff  in  error. 

Robert  E.  Wright  and  J.  Marshall  Wright,  for  the  defendant 
in  error. 

i3y  Court,  Gordon,  J.  Jacob  R,  Spangler,  the  use  plaintiff, 
had  no  insurable  interest  in  the  life  of  Mrs.  Rausch;  hence  this 
policy  now  in  suit,  which  was  taken  for  his  use,  in  the  name 
of  Charles  Norris,  was  but  a  wager  on  Mrs.  Rausch's  life,  and 
as  such  void  and  of  no  effect.  A  single  question  and  answer, 
selected  from  his  own  testimony,  proves  the  nature  of  the 
transaction  beyond  cavil.  Question:  "And  it  was  understood 
between  you  and  Mrs.  Rausch,  before  the  insurance  was  taken, 
that  it  was  to  be  taken  in  the  name  of  Norris,  and  by  Norris 
assigned  to  you?"    Answer:  "Yes,  sir."    If,  now,  weadmit  tliat 
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Norris  had  such  an  interest  in  the  assured  as  would  have  war- 
ranted him  in  taking  a  policy  on  her  life,  yet  that  fact  cannot 
help  out  the  plaintiflf's  case,  since  the  policy  was  not  founded 
on  that  interest,  neither  was  it  for  the  benefit  of  Norris,  but 
for  the  benefit  of  one  who  had  no  interest  whatever  in  the  in- 
sured life.  Norris's  name  was  used  as  a  mere  blind,  and  could 
deceive  no  one  conversant  with  the  facts;  Spangler  was  the  real 
beneficiary,  and  the  policy  would  have  been  quite  as  efficient 
had  it  been  issued  directly  to  him.  The  doctrine  here  advanced 
is  supported  by  all  our  own  authorities,  one  of  the  most  recent 
being  Corson's  Appeal,  113  Pa.  St.  438;  57  Am.  Rep.  479.  As  a 
case  in  point,  we  may  also  cite  Warnock  v.  Davis,  104  U.  S.  775, 
in  which  it  was  held,  by  Mr.  Justice  Field,  that  an  insurable 
interest,  such  as  will  take  the  contract  out  of  the  wager  class, 
must  arise  from  the  relation  of  the  party  taking  the  insurance 
Vi  the  insured,  either  as  surety  or  debtor,  or  from  the  ties  of 
blood  or  marriage,  so  that  from  the  relation  thus  established 
there  may  be  some  expectation  of  benefit  or  advantage  in  the 
continuance  of  the  assured  life.  Otherwise  the  risk  is  to  be 
regarded  as  a  pure  wager,  in  which  the  interest  of  the  policy- 
holder is  to  be  found  rather  in  the  cessation  than  the  contin- 
uance of  the  life.  On  all  authority,  therefore,  the  court  should 
have  affirmed  the  defendant's  fifth,  sixth,  and  seventh  points. 
Nor  can  we  agree  with  the  learned  judge  of  the  court  below, 
that  the  running  of  the  one-year  limitation  prescribed  by  the 
policy  was  suspended  by  the  York  County  suit.  Passing  by 
the  fact  that  that  suit  was  brought  in  the  name  of  the  equitable 
instead  of  the  legal  plaintiff",  yet  as  it  was  instituted  in  a  court 
not  having  jurisdiction  of  the  defendant,  it  was  wholly  without 
efic'ct.  As  a  consequence,  the  analogy  sought  to  be  established 
between  the  p]aintiff"'s  case  and  the  act  of  the  27th  of  March, 
1713,  and  the  decisions  under  it,  wholly  failed,  and  bo  the 
court  should  have  ruled. 
The  judgment  is  reversed. 

Insurable  Interest  in  Life  of  Another,  Necessity  of,  and  when 
Exists:  See  note  to  Morrell  v.  Trenton  Mut.  L.  tt-  F.  Ins.  Co.,  67  Am.  Dec. 
93;  note  to  Continental  L.  Ins.  Co.  v.  Voljer,  46  Am.  Rep.  189;  note  to  Cur- 
rier V.  ContinerUal  L.  Ins.  Co.,  52  Id.  135.  A  creditor  has  an  insurable  inter- 
t^t  in  the  life  of  his  debtor:  Morrdl  v.  Trenton  Mlit.  L.  <L-  F.  .Ins.  Co.,  57  Am. 
Dec.  92;  Rawla  v.  American  M.  L.  Ins.  Co.,  84  Id.  280;  Corson's  Appeal,  56 
Am.  Rep.  196;  57  Id.  479;  so  has  a  husband  in  the  life  of  liis  wife:  Currier 
V.  Continental  L.  Ins,  Co.,  52  Id.  134;  a  woman  in  the  life  of  a  man  to 
whom  she  is  engaged  to  be  married:  Chisholm  v.  National  Capital  L.  Ins.  Co., 
14  Id.  414;  a  father  in  the  life  of  his  minor  child:   Mitchell  v.  Union  L.  Ins. 
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Co.,  71  Am.  Dec.  529;  a  son  in  the  life  of  his  father:  Reserve  M.  Ins.  Co.  v. 
Kane,  22  Am.  Rep.  741;  but  see  Ovardian  M.  L.  Ins.  Co.  v.  Hogan,  22  Id. 
180;  but  a  daughter  has  not  necessarily  an  insurable  interest  in  her  mother's 
life:  Continental  L.  Ins.  Co.  v.  Volger,  46  Id.  185;  and  a  son-in-law  has  no  in- 
surable interest  in  the  life  of  his  mother-in-law:  Romhach  v.  Piedmont  etc.  L. 
Ins.  Co.,  48  Id.  239;  nor  has  an  uncle  in  the  life  of  his  nephew:  Singleton  v. 
St.  Louis  Ins.  Co.,  27  Id.  321;  but  a  grandfather  may  insure  his  own  life  for 
the  benefit  of  his  grandson  with  whom  he  lived:  Elkhart  Mui.  Aid  etc.  Ass'n 
r.  Houghton,  53  Id.  514. 

ASSIQMABILITY  OV  PoLICY  TO  OnE  HAVING  No  INTEREST  IN  LiFE:  See  note 
to  Morrell  v.  Trenton  M.  L.  d:  F.  Inn.  Co.,  57  Am.  Dec.  103;  note  to  Singleton 
T.  St.  Louis  Ins.  Co.,  27  Am.  Rep.  327;  note  to  Currier  v.  Continental  L.  Ins, 
Co.,  52  Id.  143.  The  assignability  is  upheld  in  the  following  cases:  St.  John 
y.  American  M.  L,  Ins.  Co.,  64  Am.  Dec.  529;  Clark  v.  Allen,  23  Am.  Rep.  496; 
Mutual  L.  Ins.  Co.  v.  Allen,  52  Id.  245;  Bursinger  v.  Bank  of  Watertomn,  58 
Id.  848;  and  denied  in  the  following:  Franklin  L.  Ins.  Co.  v.  Hazzard,  13  Id 
313;  Missouri  Valley  L.  Ins.  Co.  v.  Sturges,  26  Id.  761;  Helmetag's  Adiur  v. 
Miller,  52  Id.  316;  Missouri  Valley  L.  Ins.  Co.  v.  McCrum,  59  Id.  537;  and  see 
Gilbert  v.  Moose,  40  Id.  570. 

Condition  in  Policy  Requiring  Suit  to  be  Brought  within  Certain 
Time:  See  the  cases  on  this  question  collected  in  the  note  to  Commerdat 
Union  Assurance  Co.  v.  Hocking,  ante,  p.  565. 


Wheeler  and  Wilson  Manufactueinq  Company 

V.  Heil. 

fll5  Pennsylvania  State,  487.j 

CONTRACTT  IS  One  OF  BAILMENT,  AND  NOT  OF  Sale,  where  a  sewiug-machlne 
company  rented  a  sewing-machine  to  a  married  woman  for  a  definite 
period  at  a  certain  rent,  she  to  become  the  agent  of  the  compeiny  in 
holding  and  keeping  possession  of  it,  and  at  the  expiration  of  the  term, 
or  upon  failure  to  pay  the  rertt,  to  deliver  up  the  possession  to  the  com- 
pany, but  on  payment  of  the  rent  for  the  entire  term,  to  have  an  option 
to  buy  at  a  nominal  price,  and  where  it  was  further  expressly  agreed 
that  the  contract  was  one  of  renting  only,  and  not  of  sale,  and  that  no 
payment,  except  that  of  the  nominal  price,  should  vest  any  title  in  her, 
or  prevent  the  company  from  reclaiming  possession  of  the  machine;  aaid 
upon  failure  on  her  part  to  comply  with  the  conditions  of  the  contract, 
the  company  has  a  right  to  reclaim  the  machine,  whether  such  a  con- 
tract could  be  made  by  a  married  woman  or  not. 

WiFB  IS  Personally  Liable  for  Tort  Committed  by  Her,  unless  her 
husband  was  both  present  and  directed  the  doing  of  it  at  the  time,  when 
he  alone  is  liable.  If  the  husband  was  present  during  the  commission 
of  the  tort,  whether  actively  participating  in  it  or  not,  prima  facie  the 
wrong  is  deemed  his  alone;  but  this  presumption  may  be  rebutted,  and 
each  of  the  two  may  be  shown  to  be  the  doer  of  the  wrong,  the  same  as 
though  unmarried. 

Trover  by  the  Wheeler  and  Wilson  Manufacturing  Company 
against  Walter  Heil  and  Maria  Heil,  his  wife,  to  recover  damages 
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for  the  conversion  of  a  sewing-machine.     On  May  24, 1884,  the 
company  and  Mrs.  Heil  entered  into  the  following  contract: 
''  The  party  of  the  first  part  has  this  day  rented  to  the  party  of 
the  second  part  a  Wheeler  and  Wilson  sewing-machine.  No. 
480,825,  style  K.  B.  E.,  valued  at  fifty  dollars  ($50),  for  the 
period  of  fourteen  months  from  the  date  hereof,  for  the  sum  of 
ten  dollars  ($10),  the  receipt  of  which  is  hereby  acknowledged, 
and  the  further  sum  of  three  dollars  ($3),  to  be  paid  promptly 
at  the  oflfice  of  said  company,  in  Allentown,  Pennsylvania,  on 
the  twenty-fourth  day  of  each  month,  consecutively,  during 
the  continuance  of  this  agreement,  commencing  on  the  twenty- 
fourth  day  of  June  next.     And  the  party  of  the  second  part 
agrees  to  pay  said  several  sums  promptly,  and  not  to  move 
said  machine   from   her  present  residence   without  the  con- 
sent in  writing  of  the  party  of  the  first  part.     It  is  distinctly 
understood  and  agreed  between  the  parties  hereto  that  this  is 
a  contract  of  renting  oply,  and  not  a  sale,  conditional  or  oth- 
erwise, and  the  whole  of  the  contract  between  the  parties  is 
expressed  in  this  instrument.     And  it  is  further  understood 
and  agreed  that  the  party  of  the  second  part  is  to  be  the  agent 
of  the  party  of  the  first  part,  in  holding  and  keeping  posses- 
sion of  said  machine,  and  that  it  is  to  be  well  preserved  and 
carefully  used  by  the  said  party  of  the  second  part,  and  de- 
livered up  to  the  party  of  the  first  part  on  demand;  but  the 
party  of  first   part   agrees  not  to  demand  a  return  of  said 
property  so  long  as  it  is  properly  used  and  kept  at  the  place 
agreed  upon,  and  so  long  as  the  rent  shall  be  faithfully  and 
promptly  paid  in  the  terms  and  spirit  of  this  contract.    At  the 
expiration  of  the  time  for  which  the  said  machine  is  rented, 
the  party  of  the  second  part  shall  return  and  deliver  the  same 
to  the  party  of  the  first  part  in  good  order,  save  reasonable 
wear.     If  the  party  of  the  second  part  shall  faithfully  keep 
and  perform  this   agreement,  and  make  all   the   payments 
therein  stipulated  when  due,  then,  and  not  otherwise,  the  sec- 
ond party  may,  at  her  option,  purchase  said  machine  within 
ten  days  after  the  time  for  which  the  same  is  rented,  and  not 
afterwards,  by  paying  to  the  party  of  the  first  part  one  dollar 
purchase-money;  and  upon  such  payment  the  party  df  the 
first  part  shall  sell  and  deliver  said  machine,  by  a  good  and 
sufficient  bill  of  sale,  to  the  party  of  the  second  part.    Nothing 
in  this  agreement  contained,  and  no  payment  of  money  pur- 
suant hereto,  excepting  the  payment  of  the  purchase-money 
as  above  provided,  shall  in  any  wise  vest,  or  be  understood  or 
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construed  to  vest,  in  the  second  party  any  title,  legal  or  equita- 
ble, to  said  machine,  or  any  property  therein  for  any  term 
whatever,  or  shall  prevent  or  hinder  the  party  of  the  first  part 
from  reclaiming  possession  of  said  machine  whenever  the 
party  of  the  second  part  fails  to  pay  the  rent  above  stipulated 
to  be  paid."  The  deposit  money  and  four  monthly  install- 
ments were  paid  as  stipulated  in  the  contract;  but  in  Decem- 
ber, Mrs.  Heil  being  in  arrears  in  her  monthly  payments, 
E.  H.  Leon,  the  general  agent  of  the  plaintiff,  and  W.  F.  Ken- 
gott,  the  district  agent,  called  upon  her  and  demanded  pay- 
ment thereof.  She  refused  to  pay  it,  and  the  agents  then 
demanded  the  machine,  but  she  refused  to  surrender  it.  Leon 
then  lifted  the  top  of  the  machine  off  the  stand,  and  carried 
it  away.  Kengott  afterwards  went  to  Heil's  house  and  de- 
manded the  stand,  first  of  Mrs.  Heil,  and  then  of  Mr.  Heil, 
and  both  in  turn  refused  to  surrender  it,  whereupon  this  ac- 
tion was  brought.  The  court  nonsuited  the  plaintifl*,  who 
thereupon  took  this  writ  of  error. 

James  S.  Biery  and  John  Sparhawk,  Jr.,  for  the  plaintiff  in 
error. 

A.  G.  Dewalt  and  M.  C.  Henniger,  for  the  defendants  ia 
error. 

By  Court,  Clark,  J.  That  the  contract  of  the  24th  of  May, 
1884,  between  the  Wheeler  and  Wilson  Manufacturing  Com- 
pany and  Maria  Heil,  wife  of  Walter  Heil,  is  in  terms  a  bail- 
ment, and  not  a  sale  of  the  sewing-machine,  we  think  cannot 
be  doubted. 

By  the  terms  of  the  contract,  the  company  "  rented  "  the 
sewing-machine  to  Mrs.  Heil  for  a  definite  period  at  a  certain 
rent;  she  agreed  to  become  the  agent  of  the  company  in  hold- 
ing and  keeping  the  possession  of  it,  and  not  to  remove  it 
from  the  place  where  she  then  resided  without  the  company's 
consent;  and  at  the  expiration  of  the  term,  or  upon  failure  to 
pay  the  rent,  on  demand,  to  deliver  up  the  possession  to  the 
company.  On  payment  of  the  rent  for  the  entire  term  speci- 
fied in  the  contract,  however,  she  had  an  option  to  buy,  at  a 
nominal  price,  but  there  was  no  present  sale  with  a  reserva- 
tion of  the  title  to  secure  payment. 

Moreover,  by  the  express  provisions  of  the  contract,  it  was 

"  distinctly  understood  and  agreed  between  the  parties,"  that 

the  contract  was  "  a  contract  of  renting  only,  and  not  a  sale. 
Am.  St.  Rkp.,  Vou  n.— 87 


578  Wheeler  and  Wilson  Mfg.  Co.  v.  Heil.       [Penn. 

conditional  or  otherwise,"  and  that  "  no  payment  of  money 
pursuant  thereto,  excepting  the  payment  of  the  purchase- 
money  as  provided,  shall  in  any  wise  vest,  or  be  understood  or 
construed  to  vest,  in  the  second  party  any  title,  legal  or  equi- 
table," or  "  shall  prevent  or  hinder  the  party  of  the  first  part 
from  reclaiming  possession  of  said  machine,"  etc. 

Under  the  very  recent  rulings  of  this  court  in  Edwards's  Ap- 
peal, 105  Pa.  St.  103,  Dando  v.  Foulds,  105  Id.  74,  and  Forrest 
V.  Nelson,  108  Id.  481,  it  must  be  conceded  that  the  contract 
was  to  all  intents  and  purposes  a  bailment.  Whether  a  given 
transaction  is  a  bailment  or  a  sale  is  in  some  cases  obscure, 
but  we  think  there  can  be  no  doubt  as  to  the  eflfect  of  the  con- 
tract in  this  case. 

Besides,  this  is  a  contention  arising  between  the  parties  to 
the  contract;  the  nature  and  effect  of  the  transaction  is  not 
questioned  by  creditors  or  third  parties,  and  if  the  parties 
were  sui  juris,  they  would  of  course  be  bound  by  the  exact 
terms  of  their  agreement,  whether  a  technical  bailment  existed 
or  not. 

It  may  be  doubted,  perhaps,  whether  a  contract  of  this  char- 
acter was  authorized  to  be  made  by  a  married  woman,  under 
the  act  of  the  29th  of  February,  1872.  Whether  it  was  or  not, 
however,  is,  we  think,  wholly  immaterial  in  this  case.  One 
thing  is  certain,  that  Mrs.  Ileil  did  not  own  the  machine;  she 
either  held  it  upon  the  terms  of  the  contract  under  which  it 
came  into  her  custody,  or  she  did  not,  and  in  either  event,  the 
title  to  the  sewing-machine  was  in  the  Wheeler  and  Wilson 
Manufacturing  Company,  and  upon  failure  on  her  part  to 
comply  with  the  conditions  of  the  contract,  the  company  had  a 
clear  right  to  reclaim  their  property. 

Assuming  that  the  company  was  bound  by  the  contract,  and 
that  Mrs.  Heil  was  not,  there  could,  of  course,  be  no  personal 
obligation  on  her  part  to  pay  the  rent,  but  the  right  of  prop- 
erty remained  in  the  company,  subject  to  the  conditions  of  the 
contract. 

The  rent  for  the  machine  was  not  paid,  as  provided,  and  the 
company  demanded  the  possession  of  Mrs.  Heil,  in  whose  cos- 
tody  the  company  had  placed  it;  she  refused  to  surrender  it, 
not  only  in  the  presence  of  her  husband,  but  in  his  absence; 
there  is,  therefore,  neither  proof  nor  presumption  of  coercion  on 
his  part.  The  company,  upon  demand  made,  were  entitled  to 
the  possession,  and  Her  refusal  was  a  tortious  conversion  of  the 
property. 
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When  a  tort  is  committed  by  a  wife,  she  is  personally  liable, 
unless  her  husband  is  both  present  and  directs  the  doing  of  it, 
at  the  time:  Appeal  of  FranUiri's  AdmW,  18  Week.  Not.  Cas. 
245;  115  Pa.  St.  534  [post,  p.  583].  His  presence  furnishes 
evidence  and  raises  a  presumption  of  his  direction,  but  it  ia 
not  conclusive,  and  the  truth  may  be  established  by  compe- 
tent evidence:  Cassin  v.  Delany,  38  N.  Y.  178.  "The  true 
view  is,  when  the  husband  is  present,  during  the  commission 
of  a  tort  by  the  wife,  whether  himself  actively  participating 
in  it  or  not,  prima  facie  the  wrong  shall  be  deemed  his 
alone;  but  both  in  civil  and  criminal  causes  this  prime  facie 
case  may  be  rebutted,  and  each  of  the  two  may  be  deemed 
in  law  the  doer  of  the  wrong,  the  same  as  though  they  were  un- 
married": Cord  on  Rights  of  Married  Women,  sec.  1154.  They 
may  both,  therefore,  be  guilty  of  the  conversion  of  a  chattel. 
"  Except  where  otherwise  provided  by  statute,  the  husband  is 
liable  for  the  torts  of  the  wife,  during  coverture;  if  committed 
in  her  company,  and  by  his  order,  he  alone  is  liable;  if  not, 
they  are  jointly  liable,  and  the  wife  must  be  joined  in  the 
suit  with  her  husband.  And  when  the  remedy  for  the  tort  is 
only  damages  by  suit,  the  husband  is  liable  with  the  wife":  2 
Kent's  Com.  149;  Appeal  of  Franklin's  AdmW,  supra. 

The  judgment  is  therefore  reversed,  and  a  venire  facias  Je 
novo  awarded. 


Contracts  of  Sale  or  Lease,  Providing  for  Payments  in  Install- 
ments: See  these  contracts  discussed  in  Miller  v.  Steen,  89  Am.  Dec.  127, 
and  note;  also  in  March  v.  Wright,  95  Id.  455;  Latham  v.  Sumner,  31  Am. 
Rep.  79,  and  note;  Ooodell  v.  Fairbrolher,  34  Id.  631;  Cole  v.  Beri-y,  36  Id 
511;  Stadtfield  v.  Huntsman,  37  Id.  661,  and  note;  Brunswick  v.  Hoover,  37  Id. 
664;  40  Id.  674;  Singer  Manufacturing  Co.  v.  Cole,  40  Id.  20,  and  note;  Hine 
V.  RoherU,  40  Id.  22,  170;  Knittelv.  Cashing,  44  Id.  598;  Loomis  v.  Bragg,  47 
Id.  638. 

Married  Woman  is  Personally  Liable  for  Tort  Committed  by  Her, 
when  not  committed  in  the  presence  nor  by  the  direction  of  her  husband: 
See  Stewart  on  Husband  and  Wife,  sees.  66,  423;  Schouler's  Domestic  Rela- 
tions, sec.  75;  note  to  Commontoealth  v.  Need,  6  Am.  Dec.  107;  Appeal  of 
Franklins  AdmW,  post,  p.  583;  but  in  such  a  case,  the  husband,  as  husband,  ia 
to  be  sued  jointly  with  her:  See  Stewart  on  Husband  and  Wife,  sees.  66,  425; 
Schouler's  Domestic  Relations,  sec.  75;  note  to  Commonwealth  v.  Neal,  6  Am. 
Dec.  107;  Hubble  v.  Fogartie,  45  Id.  775;  Ball  v,  BenneU,  83  Id.  356;  Brazil  v. 
Moran,  83  Id.  772,  774,  and  note  776;  Heckle  v.  Lurvey,  3  Am.  Rep.  366;  Sliaw  v. 
HalUJuin,  14  Id.  628;  Appeal  of  Franklins  Adm'r,  post,  p.  583.  She  is  also  per- 
sonally liable  for  a  tort  committed  in  the  presence  of  her  husband,  but  against 
his  will:  See  Stewart  on  Husband  and  Wife,  sees.  66,  423;  note  to  Common- 
wealth  V.  Neal,  6  Am.  Dec.  lOJ;  State  v.  Cleaves,  8  Am.  Rep.  422;  but  he,  aa 
husband,  is  to  be  sued  jointly  with  her:  See  Stewart  on  Hudband  and  Wife, 
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B3CS.  66,  425.  If  she  commits  a  tort  in  his  presence  and  l)y  hh  coercion,  he 
is  alone  liable:  See  Stewart  on  Husband  and  Wife,  sees.  66,  423;  Schouler*8 
Domestic  Relations,  sec.  75;  note  to  Commonwealth  v.  Neal,  6  Am.  Dec.  lOo; 
note  to  Brazil  v.  Moran,  83  Id.  776;  compare  Appeal  of  Franklin  n  Ad.a'r,  )Oit, 
p.  583;  and  prima  facie,  he  is  alone  liable  for  a  tort  committed  in  hia  prcj- 
ence:  Seo  Stewart  on  Husband  and  Wife,  sees.  66,  423;  Schoulcr'.3  Domestic 
Relations,  sec.  75;  note  to  Commonioealthv.  Neal,  6  Am.  Dec.  106;  Brnz'lv. 
Moran,  83  Id.  772,  and  note  776;  Appeal  o/ Franklin's  Adm'7;  pout,  p.  58.3.  If 
she  commits  a  tort  in  his  presence,  and  by  his  direction  or  with  his  assistance, 
but  of  her  own  will,  both  are  liable  as  joint  tort-feasors:  See  Stewart  on  Hus- 
band and  Wife,  sees.  66,  423;  Schouler's  Domestic  Relations,  sec.  75;  note  to 
Commomoealth  v.  Neal,  6  Am.  Dec.  107;  Handy  v.  Foley,  23  Am.  Rep.  270, 
271 ;  Nolan  v.  Traber,  33  Id.  277,  279;  and  see  Simmons  v.  Brown,!!  Am.  Dec. 
66;  compare  Brazil  v.  Moran,  83  Id.  772,  773;  and  they  are  likewise  both 
liable  for  a  tort  committed  out  of  his  presence,  but  by  his  direction:  Stewart 
on  Husband  and  Wife,  sec.  66;  note  to  Commonwealth  v.  Moran,  6  Am.  Dec. 
107;  note  to  Brazil  v.  Moran,  83  Id.  776;  Handy  v.  Foley,  23  Am.  Rep.  270. 
As  to  her  liability,  and  that  of  her  husband,  under  modern  statutes,  see  note 
to  Brazil  v.  Moran,  83  Am.  Dec.  777;  Martin  v.  Rohson,  16  Am.  Rep.  578; 
Norria  v.  Corldll,  49  Id.  489;  Merrill  v.  City  of  St.  Louis,  53  Id.  576. 


Rife  v.  Lebanon  Mutual  Insurance  Company. 

ril5  Pennsylvakia  State,  530.  J 

Insured  is  Bound  only  to  Give  Notice  to  Co.mpany  of  Any  Chanob 
of  which  he  has  knowledge,  and  by  which  he  knows  the  rate  of  insurance 
will  be  increased,  where  the  conditions  of  the  jjolicy  require  him  to  give 
notice  to  the  company  of  any  change  in  the  insured  or  neighboring 
premises,  or  in  the  use  or  occupation  of  the  same,  whereby  the  risk  is 
increased,  so  a^  to  increase  the  rate  of  insurance. 

Covenant  by  Jacob  Rife  against  the  Lebanon  Mutual  In- 
surance Company,  of  Johnstown,  Pennsylvania,  upon  a  policy 
of  fire  insurance.     The  facts  are  stated  in  the  opinion. 

H.  M.  Graydon  and  B.  F.  Etter,  for  the  plaintiff  in  error. 

Mumma  and  Shoop,  for  the  defendant  in  error. 

By  Court,  Clark,  J.  This  action  of  covenant  is  upon  a  per- 
petual policy  of  fire  insurance,  issued  by  the  defendant  the  3d 
of  April,  1871,  to  the  plaintiff,  in  the  sum  of  two  thousand  four 
hundred  dollars;  one  thousand  dollars  thereof  upon  his  dwell- 
ing-house, one  thousand  dollars  upon  the  barn,  and  four  hun- 
dred dollars  on  the  corn-house.  The  barn  and  the  corn-house 
were  totally  destroyed  by  fire  the  12th  of  March,  1883.  The 
premiums  and  assessments  had  all  been  promptly  paid,  and 
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due  notice  and  proofs  of  loss  were  given  as  required  by  the 
policy. 

Among  the  printed  conditions  of  the  insurance  set  forth  in 
the  policy  was  the  following:  — 

9.  "  If,  during  the  insurance,  any  alterations  be  made  on  the 
premises,  buildings  be  erected,  or  change  made  in  the  use 
or  occupation  of  the  same  or  neighboring  premises,  or  other- 
wise, whereby  the  risk  or  hazard  is  increased,  so  as  to  increase 
the  rate  of  insurance,  it  shall  be  the  duty  of  the  insured  to 
give  notice  thereof  to  the  secretary,  pay  the  additional  pre- 
mium, and  obtain  the  consent  of  the  company  thereto  in 
writing,  otherwise  the  insured  shall  not  be  entitled  to  recover 
for  any  loss  or  damage  by  fire  originating  in  consequence  of 
Buch  change;  provided,  that  in  case  of  any  alteration  and  con- 
sequent increase  of  risk  the  company  may,  at  their  option, 
terminate  the  insurance,  after  notice  given  to  the  insured,  or 
his  representative,  of  their  intention  to  do  so." 

In  tlie  year  1881,  Michael  Schall,  who  was  the  owner  and 
operator  of  a  furnace  property  on  the  adjoining  land,  by  the 
order  of  the  court  of  common  pleas  of  Dauphin  County,  under 
act  of  the  5th  of  May,  1832,  constructed  a  lateral  railroad  to 
connect  his  furnace  with  the  Pennsylvania  railroad;  and  loco- 
motive engines  and  cars  were  placed  thereon  and  used,  in 
transporting  coal,  ore,  and  iron,  between  the  points  named, 
a  distance  of  about  five  hundred  yards.  This  lateral  rail- 
road ran  within  about  twelve  feet  of  the  corner  of  the  corn- 
house,  and  the  jury  has  found  that  the  fire,  which  originated 
in  the  corn-house,  was  caused  by  sparks  from  the  locomotive 
engines. 

The  question  in  the  cause  arises  upon  the  proper  construc- 
tion of  the  ninth  condition  of  the  policy  above  quoted.  The 
court  submitted  to  the  jury  the  following  questions  of  fact: 
1.  Whether  by  the  construction  of  the  lateral  road  the  rate 
or  hazard  was  increased;  and  if  so,  2.  Was  it  increased  so 
as  to  increase  the  rate  of  insurance?  and  3.  Did  the  fire 
originate  from,  or  in  consequence  of,  the  change  in  the  occu- 
pancy of  the  neighboring  premises?  All  of  these  inquiries 
were  settled  in  the  aflirmative,  and  the  verdict  under  the  in- 
structions of  the  court  was  necessarily  for  the  defendant. 

It  must  be  conceded,  we  think,  that  the  plaintiff  was  bound 
only  to  give  notice  to  the  company  of  any  change  of  which  he 
had  knowledge,  and  by  which  he  knew  the  rate  of  insurance 
would  be  increased.     He  was  certainly  not  obliged    to   give 
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notice  of  a  change  in  the  use  or  occupancy  of  liis  own  or  the 
neighboring  premises,  which  in  the  fair  exercise  of  his  own 
knowledge  and  judgment  ho  believed  would  not  increase  the 
hazard  or  the  rate  of  insurance;  this  would  be  absurd.  There 
may  be  cases,  of  course,  in  which  the  increase  of  risk  is  so  pal- 
pable and  plain  that  the  knowledge  of  the  insured  must  neces- 
sarily be  inferred;  this  inference  may  be  drawn  from  evidence, 
direct  or  circumstantial,  as  in  other  cases. 

But  the  proper  question  for  the  consideration  of"  the  jurors 
was,  not  as  the  learned  judge  of  the  court  below  seemed  to 
suppose,  whether  or  not,  according  to  their  judgment  under 
the  evidence,  the  risk  was  so  increased  as  to  increase  the  rate, 
but  whether,  from  all  the  facts  in  the  case,  the  plaintiff  knew 
that  it  was  so  increased.  If  ho  did,  he  was  bound,  by  the  ex- 
press terms  of  his  contract,  to  give  notice  of  the  fact  to  the 
company;  if  he  did  not,  he  was  not.  The  exact  question  in 
this  case  was  considered  and  decided  in  Lebanon  Mut.  Ins.  Co.  v. 
Losch,  42  Leg.  Int.  416,  109  Pa.  fet.  100,  where  our  brother  Pax- 
son,  in  his  construction  of  a  policy  containing  the  same  clause, 
says:  "Had  the  condition  of  insurance  required  the  insured  to 
give  notice  to  the  company  of  any  change  in  the  surroundings, 
it  would  have  been  his  duty  to  give  notice  of  the  erection  of  the 
carriage  factory.  Such,  however,  was  not  the  condition.  The 
notice  was  only  required  in  case  the  change  was  such  as  to  in- 
crease the  risk  or  hazard,  'so  as  to  increase  the  rate  of  insur- 
ance.' Under  this  clause,  it  is  manifest  that  the  insured  must 
be  shown  to  have  knowledge  that  the  building  would  not  only 
increase  the  risk,  but  that  it  would  also  enhance  the  rate  of 
insurance.  The  conditions  of  the  policy  must  be  construed 
most  strongly  against  the  company.  We  are  not  to  assume, 
when  the  plaintiff  below  seeks  to  recover  on  his  policies  for 
what  at  least  appears  to  be  an  honest  loss,  that  he  knew  the 
factory  building  would  increase  the  risk  to  such  an  extent  as 
to  increase  the  rate  of  insurance.  There  was  nothing  upon 
the  face  of  his  policy  or  in  the  conditions  attached,  had  he 
read  carefully  every  word  of  both,  which  could  have  given 
him  this  information.  It  was  a  fact,  the  solution  of  which 
must  be  found  outside  this  policy.  There  was  not  a  word  of 
evidence  to  show  that  the  insured  knew  that  the  carriage  fac- 
tory would  increase  the  risk  to  the  extent  specified  in  the 
policy,  nor  indeed  to  any  extent." 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 
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Change  in  Insubed  Pkopertt,  when  Avoroa  Policy  within  Meaning 
OF  Condition:  See  Padel/ord  v.  Providence  M.  F.  Ins.  Co.,  67  Am.  Dec.  496, 
and  note;  Calvert  v.  Hamilton  M.  Ins,  Co.,  79  Id.  744;  QiUiat  v.  Patotudet 
M.  F.  Ina.  Co.,  91  Id.  229;  Commomoealth  v.  Bide  <k  Leather  Ina.  Co.,  17  Am. 
Rep.  72;  Breuner  v.  Liverpool  etc.  Ina.  Co.,  21  Id.  703. 


Appeal  of  Franklin's  Administrator. 

[115  Pennsylvania  Statk,  534.] 

Mabried  Woman,  ok  her  Estate,  is  Liable  for  Wrongful  Conver- 
sion OF  Government  Bonds,  constituting  a  trust  fund,  to  the  interest 
of  which  she  was  entitled  during  her  life,  where  the  bonds  were  deliv- 
ered to  her  by  the  trustees,  who  took  a  receipt  from  her  by  which  the 
interest  was  to  be  retained  by  her,  and  the  bonds  returned,  and  where, 
afterwards,  she  converted  them  into  money,  and  gave  another  receipt, 
in  which  her  husband  joined,  acknowledging  their  conversion,  and 
promising  that  the  proceeds  should  be«returned  at  her  death. 

Wife  is  Personally  Liable  for  Tort  Committed  by  Her,  unless  her 
husband  was  both  present  and  directed  the  doing  of  it  at  the  time.  His 
presence  furnishes  evidence,  and  raises  a  presumption  of  his  direction, 
but  it  is  not  conclusive,  and  the  truth  may  be  established  by  competent 
evidence. 

Appeal  by  George  M.  Franklin,  administrator  de  bonis  non 
cum  testamentum  annexo  of  the  estate  of  Mrs.  Anne  Franklin, 
deceased,  from  a  decree  of  the  orphans'  court  of  Dauphin 
County,  sustaining  exceptions  to  the  report  of  the  auditor, 
distributing  the  estate.  Mrs.  Franklin  died  in  1853.  A 
codicil  to  her  will  provided  as  follows:  "  I  direct  the  exec- 
utors of  my  said  will  to  retain  three  thousand  dollars  of  the 
proceeds  of  the  sale  of  my  aforesaid  house  and  lot  of  ground, 
in  trust;  that  they  pay  the  annual  interest  and  income  thereof 
to  my  two  daughters,  Anne  and  Elizabeth,  during  life,  and  to 
the  survivor  of  them  during  the  life  of  the  survivor;  and  also 
in  trust,  that  the  said  executors  shall,  at  the  request  of  my 
said  daughters,  or  the  survivor  of  them,  invest  said  sum,  or 
any  part  thereof,  in  the  purchase  of  real  estate  for  the  use  of 
my  said  daughters,  and  the  survivor  of  them,  during  life; 
and  at  the  decease  of  the  survivor  of  them,  my  said  daugh- 
ters, then  in  trust  that  said  principal  sum,  or  any  part  thereof 
not  invested  as  aforesaid,  and  the  proceeds  of  the  sale  of  any 
real  estate  purchased  and  then  held  in  trust  as  aforesaid,  and 
which  real  estate  I  order  and  direct  the  said  executors  of  my 
said  will,  or  the  survivor  of  them,  to  sell  and  convey  to  the 
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purchaser  in  fee,  shall  be  divided  and  distributed  among  my 
surviving  children  and  the  issue  of  any  then  dead,  in  such 
manner  and  proportions  as  is  directed  in  my  said  will  in  re- 
spect to  the  residuum  of  my  estate."  The  will  and  codicil 
were  duly  probated,  and  letters  testamentary  were  issued  to 
the  executors  therein  named.  The  executors  invested  three 
thousand  dollars  in  the  purchase  of  real  estate  under  the  will. 
Anne  E.  Franklin  afterwards  married  Amos  S.  Henderson,  and 
her  sister,  Elizabeth  R.  Franklin,  made  her  home  with  her,  thus 
rendering  the  real  estate  unnecessary  as  a  home  for  the  sisters. 
The  executors  accordingly  sold  the  property,  under  order  of 
court,  and  invested  the  three  thousand  dollars,  in  three  one- 
thousand-dollar  United  States  seven-thirty  treasury  notes. 
The  executors  subsequently  delivered  these  notes  to  Mrs. 
Henderson  and  Miss  Franklin,  taking  the  following  receipt, 
signed  by  them:  "Received,  Lancaster,  May  1,  1865,  from 
the  executors  of  the  will  »f  Anne  Franklin,  deceased,  three 
one-thousand-dollar  seven-thirty  treasury  notes,  which  they 
invested  under  the  provisions  of  said  will,  and  the  interest  of 
which  is  to  be  retained  by  us,  the  bonds  to  be  returned  to  the 
said  executors  by  the  survivor  of  us,  as  directed  by  said  will." 
Miss  Franklin  died  shortly  afterwards,  and  Mrs.  Henderson 
retained  the  notes  until  August  5,  1881,  when  she  obtained 
payment  thereof  from  the  government.  On  the  same  day, 
Mrs.  Henderson  and  her  husband  executed  a  paper,  which, 
after  reciting  the  above  receipt,  provided:  "And  whereas 
Elizabeth  R.  Franklin  is  now  deceased,  and  the  investment 
in  said  three  thousand  dollars  in  seven-thirty  treasury  notes 
has  been  changed,  now  the  said  Anne  E.  Henderson,  and  her 
husband,  Amos  S.  Henderson,  acknowledge  that  we  have  in  our 
hands  the  sum  of  three  thousand  dollars,  the  interest  on  which 
is  to  be  retained  by  the  said  Anne  during  her  life  for  her  own 
use,  and  the  principal  on  her  decease  is  to  be  returned  to  the 
said  executors,  to  be  distributed  according  to  the  provisions  of 
the  paid  will  of  Anne  Franklin,  deceased."  Henderson  died 
in  January,  1885,  and  his  wife  died  in  June  following,  leaving  . 
a  will  by  which  Clara  Franklin  was  appointed  residuary  leg- 
atee. The  account  of  the  executor  of  Mrs.  Henderson's  will 
showed  a  balance  of  $9,181.11  for  distribution,  which  ap- 
peared to  have  been  almost  entirely  made  up  of  the  proceeds 
of  a  policy  of  insurance  on  the  life  of  her  husband.  The 
auditor  awarded  three  thousand  dollars  to  the  administrator 
of  Anne  Franklin.     To  this  exceptions  were  sustained,  and 
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the   Bum   awarded   to   Clara   Franklin.      The   administrator 
thereupon  took  this  appeal. 

H.  M.  Northy  W.  A.  Atlee^  and  W.  M.  Franklin j  for  the  ap- 
pellant. 

D.  G.  Eshleman,  for  the  appellee. 

By  Court,  Tbunkey,  J.  The  executors  of  the  will  of  Anne 
Franklin,  deceased,  invested  the  trust  money  in  United  States 
treasury  notes.  These  notes,  on  May  1,  1865,  were  de- 
livered to  Anne  E.  Henderson  and  Elizabeth  R.  Franklin, 
who  were  entitled  to  the  interest  and  income,  on  the  express 
terms  that  they  should  retain  the  interest,  and  that  the  sur- 
vivor should  return  the  notes  to  the  executors,  as  directed  by 
the  said  will.  Soon  after,  Miss  Franklin  died,  and  the  notes 
passed  into  the  hands  of  Mrs.  Henderson.  On  the  5th  of  Au- 
gust, 1881,  Mrs.  Henderson  and  her  husband,  reciting  the 
prior  receipt,  and  that  the  investment  had  been  changed,  ac- 
knowledged that  they  held  "  three  thousand  dollars,  the  inter- 
est on  which  is  to  be  retained  by  said  Anne  during  her  life, 
and  the  principal  sum,  upon  her  decease,  is  to  be  returned  to 
the  said  executors,  to  be  distributed  according  to  the  will  of 
Anne  Franklin,  deceased." 

That  Anne  E.  Henderson  knew  the  notes  were  trust  prop- 
erty under  the  said  will,  is  clear.  It  was  her  duty  as  survivor 
to  return  them  to  the  executors,  or  hold  them  so  they  could  be 
returned  after  her  decease.  Her  acknowledgment,  with  her 
husband,  that  she  had  changed  the  investment,  and  held  the 
money  to  be  returned  to  the  executors,  put  no  new  face  on  the 
transaction.  It  left  her  just  as  she  stood  immediately  after 
the  conversion  of  the  notes.  She  had  no  right  whatever  to  ap- 
propriate the  notes  to  her  own  use,  or  the  money  she  received 
for  them.  Because  of  her  coverture,  her  contract  to  return  the 
notes  was  void,  so  was  her  promise  to  return  the  sum  of  three 
thousand  dollars  which  she  received  for  the  notes;  but  the  ex- 
ecutor gave  her  no  authority  to  dispose  of  the  notes,  or  to  use 
the  proceeds.  If  she  used  the  trust  fund,  or  gave  it  away,  or 
destroyed  it,  her  act  was  a  wrongful  conversion. 

There  is  nothing  in  the  case  showing  that  she  committed 
the  tort  by  coercion  of  her  husband.  The  presumption  of  co- 
ercion does  not  arise  unless  it  appear  that  he  was  present 
at  the  time  of  the  offense  committed.  In  the  absence  of  evi- 
dence that  he  was  present,  there  is  no  presumption. 
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Upon  the  facts  found  by  the  auditor,  Anne  E.  Henderson, 
with  full  knowledge  of  the  trust,  received  the  trust  fund,  and 
60  disposed  of  it  that  it  is  impossible  to  trace  it.  The  fund  for 
distribution  is  affirmatively  shown  to  have  been  derived  from 
another  source.  If  in  her  lifetime  she  were  liable  in  damages 
for  the  conversion  of  the  fund,  her  estate  is  liable.  Her  lega- 
tees may  make  the  same  defense  which  she  could  make,  if 
living,  and  no  other. 

Except  where  otherwise  provided  by  statute,  the  husband  is 
liable  for  the  torts  of  the  wife  during  coverture;  if  committed 
in  his  company,  and  by  his  order,  he  alone  is  liable;  if  not, 
they  are  jointly  liable,  and  the  wife  must  be  joined  in  the  suit 
with  her  husband.  And  when  the  remedy  for  the  tort  is  only 
damages  by  suit,  the  husband  is  liable  with  his  wife:  2  Kent's 
Com.  *149.  Husband  and  wife  may  be  jointly  guilty  of  the 
tortious  conversion  of  a  chattel.  At  common  law,  the  wife  is 
liable  to  an  action  for  her  torts,  and  while  living,  her  husband 
may  be  joined,  and  will  be  liable  with  her  for  the  damages  re- 
covered; but  if  she  dies,  then  his  liability  terminates,  while  if 
the  husband  dies,  she  may  be  sued  alone,  the  same  as  if  she 
had  been  feme  sole  when  the  tort  was  committed:  Cord  on 
Bights  of  Married  Women,  sees.  1147-1149. 

A  declaration  in  trover  against  husband  and  wife,  stating 
that  the  defendants  converted  the  property  to  their  own  use, 
was  held  sufficient,  the  objection  having  been  made  after  ver- 
dict: Keyworth  v.  Hill,  3  Barn.  &  Aid.  685.  Although  the  point 
decided  in  that  case  related  only  to  the  pleading,  the  declara- 
tion was  held  good  on  the  ground  that  the  wife  could  be  guilty 
of  conversion  by  other  means  than  the  acquisition  of  property. 
It  was  not  gainsaid  that  she  was  liable  and  responsible  in  case 
she  was  guilty  of  the  conversion. 

When  a  tort  is  committed  by  the  wife,  she  is  personally 
liable,  unless  her  husband  was  both  present  and  directed  the 
doing  of  it  at  the  time.  His  presence  furnishes  evidence,  and 
raises  a  presumption  of  his  direction;  but  it  is  not  conclusive, 
and  the  truth  may  be  established  by  competent  evidence:^ 
Cassin  v.  Delany,  38  N.  Y.  178. 

We  are  of  opinion  that  the  facts  reveal  a  wrongful  conver- 
sion of  the  trust  fund  by  Mrs.  Henderson,  and  that  she  was 
liable  therefor  in  damages.  Therefore  the  appellant  is  en- 
titled to  recover. 

Decree  reversed;  and  it  is  now  considered  and  decreed  that 
the  report  of  distribution  made  by  the  auditor  be  and  is  con- 
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firmed,  and  that  the  money  be  paid  to  the  parties  entitled,  as 
ehown  by  said  report. 

Appellee,  Clara  A.  Franklin,  to  pay  costs  of  appeal. 

Record  remittcdTor  enforcement  of  this  decree. 


Married  Woman's  LiABiLiTy  for  Tort  Committed  by  Heb:  See  Wheder 
and  Wilson  Mfg.  Co.  v.  ffeil,  ante,  p.  575,  and  note  collecting  authorities. 
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Where  Commissioners  of  Coxtntt  have  Matttained  Bbidoe  in  Pbopkb 
Repair,  as  originally  planned  and  erected  in  a  small  village,  the  county  i3 
not  liable  for  failure  of  the  commissioners,  in  the  Exercise  of  a  proper  dis- 
cretiocij  to  anticipate  the  growth  of  the  village  into  a  city,  or,  in  the  exer- 
cise of  that  discretion,  for  a  like  failure  to  determine  the  necessity  for  a 
new  bridge,  or  for  improvements  necessary  to  meet  the  demands  of  a 
greatly  increased  travel,  or  to  anticipate  that  horses  would  become 
frightened  and  unmanageable  on  the  wagon  road,  and  that  injuries  might 
thereby  be  inflicted  upon  foot-passengers. 

CotTNTY  13  not  Ltable  FOR  INJURIES  resulting  from  the  failure  of  its  county 
commissioners  to  exercise  discretionary  power  under  the  statute  which 
authorized  them  to  make  certain  improvements  at  the  expense  of  the 
county,  no  time  being  fixed  within  which  the  work  was  to  be  performed, 
nor  the  method  of  its  performance  being  in  any  way  prescribed,  but 
leaving  the  matter  wholly  to  the  judgment  and  discretion  of  the  com- 
missioners. 

As  It  Respects  Duty  of  Municipal  Corporation,  general  rule  is,  that 
where  any  person  has  a  right  to  demand  the  exercise  of  a  public  function, 
and  there  is  an  officer  or  set  of  officers  authorized  to  exercise  that  func- 
tion,  there  the  right  and  the  authority  give  rise  to  the  duty;  but  when 
the  right  depends  upon  the  grant  of  authority,  and  that  authority  is 
essentially  discretionary,  no  legal  duty  is  imposed. 

Municipal  Corporation — Non-liability  for  Unforeseen  Accident. — 
A  foot-passenger,  while  crossing  a  long  and  narrow  county  bridge  in  a 
large  city,  was  caught  by  the  wheel  of  a  wagon  drawn  by  a  team  of  run- 
away horses,  and  injured.  The  injury  occurred  upon  the  foot-way,  which 
was  narrow,  and  not  separated  from  the  wagon  road  by  any  guard  or 
rail.  The  bridge  had  been  built  fifty  years,  but  was  in  good  repair,  and 
in  all  respects  substantial  and  secure.  In  an  action  against  the  county 
to  recover  damages  for  the  injury,  Iteld,  that  it  was  unreasonable  to  sup- 
pose that  such  an  occurrence  could  be  foreseen  by  the  authorities  as  the 
result  of  a  failure  to  erect  guards  or  barriers,  and  that  the  county  was 
not  liable. 

Case  for  the  recovery  of  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  through  the  alleged  negligence  of  the 
•defendant.  The  facts  appear  in  the  opinion.  The  verdict 
■was  for  the  plaintiff,  and  the  defendant  took  this  writ. 
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C.  J.  Erdman,  for  the  plaintiff  in  error. 

John  Rupp  and  James  B.  Deshler,  for  the  defendant  in  error. 

By  Court,  Clark,  J.  On  the  fifth  day  of  October,  1883,  the 
plaintiff,  whilst  passing  over  the  bridge  across  Jordan  Creek 
and  meadows  in  the  city  of  Allentown,  was  caught  by  the 
wheel  of  a  wagon  drawn  by  a  runaway  team  of  horses,  and 
injured.  The  bridge  is  about  six  hundred  feet  long  and 
twenty-six  feet  wide, — the  City  Passenger  railway  occupying 
eight  feet  on  one  side,  the  wagon  road  fourteen  feet  on  the 
center,  and  the  foot-walk  four  feet  on  the  other  side.  It  is  u. 
stone  structure,  and  is  conceded  to  have  been  originally  con- 
structed and  since  maintained  as  a  county  bridge.  The  plain- 
tiff, at  the  time  of.  the  injury,  was  on  the  foot  way,  which  was 
not  separated  from  the  cart-way  or  wagon  road  by  any  guard 
or  rail,  but  merely  by  a  stone  curb,  six  inches  in  height.  As 
the  team  of  runaway  horses  approached  her,  she  leaned  over 
the  parapet  of  the  bridge  to  escape  harm,  but  the  hub  of  the 
wheel  struck  her  a  severe  blow  in  the  back,  and  this  suit  is 
brought  to  recover  damages  from  the  county  of  Lehigh  for  the 
injuries  sustained. 

It  is  not  pretended  that  the  injury  complained  of  resulted 
from  any  want  of  repair  or  defect  in  the  bridge.  It  is  said, 
however,  that  the  bridge  was  insufficient;  that  it  was  too  nar- 
row; that  there  was  not  a  sidewalk  of  adequate  width  for  foot- 
passengers;  and  that  the  sidewalk  was  not  properly  protected 
by  a  rail  or  guard  from  the  vehicles  on  the  wagon  road. 

The  bridge  was  erected  half  a  century  ago,  when  Allentown 
was  but  a  small  country  village,  situate  wholly  on  one  side  of 
Jordan  Creek,  and  it  is  not  improbable  that,  owing  to  the  rapid 
growth  of  the  city,  and  the  great  increase  of  its  population,  the 
bridge  has  not  now  the  capacity  to  accommodate  the  public  in 
as  full  and  ample  manner  as  might  be  desired;  but  it  is  shown 
to  be  a  solid  stone  bridge,  in  proper  condition  of  repair,  and  in 
all  respects  substantial  and  secure.  The  county  commission- 
ers have  maintained  the  bridge  as  it  was  originally  designed 
and  constructed;  all  the  requirements  of  the  law  were  satisfied 
in  its  original  approval,  and  the  duty  of  the  commissioners  was 
discharged  in  the  proper  maintenance  of  the  structure  accord- 
ing to  its  original  design.  It  must  certainly  be  conceded  that 
the  county  of  Lehigh  is  not  now  to  be  convicted  of  negligence 
because  the  commissioners,  in  the  exercise  of  a  proper  dis- 
cretion, failed  to  anticipate  the  growth  of  the  city,  or,  in  the 
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exercise  of  that  discretion,  have  failed  to  determine  the  neces- 
sity for  a  new  bridge,  or  for  such  additions  or  improvements 
as  may  be  supposed  to  be  necessary  to  meet  the  demands  of  a 
greatly  increased  travel  upon  it.  Nor  can  it  be  said  that  the 
commissioners  should  have  anticipated  that  horses  would  be- 
come frightened  and  unmanageable  on  the  wagon  road,  and 
would  break  away  from  control  on  the  bridge,  and  that  inju- 
lies  might  thereby  be  injQicted  on  the  foot-passengers.  It  is 
unreasonable  to  suppose  that  such  a  condition  of  things  should 
have  been  foreseen  as  the  result  of  their  failure  and  neglect  to 
erect  a  rail  or  barrier  above  the  curb.  As  well,  indeed,  with 
much  more  propriety,  might  we  hold  the  city  of  Philadel- 
phia bound  to  erect  barriers  on  either  side  of  Chestnut  Street, 
to  protect  the  people  who  from  day  to  day, throng  the  side- 
walks of  that  street.  Runaway  horses  are  liable  to  come 
upon  the  pavement  in  all  streets,  and  the  authorities  are  not 
bound  to  guard  against  this  mere  possibility. 

But  it  is  said  that  by  a  special  act  of  assembly,  approved  in 
the  year  1870,  an  absolute  duty  was  imposed  upon  the  county 
of  Lehigh  to  provide  a  larger  accommodation  to  foot-passen- 
gers on  this  bridge.  By  this  statute  it  is  enacted  "  that  the 
commissioners  of  Lehigh  County  are  hereby  authorized  to 
erect  foot-sidewalks,  adjoining  the  stone  bridge  crossing  Jor- 
don  Creek  at  the  Hamilton  Street  crossing,  in  the  city  of  Al- 
Icntown,  county  of  Lehigh,  Pennsylvania,  at  the  cost  and 
expense  of  the  county." 

It  is  plain  that  the  language  employed  by  the  legislature  in 
the  draught  of  this  bill  is  not  essentially  of  a  mandatory  charac- 
ter. If  the  provision  is  held  to  be  imperative,  it  must  be  upon 
some  rule  of  construction  which  will  impart  to  the  words  an 
interpretation  beyond  their  usual  and  ordinary  signification. 
The  county  commissioners  were,  by  the  express  terms  of  the 
act,  simply  "  authorized,"  not  required,  to  erect  foot-sidewalks 
adjoining  the  stone  bridge,  at  the  cost  and  expense  of  the 
county.  No  time  was  indicated  within  which  the  work  was 
to  be  performed,  nor  is  the  manner  or  method  of  the  perform- 
ance in  any  way  prescribed,  or  any  particular  fund  in  the 
immediate  control  of  the  state  appropriated  to  the  purpose. 
The  matter  is  left  wholly  to  the  judgment  and  discretion  of 
the  county  commissioners,  who,  as  the  representatives  of  the 
people  and  of  the  public  in  the  administration  of  the  affairs  of 
the  county,  might  be  supposed  to  have  especial  facilities  for 
knowing,  not  only  when  the  public  interests  required,  but  when 
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the  county  was  prepared  to  undertake  the  proposed  improve- 
ment; and  the  legislative  intent  doubtless  was,  that  the  pow- 
ers conferred  would  be  exercised  at  such  time  and  in  such 
manner  as  the  public  interests  would  require  and  the  ability 
of  the  county  would  permit,  and  of  this  the  commissioners 
were  to  judge. 

A  municipal  corporation  is  not  liable  to  an  action  for  dam- 
ages for  the  non-exercise  of  discretionary  powers  of  a  public 
character:  Dillon  on  Municipal  Corporations,  753.  The  gen- 
eral rule  in  such  cases  is  thus  stated  in  Carr  v.  Northern  Lib- 
erties, 35  Pa.  St.  324,  78  Am.  Dec.  342:  "  Where  any  person 
has  a  right  to  demand  the  exercise  of  a  public  function,  and 
there  is  an  oflficer  or  set  of  officers  authorized  to  exercise  that 
function,  there  the  right  and  the  authority  give  rise  to  the 
duty;  but  when  the  right  depends  upon  the  grant  of  author- 
ity, and  that  authority  is  essentially  discretionary,  no  legal 
duty  is  imposed."  Therefore  it  was  held  that  an  action  would 
not  lie  against  a  municipal  corporation  invested  with  the 
power  to  construct  sewers  for  neglecting  to  construct  a  proper 
system  of  drainage,  in  consequence  of  which  a  citizen's  store 
was  overflowed  and  his  goods  damaged.  "  We  do  not  admit," 
said  Chief  Justice  Lowrie,  "  that  the  grant  of  authority  to  the 
corporation  to  construct  sewers  aiQounts  to  an  imposition  of  a 
duty  to  do  it."  To  the  same  effect  is  Grant  v.  City  of  Erie,  69 
Pa.  St.  420;  8  Am.  Rep.  272. 

The  case  of  Goodrich  v.  City  of  Chicago,  20  111.  445,  is 
directly  in  point.  The  city  of  Chicago,  among  other  powers, 
had  express  authority  to  remove  all  obstructions  in  the  har- 
bor, but  it  was  held  that  if  the  city  had  never  undertaken  to 
exercise  the  power,  it  was  not  liable  to  a  party  who  had  sus- 
tained damage  from  a  sunken  hulk  remaining  there.  If,  how- 
ever, says  Caton,  J.,  the  city  had  entered  upon  the  work  of 
removing  the  hulk,  and  in  doing  so  had  carelessly  left  it  in  an 
exposed  condition,  by  reason  of  which  the  navigator's  vessel 
was  injured,  it  would  be  liable  for  such  negligence.  So,  too, 
we  apprehend,  if  the  county  of  Lehigh  had  actually  under- 
taken the  erection  of  the  foot-walk  outside  of  the  bridge,  it 
would  have  been  liable  for  injuries  from  the  negligent  per- 
formance of  the  work.  But  as  the  work  was  never  under- 
taken, no  such  question  arises. 

The  learned  court  instructed  the  jurors  that,  apart  from  the 
special  statute  of  1870,  no  negligence  of  the  county  was  shown, 
and  that  under  the  statute  it  was  not  the  absolute  duty  of  the 
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county  to  build  the  foot-walks  on  the  outside  of  the  bridge; 
yet  notwithstanding  this,  that  inasmuch  as  the  commissioners 
had  the  authority  to  do  so,  if  they  (the  jurors)  believed  the 
bridge  was  insufficient  reasonably  to  accommodate  the  travel, 
and  in  their  judgment  the  sidewalks  were  necessary  for  the 
public  accommodation,  they  might  find  the  county  guilty  of 
negligence.  This  was  simply  substituting  the  discretion  of 
jury  for  that  of  the  commissioners,  and,  in  the  light  of  the 
authorities  we  have  cited,  was  clear  error. 
The  judgment  is  reversed. 

Action  Lies  aoaimst  Municipal  Cobpobation  vob  Damages  Caused  bt 

ITS  Failure  to  Perform  Duty  Imposed  by  Law:  Clayhurgk  v.  Chicago,  79 
Am.  Dec.  346;  Mayor  etc.  v.  Citllem,  95  Id.  398. 

In  Absence  of  Statute,  County  is  not  Liable  for  Damage  by  Failure 
TO  Repair  its  Pubuc  Bridges:  Wood  v.  Tipton  County,  32  Am.  Rep.  561  j 
White  V.  Commimonera  etc.,  47  Id.  534;  Brabham  v.  Supervisors,  28  Id.  352; 
compare  Eyler  v.  County  Commissioners,  33  Id.  249;  House  v.  Board  of  Cam- 
missioners,  28  Id.  657;  State  v.  Board  o/ Commissioners,  41  Id.  821;  Town  of 
Wallliam  v.  Kemper,  8  Id.  652;  Wliite  v.  County  of  Bond,  11  Id.  65;  Oilman  v. 
County  of  Contra  Costa,  68  Am.  Dec.  290,  and  extemled  note  291-300. 

Municipal  Coui'Obatio.n  may  Determine  for  Itself  to  What  Extent 
It  will  Guard  against  Mere  Possible  Accidents:  Hubhell  v.  City  of  Yon' 
hers,  58  Am.  Rep.  522,  and  extended  note  526. 

The  principal  case  is  cited  and  approved  as  holding  that  an  act  of  as- 
sembly which  authorized  the  county  commissioners  to  erect  a  foot- walk  along 
the  side  of  a  county  bridge  for  the  public  use  and  benefit  was  a  discretionary 
power  only,  and  the  county  was  not  liable  for  its  non-ezercise,  in  McDade  v. 
Chester  CUy,  117  Pa.  St.  424. 
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Pension  Money  from  United  States  is  not  Exempt  from  Attachmknt 
Execution,  after  it  is  received  by  the  pensioner,  and  by  him  deposited 
in  the  hands  of  a  third  person  for  safe-keeping. 

Deposit,  Properly  So  Called,  is  Naked  Bailment,  and  Exists  where  one 
of  tlie  contracting  parties  gives  something  to  the  other  to  keep,  who  is 
to  do  so  gratuitously,  and  return  it  in  individuo,  upon  request. 

Deposit  of  Money  is  Such  as  is  Subject  to  Attachment  ExEcu-noN 
under  the  provisions  of  the  Pennsylvania  act  of  June  16,  1836,  section  22, 
where  the  money  is  left  with  another  for  safe-keeping,  to  be  returned  to 
the  owner,  not  in  money  of  like  amount,  but  in  the  identical  money  de- 
posited. 

Depositary  is  Held  to  Exercise  of  Ordinary  Care  only,  but  when  he 
becomes  the  depositary  of  a  fund,  he  assumes  that  relation  under  the 
law  as  it  exists,  and  thereby  subjects  himself  to  the  chances  that  it  may 
be  attached  in  his  liands  for  the  depositor's  debts. 
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R.  n.  Holgate  and  J.  Alton  Davis,  for  the  plaintiflF  in  error. 
James  E.  Frear,  for  the  defendant  in  error. 

By  Court,  CfLARK,  J.  On  the  first  day  of  May,  1885,  Mason 
C.  Rhodes,  executor  of  the  last  will  and  testament  of  Sidney 
Bailey,  deceased,  entered  a  judgment  in  the  court  of  common 
pleas  of  Lackawanna  County,  against  Eben  Rozelle,  for  debt, 
one  hundred  dollars,  with  interest  and  costs;  on  the  next  day 
he  issued  an  attachment  execution  thereon,  with  clause  of 
scire  facias,  to  Isaac  F.  Tillinghast,  garnishee.  The  writ  was 
served  on  the  defendant,  and  all  debts,  deposits,  etc.,  due  or 
owing  the  defendant  in  the  hands  of  the  garnishee,  were  levied 
and  attached  in  satisfaction  of  the  judgment. 

On  the  27th  of  June,  1885,  the  defendant  filed  a  special 
plea,  in  substance  as  follows:  That  the  defendant  has  no 
money,  goods,  effects,  or  merchandise  in  the  hands  of  Til- 
linghast, the  garnishee,  except  the  sum  of  eight  hundred  dol- 
lars, which  he  received  from  the  United  States  as  a  pension 
for  the  loss  of  his  son  whilst  in  the  military  service  of  the 
government  during  the  war  of  the  Rebellion;  that  the  money 
attached  is  the  identical  money  so  received,  and  that  it  is  in 
the  hands  of  the  garnishee  for  safe-keeping  only;  that  it  is  not 
held  by  the  garnishee  as  a  pledge,  pawn,  loan,  or  deposit,  to 
be  returned  in  kind,  or  in  gold,  silver,  or  legal-tender  money 
of  like  amount,  but  in  the  identical  money  left  in  his  custody. 
The  defendant's  contention  is:  1.  That  the  money  is  not  sub- 
ject to  seizure  in  any  form  of  legal  procedure;  and  2.  That 
if  it  is  liable  to  be  taken  in  execution  for  the  defendant's 
debts  in  any  form,  it  is  not  subject  to  seizure  on  an  attach- 
ment execution.  The  answer  of  the  garnishee  is  to  the  same 
effect,  and  the  questions  for  consideration  here  are  raised  upon 
a  rule  against  the  garnishee  on  his  answer  and  upon  a  demurrer 
to  the  defendant's  plea. 

The  defendant,  after  issue  joined  on  the  demurrer,  without 
leave  added  the  pleas  of  nil  debet,  payment  with  leave,  etc.,  but 
the  cause  was  disposed  of  in  the  court  below,  and  argued  here 
solely  upon  the  denmrrer. 

Is  the  mone}'  subject  to  seizure  for  the  debts  of  the  defend- 
ant under  legal  process  in  any  form?  Section  4747  of  the  Re- 
vised Statutes  of  tlio  United  States  provides  as  follows:  "  No 
sum  of  money  due,  or  to  become  due,  to  any  pensioner,  shall 
be  liable  to  attachment,  levy,  or  seizure,  by  or  under  any  legal 
or  equitable  process  whatever,  whether  the  same  remains  with 
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the  pension  office,  or  any  officer  or  agent  thereof,  but  shall 
inure  wholly  to  the  benefit  of  such  pensioner."  The  money 
which  is  exempted  from  legal  seizure,  under  this  section,  it 
will  be  observed,  is  particularly  designated;  it  is  "any  sum 
of  money  due  or  to  become  due  to  any  pensioner."  This  re- 
fers, of  course,  to  money  due  or  becoming  due  from  the  pen- 
sion department;  it  is  not  pretended  that  the  language  of  the 
etatute  can  have  any  wider  application  than  this.  The  further 
provision  is,  that  such  money  shall  not  be  liable  to  levy  or 
seizure  under  any  process  in  law  or  equity,  "whether  it  re- 
mains with  the  pension  office,  or  any  officer  or  agent  thereof." 
It  is  very  plain  that  the  eight  hundred  dollars  in  the  hands  of 
Tillinghast  is  not  "  money  due  or  to  become  due  "  from  the 
pension  department;  nor  is  it  money  which  "  remains  in  the 
pension  office,  or  in  the  hands  of  any  officer  or  agent  thereof." 
It  is  money  which  some  time  previous  to  the  attachment  had 
been  paid  to  the  pensioner,  and  which  when  paid  to  him  "  in- 
ured wholly  to  his  benefit";  it  was  his  money;  he  could  dis- 
pose of  it  as  he  pleased.  The  exemption  provided  by  the 
statute  upon  any  fair  and  reasonable  construction  will  only 
protect  the  fund  whilst  in  course  of  transmission  to  the  pen- 
sioner; after  that,  it  is  liable  to  seizure  as  other  money.  Some 
analogy  was  intended,  we  think,  to  the  rule  of  law  which  pre- 
vails as  to  the  fees  and  salaries  of  public  officers,  which,  as 
long  as  they  maintain  their  distinctive  character,  have  always 
been  held  not  liable  to  be  taken  by  creditors  under  any  form 
of  process,  b}'  levy,  sale,  attachment,  or  sequestration:  Davis 
V.  Duke  of  Marlborough^  1  Swanst.  79;  Bundle  v.  Scheetz,  2 
Miles,  330;  Hutchinson  v.  Gormley,  48  Pa.  St.  270.  Therefore, 
in  Elwyn's  Appeal,  67  Id.  367,  the  half-pay  of  an  officer  of  the 
government  was  held  not  to  be  liable  to  seizure  by  creditors; 
but  when  it  had  actually  reached  the  beneficiary,  and  had  lost 
its  distinctive  character,  when  as  money  it  was  in  a  proper 
sense  a  distributable  fund,  lying  in  the  hands  of  the  law,  it 
was  held  to  be  governed  by  the  direction  of  the  law. 

The  precise  question,  it  is  true,  is  one  of  first  impression  in 
Pennsylvania;  no  case  has  been  brought  to  our  notice  which 
rules  it.  In  Friend  in  Equity  v.  Garcelon,  77  Me.  25,  52  Am. 
Rep.  739,  however,  the  exact  question  has  been  fully  consid- 
ered and  decided.  Peters,  C.  J.,  of  the  supreme  judicial  court, 
in  passing  upon  this  point,  says:  "The  question  is,  whether 
this  provision  furnishes  any  protection  to  or  exemption  of  the 
money,  after  it  comes  into  the  pensioner's  hands.     A  careful 
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examination  inclines  us  to  the  conclusion  that  it  does  not. 
The  meaning  of  the  section  seems  to  be  tlmt  the  protection  is 
extended,  so  long  as  the  money  remains  in  the  pension  office, 
or  its  agencies,  or  is  in  course  of  transmission  to  the  pensioner; 
it  is  money  due  or  to  become  due  that  is  protected  by  the 
law."  Spellvian  v.  Aldrich,  126  Mass.  113,  Cavanaugh  v.  Smithy 
84  Ind.  380,  Faurote  v.  Carr,  108  Id.  123,  Jardain  v.  Fairton 
Saving  Fund  Association,  44  N.  J.  L.  376,  and  Cram  v.  ]Vhite, 
27  Kan.  319,  41  Am.  Rep.  408,  although  differing  in  some 
respects  from  the  facts  of  this  case,  are  substantially  to  the 
same  effect. 

But  assuming  that  the  money  was  liable  to  seizure  to  sat- 
isfy the  defendant's  debts,  was  it  the  proper  subject  of  an 
attachment  execution,  so  that  Tillinghast  might  be  charged 
as  a  garnishee?  It  is  contended  that  "deposits  of  money," 
in  sections  22  and  35  of  the  act  of  the  16th  of  June,  1836, 
must,  in  analogy  to  the  principle  announced  in  Lennig^s  Ap- 
peal, 9  Week.  Not.  Cas.  503,  be  construed  to  be  such  as  consti- 
tute the  relation  of  debtor  and  creditor  between  the  depositary 
and  the  depositor.  In  order  to  a  complete  understanding  of 
this  question,  a  reference  to  the  provisions  of  the  act  of  1836 
becomes  necessary. 

Prior  to  1836,  the  goods  and  chattels,  lands  and  tenements, 
only,  of  the  defendant,  were  liable  to  be  taken  in  execution 
upon  a  judgment.  Stocks  in  incorporated  companies  held  by 
him,  it  is  true,  were  made  liable  to  seizure  and  sale  under  the 
act  of  the  29th  of  March,  1819.  With  this  exception,  however, 
the  general  provision  of  the  law  was  as  stated.  By  section 
22  of  the  act  of  1836,  however,  it  is  provided  that,  in  addi- 
tion to  stocks  owned  by  the  jiefendant  in  any  body  corporate, 
"deposits  of  money  belonging  to  him,  in  any  bank  or  with 
any  person  or  body  corporate  or  politic,  and  debts  due  to  him, 
shall  be  liable,  like  other  goods  and  chattels,  subject  to  all 
lawful  claims,"  etc.;  and  by  section  23,  "goods  or  chattels 
pawned  or  pledged  by  the  defendant,  as  security  for  any  debt 
or  liability,  or  which  have  been  demised,  or  in  any  manner 
delivered  or  bailed  for  a  term,"  are  declared  to  be  "  liable 
to  sale  upon  execution,  as  aforesaid,  subject,  nevertheless," 
etc.  Section  35  of  the  same  act  provides,  however,  that  in 
the  case  of  a  debt  due  to  the  defendant,  or  of  a  deposit  of 
money  made  by  him,  or  of  goods  and  chattels  pawned, 
pledged,  or  demised,  as  aforesaid,  the  same  may  be  attached 
and  levied,  in  satisfaction  of  the  judgment,  in  the  manner 
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allowed  in  the  case  of  a  foreign  attachment;  in  which  case, 
the  writ  shall  contain  a  clause  of  scire  facias  to  the  garnishee, 
etc.:  See  Wray  v.  Tammany,  13  Pa.  St.  394;  Gochenaur  v.  Hos- 
tetter,  18  Id.  414;  Strause's  ExW  v.  BeckeVy  44  Id.  206. 

Whilst,  therefore,  all  the  goods  and  chattels  of  the  defend- 
ant, whether  they  have  been  previously  "pawned,  pledged,  or 
demised,  as  aforesaid,"  or  not,  are  liable  to  seizure  and  sale  on 
execution  under  a,  fieri  facias,  it  is  only  such  goods  and  chattels 
as  have  been  "pawned  or  pledged  by  the  defendant,  as  a 
security  for  a  debt  or  liability,  or  which  have  been  demised 
or  in  some  manner  delivered  or  bailed  for  a  term,"  that  are 
liable  to  an  attachment  execution;  the  party  in  whose  posses- 
sion the  goods  are  must  have  such  a  title  or  interest  therein 
that  they  cannot  be  taken  from  him:  Lennig's  Appeal,  9  Week. 
Not.  Cas.  503. 

But  there  is  no  restriction  in  section  35  to  any  particular 
kind  or  class  of  debts  due,  or  deposits  of  money  made  by  the 
defendant;  that  section  applies  in  the  most  general  terms  to 
all  debts  and  deposits;  and  whilst  section  22  provides  that 
such  debts  and  deposits  shall  be  liable  like  other  goods  and 
chattels,  section  35,  as  was  said  by  Mr.  Justice  Woodward,  in 
Reed  V.  Penrose,  36  Pa.  St.  239,  prescribes  that  the  manner  of 
levying  and  seizing  all  such  credits  and  choses  in  action  shall 
be  like  that  allowed  in  foreign  attachment. 

It  may  be  conceded,  perhaps,  that  if  the  money  which 
Rozelle  deposited  with  Tillinghast  had  been  in  the  view  of  the 
sheriff,  and  within  his  power,  he  might,  upon  a.  fieri  facias,  have 
taken  of  it  to  the  amount  of  his  writ;  but  the  money,  it  must 
be  conceded,  was  a  deposit  with  Tillinghast,  and  even  if  liable 
to  levy  upon  a  fieri  facias  it  was  also  liable  to  an  attachment 
in  execution  in  his  hands.  In  disposing  of  the  rule  and  the 
demurrer,  we  must  of  course  assume  the  truth  of  the  facts 
which  the  defendant  and  the  garnishee  have  set  forth  in  the 
plea  and  answer  respectively,  but  we  are  not  bound  to  accept 
their  legal  conclusions.  A  deposit,  properly  so  called,  is  a 
naked  bailment,  and  exists  where  one  of  the  contracting  par- 
ties gives  something  to  the  other  to  keep,  who  is  to  do  so 
gratuitously,  and  obliges  himself  to  return  it  in  individuo  when 
he  shall  be  requested.  When  one  deposits  money  with  another 
for  safe-keeping,  the  latter  to  return,  not  the  specific  money, 
but  an  equal  sum,  the  transaction  is  also  called  a  deposit,  but 
it  is  an  irregular  deposit:  Bouv.  511.  Now,  the  transaction 
between  Rozelle  and  Tillinghast  was  undoubtedly  a  deposit  of 
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money,  plain  and  eiraple;  the  money  was  left  with  Tillinghast 
for  safe-keeping,  to  be  returned,  not  in  money  of  like  amount, 
but  "  in  the  identical  money  deposited,"  and  it  is  of  no  con- 
sequence that  the  garnishee  in  his  answer,  and  the  defendant 
in  his  plea,  deny  that  it  was  a  deposit,  as  by  the  admitted  facts 
it  was  plainly  nothing  else. 

It  is  true  that  a  depositary  is  held  to  the  exercise  of  ordinary 
care  only,  but  when  he  becomes  the  depositary  of  a  fund,  he 
assumes  that  relation  under  the  law  as  it  exists,  and  thereby 
subjects  himself  to  the  chances  that  it  may  be  attached  in  his 
hands  for  the  depositor's  debts;  and  if  he  thereby  incur  a 
larger  measure  of  responsibility,  it  is  but  the  legitimate  conse- 
quence of  his  own  voluntary  act. 

Upon  a  careful  examination  of  the  whole  case,  we  find  no  j; 
error  in  this  record,  and  the  judgment  is  affirmed.  -^ 


Pension  Money,  when  not  Exempt  feom  Legal  Procbss:  Cram  v. 
White,  41  Am.  Rep,  408;  Fnend  v.  Garcelon,  52  Id.  739;  Eobion  v.  Walker, 
56  Id.  878;  when  exempt:  Hissem  v.  Johnson,  55  Id.  327;  recovery  back  of 
illegal  fees  for  obtaining:  Hall  v.  Kimmer,  1  Am.  St.  Rep.  575,  and  note  578. 

Gratuitous  Bailee,  Diligence  Required  of:  Smith  v.  First  XationaJ 
Bank,  97  Am.  Dec.  59,  and  note  62;  First  National  Bank  v.  Ocean  National 
Bank,  19  Am.  Rep.  181;  Jenkins  v.  Bacon,  15  Id.  33;  Tancil  v.  Seaton,  26  Id. 
380;  Caldwell  v.  Hall,  45  Id.  410;  Schermer  v.  Neuraili,  39  Id.  397. 

When  Money  Resulting  from  Pensions  Becomes  Subject  to  Gar- 
nishment.—  The  conclusion  arrived  at  in  the  principal  case,  that  the  pro- 
visions of  the  United  States  Revised  Statutes,  section  4747,  exempting  pen- 
sions from  execution,  does  not  apply  after  the  money  reaches  the  hands  of 
the  pensioner,  is  well  sustained  by  the  cases  cited  in  the  opinion:  See  Cra>iz 
V.  White,  27  Kan.  319;  41  Am.  Rep.  408;  Friend  v.  Garcehn,  77  Me.  25;  52 
Am.  Rep.  739;  Robion  v.  Walker,  82  Ky.  60;  56  Am.  Rep.  878;  Cavanaugh  v. 
Smith,  84  Ind.  380;  Spellman  v.  Aldi-ich,  126  Mass.  113;  Jardain  v.  Fairton 
Saving  Fund  Ass'n,  44  N.  J.  L.  376;  to  which  may  be  added  other  well-con- 
sidered cases  to  the  same  efifect:  See  Webb  v.  Holt,  57  Iowa,  712;  Triplett  v. 
Oraham,  58  Id.  135;  Baugh  v.  Ban-eit,  69  Id.  495.  It  is  held  that  money  re- 
ceived by  a  debtor  as  a  pension  from  the  federal  government  stands  upon  the 
same  footing  as  any  other  money  which  he  may  have:  Faurote  v;  Carr,  108 
Ind.  123.  Property  purchased  by  a  pensioner  with  pension  money  is  liable  to* 
sale  on  execution:  Cavanaugh  v.  Smith,  84  Id.  380.  So  where  a  pensioner  gives 
hia  pension  money  to  his  sons,  who  buy  land  therewith,  such  land  is  not  ex- 
empt from  execution  upon  a  judgment  against  the  pensioner,  obtained  prior 
to  the  gift:  Sims  v.  Walsham,  Ct.  App.  Ky.,  Mar.  3,  1888.  And  where  a  pen- 
sioner deposited  his  pension  money  in  a  bank  to  hia  credit,  it  was  held  not  to 
be  exempt,  in  the  hands  of  the  bank,  from  the  process  of  attachment  for  the 
pensioner's  debts:    Wehh\.  Holt,  57  Iowa,  712. 

The  view  taken  by  the  courts  in  the  cases  above  cited  is,  that  the  federal 
statute  (U.  S.  R.  S.,  sec.  4747)  is  limited  to  protecting  and  exempting  pen- 
sion money  from  levy  and  seizure  while  it  remains  in  the  pension  ofBce, 
or  in  the  bauds  of  government  officials,  and  in  the  course  of  transmission  to 
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the  pensioner  entitled  thereto;  but  after  the  money  is  paid  over,  the  United 
States  law  ceases  to  be  operative,  and  the  right  of  exemption  after  that,  if 
any  exists,  must  be  found  in  the  laws  of  the  state  where  the  pensioner  re- 
sides: See  also  Burgett  v.  Fancker,  35  Hun,  647,  C50;  Siockwell  v.  National 
Bank,  36  Id.  583.  It  is  held  that  the  language  of  the  federal  statute  pre- 
cludes the  idea  that  it  was  the  intention  of  Congress  to  exempt  either  the 
aoney,  after  it  had  gone  into  the  hands  of  the  pensioner,  or  the  property 
which  he  may  have  purchased  with  it;  and  therefore,  that  a  homestead  pur- 
chased with  pension  money,  and  levied  upon  in  satisfaction  of  a  debt  con- 
tracted prior  to  such  purchase,  is  not  exempt  from  execution  under  the 
statute:  Foster  \.  Bi/rne,  Sup.  Ct.  Iowa,  Dec.  15,  1887,  Beck  and  Rothrock,  JJ., 
dissenting,  and  reaching  the  conclusion  that  under  the  statutes  of  the  United 
States  a  person  may  hold  a  homestead  purchased  with  his  pension  money, 
free  from  all  debts,  without  regard  to  the  time  they  were  contracted:  Foster 
V.  Byrne,  Sup.  Ct.  Iowa,  Dec.  15,  1887,  So  the  view  was  entertained  in  a  Ver- 
mont case,  that  so  long  as  the  pension  money  is  kept  as  a  fund,  or  invested 
for  keeping  and  use  as  current  circumstances  may  require,  it  would  not  be 
subject  to  attachment  by  trustee  process  or  otherwise,  in  suits  against  the 
pensioner.  Nor  was  the  court  prepared  to  say  that  property  needful  for 
proper  purposes  of  current  life  of  the  pensioner  and  his  family,  purchased 
with  the  pension  money,  could  be  so  subjected:  Ilayward  v.  Clark,  50  Vt.  612. 
So  it  is  held  in  Wisconsin,  contrary  to  the  prevailing  weight  of  authority 
elsewhere,  that  money  received  by  a  pensioner  of  the  United  States  in  pay* 
ment  of  his  pension,  and  remaining  in  his  possession,  is  exempt  from  seiiJUre 
on  process  against  him  for  debt,  under  the  federal  statute:  Fokckow  v.  Wer* 
tier,  51  Wis.  85.  In  the  cases  last  cited,  the  courts  were  disposed  to  give  the 
closing  clause  of  the  section — "but  shall  inure  wholly  to  the  benefit  of 
such  pensioner" — such  a  force  and  application  as  would  effectuate  the 
benefit  therein  meant:  See  Hayward  v.  Clark,  50  Vt.  617.  The  same  view  ia 
taken  by  the  court  in  a  recent  case  in  West  Virginia,  holding  that  where  a 
pensioner  receives  pension  drafts  from  the  government,  and  transfers  them 
or  their  proceeds  to  another,  upon  his  agreement  to  convey  land  to  the 
pensioner's  wife,  and  the  land  is  so  conveyed,  it  is  not  subject  to  the  lieu  of 
judgments  against  the  pensioner  existing  at  the  time  the  drafts  were  received 
by  him:  Ilissem  v.  Johnson,  27  W.  Va.  644;  55  Am.  Rep.  327. 

The  New  York  statute  (Code  Civ.  Proc,  sec.  1393),  providing  for  the 
exemption  from  seizure  of  a  pension  granted  by  the  United  States  for  military 
services,  is  broader  in  its  terms  than  the  federal  law,  and  was  not  intended 
to  be  as  limited  in  its  operation.  By  it  a  pension  is  exempted,  not  as  by  the 
federal  statute  only  when  "in  course  of  transmission,"  but  after  it  has  been 
received  by  the  pensioner.  And  it  is  held  that,  although  the  pension  money 
may  have  been  deposited  in  a  bank,  the  account  cannot  be  reached  by  a 
creditor:  Burgett  v.  Fancher,  35  Hun,  647;  Stockwell  v.  National  Bank,  36  Id. 
583;  WiUlrick  v.  De  Vinney,  18  N.  Y.  Week.  Dig.  355.  But  pension  moneys 
given  by  the  Unit(id  States  to  a  woman  on  account  of  the  military  services 
of  her  son  are  not,  after  her  death,  exempt,  either  under  the  New  York 
statute  or  the  federal  statute,  in  favor  of  her  descendants  not  constituting  a 
family  for  whom  she  provided,  from  liability  to  be  applied  to  the  payment  of 
a  judgment  recovered,  upon  a  debt  of  the  decedent,  against  her  administra- 
tor: Master  of  Winans,  5  Demarest,  138;  see  Hodge  v.  Leaning,  2  Id.  553. 

It  was  held  in  a  recent  case  in  Iowa  that  a  homestead  purchased  with 
pension  money,  and  levied  upon  in  satisfaction  of  a  debt  contracted  prior  to 
such  purchase,  is  not  exempt  from  execution  under  a  statute  of  that  state 
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providing  for  the  exemption  of  pension  moaey,  or  the  property  purchased 
therewith,  and  that  such  exemption  "  shall  apply  to  debts  of  such  pensioners 
contracted  prior  to  the  purchase  of  such  homestead. "  The  statute,  so  far  as 
it  applies  to  debts  contracted  before  the  purchase  of  the  homestead,  is  held 
to  be  in  conflict  with  the  constitution  of  the  United  States  (art.  1,  sec.  10), 
in  that  it  impairs  the  obligation  of  contracts:  Foster  v.  Byrne,  Sup.  Ct.  Iowa, 
Dec.  15,  1887. 

Where  a  woman  received  pension  money,  and  loaned  it,  taking  a  note  for 
security,  and  shortly  before  her  death  assigned  the  note  as  a  gift  to  her 
daughter,  it  was  held  that,  in  the  absence  of  other  assets,  the  note  was  liable 
in  the  daughter's  hands  to  the  payment  of  the  claims  against  her  mother's 
estate,  the  mother's  death  having  occurred  prior  to  the  taking  effect  of  the 
state  statute  exempting  pension- money  from  execution:  Baugh  v.  Barrett,  C9 
Iowa,  495.  The  question  whether  pension  money  is  exempt  is  to  be  deter- 
mined by  the  law  in  force  when  the  pensioner  died:  Id.  498. 

Under  the  statutes  of  Iowa,  pension  money  is  exempt  from  execution 
whether  the  pensioner  "is  the  head  of  the  family  or  not,"  and  upon  the  death 
of  a  married  man  leaving  money  derived  from  a  pension,  the  money  goes  to 
his  administrator,  and  not  to  his  widow,  who  is  entitled  to  such  property 
only  as  would  be  exempt  in  the  hands  of  her  husband  "as  the  head  of  a 
family":  Perkins  v.  Hinckley,  71  Iowa,  499. 
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[116  Pennsylvania  State,  157.] 

Vendor  or  Moetgagob  Who  Sells  or  Mortgages  Land  Which  He  doe3 
NOT  Own  will  not  be  Permitted  to  Set  up  After-acquired  Title 
thereto,  to  defeat  his  previous  grant  or  mortgage,  for  this  would  be  to 
permit  him  to  perpetrate  a  fraud  on  his  grantee  '.n  creditor. 

Id. — But  This  Rule  does  not  Apply  where  tlio  lien  of  a  mortgage  ia 
discharged  by  a  judicial  sale,  and  the  mortgagor,  having  been  discharged 
in  bankruptcy,  reacquires  title  to  the  mortgaged  premises  through  the 
purchaser  at  such  sale.  The  purchase  by  the  mortgagor  in  such  case 
does  not  work  a  revival  of  the  discharged  mortgage  lien. 

Scire  facias  to  revive  the  lien  of  a  judgment  obtained  on 
a  mortgage.  The  mortgage  was  executed  by  Rauch  to  Dech 
on  May  3,  1874,  upon  certain  premises  already  subject  to  prior 
encumbrances,  to  secure  the  payment  of  one  thousand  dollars. 
Rauch  was  adjudicated  a  bankrupt  on  July  5,  1877,  and  judg- 
ment was  entered  against  him  on  March  22,  1878,  in  liquida- 
tion of  the  mortgage  executed  to  Dech.  On  March  28,  1879, 
he  received  his  discharge  in  bankruptcy  from  all  debts  and 
claims,  including  said  judgment.  To  the  scire  facias  the 
defendant  filed  a  special  plea,  setting  out  the  discharge  in 
bankruptcy,  and  further  alleging  that  the  lien  of  said  judg- 
ment was  forever  divested  by  a  sheriff's  sale  of  the  mortgaged 
premises  upon  a  previous  mortgage.     To  this  plea  the  plaintiflF 
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filed  a  demurrer,  which  was  sustained,  and  judgment  entere4 
thereon  in  his  favor.  Whereupon  the  defendant  took  this  writ. 
Other  facts  in  the  opinion  fully  state  the  case. 

W.  E.  Doster,  for  the  plaintiff  in  error. 

Robert  L.  Cope  and  J.  B.  Kemerer,  for  the  defendant  in  error. 

By  Court,  Gordon,  J.  This  was  a  scire  facias  to  revive  the 
lien  of  a  judgment  obtained  on  a  mortgage,  and  which  lien 
had  been  discharged  by  a  sale  of  the  premises  by  a  judicial 
sale  on  a  previous  mortgage.  This  sale  seems  to  have  been 
made  by  the  sheriff  to  C.  A.  Luckenbach,  on  the  15th  of  June, 
1878;  and  subsequently,  June  1,  1882,  the  executors  of  Luck- 
enbach, for  a  full  consideration,  conveyed  the  premises  to 
James  K.  Rauch,  the  defendant  in  the  present  suit.  The 
court  below  seemed  to  think  that,  because  there  had  been  a 
reacquisition  of  the  mortgaged  property  by  the  defendant,  the 
lien  of  the  discharged  mortgage  had  been  thereby  revived; 
hence  entered  judgment  on  the  demurrer  for  the  plaintiff. 
This  was  a  mistake;  a  result  such  as  this  could  only  arise  by 
way  of  estoppel.  When  a  vendor  or  mortgagor  either  sells  or 
mortgages  land  which  he  does  not  own,  and  afterwards  obtains 
the  title  thereto,  he  will  not  be  permitted  to  set  up  this  after- 
acquired  title  to  defeat  his  previous  grant  or  mortgage,  for  this 
would  be  to  permit  him  to  perpetrate  a  fraud  on  his  grantee 
or  creditor.  But  there  is  nothing  of  the  kind  in  the  case  be- 
fore us;  for  it  is  not  pretended  that  Rauch  mortgaged  to 
Dech  land  to  which  he  had  no  title,  or  that  he  was  guilty  of 
any  species  of  fraud  whereby  Dech  was  deceived.  The.plain- 
tiflf's  lien  was  lost  by  force  of  legal  process,  and  it  is  not  even 
intimated  that  Luckenbach's  title  was  not  taken  clear  of  that 
lien.  In  the  mean  time,  and  before  the  date  of  the  deed  of  the 
executors  to  the  defendant,  he  had  received  his  discharge  in 
bankruptcy;  so  that,  at  that  time,  he  was  not  even  the  debtor 
of  the  plaintiff.  It  thus  follows  that,  so  far  as  Dech  and  his 
mortgage  were  concerned,  Rauch,  at  the  time  of  his  purchase, 
occupied  the  position  of  a  stranger.  To  hold,  therefore,  that 
that  purchase  worked  a  revival  of  the  extinguished  debt  and 
mortgage  was  a  clear  mistake,  without  the  shadow  of  author- 
ity for  its  support. 

The  judgment  of  the  court  below  is  now  reversed,  and  it  is 
ordered  that  judgment  be  entered  on  the  demurrer  for  the 
defendant. 
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Release  or  Mortgage,  Effect  of:  See  Garwood  v.  Eldridge,  Si  Am.  Dee. 
195,  note  199. 

Mortgage  Execttted  to  Secure  Payment  of  Note,  after  being  Can- 
celed BY  Authority  of  the  Holder  thereof,  will  not  be  Revived 
ill  favor  of  a  subsequent  holder  of  the  note:  Doll  v.  R'aotti,  96  Am.  Dec.  399. 

Owner  of  Land  Cognizant  of  his  Title,  Standing  by  and  Encour- 
aging Another,  Ignorant  of  hi3  Title,  to  Contract  for  the  purchase  of 
it  from  a  third  person  in  possession  with  color  of  title,  is  estopped  from 
setting  up  his  title  against  such  purchaser:  Gtiffey  v.  O^ReiUy,  57  Am.  Rep. 
424,  and  cases  collected  in  note  429. 

If  Mortgagee  Permits  Mortgagor  to  Retain  Mortgage,  and  Latteb 
Fraudulently  Cancels  It  of  Record,  Mortgagee  cannot  Enforce  It 
as  against  a  subsequent  honafide,  grantee:  Heyder  v.  Excelsior  Building  Loan 
Jss'n,  59  Am.  Rep.  49. 

Doctrine  of  Estoppel  is  Interposed  to  Prevent  Injustice  or  Guard 
AOAijJST  Fraud  by  denying  a  party  the  right  to  repudiate  his  admissions 
when  they  have  been  acted  upon  by  persons  to  whom  they  were  directed, 
and  whose  conduct  they  were  intended  to  influence:  Johnson  v.  FrusbtCj  96 
Am.  Dec.  508. 

The  principal  case  is  cited  and  approved  in  Ruahion  v.  LippincoU,  1 19 
Pa.  St.  12. 


Cake  v,  Pottsville  Bank. 

[116  Pennsylvania  State,  264.1 

Written  Agreement  may  be  Modified,  Explained,  Reformed,  or  Set 
Aside  by  Parol  Evidence  of  an  oral  promise  or  undertaking  material 
to  the  subject-matter  of  the  contract,  made  by  one  of  the  parties  at  the 
time  of  the  execution  of  the  writing,  and  which  induced  the  other  party 
to  put  his  name  thereto. 

In  Action  by  Payee  against  Indorser  to  Recover  Amount  of  Promis- 
sory Note,  Defendant  may  Show  by  Parol  Testimony  that  at  the 
time  of  the  execution,  indorsement,  and  delivery  of  the  note,  it  was 
agreed  by  the  payee's  agent,  who  conducted  the  transaction,  that  the 
payee  would  look  alone  to  the  maker,  and  the  collateral  security  agreed 
to  be  given  by  him,  and  that  the  defendant  should  not  be  held  liable  upon 
his  indorsement.  , 

President  of  Bank  Who  Negotiates  Settlement  with  Indorser  on 
Matured  Paper  Held  by  his  Bane  acts  as  the  bank's  agent,  and 
whatever  he  does  within  the  apparent  scope  of  his  authority  to  obtain 
the  new  security  binds  the  bank  which  accepts  and  holds  the  security. 

Testimony  op  Party  to  Contract,  Which  Tends  only  to  Show  his 
Thoughts  and  Purposes,  not  disclosed  at  the  time  of  making  the  con- 
tract, is  inadmissible  to  show  that  his  agreement  meant  something  else. 

Assumpsit  by  the  Pottsville  Bank  against  J.  A.  Cake,  as 
indorser,  to  recover  upon  certain  negotiable  promissory  notes 
made  by  J.  W.  Cake.  The  circumstances  under  which  the 
notes  were  indorsed  by  the  defendant  appear  in  the  opinion. 
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Upon  the  trial,  tho  plaintifif  put  the  notes  with  the  indorse- 
ments in  evidence,  and  rested.  The  defendant  then  offered  to 
prove  by  his  own  testimony  in  substance  as  follows:  That 
Henry  Saylor,  at  the  time  president  of  said  bank,  asked  for  a 
eettlement  of  certain  overdue  paper  of  J.  W.  Cake;  that  a  set- 
tlement was  made  of  all  such  paper,  including  certain  paper 
upon  which  the  defendant  was  liable,  upon  the  following  terms: 
That  three  notes  were  to  be  given  by  J,  W.  Cake,  indorsed  by 
the  defendant,  and  a  bond  secured  by  mortgage  upon  real 
estate  for  the  full  amount  of  the  debt  was  to  be  given  by  J.  \V. 
Cake;  that  the  defendant  was  not  to  be  held  liable  upon  his 
indorsements,  but  that  they  were  to  be  given  merely  to  satisfy 
the  rule  of  the  bank  requiring  an  indorser  upon  negotiable 
paper,  but,  in  consideration  of  the  giving  of  the  mortgage  as 
security,  he  was  not  to  be  held  liable.  The  testimony  was  ob- 
jected to  by  the  plaintiff,  upon  the  grounds:  1.  That  the  dec- 
laration of  the  president,  or  other  oflBcer  of  a  bank,  to  an 
indorser,  that  his  indorsement  should  be  merely  nominal,  or 
that  he  should  not  be  held  liable  thereon,  did  not  bind  the 
bank,  unless  it  was  first  shown  that  such  oflScer  was  au- 
thorized by  the  board  of  directors  to  make  such  a  contract; 
that  the  discounting  of  commercial  paper  is  a  function  vested 
in  the  board  of  directors  of  the  bank,  and  cannot  be  delegated 
to  any  one  officer  of  the  bank,  and  that  the  offer  is  otherwise 
incompetent  and  irrelevant,  except  as  to  the  question  of  usury; 
2.  That  the  defendant,  in  the  lifetime  of  Henry  Saylor,  tho 
president  of  the  bank,  made  affidavit  admitting  that  there  was 
about  eight  thousand  dollars  due  the  plaintiff;  that  since  the 
filing  of  that  affidavit  said  Saylor,  the  president  of  this  corpo- 
ration and  its  agent,  the  party  with  whom  the  contract  was 
made,  has  died,  and  that  the  witness  is  incompetent  within 
the  act  of  1869,  and  that  is  another  reason  why  this  testimony 
is  incompetent;  3.  This  being  a  suit  against  the  defendant  as 
indorser  on  a  promissory  note,  his  contract,  being  in  writing, 
cannot  be  varied  by  parol  testimony,  except  upon  the  ground 
of  fraud,  accident,  or  mistake.  The  court  sustained  the  plain- 
tiff's objections,  and  rejected  the  offered  evidence  (first  assign- 
ment of  error).  The  defendant  then  proposed  to  renew  the 
offer,  and  prove  in  addition  that  he  would  not  have  indorsed 
■  the  notes  had  it  not  been  for  the  express  stipulation  that  he 
should  not  be  held  liable  thereon,  and  that  he  so  stated  to  Mr. 
Saylor  at  the  time  of  the  indorsement,  and  that  the  said  Say- 
lor then  agreed  for  the  bank  that  he  should  not  be  held  liable, 
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and  thereupon  he  indorsed  the  notes  in  suit.  Objected  to  on 
the  same  grounds  as  the  previous  offer,  and  the  objection  was 
sustained  by  the  court  (second  assignment  of  error).  The 
defendant  then  offered  in  evidence  the  bond  and  mortgage 
from  J.  W.  Cake  to  the  Pottsville  Bank,  to  be  followed  by- 
proof  that  the  bank  accepted  the  mortgage,  and  used  and 
pledged  it  as  collateral  for  loans  obtained  by  the  bank:  1.  As 
a  part  of  the  res  gestae;  and  2.  For  the  further  purpose  of  show- 
ing that  the  bank  accepted  and  ratified  the  agreement  as  made 
by  the  defendant  and  the  said  Saylor,  as  president,  in  relation 
to  the  settlement  of  the  indebtedness  of  J.  W.  Cake,  the  bond 
and  mortgage  being  produced  by  the  plaintiff  on  the  trial. 
Objected  to, —  1.  Because  it  was  not  disputed  that  the  bond 
and  mortgage  were  given  by  J.  W.  Cake  as  collateral  security 
for  the  notes  in  suit;  2.  Because  the  bond  and  mortgage  did  not 
show  that  the  bank  accepted  them  in  full  satisfaction  and  pay- 
ment of  their  indebtedness;  3.  The  defendant,  being  indorser 
on  a  note  which  on  its  face  shows  that  a  bond  and  mortgage 
were  also  held  by  the  holder  of  the  note  or  the  bank  as  collat- 
eral security,  becomes  entitled  to  the  collaterals  the  moment 
he  pays  the  debt;  that  as  indorser  of  the  note,  which  is  the 
only  contract  in  evidence,  it  was  his  duty  to  pay  the  note  at 
maturity,  and  if  he  had  paid  it  at  maturity,  he  would  have 
been  entitled  to  the  mortgage  and  bond,  which  were  collaterals 
given  to  secure  the  payment  of  it,  and  might  enforce  the  mort- 
gage and  collaterals  for  his  own  benefit;  4.  That  in  so  far  as 
sought  by  this  offer  to  impeach  the  legal  effect  of  the  defend- 
ant's indorsement,  the  testimony  is  irrelevant  and  incompetent. 
The  objections  sustained,  and  the  evidence  rejected  (third  as- 
signment of  error).  The  jury  found  a  verdict  for  the  plaintiff, 
as  directed  by  the  court,  and  judgment  was  entered  thereon, 
whereupon  the  defendant  took  this  writ. 

Guy  E.  Farquhar,  for  the  plaintiff  in  error. 

F.  W.  Bechtel  and  N.  Heblick,  for  the  defendant  in  error. 

By  Court,  Trunkey,  J.  On  May  1,  1877,  the  bank  held 
overdue  notes  against  J.  W.  Cake,  amounting  to  $14,060,  twc 
of  which,  amounting  to  $6,000,  were  indorsed  by  J.  A.  Cake. 
The  bank  wishing  to  have  the  notes  settled,  its  president  went ' 
to  Sunbury  for  the  purpose  of  effecting  a  settlement,  and  ad- 
justed the  claim  by  J.  W.  Cake  giving  three  notes,  amountinj/ 
to  $14,128.29,  which  were  indorsed  by  J.  A.  Cake;  and  J.  V^ 
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Cake  also  gave  a  bond  and  mortgage  for  the  amount  of  the 
notes  as  collateral  security.     So  says  the  bank. 

It  follows  that  the  notes  in  suit,  secured  by  the  mortgage, 
were  given  in  settlement  of  overdue  notes,  and  that  the  presi- 
dent of  the  bank  was  its  agent,  who  took  the  old  notes  to  Sun- 
bury  and  negotiated  the  settlement.  Therefore  the  defendant, 
in  his  relation  to  the  bank,  does  not  stand  as  if  the  bank  were 
an  innocent  holder,  who  discounted  or  purchased  for  value. 
Nor  is  he  an  accommodation  indorser  for  the  purpose  of  en- 
abling the  maker  to  obtain  money  on  the  notes.  He  is  prima 
facie  liable  for  the  debt,  but  it  is  as  competent  for  him  to 
prove  any  matter  to  impeach  the  indorsement  as  it  would  be 
were  his  liability  evidenced  by  written  contract  in  another 
form.  And  the  president  of  the  bank  was  not  performing  the 
duties  of  the  directors  respecting  discounts  when  he  made  the 
settlement;  he  was  a  mere  agent,  and  whatever  he  did  within 
the  apparent  scope  of  his  authority  to  obtain  the  new  security 
is  binding  on  the  bank  which  accepted  and  holds  the  security. 

That  a  written  agreement  may  be  modified,  explained,  re- 
formed, or  set  aside  by  parol  evidence  of  an  oral  promise  or 
undertaking  material  to  the  subject-matter  of  the  contract 
made  by  one  of  the  parties  at  the  time  of  the  execution  of  the 
writing,  and  which  induced  the  other  party  to  put  bin  name  to 
it,  is  repeated  as  a  settled  principle  in  the  late  case  of  Cidl- 
mans  v.  Lindsay,  18  Week.  Not.  Cas.  509.  It  was  also  said  that 
the  fact  whether  or  not  the  parol  promise  was  the  inducing 
cause  of  the  execution  of  the  contract  is  generally  an  inference 
to  be  drawn  by  the  jury  from  the  evidence.  When  a  party  is 
charged  with  the  commission  of  an  act  with  a  particular  in- 
tent, he  may  testify  what  that  intention  was;  but  he  cannot 
testify  to  the  undisclosed  purpose  of  his  mind,  or  declare  a 
mental  reservation,  to  nullify  the  express  words  of  his  contract. 

The  offers  of  testimony  set  out  in  the  first  and  third  assign- 
ments of  error  ought  to  have  been  admitted.  If  the  facts  are 
as  therein  stated,  by  the  law  of  this  state  the  defendant  is  not 
liable  on  his  indorsements.  The  giving  of  the  bond  and  mort- 
gage by  the  principal  debtor  to  secure  all  the  notes  was  for 
the  benefit  of  the  bank  and  of  the  indorser,  if  the  latter  were 
liable;  the  taking  of  that  security  was  part  of  the  transaction, 
and  is  consistent  with  the  allegation  of  either  party  respecting 
the  nature  of  the  indorsement. 

At  present  the  question  is,  whether  the  proposed  testimony 
was  admissible.    Had  it  been  received,  other  testimony  might 
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have  been  adduced  tending  to  establish  the  alleged  facts.  At 
the  argument,  it  was  contended  by  the  plaintiff's  counsel  that 
had  the  proposed  testimony  been  heard,  the  uncorroborated 
testimony  of  the  witness  would  not  have  been  sufficient  to 
overthrow  the  indorsements.  That  point  does  not  arise,  for 
the  testimony  was  rejected.  The  court  refused  the  offer  with- 
out inquiry  of  or  statement  by  the  defendant  whether  it  was 
to  be  followed  by  corroborative  testimony. 

The  second  assignment  is  not  "sustained,  because  the  offer 
seems  to  include  testimony  by  the  defendant  himself  that  he 
"  would  not  have  indorsed  the  notes,  had  it  not  been  for  the 
express  stipulation  that  he  should  not  be  liable  thereon."  It 
was  competent  for  him  to  testify  what  he  said  to  Say  lor  at  the 
time  of  indorsing,  to  testify  all  that  then  and  there  was  said 
and  done  by  the  parties  relating  to  the  alleged  agreement,  but 
not  that  he  indorsed  for  any  reason  that  he  did  not  express. 
His  thoughts  and  purposes,  not  disclosed  at  the  making  of  the 
contract,  shall  not  be  disclosed  to  the  jury  in  the  attempt  to 
show  that  his  indorsement  means  something  else. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Admissibility  of  Parol  Evidencb  to  Explain  or  Vaby  Instrument 
IN  Writing:  Pratt  v.  Morrow,  100  Am.  Dec.  381,  and  cases  collected  in  note 
384;  Stoops  v.  Smith,  1  Am.  Rep.  85;  Sweat  v.  Shumvxxy,  3  Id.  471;  McMaster 
V.  Insurance  Co.,  14  Id.  239;  McKim  v.  AuJbach,  39  Id.  470;  Allen  v.  Bundle, 
47  Id.  599;  Lewis  v.  Seabury,  30  Id.  311;  McLeod  v.  Shiks,  51  Id.  254;  as  to 
bills  and  notes:  Ross  v.  Espy,  5  Id.  394;  Dovmer  v.  Chesebrough,  4  Id.  29; 
Charles  v.  Denis,  24  Id.  383;  Chaddock  v.  Vanness,  10  Id.  256;  Walker  v. 
Craviford,  8  Id.  701;  Koehring  v.  Muemejiinghoff,  21  Id.  402;  Donley  v.  Tin- 
dall,  5  Id.  234;  Foster  v.  CUgord,  28  Id.  603;  DooliUle  v.  Ferry,  27  Id.  166. 


West  Mahanoy  Township  v.  Watson. 

IU6  Pennsylvania  Statb,  SJ44.] 

In  Action  for  Negligence,  Immediate,  and  not  Remote,  Cause  of  In- 
jury Sustained  is  Considered;  and  this  rule  is  not  to  be  controlled  by 
time  or  distance,  but  by  the  successioa  of  events.  The  question  is.  Did 
the  cause  alleged  produce  the  injury  without  another  cause  intervening? 
or  was  it  to  operate  through  or  by  means  of  such  intervening  cause? 

In  Determining  What  is  Proximity  of  Cause,  True  Rule  is,  that  the 
injury  must  be  the  natural  and  probable  consequence  of  the  negligence; 
such  a  consequence  as,  under  the  circumstances  of  the  case,  might  and 
oupht  to  h!>-ve  1w»«n  fniHWrtpn  1iv  the  wronar-doer  as  likely  to  flow  from  his 
ac*. 
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In  AcnioN  for  NEOLiaENCE,  Question  of  Proximate  Cause  is  for  Jury, 
if  the  facts  are  dispnted;  but  if  they  are  undisputed,  the  question  is  one 
for  the  court. 

Pkoxihatb  Cause  —  Liability  of  Municipal  Corporation. — A  pair  of 
horses  and  sleigh,  while  being  driven  along  a  township  road,  struck  an 
ash  heap  negligently  left  in  the  highway,  overturning  the  sleigh.  The 
horses  became  frightened,  and  ran  off  the  road,  and  upon  a  railroad 
track,  where,  after  being  overtaken  and  driven  from  the  track  by  one 
train,  they  changed  their  course,  and  running  in  the  opposite  direction, 
were  struck  by  another  moving  train  and  killed.  In  an  action  against 
the  township  to  recover  damages,  it  was  lield,  that  the  facts  not  being 
disputed,  the  court  should  have  instructed  the  jury  that  the  negligence 
of  the  township  in  leaving  the  ash  heap  on  the  road  was  not  the  proxi- 
mate, but  the  remote,  cause  of  the  loss  of  the  horses,  and  that  the  town- 
ship was  not  liable  therefor. 

Case  to  recover  damages  for  the  loss  of  a  team  of  horses,  a 
sleigh,  and  harness,  through  the  alleged  negligence  of  the  de- 
fendant. The  facts  appear  in  the  head-note  and  opinion.  See 
also  same  case  on  a  former  appeal,  112  Pa.  St.  574. 

S.  H.  Kaercher  and  Mason  Weidman,  for  the  plaintiff  in 
error. 

James  B.  Reilly  and  M.  M.  Welle^  for  the  defendant  in 
error. 

By  Court,  Gordon,  J.  As  we  now  have  this  case  presented 
to  us,  we  find  the  evidence  much  more  full  and  complete  than 
when  it  was  here  before.  On  this  last  trial  the  course  of  the 
horses  was  traced  with  accuracy  from  the  point  where  the  up- 
set occurred,  at  the  ash  heap  in  the  township  road,  to  the  place 
on  the  railroad  where  they  were  struck  and  killed  by  the  mov- 
ing locomotive.  We  have  also  that  which  we  had  not  in  the 
former  case,  a  full  and  particular  detail  of  the  manner  and 
immediate  cause  of  their  death.  On  this  point  we  give  a  sum- 
mary of  the  testimony  of  Jeremiah  Ryan,  the  fireman  of  loco- 
motive No.  69,  and  of  Jonathan  Bretz,  engineer  of  No.  389, 
both  witnesses  for  the  plaintiff.  Ryan  says  the  horses  were 
first  seen  by  him  in  full  flight  eastward,  on  the  track  of  the 
railroad  about  twenty-five  yards  ahead  of  the  engine,  which 
was  running  at  the  rate  of  from  fifteen  to  eighteen  miles  an 
hour;  that  the  team  was  overtaken,  and  either  the  sleigh  or  the 
horses  were  struck  by  the  locomotive,  which  drove  them  from 
the  track,  and  changed  the  course  of  their  flight  from  an 
eastern  to  a  western  direction.  He  then  left  his  engine  and 
followed  in  the  track  of  the  horses,  as  he  says,  about  one  mile 
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and  a  half,  when  he  found  they  had  been  struck  and  thrown 
over  an  eaibankraent;  the  one  dead  and  the  other  mortally 
wounded.  Bretz  says  that  at  about  8:40  p.  m.,  when  coming 
down  the  mountain  with  his  train,  he  discovered  the  horses 
on  the  track;  signaled  "  down  breaks "  twice,  but  before  he 
could  stop  they  were  struck  and  thrown  from  the  track  over 
the  embankment.  Now,  omitting  entirely  the  effect  that  the 
pursuing  train,  giving  out  its  warning  signals,  would  have 
upon  the  flight  of  the  horses,  we  have  here  two  facts  distinctly 
proved:  1.  That  the  course  of  the  team  was  entirely  changed 
by  the  stroke  received  from  engine  No.  69;  2.  The  actual  and 
immediate  cause  of  the  destruction  of  the  plaintifiF's  property 
was  its  collision  with  engine  No.  389.  These  facts  narrow  the 
case  down  to  the  single  question,  Was  the  upset  at  the  ash 
heap,  on  the  township  road,  the  immediate  or  direct  cause  of 
the  loss  of  the  horses?  As  we  have  seen,  the  facts  themselves 
answer  this  interrogatory  in  the  negative,  and  necessarily  de- 
termine the  case  in  favor  of  the  plaintiff  in  error.  In  the  case 
oi  Hoag  v.  Michigan  etc.  R.  R.  Co.,  85  Pa.  St.  293,  27  Am.  Rep. 
653,  Mr.  Justice  Trunkey,  then  president  of  the  common  pleas 
of  Venango,  in  his  charge  to  the  jury,  on  the  trial  of  the  above- 
named  case,  said:  "  The  immediate,  and  not  the  remote,  cause 
is  to  be  considered.  This  maxim  is  not  to  be  controlled  by 
time  or  distance,  but  by  the  succession  of  events.  The  ques- 
tion is,  Did  the  cause  alleged  produce  its  effects  without  another 
cause  intervening?  or  was  it  to  operate  through  or  by  means 
of  this  intervening  cause?"  As  the  principle  here  stated  was 
adopted  by  the  affirmance  of  this  court,  following  Pennsylvania 
R.  R.  Co.  V.  Kerr,  62  Pa.  St.  353,  1  Am.  Rep.  431,  we  may  re- 
gard it  as  the  settled  law  of  this  state,  and  we  need  hardly  say 
that  under  this  rule  the  plaintiff  below  ought  not  to  have  been 
permitted  to  recover  the  value  of  the  horses;  for  the  direct 
cause  of  the  loss  was  not  the  overset  in  the  township  road,  but 
the  intervention  of  the  locomotives.  Moreover,  in  the  case 
above  cited,  we  have,  per  Mr.  Justice  Paxson,  this  rule  stated, 
the  rule  also  of  Pennsylvania  R.  R.  Co.  v.  Kerr,  supra:  "That  in 
determining  what  is  proximity  of  cause,  the  true  rule  is,  that 
the  injury  must  be  the  natural  and  probable  consequence  of  the 
negligence;  such  a  consequence  as,  under  the  surrounding  cir- 
cumstances of  the  case,  might  and  ought  to  have  been  foreseen 
by  the  wrong-doer  as  likely  to  flow  from  his  act."  Measured 
again  by  this  rule,  and  the  plaintiff's  case  fails;  for  whilst  the 
supervisors  might  have  foreseen  the  upset  on  the  ash  heap,  it 
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was  not  possible  for  ihcni  to  anticipate  the  ultimate  result  of 
the  accident  as  it  finally  happened. 

The  counsel  for  the  plaintiflf  have  cited  us  to  several  cases 
which  they  regard  as  supporting  their  contention,  but  an  ex- 
amination of  them  will,  we  think,  demonstrate  that  they  are 
not  at  all  in  point.  Scott  v.  Hunter,  46  Pa.  St.  192,  84  Am.  Dec. 
542,  held,  where  one  negligently  causes  property  to  be  exposed 
to  dangers  which  he  knew,  or  in  the  exercise  of  ordinary  pru- 
dence might  have  anticipated,  he  is  responsible  for  the  damage 
resulting  therefrom,  though  his  act  may  not  have  been  the 
proximate  cause.  This  is  the  rule  of  Pennsylvania  R.  R.  Co. 
v.  Kerr,  supra,  and,  were  the  facts  similar,  would  apply  to  the 
case  in  hand;  but  as  the  facts  are  not  similar,  as  the  super- 
visors could  not  reasonably  foresee  that  a  comparatively  tri- 
fling accident  at  the  ash  heap  would  result  in  a  more  serious 
and  fatal  one  on  the  railroad,  the  rule  stated  does  not  apply. 
Of  Hey  V.  Philadelphia,  81  Pa.  St.  44,  it  may  be  said  that  the 
want  of  guards  along  the  bank  of  the  river  was  the  direct 
cause  of  the  accident;  at  all  events,  the  city  officials  ought  to 
have  known,  from  the  circumstances  surrounding  the  highway, 
that  an  accident  such  as  happened  might  at  any  time  occur, 
and  were  therefore  bound  to  provide  against  it.  Pittsburgh  v. 
Grier,  22  Pa.  St.  54,  GO  Am.  Dec.  65,  is  further  from  the  point 
than  the  cases  cited;  for  in  consequence  of  the  pile  of  pig-iron 
which  the  city  negligently  permitted  to  lie  on  the  wharf,  the 
plaintiff's  boat  was  compelled  to  assume  a  dangerous  position, 
in  consequence  of  which  the  injury  complained  of  resulted. 

It  is  also  urged  that  the  question  of  remote  or  proximate 
cause  was  for  the  jury,  and  was  properly  submitted.  This 
would  be  so  were  there  any  dispute  about  the  facts,  but  where, 
as  in  this  case,  they  are  not  disputed,  the  court  should  deter- 
mine the  question  as  a  matter  of  law.  "  It  is  undoubtedly 
true,  as  a  general  proposition,  that  the  question  of  proximate 
cause  is  for  the  jury;  yet  it  has  been  repeatedly  held  that 
where  there  are  no  disputed  facts  the  court  must  determine 
it":  West  Mahanoy  Township  v.  Watson,  112  Pa.  St.  574,  per 
Mr.  Justice  Paxson.  It  follows,  from  what  has  been  said,  that 
the  plaintiff's  recovery  in  this  case  should  have  been  confined 
to  the  damage  done  to  the  sleigh  and  harness. 

The  judgment  is  now  reversed,  and  a  new  venire  ordered. 


When  Neoligemce  is  Proximate  Cause  of  Injury:  See  Northern  etc 
R.  £.  Co.  V.  State,  96  Am.  Dec.  545,  and  cases  collected  in  note  553,  554;  Page 
V.  Bucksport,  18  Am.  Hep.  239;  Metallic  etc.  Casting  Co.  v.  FUchburg  li.  R.  Co., 
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12  Id.  689;  Pennsylvania  R.  R.  Co.  v.  Kerr,  1  Id.  431;  Pennsylvania  R.  R.  Co. 
V.  Hope,  21  Id.  100;  Webb  v.  Rome  etc.  R.  R.  Co.,  10  Id.  389;  Poeppers  v.  Mis- 
souri etc.  R.  R.  Co.,  29  Id.  518;  City  of  Atlanta  v.  Wilson,  27  Id.  396;  Forney 
V.  Oeldmacher,  42  Id.  388;  City  o/Oalveston  v.  Poisnanwky,  50  Id.  617;  Camp- 
bell V.  City  qf  Stillvxtter,  50  Id.  567;  Railway  Co.  v.  Staky,  52  Id.  74;  Knapp 
V.  Sioux  City  etc.  Co.,  54  Id.  1;  Flagg  v.  Hudson,  56  Id.  674;  Scale  v.  Oulf 
etc.  R.  R.  Co.,  57  Id.  602;  negligence  not  proximate  cause  of  injury:  See 
Township  of  West  Mahanoy  v.  Watson,  56  Id.  336;  Lewis  v.  Flint  etc.  R.  R. 
Co.,  52  Id.  790. 

Wherk  Doubt  Arises  as  to  whether  Damages  are  Proximatb  or 
Remote,  Issue  should  be  Presented  to  Jury  by  proper  iustructiona: 
Clemens  v.  Hannibal  etc.  R.  R.  Co.,  14  Am.  Rep.  460;  Toledo  etc.  R.  R.  Co. 
V.  Pindar,  5  Id.  57;  Lehigh  Valley  R.  R.  Co.  v.  McKeen,  35  Id.  644;  and  see 
Johnson  V.  Bruner,  100  Am.  Dec.  613,  and  note  618. 

The  principal  case  is  cited  and  approved  to  the  second  point  stated  in 
the  syllabus,  in  Passenger  R'y  Co.  v.  Trich,  117  Pa.  St.  400. 


Lancaster  Avenue  Improvement  Co.  v.  Rhoads. 

[116  Pennsylvania  State,  S77.J 

Employer  not  Negligent  in  his  Selection  is  n»t  liable  to  third  persons 
for  contractor's  want  of  care  in  the  performance  of  work  of  which  ho 
takes  entire  control,  the  employer  having  no  right  of  supervision  or  of 
interference,  and  this  rule  is  applicable  alike  to  individuals  and  corpora- 
tions. 

Individual  or  Corporation  cannot  Evade  Liabilitt  by  committing  to 
another  the  performance  of  certain  duties  affecting  the  public  health  or 
the  safety  of  public  travel,  and  expressly  assumed  by  such  individual  or 
corporation  in  consideration  of  certain  powers  and  privileges  conferred 
by  the  public  for  private  emolument. 

Private  Corporation  for  Profit  cannot  avail  itself  of  the  rule  that,  in 
actions  for  negligence,  a  municipal  corporation  may,  in  certain  cases, 
cast  the  responsibility  upon  an  independent  contractor  whose  negligence 
caused  the  injury. 

It  is  Duty  of  Incorporated  Turnpike  Company  Undertaking  Repairs 
OF  its  Road,  while  in  receipt  of  tolls,  and  the  road  is  open  for  travel,  to 
guard  that  part  of  the  road  retained  for  public  use,  and  also  to  warn 
travelers  of  any  danger  threatened  by  reason  of  obstructions  in  the  road, 
and  by  suitable  devices  to  direct  them  in  the  proper  route;  and  the  com- 
pany cannot  divest  itself  of  these  duties  by  shifting  the  responsibility 
upon  others,  and  the  fact  that  the  person  injured  by  the  neglect  of  the 
company  had  paid  no  toll  is  immaterial. 

Case  for  the  recovery  of  damages  for  injuries  sustained  by 
the  plaintifif  through  the  alleged  negligence  of  the  defendant. 
The  facts  appear  in  the  opinion. 

Neville  D.  Tyson  and  John  B.  Thayer^  for  the  plaintiff  in 
error. 
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Henry  Pleasants,  Jr.,  Aaron  S.  Swartz,  and  Samuel  H.  Thomat, 
for  the  defendant  in  error. 

By  Court,  Clark,  J.  The  Lancaster  Avenue  Improvement 
Company  is  a  private  corporation,  created  in  the  year  1880, 
for  the  purpose  of  constructing  and  maintaining  a  turnpike 
road  from  Fifty-second  Street,  in  the  city  of  Philadelphia, 
through  the  counties  of  Montgomery,  Chester,  and  Delaware, 
to  a  point  one  half  mile  west  of  the  eighteenth  mile-stone  on 
the  old  Lancaster  road,  a  distance  of  some  fifteen  miles.  The 
turnpike  was  opened  for  travel  some  time  in  the  fall  of  1882, 
and  the  company  was  after  that  in  the  receipt  of  tolls  under 
its  charter. 

About  two  weeks  after  the  turnpike  was  completed,  the 
company  undertook  to  let  down  the  grade  of  the  road  at 
Wayne  for  a  distance  of  some  five  hundred  feet.  The  cutting 
at  the  point  of  highest  elevation  was  about  six  feet  deep,  and 
ran  out  to  grading  points  about  250  feet  distant,  east  and  west. 
Mr.  Henry  W.  Dunne,  the  superintendent,  under  authority 
from  Mr.  Cassatt,  the  president  of  the  company,  made  a 
contract  with  B.  M.  Shandley  for  the  performance  of  the 
work,  Shandley  to  receive  twenty-five  cents  per  cubic  yard 
for  the  grading,  and  ninety  cents  per  square  yard  for  the 
stone-work.  The  contractor  was  to  furnish  all  the  labor,  take 
charge  of  the  work,  and  perform  his  contract  in  a  good  and 
workmanlike  manner;  he  agreed  also  to  provide  a  safe  pas- 
sage-way for  the  public,  and  to  indemnify  the  company  against 
loss  arising  from  the  negligent  performance  of  his  contract; 
he  gave  no  bond,  nor  was  the  contract  reduced  to  writing. 

The  center  line  of  the  road  having  been  ascertained  by  the 
superintendent,  and  the  extent  and  depth  of  the  excavation 
indicated  on  the  ground  by  stakes  set  by  an  engineer,  the  con- 
tractor proceeded  with  the  work.  In  order  that  the  public 
travel  on  the  turnpike  might  not  be  impeded  or  rendered  un- 
safe, a  passage-way  was  left  on  the  north  side  of  the  road 
until  the  excavation  should  be  made,  and  the  stone  put  in 
place  on  the  south  side,  when  it  was  proposed  to  divert  the 
travel  into  the  cut  on  the  south  side,  until  the  whole  work  was 
completed. 

It  was  at  this  stage  of  the  work  when  the  travel  had  just 
been  turned  into  the  cut  on  the  12th  of  December,  1882.  that 
the  plaintiff's  injury  was  received.  He  was  hauling  hay  from 
his  home  to  Philadelphia.    Starting  about  three  o'clock  in  the 
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morning,  he  entered  the  turnpike  at  the  Eagle;  when  he  came 
to  this  excavation,  he  found  no  barriers  erected,  no  light  burn- 
ing, to  direct  his  course  or  to  warn  him  of  danger.  The  night 
was  sufficiently  dark  to  render  objects  on  the  road  indistinct, 
and  his  horses  took  a  route  so  close  to  the  bank  on  the  north 
side  of*  the  excavation  that  his  wagon,  loaded  with  hay,  was 
upset,  and  he  was  thrown  off  into  the  road,  and  thus  received 
the  injuries  complained  of.  The  bank  which  caused  the  in- 
jury was  near  the  center  of  the  turnpike,  and  it  is  alleged,  and 
the  jury  has  found,  that  there  was  nothing  whatever  to  warn 
him  of  the  existence  of  the  obstruction. 

.  In  the  absence  of  all  precautions  against  danger,  the  plain- 
tiff, in  the  night-time,  might  well  assume  that  the  center  of 
the  road  was  the  usually  traveled  route,  that  it  was  in  proper 
condition  of  repair,  and  that  he  could  pass  safely  upon  it.  It 
is  clear,  under  the  verdict,  that  it  was  owing  to  somebody's 
negligence  that  the  injury  occurred. 

The  defendant's  contention,  however,  is,  that  it  was  the  neg- 
ligence of  Shandley  which  caused  the  injury;  that  Shandley 
had  contracted  to  perform  the  work,  and  had  entire  control  of 
it;  that  he  was  at  the  time  exercising  an  independent  employ- 
ment, and  was  alone  responsible  for  the  negligence  complained 
of.  The  general  principle  is  undoubted,  that  when  a  contrac- 
tor takes  entire  control  of  a  work,  the  employer  having  no 
right  of  supervision  or  of  interference,  the  employer,  if  he  is 
not  negligent  in  his  selection,  is  not  liable  to  third  parties  for 
the  contractor's  want  of  care  in  the  performance  of  it.  This 
rule  is  applicable  not  only  to  individuals:  Allen  v.  Willard,  57 
Pa.  St.  374;  but  to  private  corporations:  Ardesco  Oil  Co.  v. 
Gilson,  63  Id.  146;  Edmunson  v.  Pittsburgh  etc.  R.  R.  Co.y 
111  Id.  316;  and  also  in  Pennsylvania,  to  municipal  cor- 
porations: Painter  v.  Mayor  etc.  of  Pittsburgh,  46  Id.  213; 
Borough  Susquehanna  Depot  v.  Simmons,  112  Id.  384;  56  Am. 
Rep.  317.  But  when  certain  powers  and  privileges  have  been 
specially  conferred  by  the  public  upon  an  individual  or  cor- 
poration for  private  emolument,  in  consideration  of  which  cer- 
tain duties  affecting  the  public  health  or  the  safety  of  public 
travel  have  been  expressly  assumed,  the  individual  in  receipt 
of  the  emoluments  cannot  be  relieved  of  liability  by  commit- 
ting the  performance  of  these  duties  to  another.  In  such  cases^ 
liability  cannot  be  evaded,  by  showing  that  the  injury  resulted 
from  the  fault  or  neglect  of  a  third  person  employed  to  pei- 
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form  these  public  duties:  Wood  on  Master  and  Servant,  621, 
624. 

In  Pennsylvania,  municipal  corporations,  although  invested 
with  public  privileges,  and  charged  incidentally  with  corre- 
spondent public  duties  and  obligations,  may  in  certain  cases 
cast  the  responsibility  upon  an  independent  contractor,  whose 
negligence  caused  the  injury:  Painter  v.  Mayor  etc.  of  Pitts- 
burgh, 4Q  Pa.  St.  213;  Peed  v.  Allegheny  City,  79  Id.  300;  City 
of  Erie  v.  Caulkins,  85  Id.  247;  27  Am.  Rep.  642;  but  this  is 
because  they  are  municipal  and  public  corporations. 

The  rule  has  never  been  extended,  here  or  elsewhere,  to  pri- 
vate corporations  of  the  class  we  have  referred  to.  The  main- 
tenance and  repair  of  roads  and  streets  is  merely  a  burden 
imposed  upon  a  municipality,  whilst  a  corporation  created  for 
the  purpose  is  compensated  by  tolls.  "  There  is  certainly  a 
very  important  distinction,"  says  Redfieldj  C.  J.,  in  Davis  v. 
Lamoille  County  Plank  Road  Co.,  27  Vt.  602,  "  between  the  lia- 
bility of  towns  for  damages  accruing  to  travelers  by  reason  of 
defects  in  the  highways  within  their  limits,  and  that  of  turn- 
pike and  other  corporations,  who  derive  a  revenue  from  the 
use  of  their  roads  by  travelers.  In  the  former  case,  the  sup- 
port of  the  road  is  a  mere  burden  upon  the  towns,  without  any 
corresponding  equivalent.  The  traveler  pays  no  considera- 
tion for  the  use  of  the  road.  It  is  no  advantage  to  the  towns 
to  have  the  roads  used  by  travelers,  so  that  in  this  case  there 
is,  properly  speaking,  no  privity,  by  way  of  a  quasi  contract, 

between  the  traveler  and  the  town But  in  the  case  of 

corporations  created  for  the  purpose  of  maintaining  a  road  for 
their  own  advantage,  to  be  compensated  by  means  of  tolls, 
collectible  of  all  who  use  the  road,  the  case  is  very  different. 
In  such  cases,  the  liability  to  pay  tolls  is  a  consideration  for 
the  undertaking  on  the  part  of  the  corporation  to  furnish  a 
safe  road  for  the  use  of  the  traveler  as  an  equivalent.  It  is 
the  same  in  principle  as  any  other  case  where  service  is  per- 
formed for  pay.  There  is  an  implied  undertaking,  resulting 
from  the  general  rules  of  law  applicable  to  similar  subjects, 
that  the  person  undertaking  such  service,  whether  it  be  a 
natural  or  artificial  person,  shall  perform  it  faithfully,  and  in 
case  of  failure,  shall  respond  to  the  party  thus  paying  his 
money,  by  way  of  damages,  as  an  equivalent.  Indeed,  the 
liability  of  such  corporations  as  the  defendants  is  more  analo- 
gous to  that  of  a  railroad  which  undertakes  to  carry  for  fare, 
which  is  but  another  name  for  toll,  than  to  the  liability  of 


612  Improvement  Company  v.  Rhoads.  [Ponn. 

towns.  And  it  was  never  doubted  that  railroads  are  liable  for 
all  damages  accruing  to  travelers  by  reason  of  defects  in  their 
road  or  in  its  management." 

A  rule  less  stringent  applies  to  public  than  to  private  cor- 
porations: School  District  of  Erie  v.  Fuess,  98  Pa.  St.  GOG;  42 
Am.  Rep.  627.  No  case  in  Pennsylvania  has  been  cited  which 
covers  the  precise  point  in  question,  nor  has  any  case  been 
brought  to  our  notice  which  is  in  conflict  with  the  rule  as  we 
have  stated  it.  In  Pennsylvania  etc.  Canal  Co.  v.  Graham,  63 
Pa.  St.  290,  3  Am.  Rep.  549,  the  nature  and  extent  of  the  com- 
pany's liability  was  expressly  defined  by  the  statute,  and 
hence  the  case  is  not  applicable  here  to  the  full  extent  of  what 
was  there  ruled;  but  it  recognizes  the  general  principle  that 
where  special  privileges  have  been  granted  by  the  legislature,  ^ 
the  duties  imposed  as  the  price  of  those  privileges  are  impera-  -^ 
tive,  and  must  be  performed.  Mr.  Justice  Sharswood,  deliv-  ; 
ering  the  opinion  of  the  court,  says:  "  The  principle  of  Painter 
V.  Mayor  of  Pittsburgh,  46  Pa.  St.  213,  has  no  application. 
That  was  an  action  for  an  injury  sustained  by  the  plaintiff 
from  the  negligence  of  the  contractors  of  the  defendants  while 
engaged  in  the  actual  construction  of  a  sewer.  Had  the  plain- 
tiff in  this  case  fallen  into  the  canal  in  consequence  of  the 
negligence  of  the  contractors  employed  by  the  defendants 
while  actually  employed  either  in  the  construction  or  repair 
of  this  bridge,  the  case  presented  would  have  been  entirely 
different."  From  this  dictum  an  inference  is  sought  to  be 
drawn  that  in  the  "  repair  "  of  the  bridge,  the  company  would 
have  been  relieved  of  responsibility  for  the  negligence  of  a 
contractor;  but  as  the  words  "  construction  or  repair  "  are  used 
together,  it  is  more  reasonable  to  suppose  that  the  learned 
justice  intended  such  repairs  as  were  made  when  the  bridge 
was  closed  for  the  purpose  from  the  public  travel. 

The  defendant  company,  by  the  terms  of  its  charter,  was 
invested  with  special  public  privileges,  that  of  "constructing 
and  maintaining  a  turnpike  road  "  for  the  private  gain  of  the 
company;  the  road  had  been  completed,  and  was  open  to 
public  travel,  and  the  company  had  for  several  weeks  been  in 
the  regular  receipt  of  tolls.  In  consideration  of  the  right  to 
collect  such  tolls,  the  proprietors  of  the  road  undertook  to 
exercise  due  care  and  diligence  in  keeping  the  road  in  such 
repair  that  it  might  be  traveled  with  safety  to  life  and  prop- 
erty. 

Having  undertaken  to  lower  the  grade  whilst  the  road  was 
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open  to  travelers,  it  was  the  plain  duty  of  the  defendants  to 
guard  that  part  which  they  retained  for  public  use;  it  was 
their  duty  to  warn  travelers  of  any  danger  that  threatened  by 
reason  of  obstructions  in  the  road,  and  by  suitable  devices  to 
direct  them  in  the  proper  route;  and  of  these  duties,  attach- 
ing to  them  as  trustees  for  the  public,  they  could  not  divest 
themselves  by  shifting  the  responsibility  upon  others.  If  the 
road  had  been  in  process  of  construction,  or  had  been  closed 
for  repairs,  a  different  case  would,  of  course,  be  presented. 

The  plaintiff,  it  is  true,  is  not  shown  to  have  paid  any  toll, 
but  he  was  liable  to  the  regulations  and  requirements  of  the 
company;  he  was  not  obliged  to  pay  until  he  reached  a  point 
on  the  road  where  the  tolls  were  demandable.  He  was  not  a 
trespasser;  he  was  traveling  the  turnpike  under  the  general 
invitation  extended  to  the  public,  and  was  entitled  to  the  pro- 
tection which  the  law  secured  to  the  public;  he  was  not  re- 
quired to  pay  in  advance;  he  complied  with  the  rules  of  the 
company  by  paying  when  and  as  the  company  required;  the 
toll  was  demandable,  and  that  was  sufficient. 

In  this  view  of  the  case,  it  is  wholly  unnecessary  for  us  to 
consider  the  evidence  as  to  the  relation  subsisting  between 
the  company  and  Shandley  in  the  performance  of  this  work. 
As  to  the  traveling  public,  Shandley  must  be  regarded  as  the 
agent  or  servant  of  the  company  only,  and  not  as  a  contractor 
engaged  in  an  independent  employment.  Upon  a  careful  ex- 
amination of  the  whole  case,  the  judgment  is  affirmed. 


Master  cannot  Evade  Duty  to  his  Servant  by  Deleoatino  its  Per- 
formance TO  Another:  Bushhy  v.  New  York  etc.  R.  R.  Co.,  1  Am.  St.  Rep. 
843;  FUke  v.  Boston  etc.  R.  R.  Co.,  13  Am.  Rep.  545;  Corcoran  v.  Holbrook,  17 
Id.  3G9. 

Contractor,  Liability  of  Employer  for  Acts  of:  See  Detroit  v.  Corey, 
80  Am.  Dec.  78,  and  cases  collected  in  note  82,  83;  Linnelian  v.  Rollins,  50 
Am.  Rep.  287;  WiLion  v.  White,  51  Id.  269;  Hexamer  v.  Webb,  54  Id.  703; 
Bennett  v.  Truebody,  56  Id.  117. 

When  Municipal  Corporation  is  not  Liable  fob  Acts  of  Appointees: 
Maxmilian  v.  Mayor  etc.,  20  Am.  Rep.  468,  and  note  474;  and  see  Borough 
of  Susquehanna  Depot  v.  Simmons,  56  Id.  317. 

Liability  of  Municipal  Corporation  fob  Acts  of  Contbactor  em- 
ployed by  it:  Joliet  v.  Harwood,  29  Am.  Rep.  17;  Logansport  v.  Dick,  36 
Id.  166;  Jacksonville  v.  Drew,  45  Id.  6;  compare  Blumb  v.  City  qfRanaas^  64 
Id.  87,  and  note  90. 
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PoTTsviLLE   Iron  and  Steel  Company  v.  Good. 

rn6  Pennsylvania  State,  S85.] 
Master  and  Servant  —  Notice  to  Quit  Service.  — The  plaintiff  was 
employed  to  work  for  the  defendant  by  the  week,  at  a  fixed  rate,  but  no 
definite  time  of  employment  was  fixed.  When  the  first  payment  was 
made,  the  plaintiff  signed  a  receipt  providing  as  follows:  "Employees 
must  give  fourteen  days*  notice  when  they  wish  to  leave  our  employ.  If 
they  do  not  give  the  notice  required,  it  is  agreed  and  understood  that 
they  forfeit  all  that  is  due  them  at  the  time  they  so  quit  work  without 
the  required  fourteen  days'  notice."  The  plaintiff  quit  work  upon  a  no- 
tice of  a  day  and  a  half.  Held,  that  the  terms  of  the  first  engagement 
did  not  necessarily  extend  beyond  the  time  of  the  first  payment,  and 
that  the  plaintiff  was  bound  by  the  rule  embodied  in  the  receipt  signed 
by  him. 

Action  before  a  justice  of  the  peace  to  recover  wages  alleged 
to  be  due  the  plaintiflf  from  the  defendant.  The  judgment 
was  for  the  plaintiff,  and  the  defendant  appealed.  The  mate- 
rial facts  appear  in  the  head-note  and  opinion. 

D.  C.  Henningy  for  the  plaintiff  in  error. 

William  Wilhelm,  for  the  defendant  in  error. 

By  Court,  Green,  J.  Wliile  it  is  true  that  when  the  plain- 
tiff was  employed  to  work  for  the  defendant  nothing  was  said 
as  to  the  fourteen  days'  notice  of  an  intention  to  quit,  it  is  also 
true  that  no  definite  time  of  employment  was  fixed,  and  the 
terms  of  the  first  engagement  would  not  necessarily  extend 
beyond  the  time  of  the  first  payment.  When  the  first  pay- 
ment was  made,  the  plaintiff  signed  a  receipt  which  contained 
the  following  provision:  "Employees  must  give  fourteen  days' 
notice  when  they  wish  to  leave  our  employ.  If  they  do  not 
give  the  notice  required,  it  is  agreed  and  understood  that  they 
forfeit  all  that  is  due  them  at  the  time  they  so  quit  work  with- 
out the  required  fourteen  days'  notice."  The  plaintiff  was 
under  no  obligation  to  sign  any  receipt  containing  such  a  pro- 
vision. If  the  company  had  refused  his  pay  because  of  his 
declining  to  sign  the  receipt,  he  could  have  compelled  them  to 
pay  by  means  of  an  action.  But  he  signed  it  without  objec- 
tion, and  he  testifies  that  at  that  time  he  knew  of  the  rule 
embodied  in  the  receipt,  and  continued  to  work  for  the  com- 
pany with  that  knowledge.  This  was  in  February,  1886,  and 
the  wages  paid  were  due  for  the  month  of  January.  In  March 
he  signed  a  similar  receipt  for  the  February  pay,  and  quit 
working  for  the  company  on  March  31st,  upon  a  notice  of  a 
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day  and  a  half.  The  present  action  is  brought  to  recover  the 
wages  earned  in  March,  which  the  defendant  refused  to  pay 
because  the  fourteen  days'  notice  had  not  been  given. 

This  defense  seems  to  be  an  ungracious  one,  in  view  of  the 
fact  that  the  defendant  had  received  the  benefit  of  the  plain- 
tiflT's  work  for  the  whole  month,  and  because  he  was  compelled 
to  choose  between  the  loss  of  a  much  better  job  on  the  one 
hand  or  the  forfeiture  of  a  month's  pay  on  the  other,  and 
therefore  cannot  be  said  to  have  left  his  employment  arbitrarily 
and  without  reason.  It  is  possible  that  some  employers  might 
in  such  circumstances  have  been  willing  to  waive  the  defense 
founded  upon  the  strict  terms  of  the  contract,  but  this  defend- 
ant insists  upon  its  rights,  and  we  have  no  discretion  to  refuse 
them. 

The  regulation  requiring  the  fourteen  days*  notice  of  an  in- 
tention to  quit  work  is  not  an  unreasonable  one.  Indeed,  in 
large  establishments  like  this,  where  very  great  loss  may  be 
inflicted  by  a  sudden  and  extensive  strike  of  the  men,  such  a 
rule  seems  to  be  an  entirely  proper  and  reasonable  means  of 
protection  against  wanton  and  ruthless  injury  in  this  manner. 
We  said  this  in  the  case  of  Wright  v.  Trainer,  32  Leg.  Int.  62, 
holding  the  party  bound  by  mere  knowledge  of  such  a  rule 
posted  up  in  the  factory.  We  decided  that  mere  knowledge 
of  the  rule  made  it  part  of  the  contract,  saying:  "If  the  third 
rule  was  known  by  the  plaintiff  when  he  hired  his  minor  chil- 
dren to  the  defendant,  it  forms  a  part  of  his  contract.  It  be- 
came an  agreement  that  if  the  children  left  without  notice,  he 
should  not  be  entitled  to  receive  their  wages  for  the  last  two 
weeks."  The  present  case  is  far  stronger  in  its  facts.  Here 
the  stipulation  is  inserted  in  the  receipt  for  the  wages  paid, 
and  is  a  part  of  the  express  contract  of  the  parties  under  which 
the  future  employment  continues.  The  past  wages  are  no 
part  of  the  consideration  for  the  future  engagement.  The 
paper  is  to  be  treated  as  tho  evidence  of  a  new  contract  for 
the  future,  made  with  a  full  knowledge  of  its  exact  meaning 
on  the  part  of  the  plaintiff.  There  is  no  escape  from  this  con- 
clusion. There  is  nothing  in  the  case  but  the  construction  of 
a  written  agreement. 

Judgment  reversed. 


Special  CoNTRAcr  Fixing  Terms  and  Conditions  on  Whicjh  Onh 
Pakty  shall  Serve  Another  is,  in  Absence  of  Proof  Altering  ob 
Rescinding  It,  Conclusive:  Wallcux  v.  Floyd,  72  Am.  Dec.  620;  and  se* 
Di^enback  v.  StxLrk,  4.3  Am.  Rep.  719;  Steeples  v.  Newton,  33  Id.  705. 
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When  Master  Waives  Forfeiture  op  Wages  for  Services  Per- 
formed BY  Servant  Who  Voluntarily  Leaves  before  his  Term  of 
Service  has  Expired:  Patnote  v.  Sanders,  98  Am.  Dec.  564,  and  see  cases 
collected  in  note  567. 

Where  Servant  is  Wrongfully  Discharged,  but  his  Wages  are 
Paid  up  to  That  Time,  He  cannot  Recover  for  Future  Installments, 
but  only  for  breach  of  contract:  James  v.  AUen  County,  58  Am.  Rep.  821, 
and  see  cases  collected  in  note  828. 


Morrow's  Appeal. 

rue  Pennsylvania  State,  440.1 

Testamentary  Paper,  by  its  Terms  to  Take  Effectt  only  on  Happen- 
DJG  of  Certain  Contingency,  cannot  be  Admitted  to  Probate  as  a 
will  if  the  contingency  does  not  happen. 

Testamentary  Paper,  when  Ineffectual  as  Will.  —  One  who  was 
about  to  leave  home  for  a  neighboring  town  wrote  and  signed  a  paper, 
commencing:  "  I  am  going  to  town  with  my  drill  and  i  aint  feeling  good 
and  in  case  if  i  shouldend  get  back  do  as  i  say  on  this  paper,"  etc.  He 
went  to  toAVTi,  where  he  became  ill,  but  was  t^ken  home,  and  died  soon 
afterwards.  Held,  that  said  paper  could  not  be  admitted  to  probate  as 
the  will  of  the  decedent. 

Appeal  from  the  orphans'  court  of  Perr}"  County.  Letters 
of  administration  upon  the  estate  of  Thomas  W.  Morrow,  de- 
ceased, were  granted  to  two  of  his  sons.  Soon  afterwards, 
Joseph  M.  Morrow,  another  son,  petitioned  the  register  of  wills, 
setting  forth  that  he  had,  since  administration  granted,  come 
into  possession  of  a  testamentary  writing  (the  material  part 
of  which  appears  in  the  head-note  and  opinion),  which  he 
believed  to  be  the  last  will  and  testament  of  said  Thomas  W. 
Morrow,  and  praying  that  the  same  might  be  admitted  to  pro- 
bate. A  day  was  appointed,  and  the  testimony  of  witnesses 
taken  to  show  the  due  execution  of  the  instrument  offered  for 
probate,  but  the  register  refused  the  offer,  on  the  grounds  that 
it  was  a  conditional  or  contingent  will;  and  the  contingency 
not  having  happened,  the  instrument  became  void  as  a  will. 
From  this  decision  of  the  register  the  said  Joseph  M.  Morrow 
appealed  to  the  orphans'  court,  which  affirmed  the  decision  of 
the  register;  whereupon  the  proponent  took  the  present  ap- 
peal.    Other  facts  appear  in  the  head-note  and  opinion. 

Sponsler  and  Martel,  for  the  appellant. 

W.  A.  Sponder,  for  the  appellees. 

By  Court,  Green,  J.  It  is  scarcely  possible  to  add  anything 
to  the  very  lucid  and  exhaustive  opinion  of  the  learned  court 
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below  in  this  case.  We  agree  entirely  with  the  conclusion 
arrived  at,  and  the  reasoning  in  support  of  it.  The  authorities 
cited  are  numerous,  and  altogether  convincing  in  their  char- 
acter. Our  own  case  of  Todd's  Will,  2  Watts  &  S.  145,  is  ex- 
actly in  point,  and  controls  the  present  contention.  The  essen- 
tial words  there  were:  "  If  I  should  not  return  ....  what  I 
own  shall  be  divided  as  follows."  The  words  here  are:  "In 
case  if  i  shouldend  get  back,  do  as  i  say  on  this  paper."  The 
meaning  in  both  these  cases  is  the  same.  A  testament  is  to 
take  place  if  there  is  no  return.  But  there  was  a  return  in 
both  instances,  and  the  testament  does  not  transpire.  There 
is  no  will  because  the  condition  on  which  it  was  to  come  into 
existence  has  not  occurred.  In  both  cases  the  deceased  did 
return. 

It  is  useless  to  speculate  as  to  what  the  deceased  would  have 
done  had  he  foreseen  the  precise  facts  which  were  to  happen. 
He  has  made  no  provision  for  them.  The  condition  which 
he  has  expressed  is  one  which  attaches  to  the  operation  of  the 
instrument,  and  the  effect  of  this  is  strongly  expressed  by 
Gibson,  C.  J.,  in  Todd's  Will  case,  thus:  "No  text-writer  seems 
to  have  distinguished  between  a  condition  attached  to  a  par- 
ticular testamentary  disposition,  and  a  condition  attached  to 
the  operation  of  the  instrument."  But  in  Parsons  v.  Lanoe,  1 
Ves.  Sr.  191,  Lord  Hardwicke  said  without  hesitation  that  he 
would  not  require  an  authority  for  such  a  distinction,  and  that 
a  paper  subject  to  a  condition  ought  not  to  be  admitted  to 
probate  after  failure  of  the  contingency  on  the  happening  of 
which  it  was  to  have  taken  effect.  "  Why  should  it  be  proved 
as  a  will  when  it  could  not  have  the  effect  of  one?"  And  so 
here.  The  decedent  did  return  from  the  journey  he  was  about 
to  take,  and  the  contingency  upon  which  the  paper  was  to 
take  effect  as  a  testament  did  not  happen.  Whether  the  jour- 
ney was  long  or  short  is  not  material;  it  is  the  fact  of  the  re- 
turn which  defeats  the  contingency.  It  is  true  he  was  sick  at 
his  return,  but  as  he  lived  several  days  after,  this  fact  also  is 
immaterial.     Further  discussion  seems  unnecessary. 

Decree  affirmed. 


Whether  or  not  Wkitino  is  Will:  See  Sims  v.  Sims,  99  Am.  Dec 
450,  and  cases  in  note  453;  Brewer  v.  Baxter,  5  Am.  Rep.  530. 

CONDITION  IN  Will,  Words  Creating:  Robert's  Appeal,  98  Am.  Dec. 
312,  and  note  315;  Bradford  v.  Bradford,  2  Am.  Rep.  419;  Tluymas  v.  Kelly, 
15  Id.  716;  WebOer  v.  Morris,  57  Id.  278;  condition  held  valid:  HoU  v.  HoU, 
69  Id.  43. 
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Jonrr  Will,  CoiTDrnoNED  to  Take  Effect  ok  Death  of  Born,  13  In« 
VALio:  Hershy  v.  Clark,  37  Am.  Rep.  1. 

Testamentary  Paper  Written  bt  Testator  was  Worded  as  Follows: 
"If  any  accident  should  happen  to  me  that  I  die  from  home,  my  wife,  J.  A, 
L.,  shall  have  everything  I  possess,"  etc.  He  died  at  home,  and  it  was  held 
that  hia  wife  was  entitled  to  take  under  it:  LikeJieUi  v.  Likefield,  56  Am.  Rep. 
908. 


Pennsylvania  Railroad  Company  v.  Lippincott. 

[116  Pennsylvania  State,  472.] 

Where  Railroad  Company  Takes,  by  Right  op  Eminent  Domain,  part 
of  tract  of  land,  and  damage  to  balance  is  to  be  measured  by  the  ad- 
vantage over  the  disadvantage  resulting  from  the  company's  works,  con- 
tingent and  even  imaginary  damages  may  be  considered  by  way  of  ofifset 
to  the  alleged  advantages;  but  such  damages  cannot  be  taken  into  ac- 
count as  a  substantive  claim  for  damage. 

Lawful  Use  by  Railroad  Company  of  Lawful  EREcmoN,  on  its  own 
ground,  cannot  be  subject  of  damage* except  on  proof  of  negligence,  even 
under  the  constitutional  provision  (Penn.  Const.,  art.  16,  sec.  8)  that  cor- 
porations "invested  with  the  privilege  of  taking  private  property  for 
publia  use  shall  make  just  compensation  for  property  taken,  injured,  or 
destroyed  in  the  construction  or  enlargement  of  their  works,"  etc. 

Railroad  Company  —  Liability  for  Consequential  Damages  Arising 
FROM  Operation  of  its  Road.  —  A  railroad  company  erected  upon 
property  owned  by  it  in  fee,  and  fronting  on  one  side  of  a  street,  a  via- 
duct, or  elevated  roadway,  and  railroad  thereon,  and  operated  it  for  the 
transportation  of  passengers  and  freight  by  steam.  In  consequence  of 
the  noise,  smoke,  and  dust  arising  from  the  use  of  the  engines  and  cars, 
and  necessarily  incident  to  the  use  of  the  property  as  a  steam  railway, 
injury  was  done  to  the  plaintiff's  property  on  the  opposite  side  of  the 
,  street,  no  part  of  which  property,  or  any  right  of  way,  or  other  appurte- 
nance thereunto  belonging,  had  been  taken  or  used  in  the  erection  or 
construction  of  the  road.  In  an  action  on  the  case  to  recover  damages 
for  such  injuries,  held,  that  the  court's  instruction  to  the  jury,  that  the 
plaintiff  was  entitled  to  recover,  and  that  the  legal  measure  of  damages 
was  the  difference  between  the  market  value  of  the  property  before  the 
railroad  was  built  and  its  market  value  after  the  completion  of  the 
structure,  was  erroneous. 

Case  for  the  recovery  of  damages  for  injuries  to  real  estate. 
The  material  facts  are  stated  in  the  opinion.  Verdicts  were 
rendered  in  favor  of  the  plaintiffs;  and  judgments  being  en- 
tered thereon,  the  defendant  took  these  writs. 

Wayne  MacVeagh,  James  A.  Logan,  and  A.  H.  Wintersteen, 
for  the  plaintiff  in  error. 

E.  G.  Piatt,  0.  Heide  NorriSf  and  M.  Hampton  Todd,  for  the 
defendants  in  error. 
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By  Court,  Gordon,  J.  The  above-named  three  several  cases, 
involving,  as  they  do,  similar  facts  and  principles  of  law,  and 
having  been  argued  together,  we  dispose  of  in  one  opinion. 
The  actions  are  case,  and  the  plaintiffs,  who  own  property  on 
the  north  side  of  Filbert  Street,  in  the  city  of  Philadelphia, 
severally  complain  that  the  Pennsylvania  Railroad  Company, 
being  a  corporation  duly  chartered  under  the  laws  of  this 
state,  and  invested  with  the  privilege  of  taking  private  prop- 
erty for  its  corporate  use,  did,  on  the  first  day  of  May,  1881, 
construct,  as  an  extension  of  its  system  of  tracks  and  road- 
bed, a  viaduct,  or  elevated  roadway,  and  railroad  thereon, 
along  the  south  side  of  Filbert  Street,  opposite  to  their  several 
lots  of  ground;  that  since  December  1,  1881,  the  said  com- 
pany defendant  has  used  and  operated  the  said  viaduct,  in 
connection  with  its  other  tracks,  as  a  continuous  line  of  rail- 
road for  the  transportation  of  passengers  and  freight  to  and 
from  its  terminal  passenger  and  freight  station,  and  as  a  yard 
for  shifting  and  making  up  trains;  that  in  consequence  of  the 
noise,  disturbance,  smoke,  sparks,  and  noisome  and  unhealthy 
vapors  occasioned  and  emitted  by  the  defendant's  cars  and  loco- 
motives, great  injury  has  been  done  to  the  plaintifif's  property. 
It  is  not  alleged  that  any  injury  has  resulted  from  the  erec- 
tion of  this  elevated  roadway,  nor  indeed  could  it  truthfully 
be  so  alleged;  for  the  erection  is  on  the  defendant's  own 
ground,  on  the  south  side  of  the  said  street,  which  street  is 
some  fifty-one  feet  wide,  so  that  no  part  of  the  plaintiff's 
property,  or  any  right  of  way,  or  other  appurtenance  there- 
unto belonging,  has  been  taken  or  used  in  the  erection  or 
construction  of  said  viaduct.  The  damage  complained  of  re- 
sults wholly  from  the  manner  in  which  the  roadway  is  used; 
results  from  the  noise,  smoke,  and  dust  arising  from  the  use 
of  the  engines  and  cars, — the  necessary  consequence  of  the  use 
of  the  property  as  a  steam  railway.  As  the  allegations  thus 
made  were  in  whole  or  in  part  supported  by  evidence,  the 
learned  judge  instructed  the  jury  that  the  measure  of  dam- 
age would  be  the  difference  between  the  market  value  of  the 
several  properties  before  the  building  of  the  viaduct,  and  the 
same  value  after  the  structure  was  completed.  In  other  words, 
the  same  rule  was  applied  to  the  cases  in  hand  as  that  which 
applies  in  the  case  of  an  appropriation  or  taking  under  the 
right  of  eminent  domain,  excepting,  of  course,  that  as  no 
property  of  any  kind  was  taken,  that  element  cf  damage  was 
not  considered.     This  instruction,  together  with  the  negative 
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answer  of  the  court  to  the  defendant's  first  point,  raises  all 
the  questions  that  require  consideration  in  this  case. 

That  there  was  error  in  the  instruction  above  stated,  is  to  us 
very  clear.  This  structure  having  been  erected  on  the  defend- 
ant's own  land,  and  no  property  or  right  of  the  plaintiffs  hav- 
ing been  seized,  appropriated,  or  interfered  with,  we  cannot 
understand  how  a  rule  which  applies  only  to  a  taking,  and 
never  did  apply  to  anything  else,  can  be  adapted  to  a  case 
where  there  has  been  no  such  taking.  It  is  not  pretended 
that  the  erection  itself  did  the  plaintiffs  any  harm,  but  its  use 
only;  that  is,  the  running  of  locomotives  on  it.  We  agree, 
indeed,  that  if  the  ordinary  and  proper  use  of  the  railway  is 
to  be  regarded  as  an  element  of  damage,  as  to  a  certain  er- 
tent  it  is  in  the  case  of  a  condemnation,  the  rule  stated  is  the 
correct  one;  but  as  this  rule  is  not  one  of  common  law,  but 
of  statute,  it  cannot  apply  to  the  case  now  being  considered: 
Railroad  Co,  v.  Yeiser,  8  Pa.  St.  366.  Unless,  therefore,  the 
case  can  be  brought  within  some  statute,  the  rule  by  which 
damages  are  measured  by  advantages  and  disadvantages  ought 
not  to  have  beer,  adopted;  for,  as  was  said  in  the  case  cited, 
per  Mr.  Justice  Rogers,  "it  is  a  principle  well  settled  by  many 
adjudicated  cases,  that  an  action  does  not  lie  for  a  reasonable 
use  of  one's  right  though  it  be  to  the  injury  of  another.  For 
the  lawful  use  of  his  own  property,  a  party  is  not  answerable 
in  damages,  unless  on  proof  of  negligence."  How,  then,  we 
ask,  can  a  lawful  erection  by  the  Pennsylvania  Railroad  Com- 
pany, on  its  own  ground,  be  the  subject  of  damage  to  the 
adjoining  land-owners?  And  why  may  it  not,  as  put  by  the 
defendant's  first  point,  operate  and  use  in  a  lawful  manner  its 
Filbert  Street  branch  without  subjecting  itself  to  an  action 
for  damage?  It  seems  to  be  very  clear  that  a  private  person 
could  do  with  impunity  on  his  own  property  just  what  the 
railroad  company  has  done.  He  might  build  a  house,  and 
thus  shut  out  his  neighbor's  view,  light,  and  air;  he  might 
build  an  embankment,  or  run  a  road  on  or  along  his  own  line, 
and  be  liable  for  nothing  as  long  as  he  used  his  house,  em- 
bankment, or  road  in  a  lawful  manner,  although  in  either 
case  an  injury  may  have  been  done  to  the  adjacent  property. 

Who  does  not  know  that  even  in  the  country  no  householder 
escapes  injury  and  annoyance  from  clouds  of  dust  raised  in 
dry  weather  by  the  passage  of  teams  over  the  common  roads? 
And  in  the  cities  this  grievance  is  further  aggravated  by  the 
intolerable  noise  occasioned  by  the  use  of  stone  pavements. 
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Nevertheless,  we  have  yet  to  hear  of  a  case  where  one  lawfully 
using  such  road  or  street  was  held  liable  for  the  injury  thus 
occasioned. 

When  a  company  takes  by  its  right  of  eminent  domain  part 
of  a  tract  of  land,  and  the  damage  to  the  balance  is  to  be 
measured  by  the  advantage  over  the  disadvantage  resulting 
from  the  company's  works,  in  such  case,  as  we  held,  in  Searle 
v.  Railroad  Co.,  33  Pa.  St.  57,  contingent  and  even  imaginary 
damages  may  be  considered  by  way  of  offset  to  the  alleged 
advantages.  But  whilst  this  is  so,  such  damages  cannot  be 
regarded  as  a  substantive  claim.  And  we  have  a  reiteration 
of  the  same  doctrine  in  the  case  of  New  Castle  and  Frank- 
lin R.  R.  Co.  V.  McChesney,  85  Id.  522,  wherein  Mr.  Justice 
^yoodward  remarks,  citing  the  case  above  named:  "It  is  well 
settled,  even  under  more  comprehensive  legislation  than  this, 
that  contingent  damages  cannot  be  taken  into  account  as  a 
substantive  claim  for  damage."  How,  then,  can  we  apply 
to  the  case  in  hand  a  rule  of  damages  that  never  was  appl:- 
cable  except  under  special  circumstances  which  do  not  heie 
exist?  ^ 

It  is  contended,  however,  that  this  case  is  governed  by  the 
constitution  of  1874,  which  provides  (art.  16,  sec.  8):  "  Munici- 
pal and  other  corporations,  and  individuals  invested  with  the 
privilege  of  taking  private  property  for  public  use,  shall  make 
just  compensation  for  property  taken,  injured,  or  destroyed  in 
the  construction  or  enlargement  of  their  works,  highways,  or 
improvements  ";  and  the  cases  of  Pusey  v.  City  of  Allegheny, 
98  Pa.  St.  522,  Pittsburgh  Junction  R.  R.  Co.  v.  McCutcheon, 
18  Week.  Not.  Gas.  527,  Pennsylvania  R.  R.  Co.'s  Appeal,  18 
Id.  418,  and  Pennsylvania  R.  R.  v.  Duncan,  111  Pa.  St.  352, 
are  cited  in  support  of  the  rule  contended  for  by  the  plaintiffs. 
But  it  is  a  mistake  to  suppose  that  these  cases  are  in  point. 
In  the  first,  there  was  not  only  the  construction  of  a  road, 
but  an  actual  taking;  in  the  Junction  Railroad  and  Duncan 
cases,  the  injury  arose  directly  from  the  construction  of  the 
works,  and  the  taking  and  obstruction  of  the  plaintiffs'  rights  of 
way;  whilst  the  Pennsylvania  R.  R.  Co.'s  Appeal,  supra,  covers 
a  case  where,  without  warrant  of  law,  the  company  laid  its 
tracks  on  a  public  street  of  the  borough  of  Middletown.  In 
the  case  in  hand,  the  plaintiffs  sustained  no  injury  from  the 
construction  of  the  viaduct;  none  of  their  property  was  taken, 
neither  was  any  of  their  rights  infringed;  so  that  neither  by 
the  constitution  nor  by  the  cases  quoted  is  there  a  warrant  for 


622  Pennsylvania  R.  R.  Co.  v.  Lippincott.        [Penn. 

the  plaintiffs'  contention.  We  agree  that  over  and  beyond  the 
damages  which  arise  from  a  taking  of  property,  whether  in 
the  shape  of  land  or  a  right,  the  constitution  does  impose  on 
corporations  a  direct  responsibility  for  every  injury  for  which 
a  natural  person  would  be  liable  at  common  law;  so  we  have 
held  in  the  case  of  Edmundson  v.  Pittsburgh  etc.  R.  R.  Co.,  Ill 
Pa.  St.  316,  and  to  this  doctrine  we  adhere,  for  such,  we  think, 
is  the  spirit  of  that  instrument;  but  beyond  this  we  cannot  go. 
Nor  is  there  any  reason  why  we  should  depart  from  a  rule  bo 
reasonable,  and  subject  artificial  persons  to  a  burden  which 
cannot  be  imposed  upon  natural  persons. 

As  was  said  by  Mr.  Chief  Justice  Tilghman,  in  the  case  of 
Shrunk  v.  President  etc.  SchuylHll  Navigation  Co.,  14  Serg.  &  R. 
71,  in  his  comments  on  the  company's  charter,  which  provided 
that  compensation  should  be  made  "if  any  person  or  persona 
shall  be  injured  by  means  of  any  dam  or  dams  being  erected 
as  hereinafter  mentioned";  "compensation  shall  be  made," 
says  the  learned  chief  justice,  "  for  all  damages  arising  from 
immediate  injury  to  property,  but  not  for  any  damages  where 
there  is  no  legal  injury,  which  is  called  damnum  absque  injuria. 
And  upon  reflection,  we  will  find  that  this  was  a  wise  restriction. 
There  would  be  no  end  to  damages  for  injuries,  considered  in 
the  most  extensive  sense  of  the  word.  For  not  only  may  own- 
ers of  land  contiguous  to  the  river  complain  of  injury  by  ob- 
struction of  the  ascent  of  the  fish,  but  all  other  persons  living 
in  towns  or  on  lands  near  the  river.  There  are  other  kinds  of 
injury,  too,  sustained,  particularly  by  owners  of  lands  on  the 
river,  between  Fairmount  Dam  and  the  Lower  Falls;  all  these 
persons  have  lost  the  benefit  of  navigation  free  from  toll,  in 
batteaus,  flats,  etc.,  which  were  very  useful,  as  it  served  for 
carrying  produce  to  market,  and  bringing  up  manure  for  their 
lands;  yet  it  has  not  been  contended  that  for  such  injuries 
compensation  is  to  be  made.  Suppose  the  health  of  the 
country  to  be  injured  by  the  evaporation  from  the  dam;  is 
compensation  to  be  made  for  this,  the  greatest  of  all  injuries? 
I  presume  not.  Where,  then,  are  we  to  stop,  or  what  is  to  be 
the  boundary,  if  we  go  beyond  the  line  which  I  have  men- 
tioned?" 

This  is  the  language  of  a  very  learned  jurist,  and  the  case 
is  all  the  more  in  point  in  that  the  wording  of  the  charter  of 
the  navigation  company  and  that  of  the  present  constitution 
are  very  much  alike.  Nor  would  the  onerous  and  ruinous  con- 
sequences be  less  to  the   defendant  than   those   which    the 
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learned  chief  justice  shows  might  befall  the  canal  company 
were  the  doctrine  contended  for  adopted.  Every  person  who 
has  property  in  city  or  country  within  hearing  of  the  noise  or 
in  reach  of  the  dust  of  a  railroad — or  for  that  matter,  of  a  com- 
mon road — might,  in  the  case  supposed,  have  damages,  to  be 
estimated  as  in  the  taking  of  land,  or  as  from  a  permanent 
injury  arising  from  the  construction  of  the  railroad. 

If  this  Pennsylvania  company  has  been  guilty  of  a  nuisance; 
if  in  the  use  of  its  road  it  makes  more  smoke  or  dust  than  is 
lawfully  allowable  in  the  working  of  its  machinery,  and  the 
plaintiffs  are  thereby  injured,  —  they  have  their  remedy,  but 
not  for  anything  short  of  this.  Any  other  rule  would  lead  to 
this  remarkable  result:  that  the  plaintiffs  would  be  entitled  to 
damages  without  having  suffered  any  injury;  that  is,  for  an- 
ticipated damages,  and  for  which  a  natural  person  could  not 
be  held  liable.  Moreover,  the  corporation  would  thus  be  made 
responsible  for  the  manner  in  which  it  proposed  to  exercise  its 
right,  though  such  manner  might  not  only  be  lawful,  but  the 
best  possible  and  the  least  injurious  to  the  property  of  others. 
That  tlie  defendant  might  have  hauled  its  freighi  and  passen- 
gers by  ordinary  carriages  drawn  by  horses  from  its  West 
Philadelphia  depot,  through  Filbert  Street  to  its  station  at 
Broad  and  Market,  without  the  risk  of  actionable  damage, 
will,  I  suppose,  not  be  doubted;  yet  certainly,  the  resulting 
noise,  dust,  and  annoyance  to  the  adjacent  property  holders 
would  in  such  case  be  greater  than  under  the  present  arrange- 
ment. Why,  then,  for  a  better  method  of  transportation  shall 
it  be  held  liable?  To  this  question  no  answer  has  been  given 
but  the  dogmatic  one  already  alluded  to,  "  The  constitution  so 
provides."  But  as  the  constitution  does  not  so  provide,  and 
as  the  plaintiffs'  contention  has  no  support  either  in  statute  or 
common  law,  we  must  refuse  to  entertain  it. 

The  judgments  are  reversed,  and  a  venire  facias  de  novo  in 
each  case  is  awarded. 

Trunkey  and  Sterrett,  JJ.,  dissented. 


Rule  for  Estimatino  Damages  Arising  from  C!oNSTRi7cnoN  of  Rail- 
road ACROSS  Private  Property:  Wilmini/ton  etc.  R.  R.  Co.  v.  Stauffer,  100 
Am.  Dec.  574,  and  note  577;  Walker  v.  Old  Colony  etc.  R.  R.  Co.,  4  Am.  Rep. 
509;  Adden  v.   Wliite  Mountains  R.  R.  Co.,  20  Id.  220. 

Railroad  Company  in  Lawful  Pursuit  of  its  Business  is  Required 
TO  be  Vigilant  in  making  use  of  every  reasonable  safeguard,  to  avoid  unjust 
interference  with  others,  which  the  nature  of  its  business  will  admit:  Balti- 
more etc.  R.  R.Co.  V.  State,  96  Am.  Dec.  528,  and  note  532;  Stone  v.  Fairburjf 
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etc.  R.  R.  Co.,  18  Am.  Rep.  556;  railroad  company  using  a  public  street  for 
a  termmal  yard,  without  having  made  compensation  to  the  adjoining  land- 
owners, and  thereby  causing  a  nuisance  to  neighboring  dwellings,  may  be 
restrained  by  injunction,  although  such  use  is  authorized  by  the  legislature 
and  is  necessary  to  the  business:  Pennsylvania  R.  R.  Co.  v.  Angel,  56  Id.  1, 
and  see  extended  note  on  subject  6-16. 


Jeanes's  Appeal. 

[116  Pennsylvania  State,  573.] 

In  Cases  of  Importance.  Involving  Large  Interests,  Orderly  Course 
OP  Procedure  Requires  that  an  opinion  of  the  court  be  filed  explain- 
ing the  reasoning  and  principles  upon  which  its  conclusions  were  founded, 
especially  where  there  are  conflicting  decrees  made  by  the  same  court 
upon  the  same  question. 

In  Ordinary  Case  of  Pledge,  Pledgee  has  No  Right  to  Sell  Thing 
Pledged  at  Private  Sale,  and  without  notice  to  the  pledgor.  He 
must  first  give  notice  to  redeem,  and  if  the  pledge  is  not  redeemed,  and 
he  proposes  to  sell  it,  he  must  sell  at  public  sale,  after  notice  to  the 
pledgor.  If  this  be  not  done,  the  pledgor's  rights  are  unaffected  by  the 
sale. 

Pledgee  of  Stock  has  Lawful  Right  to  Sell  It,  without  Notice  to 
Redeem  and  without  Notice  of  Sale,  the  stock  having  been  pledged 
to  secure  the  payment  of  loans  on  notes  authorizing  the  holder,  upon 
non-payment,  to  so  sell  the  stock  at  private  or  public  sale,  immediately 
upon  the  dishonor  of  the  notes,  and  the  notes  having  been  dishonored. 
Nor  is  the  right  to  so  sell,  under  such  power  of  sale,  affected  by  the  fact 
that  the  company  substituted  genuine  shares  of  stock  for  fraudulent 
ones,  constituting  a  part  of  the  stock  originally  pledged,  and  a  sale 
divests  the  interest  of  the  pledgor  therein. 

Bill  in  equity,  filed  in  the  court  below  by  William  T.  El- 
bert against  Isaac  Jeanes,  surviving  William  J.  Morris,  trading 
as  Isaac  Jeanes  &  Co.,  and  the  West  Philadelphia  Passenger 
Railway  Company.  The  plaintiff  averred,  in  substance,  that 
he  had  procured  discounts  of  his  notes  from  the  said  firm  of 
Isaac  Jeanes  &  Co.,  for  which  he  pledged  as  collateral  security 
certain  shares  of  stock  of  the  West  Philadelphia  Passenger 
Railway  Company;  that  since  said  shares  had  been  pledged 
by  him,  they  were  sold  at  a  great  advance,  and  that  crediting 
the  said  firm  with  the  amount  of  the  notes  and  interest,  and 
charging  the  value  of  the  stock  as  sold  and  the  dividends  re- 
ceived, there  would  be  a  large  balance  due  the  plaintiff,  which 
the  said  firm  refused  either  to  pay  or  to  account  for;  and  the 
bill  prayed  for  an  account  and  payment  of  the  balance  found 
to  be  due,  a  surrender  of  the  plaintiff's  notes,  and  an  injunc- 
tion against  the  transfer  of  the  stock.     To  this  bill  the  said 
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Jeanes  answered,  and  the  railway  company,  after  answering, 
filed  a  certain  cross-bill,  to  which  Elbert  ansv^ered.  The  cause 
was  referred  to  a  master,  before  whom  certain  facts  were  estab- 
lished, the  substance  of  which,  and  all  that  is  necessary  to  a 
proper  understanding  of  the  case,  appears  in  the  opinion. 
The  master  recommended  that  the  plaintiff's  bill,  as  well  as 
the  cross-bill  by  the  railway  company,  be  dismissed;  but  the 
cause  coming  on  to  be  heard,  the  court  ordered  a  decree  in 
favor  of  the  plaintiff,  and  against  the  defendant  Jeanes,  where- 
upon this  appeal  was  taken  by  Jeanes. 

John  G.  Johnson,  for  the  appellant. 

F.  Carroll  Brewster,  Henry  S.  CattelL  F.  H.  Cheyney,  and 
J.  Cooke  Longstreth,  for  the  appellee. 

By  Court,  Green,  J.  It  is  much  to  be  regretted  that  no 
opinion  was  filed  by  the  learned  court  below,  with  a  statement 
of  their  reasons  for  reversing  the  report  of  the  master,  upon 
the  vital,  fundamental  question  in  this  case.  A  decree  for 
almost  a  hundred  thousand  dollars  has  been  entered  against  a 
citizen,  without  a  solitary  reason  for  the  rendition  of  such  a 
degree  appearing  on  the  record,  while  very  substantial  reasons 
appear  there,  in  the  master's  report,  showing  why  no  decree 
should  be  made  against  him  for  any  amount.  The  magnitude 
of  the,  judgment  alone  was  sufficient  to  impel  any  court  to 
justify'its  action  by  a  most  careful  and  well-considered  opinion. 
In  addition  to  that,  the  orderly  course  of  procedure  in  this 
class  of  cases,  especially  where  a  master's  report  is  reversed, 
requires  that  an  opinion  of  the  court  be  filed  explaining  the 
reasoning  and  principles  upon  which  its  conclusions  were 
founded,  so  that  we  might  be  fully  informed  upon  that  subject. 
We  have  several  times  called  attention  to  this  matter,  and  in 
a  few  instances  have  refused  to  hear  causes  brought  up  on 
appeals  from  pro  forma  decrees  without  opinions,  although 
they  were  confirmations  of  the  master's  reports.  In  this  par- 
ticular case  the  situation  is  especially  anomalous,  because 
there  are  five  other  appeals  from  the  same  court,  from  decrees 
made  upon  the  reports  of  the  same  master,  upon  substantially 
the  same  facts,  and  in  all  of  them  the  final  and  controlling 
question  being  the  very  same  as  in  this;  and  yet,  while  the 
master's  report  dismissed  the  plaintiff's  bill  in  all  six  of  the 
cases,  the  court's  decree  sustains  the  report  in  five  of  the  cases, 
and  reverses  it  in  one.     In  the  five  cases,  as  in  this,  there  is 
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no  opiaiou  of  the  court,  and  we  thus  have  the  unpleasant 
epectacle  of  conflicting  decrees  made  by  the  same  court  upon 
the  same  question,  and  without  any  reason  assigned  for  any 
of  them.  If  we  were  in  doubt  about  the  determination  of  these 
causes,  we  would  refer  them  back  in  order  that  opinions  might 
be  filed  giving  us  some  information  as  to  the  occasion  of  the 
seeming  conflict  of  decision  which  we  have  indicated.  J3ut 
we  have  no  doubt  as  to  how  they  ought  to  be  decided,  and 
will  therefore  dispose  of  them  finally. 

In  the  view  that  we  take  of  the  present  case  there  is  but  one 
question  which  requires  consideration,  and  that  is,  whethei 
the  pledgees  of  the  stock  had  the  lawful  right  to  sell  it  at 
private  sale  and  without  notice  to  the  pledgor.  In  an  ordi- 
nary case  of  pledge  of  course  there  is  no  such  right.  The 
pledgee  must  first  give  notice  to  redeem,  and  if  the  pledge  is 
not  redeemed  and  he  proposes  to  sell  it,  he  must  sell  it  at  pub- 
lic sale,  and  after  notice  to  the  pledgor.  If  this  be  not  done, 
the  pledgor's  rights  are  unafiected  by  the  sale.  But  this  is 
not  an  ordinary  case  of  pledge.  It  is  aflected  by  a  special  con- 
tract. The  pledgees  made  loans  of  money  to  the  pledgor 
upon  pledges  of  certain  passenger  railroad  stock,  and  the 
notes  given  by  the  pledgor  for  the  loans  expressed  the  terms  of 
the  contract  of  pledge  as  well  as  of  the  loan.  They  were  all 
alike,  and  in  the  following  words:  — 

Philadelphia,  1887. 

Two  months  after  date  I  promise  to  pay  to  the  order  of 
myself  $  without  defalcation,  for  value  received,  having 

deposited  herewith  shares  of  West  Philadelphia  Pas- 

senger Railway  Company  stock,  which  I  authorize  the  holder 
of  this  note,  upon  the  non-performance  of  this  promise  at 
maturity,  to  sell,  either  at  the  broker's  board,  or  at  public  or 
private  sale,  without  demanding  payment  of  this  note,  or  the 
debt  due  thereon,  and  without  further  notice,  and  apply  the 
proceeds,  or  as  much  thereof  as  may  be  necessary,  to  the  pay- 
ment of  this  note,  and  all  necessary  expenses  and  charges, 
holding  me  responsible  for  any  deficiency, 

William  T.  Elbert. 

It  is  not  for  one  moment  pretended  that  there  is  anything 
illegal  about  this  contract,  and  therefore  it  needs  no  discus- 
sion except  an  exposition  of  its  terms,  an  application  of  them 
to  the  subsequent  facts,  which  are  quite  undisputed  so  far  as 
they  are  material,  and  a  brief  consideration  of  the  rights  and 
duties  of  the  parties  respectively.     The  extreme  plainness  and 
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simplicity  of  the  language  of  the  instrument  make  it  manifest 
at  once  that  the  pledgee  of  the  stock  delivered  with  the  note 
had  the  undoubted  right,  immediately  upon  the  dishonor  of 
the  note,  to  sell  it,  at  either  public  or  private  sale,  without 
notice  to  redeem,  and  without  notice  of  the  sale.  The  subse- 
quent facts  were,  that  all  the  notes  were  dishonored,  amount- 
ing to  over  a  hundred  thousand  dollars,  for  which  1,160 
shares  of  stock  had  been  pledged.  This  occurred  in  August 
and  September,  1877. 

The  plaintiff  Elbert,  who  was  the  pledgor,  failed  to  pay 
a  single  dollar  of  his  indebtedness  to  the  defendants,  who 
were  the  pledgees,  and  who,  with  a  good  faith  whicli  has  not 
been  questioned  for  an  instant,  advanced  the  whole  of  this 
very  large  sum  of  money  upon  the  cre<lit  of  the  collaterals. 
Shortly  after  the  last  loan  was  made,  it  was  discovered,  and 
the  fact  became  public,  that  some  of  the  officers  of  the  com- 
pany, whose  stock  had  been  pledged,  had  made  large  over- 
issues of  stock  fraudulently,  and  without  right;  and  it  was 
developed,  on  the  hearing  of  this  case,  that  five  hundred  of 
these  pledged  shares  were  of  this  spurious  and  illegal  issue. 
The  market  price  of  the  stock  at  once  depreciated  very 
greatly,  so  that  the  aggregate  of  the  stock  pledged  was  en- 
tirely insufficient  to  repay  the  pledgees  for  the  amount  of  their 
loans;  and  as  Elbert  was  a  hopeless  insolvent,  from  whom  not 
a  dollar  could  be  or  ever  was  collected,  the  defendants  were 
left  with  a  large  quantity  of  comparatively  worthless  collat- 
eral on  their  hands,  and  were  obliged  to  confront,  as  they  did, 
an  enormous  loss  upon  their  transactions  with  the  plaintiff. 
They  did  not,  however,  exercise  their  right  to  sell  the  collat- 
eral, but  held  it  for  several  years.  In  the  mean  time,  upon 
proper  proceedings  against  the  corporation  whose  stock  had 
been  fraudulently  issued,  it  was  held  to  be  responsible  for  the 
acts  of  its  officers,  and  as  a  consequence,  five  hundred  new 
and  legitimate  shares  were  issued  to  the  defendants  in  place 
of  the  same  number  of  spurious  shares  which  the  plaintiff  had 
pledged  to  them.  The  defendants  surrendered  the  spurious 
shares  which  they  had  received  from  the  plaintiff,  and  ac- 
cepted in  their  place  the  same  number  of  genuine  shares  from 
the  company.  They  thus  held  1,160  genuine  shares,  instead 
of  660  genuine  and  500  false,  which  they  had  received  from 
the  plaintiff.  In  adopting  this  course,  they  very  greatly  bene- 
fited the  condition  of  th«  plaintiff,  as  events  later  on  fully 
proved.     In  1880,  the  stock  of  the  railway  company  rose  in 
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value  after  a  long  period  of  depression.  The  defendant's  firm 
had  become  dissolved  in  October,  1877,  by  the  death  of  Wil- 
liam J.  Morris,  one  of  its  members,  and  the  immense  debt  due 
them  by  Elbert  was  carried  by  the  liquidating  partners,  wlio 
also  carried  the  collateral  until  the  closing  up  of  the  business  of 
the  firm  in  1880.  When  this  was  done,  the  stock  was  allotted 
among  the  different  partners  in  proportion  to  their  interests  in 
the  firm.  Subsequently,  from  August,  1880,  to  May,  1881, 
the  various  members  of  the  firm  sold,  at  private  sale,  their 
several  allotments  of  the  stock;  and  while  they  realized  the 
full  market  price  of  the  stock  at  the  time  of  sale,  it  was  alto- 
gether insuflBcient  to  pay  off  the  debt  due  them,  and  a  very 
heavy  loss  resulted  to  them  upon  closing  out  the  transaction. 
These  sales  were  made  without  notice  to  Elbert,  and  without  I 
any  special  notice  to  redeem.  They  were  known  by  Elbert  at  ^ 
least  as  early  as  April,  1882;  but  the  master  finds  that,  in  his  ; 
opinion,  the  statement  of  Mr.  Jeanes,  that  he  informed  Elbert 
of  the  sales  immediately  after  they  were  made,  was  true.  It 
is  a  matter  of  very  little  moment,  except  as  it  affects  the  ques- 
tion of  the  plaintiff's  good  faith  in  bringing  this  action.  In 
the  letter  he  wrote  to  Mr.  Jeanes,  in  April,  1882,  he  stated  that 
he  assumed  the  matter  as  settled  in  full,  and  advised  them 
accordingly. 

The  question  then  recurs,  Had  the  defendants  the  legal  right 
to  sell  the  shares  without  notice,  and  thereby  divest  Elbert's 
interest  in  them?  It  is  difficult  to  understand  how  there  can 
be  any  question  upon  this  subject,  since  the  right  to  sell  with- 
out notice  is  expressly  given  by  the  contract  of  pledge.  A 
very  slight  reference  to  the  authorities  shows  that  the  right  is 
well  recognized  and  constantly  enforced.  Thus  it  is  said  in 
Jones  on  Pledges,  sec.  611:  "A  waiver  of  the  requirement  of 
notice  of  the  pledgee's  intention  to  sell,  and  the  time  and 
place  of  sale,  may  be  made  by  agreement  of  parties.  A  waiver 
of  the  common-law  rule  of  notice  is  generally  made  when  the 
parties  agree  upon  a  special  power  of  sale,  for  under  such  a 
power  it  is  usual  either  to  waive  notice  of  sale  altogether,  or 
else  to  provide  for  a  special  notice.  Such  notice  is  waived  by 
giving  the  pledgee  the  option  to  sell  at  private  sale.  Under 
authority  given  a  pledgee  to  sell  at  public  or  private  sale  at 
his  option,  he  may  sell  without  notice,  in  the  usual  manner  of 
selling  such  property  in  the  market." 

Where  a  party  deposited  certain  township  bonds  as  collat- 
eral security  for  the  repayment  of  certain  sums  of  money  bor- 
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rowed,  it  was  held  that  the  lender,  with  whom  they  were 
deposited,  had  the  right  to  sell  the  same,  in  default  of  pay- 
ment, without  any  personal  notice  to  the  pledgor  of  an  inten- 
tion to  do  so,  it  being  so  stipulated  in  the  agreement:  Loomis 
V.  Stave,  72  111.  623,  Other  authorities  to  the  same  efiFect  are 
Robinson  v.  Hurley,  11  Iowa,  410;  79  Am.  Dec.  497;  Millihn 
V.  Dehon,  27  N.  Y.  364;  Hamilton  v.  State  Bank,  22  Iowa,  306. 
It  is  argued  for  the  plaintiff  that  as  the  spurious  shares  were 
delivered  to  the  railway  company  by  the  defendants,  and  genu- 
ine shares  were  delivered  to  the  descendants  in  their  place,  the 
identity  of  the  pledge  was  destroyed,  and  the  shares  sold  were 
not  the  same  as  the  shares  pledged,  and  were  therefore  not 
covered  by  the  power  of  sale.  It  is  a  most  ungracious  argu- 
ment, but  as  it  is  altogether  untenable,  it  cannot  prevail.  The 
shares  pledged  were  1,160  shares  of  the  West  Philadelphia 
Passenger  Railway  Company,  and  the  shares  sold  were  also 
1,160  shares  of  the  same  company.  Their  identity  was,  there- 
fore, absolute  as  to  their  number,  and  as  to  the  particular  cor- 
porate stock  of  which  they  were  a  part.  But  500  of  those 
pledged  were  false,  fraudulent,  and  spurious  shares,  which 
neither  Morton,  from  whom  Elbert  received  them,  nor  Elbert, 
who  made  no  advances  upon  them,  could  ever  have  asserted 
against  the  company,  which  was  defrauded  by  their  issue. 
Only  the  fact  that  the  defendants  had  loaned  money  upon 
them  gave  them  a  right  to  have  genuine  shares  issued  in  their 
place,  and  that  fact  inures  to  the  benefit  of  the  plaintiff  by  no 
merit  of  his.  When  he  pledged  the  original  1,160  shares  for 
value  which  he  received,  he  thereby  gave  an  implied  warranty 
that  they  were  actual,  legal,  genuine  shares  of  this  particular 
company,  and  it  was  that  kind  of  shares  that  he  empowered 
the  defendants  to  sell.  All  the  parties  bargained  upon  the 
faith  of  the  shares  being  genuine,  and  the  plaintiff,  above  all 
others,  is  bound  by  that  quality  of  the  shares.  But  he  was 
guilty  of  a  breach  of  this  warranty;  whether  innocently  or  not 
is  quite  immaterial.  Legally,  he  was  bound  to  make  those 
shares  good.  It  has  been  done  for  him  by  the  act  and  the 
merit  of  the  defendants,  and  they  held,  after  they  received  the 
genuine  shares,  exactly  what  he  agreed  to  give  them,  and  no 
more.  As  a  matter  of  course,  as  between  him  and  them,  he 
never  would  be  permitted  to  allege  his  own  want  of  title  to  the 
property  which  he  had  delivered  to  them  upon  ample  consid- 
eration paid  by  them  to  him.  A  fortiori  he  cannot  be  heard  to 
aver  their  want  of  title  to  the  identical  thing  he  assumed  to 
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deliver  them,  because  they  had  simply  assented  to  a  change 
in  the  certificates  necessary  to  perfect  the  plaintiff's  title  as 
well  as  their  own.  Ho  is  estopped  from  making  any  such 
averment.  It  would  be  a  monstrous  wrong  to  permit' such  an 
iniquity  to  be  perpetrated.  To  say  of  this  plaintiff  that  he 
was  denied  the  rights  of  an  innocent  stockholder  because  he 
could  not  prevent  the  company  from  issuing  the  genuine  stock 
in  place  of  the  false,  is  to  ignore,  first,  the  fact  that  he  never 
was  an  innocent  stockholder,  and  secondly,  that  the  issue  of 
the  new  stock  was  done  by  the  decree  of  a  court,  to  which  his 
assent  was  in  no  manner  essential.  Even  if  the  company  had 
voluntarily  increased  their  capital  stock  while  the  defendants 
held  the  pledge,  that  circumstance  could  not  possibly  affect 
the  determination  of  such  a  question  as  this,  although  it 
might  be  true  that  the  aliquot  proportion  which  the  genuine 
shares  originally  pledged  bore  to  the  total  capital  stock  was 
greater  before  than  after  the  new  issue.  It  has  nothing  to  do 
with  this  question. 

It  is  also  argued  that  the  sale  of  the  stock  pledged  was  not 
the  single  act  of  the  firm  in  its  collective  capacity,  and  was 
therefore  not  an  execution  of  the  power.  In  point  of  fact,  the 
sales  were  all  made  by  individual  members  of  the  firm,  but  as 
all  assented,  and  none  of  them  are  here  complaining,  so  far  as 
the  plaintiff  is  concerned  the  sales  must  be  regarded  as  the  act 
of  all.  The  defendants  were  not  bound  to  sell  all  the  shares 
at  one  time,  or  through  any  particular  member  of  the  firm,  and 
the  details  of  the  sales  are  not  of  his  concern  unless  some  right 
of  his  was  violated.  The  defendants,  by  their  long  holding  of 
the  shares  through  the  time  of  their  great  depression,  conferred 
a  most  signal  benefit  upon  the  plaintiff  by  obtaining  a  much 
higher  price  for  them  than  was  possible  at  an  earlier  date. 
Had  the  price  then  receded,  this  proceeding  would  never  have 
been  heard  of.  It  happened  to  advance  far  beyond  the  wild- 
est calculations.  Of  this  advance  the  plaintiff  now  seeks  to 
take  advantage  at  the  ruinous  cost  of  the  defendants,  although 
he  never  tendered  a  dollar  of  his  indebtedness,  or  made  the 
slightest  attempt  or  offer  to  redeem  the  pledge.  If  by  the  law 
lie  were  entitled  to  this  advantage,  of  course  he  would  obtain 
it  no  matter  how  great  the  hardships;  but  as  it  is,  neither  the 
rules  of  law  nor  the  principles  of  equity  can  give  him  the  de- 
cree he  seeks,  and  he  must  therefore  be  content  without. 

The  decree  of  the  court  below  is  reversed,  and  the  plaintiff's 
bill  is  dismissed;  and  it  is  ordered  that  the  costs  be  pai'^  "" 
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recommended  by  the  master,  to  wit,  the  costs  in  the  original 
action  and  of  this  appeal  be  paid  by  the  plaintiff  Elbert,  and 
the  costs  in  the  cross-action  by  the  West  Philadelphia  Pas- 
senger Railway  Company;  the  master's  fee  to  be  paid,  three 
fourths  by  Elbert,  and  one  fourth  by  the  railway  company. 


RlGHT3  AND  REMEDIES  OF  PLEDGEE  OF  PROPERTY  WhICH  Hb  HoLDS  AS 

Collateral  Security:  Donohue  v.  Gamble,  99  Am.  Dec.  399;  Robinson  v. 
Hurley,  79  Id.  497,  and  note  499-505. 

If  Subject  of  Pledge  is  Divisible,  and  pledgee  sells  more  than  is  neces- 
sary to  satisfy  the  debt,  he  is  liable  in  damages  to  pledgor:  Fitzgerald  v. 
Blocker,  29  Am.  Rep.  3. 

Pledge  of  Stocks  —  Right  to  Redeem  Lost  by  Unreasonable  Dei^ti 
Oilmer  v.  Morris,  60  Am.  Rep.  85. 


•  Lewis  v,  Seifert. 

[116  Pennsylvania  State,  628.  J 

One  Who  Enters  upon  Service  of  Another  takes  on  himself  all  ordi- 
nary risks  "^i  the  employment  in  which  he  engages,  and  the  negligent 
acts  of  his  i'ellow-workmen,  in  the  general  course  of  the  employment, 
are  within  such  ordinary  risks. 

To  Constitute  Fellow-servants,  employees  need  not  be  at  the  same  time 
engaged  in  the  same  particular  work.  It  is  sufficient  that  they  are  in 
the  employment  of  the  same  master,  engaged  in  the  same  common  work, 
and  performing  duties  and  services  for  the  same  general  purpose,  al- 
though one  injured  may  be  inferior  in  grade,  and  is  subject  to  the  direc- 
tion and  control  of  a  superior,  whose  act  caused  the  injury. 

Master  Owes  to  Every  Employee  duty  to  provide  reasonably  safe  place 
in  which  to  work,  and  reasonably  safe  instruments,  tools,  and  ma- 
chinery; and  when  these  duties  are  delegated  to  an  agent,  such  agent 
stands  in  the  place  of  the  principal,  and  the  latter  is  responsible  for  his 
acts. 

Master  or  Superior  is  Liable  for  Negligence  of  Agent  or  Subordi- 
nate to  whom  he  intrusts  the  entire  charge  of  his  business,  or  a  distinct 
branch  of  it,  exercising  no  discretion  or  oversight  of  his  own. 

It  is  Duty  of  Railroad  Company  to  Frame  and  Promulgate  Such 
Rules  and  Schedules  for  the  moving  of  its  trains  as  will  afford  reason- 
able safety  to  the  operatives  engaged  in  moving  them;  and  for  a  failure 
to  perform  this  duty,  it  is  responsible  to  any  person  injured,  whether  a 
passenger  or  an  employee. 

Oeneral  Train  Dispatcher,  wielding  power  and  authority  of  railroad 
company  in  moving  trains,  and  who  has  the  absolute  control  of  all  the 
trains  upon  the  road,  is  not  the  fellow-servant  of  the  engineer  of  a  train, 
or  other  tr9,in  employee,  and  the  company  is  liable  for  his  negligence, 

^      which  is  the  approximate  cause  of  an  injury  to  such  employee. 
-^^SSTIMONY  OF  Practical  Railroad  Men,  called  as  experts,  is  admissible 
^Li'^     aa  to  what  is  or  is  not  good  "railroading,"  in  respect  to  the  modes  of 
passing  trains  on  »  single-track  road. 
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Case  by  Charles  Seifert  against  Edwin  M.  Lewis  and  others^ 
receivers  of  the  Philadelphia  and  Reading  Railroad  Company. 
The  plaintiff  was  a  locomotive  engineer  in  the  employ  of  the 
defendants,  and  while  in  such  employ  was  injured  in  a  col- 
lision, and  brought  this  suit  for  the  recovery  of  damages^ 
The  facts  in  detail  appear  in  the  opinion.  Upon  the  trial, 
witnesses  for  the  plaintiff  were  allowed  to  give  testimony  as 
to  what,  in  their  judgment,  was  good  railroading  or  bad  rail- 
roading, as  it  respected  the  passing  of  trains  in  safety  on  a 
single-track  road.  The  verdict  was  for  the  plaintiff,  and  judg- 
ment being  entered  thereon,  the  defendant  took  this  writ. 

William  Mutchler  and  R.  E.  Wright^  for  the  plaintiffs  in 
error. 

William  C.  Shipman  and  Robert  E.  James,  for  the  defendant 
in  error. 

By  Court,  Paxson,  J.  It  is  clear  that  if  this  railroad  acci- 
dent was  the  result  of  the  negligence  of  the  station-agent  at 
Rockhill,  the  plaintiff  cannot  recover,  for  the  reason  that  said 
station-agent  and  the  plaintiff  were  engaged  admittedly  in  the 
same  common  employment.  Seifert,  the  plaintiff,  was  the 
engineer  of  No.  71  freight  train,  and  was  injured  by  No.  8 
passenger  train  colliding  with  it  just  as  it  was  entering  the 
switch  at  Rockhill  to  allow  No.  8  to  pass.  Roth,  the  station- 
agent,  had  been  ordered  by  wire  to  "stop  and  hold  No.  8  ex- 
press at  Rockhill  until  No.  71  local  freight  arrives."  When 
he  received  the  order  he  proceeded  to  flag  No.  8  with  the  red 
signal.  This  was  all  he  was  required  to  do  by  the  rules  of  the 
company  in  obedience  to  the  telegram.  This  fully  appears  by 
the  testimony  of  Mr.  Sellers,  the  train  dispatcher,  who  ^ent 
the  telegram,  and  who  was  called  as  a  witness  by  the  defend- 
ant company.  We  must  look  elsewhere  for  a  solution  of  this 
diflQculty. 

It  is  equally  clear  that  had  no  order  been  sent  from  Phila- 
delphia, there  would  have  been  no  accident.  In  the  absence 
of  special  orders.  No.  71  would,  under  the  rules  of  the  com- 
pany, have  taken  the  siding  at  Perkasie,  and  have  waited  until 
No.  8  passed.  The  accident  was  the  direct  result  of  the  order 
from  the  oflQce  in  Philadelphia  to  the  conductor  and  engineer 
of  71.  which  was  as  follows:  "You  will  meet  and  pass  No.  8 
express  at  Rockhill."  It  remains  to  be  seen  whether  the  de- 
fendant company  is  responsible  to  the  plaintiff  below  for  the 
injuries  he  received  in  consequence  of  this  order. 
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The  facts  briefly  stated  are  as  follows:  — 

No.  71  local  freight  train,  with  the  plaintiff  below  on  board 
as  engineer,  left  Philadelphia  at  3:30  a.  m.  for  South  Bethle- 
hem, and  arrived  at  Perkasie,  two  miles  and  a  half  south  of 
Rockhill.  This  portion  of  the  road  at  that  time  had  but  a 
single  track.  When  No.  71  arrived  at  Perkasie  it  was  behind 
time,  and  it  was  the  duty  of  the  conductor  to  do  one  of  two 
things,  viz.,  either  to  take  the  long  siding  at  Sellersville,  or 
wire  to  Philadelphia  for  orders.  He  chose  the  latter  course. 
He  went  into  the  office  at  Perkasie,  called  up  the  Philadelphia 
office  by  telegraph,  and  asked  for  orders  for  No.  71.  The  Per- 
kasie operator  was  asked  by  Philadelphia  how  soon  No.  71 
would  he  ready  to  leave,  and  the  answer  was  wired  back,  "  In 
a  iiew  minutes."  Then  at  8:55  a.  m.  the  operator  at  Philadel- 
phia sent  the  following  telegram  to  the  agent  at  Rockhill: 
"Agent  Rockhill:  Stop  and  hold  No.  8  express  at  Rockhill 
until  No.  71  local  arrives  there."  Signed,  "W.  Bertolette." 
Bertolette  was  the  train  dispatcher  at  Philadelphia,  and  had 
full  authority  to  start  out  and  control  the  trains,  even  to  the 
suspension  of  the  regular  schedules.  The  telegram  was  signed 
by  Sellers,  his  assistant,  for  Bertolette;  but  that  is  immaterial. 
Sellers  had  the  same  power  as  Bertolette,  in  the  absence  of  the 
latter. 

No.  71  was  going  north.  No.  8  express  passenger  train 
should  have  left  South  Bethlehem  at  8:30  a.  m.  It  was  de- 
layed for  connections,  and  did  not  leave  until  about  9.  It 
was  behind  time,  as  before  observed,  and  having  the  right  of 
way,  ran  at  a  high  rate  of  speed.  It  does  not  appear  that  any 
attempt  was  made  to  notify  No.  8  of  the  whereabouts  of  No.  71, 
until  the  order  to  start  the  latter  train  had  been  given.  Then 
an  attempt  was  made  to  intercept  it  by  calling  up  the  opera- 
tors along  the  line  above  Rockhill,  but  it  met  with  no  response. 
It  was  alleged  the  wires  were  not  working  above  Rockhill,  and 
there  was  a  dense  fog  along  the  line  between  that  place  and 
Bethlehem,  but  none  in  Philadelphia.  No.  8,  having  the  right 
of  way,  and  no  warning  of  danger,  kept  on  at  a  speed  of  from 
thirty  to  thirty-five  miles  an  hour,  until  it  reached  Rockhill. 
The  fog  prevented  the  danger-signal  there  from  being  seen, 
and  No.  8  struck  No.  71  just  as  the  latter  was  entering  the 
switch.  When  No.  71  arrived  at  Rockhill,  the  engineer  and 
conductor  thereof  observed  the  signal-board  at  the  telegraph- 
office  turned  in  their  favor  as  a  signal  to  enter  the  siding.  As 
the  engine  slacked  its  speed,  the  conductor  jumped  off  and 
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inquired  of  the  operator  "  how  No.  8  was."  He  was  informed 
that  it  had  left  Quakertown  four  minutes  ago.  The  distance 
between  the  two  places  was  only  two  or  three  miles.  The 
conductor  then  told  his  brakeraan  to  go  and  flag  No.  8.  It 
was  too  late.  Before  the  brakeman  could  proceed  any  dis- 
tance, the  collision  occurred. 

It  will  be  seen  that  each  of  these  two  trains,  running  in  op- 
posite directions,  had  the  right  of  way.  The  train  dispatcher 
in  Philadelphia  doubtless  expected  that  No.  71  would  be  safe 
on  the  siding  at  Rockhill  before  No.  8  should  arrive  there. 
And  so  it  would,  had  it  started  at  once  upon  receiving  its 
order.  It  will  be  remembered  that  before  issuing  the  order  to 
No.  71,  the  dispatcher  asked  how  soon  it  would  be  ready  to 
start.  The  reply  was,  "  In  a  few  minutes."  With  the  knowl- 
edge that  No.  71  could  not  start  immediately,  the  order  was 
given  to  proceed.  No  time  was  limited.  In  point  of  fact.  No. 
71  did  not  move  for  about  twenty  minutes.  The  delay  was 
in  part  caused  by  the  pulling  out  of  a  drawhead.  No.  71  did 
not  ask  for  fresh  orders  before  stating,  nor  was  it  bound  to;  it 
had  told  the  dispatcher  it  would  be  ready  to  start  in  a  few 
minutes,  and  it  did  so.  A  "  few  minutes "  is  an  indefinite 
period  of  time,  by  far  too  uncertain  for  railroad  purposes. 

Just  here  is  the  pinch  of  the  case.  If  Bertolette  had  ordered 
No.  71  to  proceed  in  five  minutes,  or  if  not  ready  by  that  time, 
to  take  the  siding,  there  would  have  been  no  collision.  But 
he  left  the  whole  matter  indefinite,  depending  upon  What  the 
conductor  of  No.  71  might  regard  as  a  "  few  minutes,"  when 
a  delay  of  a  single  minute  might  involve  life  or  death.  In 
every  view  which  we  can  take  of  this  case,  we  regard  this 
order  as  an  act  of  negligence  and  the  proximate  cause  of  the 
collision. 

This  involves  the  further  question  whether  the  company  de- 
fendant is  responsible  for  the  negligence  of  its  train  dispatcher. 
Upon  this  point  the  authorities  are  numerous  and  far  from 
uniform.  A  volume  might  be  written  upon  it,  and  not  exhaust 
the  subject.  I  prefer  to  state  our  conclusions,  without  elab- 
orating them  to  any  considerable  extent. 

The  precise  question  is,  whether  Sellers,  the  train  dispatcher, 
was  a  fellow-workman  with  the  plaintiff",  within  the  meaning 
of  that  rule  of  law  which  holds  that  the  master  is  not  re- 
sponsible for  an  injury  received  by  an  employee  caused  by 
the  negligence  of  a  co-employee  or  fellow- workman.  That 
rule  rests  upon  the  sound  principle  that  each  one  who  enters 
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upon  the  service  of  another  takes  on  himself  all  the  ordinary 
risks  of  the  employment  in  which  he  engages,  and  that  the 
negligent  acts  of  his  fellow-workmen  in  the  general  course  of 
his  employment  are  within  the  ordinary  risks:  Lehigh  Valley 
Coal  Co.  V.  Jones,  86  Pa.  St.  432.  To  constitute  fellow-ser- 
vants, the  employees  need  not  be  at  the  same  time  engaged 
in  the  same  particular  work.  It  is  suflScient  if  they  are  in  the 
employment  of  the  same  master,  engaged  in  the  same  common 
work,  and  performing  duties  and  services  for  the  same  general 
purpose.  The  rule  is  the  same,  although  the  one  injured  may 
be  inferior  in  grade,  and  is  subject  to  the  direction  and  control 
of  the  superior  whose  act  caused  the  injury,  provided  they  are 
both  co-operating  to  efiFect  the  same  common  object:  Keystone 
Bridge  Co.  v.  Newberry,  96  Id.  246;  42  Am.  Rep.  543.  Thus 
we  have  repeatedly  held  that  a  "  mining  boss,"  under  the 
act  of  March  3,  1870,  is  a  fellow-workman  with  the  miners, 
and  that  the  mine-owners  are  not  responsible  for  his  negli- 
gence: Delaware  and  Hudson  Canal  Co.  v.  Carroll,  89  Pa.  St. 
374.  This,  however,  is  in  part  owing  to  the  fact  that  the  duty  of 
appointing  a  mining  boss  is  imposed  upon  the  mine-owners  by 
the  act  of  assembly;  hence  the  responsibility  of  the  latter 
would  seem  to  cease  when  they  had  exercised  due  care  in  the 
selection  of  that  person.  Be  that  as  it  may,  it  is  well  settled 
that  mere  difference  in  rank  or  grade  does  not  change  the  rule. 

But  there  are  some  duties  which  the  master  owes  to  the  ser- 
vant, and  from  which  he  cannot  relieve  himself  except  by  per- 
formance. Thus  the  master  owes  to  every  employee  the  duty 
of  providing  a  reasonably  safe  place  in  which  to  work,  and 
reasonably  safe  instruments,  tools,  and  machinery  with  which 
to  work.  This  is  a  direct,  personal,  and  absolute  obligation; 
and  while  the  master  may  delegate  these  duties  to  an  agent, 
euch  agent  stands  in  the  place  of  his  principal,  and  the  latter 
is  responsible  for  the  acts  of  such  agent.  And  where  the  mas- 
ter or  superior  places  the  entire  charge  of  his  business,  or  a 
distinct  branch  of  it,  in  the  hands  of  an  agent  or  subordinate, 
exercising  no  discretion  or  oversight  of  his  own,  the  master  is 
held  liable  for  the  negligence  of  such  agent  or  subordinate: 
Mullan  v.  Steamship  Co.,  78  Pa.  St.  25;  21  Am.  Rep.  2;  New 
York  etc.  Ry  Co.  v.  Bell,  112  Pa.  St.  400. 

It  is  very  plain  that  it  was  the  duty  of  the  defendant  com- 
pany, as  between  said  company  and  its  employees,  to  provide 
a  reasonably  good  and  safe  road,  and  reasonably  safe  and 
$ood  cars,  locomotives,  and  machinery  for  operating  its  road. 


636  Lewis  v.  Seifert.  [Penn. 

It  is  equally  clear  that  it  was  its  duty  to  fr^me  and  promul- 
gate such  rules  and  schedules  for  the  moving  of  its  trains  as 
would  afford  reasonable  safety  to  the  operatives  who  were  en- 
gaged in  moving  them.  This  is  a  direct,  positive  duty  which 
the  company  owed  its  employees,  and  for  the  failure  to  perform 
which  it  would  be  responsible  to  any  person  injured  as  a  con- 
sequence thereof,  whether  such  person  be  a  passenger  or  an 
employee.  It  would  be  a  monstrous  doctrine  to  hold  that  a 
railroad  company  could  frame  such  schedules  as  would  in- 
evitably or  even  probably  result  in  collisions  and  loss  of  life. 
This  is  a  personal,  positive  duty;  and  while  a  corporation  is 
compelled  to  act  through  agents,  yet  the  agents  in  performing 
duties  of  this  character  stand  in  the  place  of  and  represent 
the  principal.     In  other  words,  they  are  vice-principals. 

If  it  be  the  duty  to  provide  schedules  for  the  moving  of  its 
trains,  which  shall  be  reasonably  safe,  it  follows  logically  that 
when  the  schedules  are  departed  from,  when  trains  are  sent 
out  without  a  schedule,  such  orders  should  be  issued  by 
the  company  as  will  afford  reasonable  protection  to  the  em- 
ployees engaged  in  the  running  of  such  trains.  I  am  not 
speaking  now  of  collisions  caused  by  a  disobedience  of  orders 
on  the  part  of  conductors  and  engineers,  but  of  collisions  or 
other  accidents  the  result  of  obeying  such  orders. 

At  the  time  of  the  collision  referred  to,  Wellington  Berto- 
lette  was  the  general  dispatcher  of  the  defendant  company, 
and  from  his  office  in  Philadelphia  had  the  general  power  and 
authority  of  moving  the  trains.  In  this  he  was  not  interfered 
with  by  the  company  or  any  one  else.  For  the  purpose  of 
sending  out  the  trains,  he  wielded  all  the  power  of  the  com- 
pany. He  could  send  a  train  out  on  schedule  time,  or  he 
could  hold  it  back.  He  could  change  the  schedule  time,  or 
make  new  schedules,  as  the  exigency  of  the  case  required. 
He  could  send  a  train  out  without  schedule,  and  direct  its 
movements  from  his  oflBce  in  Philadelphia.  When  he  issued 
an  order,  the  train  was  bound  to  move  as  he  directed.  The 
engineer  and  conductor  had  but  one  duty,  and  that  was  obedi- 
ence. In  Slater  v.  Jewett,  84  N.  Y.  61,  29  Am.  Rep.  627,  the 
late  Chief  Justice  Folger  thus  clearly  stated  the  duties  of  rail- 
ways in  this  particular:  "It  is  urged,  and  with  reason,  that 
clearly  arranging  and  promulgating  the  general  time-table  of 
a  great  railway  is  the  duty  and  the  act  of  the  master  of  it; 
and  that  when  there  is  a  variation  from  the  general  time-table 
for  a  special  occasion  and  purpose,  it  is  as  much  the  duty  and 
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act  of  the  master,  and  he  is  as  much  required  to  perform  it; 
that  it  is  the  duty  and  act  of  the  master  to  see  and  know  that 
his  general  time-table  is  brought  to  the  knowledge  of  his  ser- 
vants who  are  to  square  their  actions  to  it;  that  the  same  is 
his  duty  and  act  as  to  a  variation  from  it,  which  is  but  a 
special  time-table;  and  therefore  whoever  he  uses  to  bring 
those  time-tables  to  the  notice  of  his  servants,  he  puts  that 
person  to  do  an  act  in  his  stead,  inasmuch  as  the  responsi- 
bility is  upon  him  to  see  and  know  that  it  is  done,  and  done 
<5flfectually,  and  that  if,  instead  of  doing  it  in  person,  he 
jhooses  to  do  it  through  an  agent,  that  agent  pro  hac  vice  is 
the  master,  and  he,  the  master,  is  responsible  for  a  iiegligent 
act  therein  of  that  agent,  whereby  a  fellow-servant  of  him  is 
harmed.  This  rule  has  been  laid  down  in  repeated  cases  in 
this  court." 

It  is  true,  the  order  in  this  case  was  sent  by  John  J.  Sellers. 
But  Sellers  was  the  assistant  of  Bertolette,  and  in  his  absence 
was  clothed  with  all  his  powers.  For  the  purposes  of  this 
case.  Sellers  was  Bertolette,  and  Bertolette  was  the  company. 

The  distinction  between  a  general  dispatcher  —  one  who  has 
the  absolute  control  of  all  the  trains  upon  the  road  —  and  the 
conductor  or  engineer  of  a  train  is  manifest.  The  latter  have 
the  duty  of  obedience.  Their  business  is  to  run  their  trains 
under  orders  from  the  dispatcher;  and  if  an  employee  is  in- 
jured as  the  result  of  their  negligence,  the  company  is  not 
liable.  They  are  in  the  same  common  employment,  and  are 
laboring  together  to  the  same  end,  under  orders  from  superior 
authority.  The  argument  for  the  plaintiff  in  error,  if  carried 
to  its  logical  conclusion,  would  wholly  obliterate  all  distinction 
between  railroad  employees  from  the  president  down,  as  they 
may  all  be  said  to  be  in  one  sense  in  the  same  common  em- 
ployment, and  paid  by  the  same  corporation. 

While  the  cases  are  not  uniform  upon  this  subject,  the 
weight  of  authority  is  with  the  foregoing  views.  In  addition 
to  the  authorities  cited,  we  may  refer  to  Flike  v.  Railroad  Co.y 
63  N.  Y.  549;  Pittsburgh  etc.  R.  R.  Co.  v.  Henderson,  5  Am.  <fe 
Eng.  R.  R.  Cases,  529;  37  Ohio  St.  549;  McKunev.  C.  S.R.  R. 
Co.,  21  Am.  &  Eng.  R.  R.  Cases,  539;  66  Cal.  302;  Phillips  v. 
Chicago  etc.  R.  R.  Co.,  23  Am.  &  Eng.  R.  R.  Cases,  453;  Phil- 
lips V.  Railroad  Co.,  64  Wis.  475;  and  Washburn  v.  Railroad 
Co.,  3  Head,  638;  75  Am.  Dec.  784.  Against  these  authorities 
we  have  only  Robertson  v.  T.  H.  &  I.  R.  R.  Co.,  78  Ind.  77; 
8  Am.  &  Eng.  R.  R.  Cases,  175;  41  Am.  Rep.  552;  and  Bhs- 
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sing  V.  St.  Louis  etc.  R.  R.  Co.,  77  Mo.  410,  and  15  Am.  &  Eng. 
R.  R.  Cases,  298.  These  cases,  however,  do  not  sustain  i]^e 
broad  principle  contended  for  here,  and  if  they  did,  we  would 
not  be  disposed  to  adopt  them  in  the  face  of  so  much  respect- 
able authority  the  other  way.  Aside  from  authority,  I  am  of 
opinion  that  the  doctrine  we  have  announced  is  founded  upon 
the  better  reason,  arid  is  a  rule  both  valuable  and  necessary 
for  the  preservation  of  the  lives,  not  only  of  railroad  em- 
ployees, but  of  the  traveling  public  as  well. 

This  disposes  of  all  that  is  important  in  the  case. 

The  sixth,  seventh,  and  eighth  assignments  refer  to  the 
questions  asked  of  the  expert  witnesses.  We  think  they  were 
competent  under  Lafos  v.  Commonwealth,  84  Pa.  St.  200,  and 
Yardleyw.  Cuthbertson,'lQS  Id.  461;  56  Am.  Rep.  218. 

Judgment  affirmed.  

Servant  Assumes  Ordinart  Risks  of  Employment,  including  risk  of 
injury  from  neglect  of  fellow-servants:  Fisk  v.  Cent.  Pac.  R.  R.  Co.,  1  Am. 
St.  Rep.  22;  Columbia  etc.  R.  R.  Co.  v.  Troesch,  18  Am.  Rep.  578;  Brmon  v. 
Winona  etc.  R.  R.  Co.,  38  Id.  285;  Bryant  v.  Burlington  etc.  R.  R.  Co.,  55  Id. 
275;  Columbus  etc.  R.  R.  Co.  v.  Arnold,  99  Am.  Dec.  615. 

Master  is  Bound  to  Furnish  Reasonably  Safe  Machinery  and  Ap- 
pliances IN  Carrying  on  his  Business,  and  a  reasonably  safe  place  in 
which  the  work  may  be  performed:  Mormellv.  Maine  Cent.  R.  R.  Co.,  1  Am. 
St.  Rep.  321 ;  Smith  v.  Peninsular  Car  Works,  1  Id.  542;  BusMry  v.  New  York 
etc.  R.  R.  Co.,  1  Id.  843;  Gibson  v.  Pac.  R.  R.  Co.,  2  Am.  Rep.  497;  Cone  v. 
Delaware  etc.  R.  R.  Co.,  37  Id.  491;  Pennsylvania  etc.  R.  R.  Co.  v.  Mason,  58 
Id.  722;  Columbus  etc.  R.  R.  Co.  v.  Arnold,  99  Am.  Dec.  615,  and  note  628. 

Common  Employment  —  Who  are  Co-servants:  Laning  v.  New  York 
etc.  R.  R.  Co.,  10  Am.  Rep.  417;  Conolly  v.  Davidson,  2  Id.  154;  Lawler  v. 
Androscoggin  R.  R.  Co.,  16  Id.  492,  and  note  495;  Ryan  v.  Chiccujo  etc.  R.  R. 
Co.,  14  Id.  32;  Mathews  v.  Case,  50  Id.  151;  O'Brien  v.  Boston  etc.  R.  R.  Co., 
52  Id.  279;  Abend  v.  Terre  Haute  etc.  R.  R.  Co.,  53  Id.  616;  Rankin  v.  Mer- 
chants' etc.  Ti-ansp.  Co.,  54  Id.  874;  Chicago  etc.  R.  R.  Co.  v.  Harney,  92  Am. 
Dec.  286;  Fox  v.  Sandford,  67  Id.  588-597,  note;  who  are  not  co-servants: 
Coleman  v.  Wilmington  etc.  R.  R.  Co.,  60  Am.  Kep.  516;  Louisville  etc.  R.  R. 
Co.  V.  Conroy,  56  Id.  835;  Tiemey  v.  Minneapolis  etc.  R.  R.  Co.,  53  Id.  35; 
Darrigan  v.  New  York  etc.  R.  R.  Co.,  52  Id.  590;  Smith  v.  Wabash  etc.  R.  R. 
Co.,  1  Am.  St.  Rep.  729,  and  note. 

Railroad  Company  is  Bound  to  Adopt  and  Promulgate  Rules  for 
the  protection  of  its  employees  against  one  another's  negligence:  Abel  v. 
President  etc.  of  Del.  Js  Hudson  Canal  Co.,  57  Am.  Rep.  773. 

The  principal  case  is  cited  to  the  point  that  the  master  is  required  to 
provide  materials  and  implements  for  the  use  of  his  servant,  such  as  are 
ordinarily  used  by  persons  in  the  same  business;  but  he  is  not  required  to 
secure  the  best  known  materials,  or  to  subject  such  as  he  does  provide  to  a 
chemical  analysis,  in  order  to  settle  by  experiment  what  remote  and  possible 
hazard  may  be  incurred  by  their  use,  in  Allison  Mfg.  Co.  v.  McCormick,  118 
Pa.  St.  528. 
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Lynn  v.  Freemansburg  Building  and  Loan  Ass'n. 

[117  Pennsylvania  State,  l.} 

Pennsylvania  General  Law,  Act  of  1859,  confers  no  special  power  upon 
bailding  association,  incorporated  thereunder,  to  impose  fines;  and  the 
general  authority  of  such  association  in  this  respect  is  limited  to  such 
fines  as  are  imposed  under  by-laws  which  are  reasonable  and  lawful. 

By-law  of  Building  Association,  Incorporated  under  Pennsylvania 
Act  of  1859,  is  oppressive,  extortionate,  and  unreasonable,  and  is  there- 
fore void,  in  so  far  as  it  provides  that  every  stockholder  delinquent  in 
the  payment  of  his  monthly  dues  and  interest  "shall  forfeit  and  pay  the 
additional  sum  of  ten  cents  monthly  on  each  and  every  dollar  due  by 
him." 

Policy  of  Law  in  Pennsylvania  is,  that  Building  Associations  shall 
not  exact  oppressive  and  extortionate  fines  from  their  defaulting  mem- 
bers; and  in  the  absence  of  statutory  authority  to  exact  any  specified 
fine,  the  imposition  of  fines  in  excess  of  two  per  cent  per  month  is  to  be 
deemed  oppressive  and  unreasonable  by  policy  of  law. 

BinLDiNG  Association  —  Member  of  not  Estopped  by  Paying  Illegal 
Fine.  — A  member  of  a  building  association  became  indebted  to  it  for  a 
loan,  to  secure  the  payment  of  which,  with  interest,  he  gave  his  mort- 
gage, and  also  deposited  his  stock  as  collateral.  Becoming  delinquent 
in  the  payment  of  his  monthly  C.aes  and  interest,  he  was  charged,  under 
a  by-l;".w  of  the  association,  with  a  fine  of  ten  cents  monthly  on  each  dol- 
lar of  his  indebtedness  at  the  time  the  fines  were  imposed.  Under  a 
threat  that  his  mortgage  would  be  foreclosed,  and  his  stock  forfeited 
under  the  by-laws,  he  paid  the  association  a  sum  sufficient  to  cancel  his 
entire  indebtedness  for  fines,  dues,  and  interest,  which  payments  were 
made  voluntarily  for  the  purpose  of  squaring  his  accounts  with  the  asso- 
ciation; and  they  were  so  applied.  He  subsequently  became  delinquent 
in  the  payment  of  his  monthly  dues  and  fines,  when  the  association  de- 
clared his  stock  forfeited,  and  proceeded  by  scire  facias  on  the  mortgage. 
Held,  that  the  fines  having  been  imposed  under  an  invalid  by-law,  the 
defendant  was  not  concluded  by  his  payment  of  them,  and  that  credit 
therefor  should  be  given  on  the  amount  legally  due  under  the  mortgage. 

Scire  facias  sub  mortgage  by  the  Freemansburg  Building 
and  Loan  Association  against  Josephus  Lynn,  By  agreement 
of  parties,  the  case  was  submitted  to  the  decision  of  the  court 
without  a  jury.  The  facts,  so  far  as  material  to  the  points 
decided,  appear  in  the  head-note  and  opinion.  Upon  the  find- 
ings of  fact  and  conclusions  of  law,  the  court  made  a  calcula- 
tion and  decree  as  to  the  amount  for  which  judgment  should 
be  entered  against  the  defendant.  Exceptions  to  the  de- 
cision were  filed  by  both  parties,  when  the  court  entered  a 
modified  judgment  in  favor  of  the  plaintiff,  whereupon  the 
defendant  took  this  writ. 

Edward  J.  Fox  and  Edward  J.  FoXj  Jr.,  for  the  plaintiff  in 
error. 
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B.  F.  FacJcenthall  and  0.  H.  Meyers^  for  the  defendant  in 
error. 

By  Court,  Green,  J.  We  are  clearly  of  opinion  that  the 
literal  meaning  of  the  by-law  of  this  plaintiff  which  imposes 
fines  upon  members  for  non-payment  of  dues  or  interest  is, 
that  the  fine  of  ten  per  cent  is  imposed  upon  the  aggregate 
amount  of  all  money  due  at  the  end  of  each  month,  no  matter 
for  what  cause.  This  would  include  fines  previously  imposed, 
as  well  as  the  amount  previously  owing  for  dues  and  interest. 
The  question  then  arises,  whether  such  a  by-law  is  a  valid 
exercise  of  the  legislating  power  of  the  association. 

It  is  not  claimed  that  the  general  law  of  1859,  under  which 
the  plaintiflf  was  incorporated,  confers  any  special  power  to 
impose  fines,  and  hence  we  assume  that  the  right  to  enact  the 
by-law  in  question  is  merely  the  general  right  which  all  cor- 
porations possess,  of  enacting  suitable  by-laws  for  their  gov- 
ernment. The  provision  of  the  sixth  section  of  the  act  of 
1859,  that  no  premiums,  fines,  or  interest  on  such  premiums 
that  may  accrue  according  to  the  provisions  of  the  act  shall 
he  deemed  usurious,  must  be  held,  so  far  as  fines  are  con- 
cerned, to  be  limited  to  such  fines  as  are  imposed  under  by- 
laws which  are  lawful.  Is,  then,  the  by-law  in  question  a  valid 
by-law?  That  depends  upon  a  consideration  of  its  meaning 
and  eflfect. 

We  have  stated  the  meaning  of  this  by-law  to  be  that  the 
fine  is  imposed  each  month  upon  the  whole  amount  due  at 
the  end  of  each  month,  no  matter  for  what  cause.  The  words 
are,  "  each  and  every  stockholder  or  trustee  who  shall  neglect 
or  refuse  to  pay  his  monthly  dues  or  interest  as  often  as  the 
same  shall  become  due  and  payable  shall  forfeit  and  pay  the 
additional  sum  often  cents  monthly  on  each  and  every  dollar 
due  by  him."  It  is  clear  the  ten  cents  penalty  or  forfeiture  is 
to  be  paid  monthly.  This  being  so,  it  is  to  be  repeated  every 
month  during  which  the  amount  due  remains  unpaid.  The 
effect  of  this  would  be  that  if  at  the  end  of  December  in  any 
year  the  member  was  indebted  fifty  dollars  to  the  association, 
and  remained  so  throughout  the  year  following,  he  would  then 
owe  as  a  fine  twelve  times  the  original  penalty  on  that  one  de- 
fault; in  other  words,  120  per  cent  upon  the  principal  sum  for 
which  default  was  made.  In  addition  to  this,  he  would  also 
owe  the  full  interest  he  might  be  paying  on  the  amount  ex- 
pressed in  his  obligation,  no  matter  how  usurious  that  interest 
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might  be.  Still  further,  as  the  balance  is  to  be  struck  at  the 
end  or  each  month,  the  member  would  owe  at  that  time  all 
that  he  owed  at  the  end  of  the  preceding  month,  and  in  addi- 
tion thereto,  the  interest  and  penalty  for  the  current  month 
besides  the  dues;  and  the  account  would  be  made  up  by  char- 
ging him  with  ten  per  cent  upon  the  principal,  the  interest  and 
the  fine  due  at  the  end  of  the  preceding  month,  and  adding 
them  to  the  dues  and  interest  of  the  current  month.  If 
another  default  was  then  made,  the  same  process  would  be 
repeated  at  the  end  of  each  succeeding  month  during  the  con- 
tinuance of  the  defaults.  It  is  needless  to  enter  into  a  detailed 
computation  to  show  what  the  aggregate  result  of  such  a  pro- 
cess would  be  in  any  given  case.  That  it  is  unreasonable, 
extortionate,  and  oppressive  to  the  last  degree,  must  be  at  once 
conceded.  If  the  monthly  penalty  were  a  hundred  per  cent 
instead  of  ten,  it  would  only  be  a  difference  in  degree,  not  in 
character.  Of  course  if  there  is  an  unlimited  right  to  impose, 
by  means  of  a  by-law,  any  amount  of  fine  or  penalty  which 
the  association  may  please  to  ordain,  and  the  law  is  powerless 
to  interfere,  the  results  must  be  accepted,  no  matter  how  un- 
just or  oppressive  they  may  be.  But  we  do  not  so  understand 
the  law  upon  this  subject. 

The  fines  in  this  case  were  imposed  by  means  of  a  corporate 
by-law.  While  it  may  be  conceded  that  as  between  a  corpora- 
tion and  one  of  its  members  a  somewhat  difierent  rule  would 
prevail  from  that  which  would  be  applicable  as  between  the 
corporation  and  strangers,  yet  there  is  a  limit  of  authority 
even  when  corporators  only  are  afiected.  We  have  not  been 
referred  to  any  case  in  which  an  unlimited  authority  to  impose 
fines  by  a  building  association  has  been  declared  by  any  court. 
A  number  of  decisions  adverse  to  such  a  right  have  been  made 
by  courts  of  last  resort,  though  none  by  this  court,  the  direct 
question  having,  apparently,  never  been  before  us.  The  legis- 
lature of  Pennsylvania,  by  the  sixth  section  of  the  act  of  April 
10,  1879  (Pamph.  Laws,  17),  enacted  that  "fines  or  penalties 
for  the  non-payment  of  installments  of  dues,  interest,  and  bonus 
or  premiums,  shall  not  exceed  two  per  centum  per  month  on 
all  arrearages."  If  this  plaintiff  were  subject  to  this  law,  the 
question  would  be  settled  at  once,  and  all  of  the  fines  in  ex- 
cess of  two  per  cent  per  month  would  be  undoubtedly  illegal. 
But  the  plaintiff  was  chartered  under  the  act  of  1859,  and  it  is 
admitted,  or  at  least  found  by  the  court  below,  and  the  find- 
ing not  challenged,  that  it  has  never  accepted  the  provisions 
Am.  St.  Bkp.,  Vol.  II. —41 
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of  the  act  of  1879,  and  therefore  is  not  subject  to  it.  We  do 
not,  however,  see  that  this  circumstance  is  very  material,  be- 
cause there  is  no  previous  statutory  authority  to  exact  any 
specified  fine,  and  the  open  question  we  are  considering  is^ 
What  is  the  law  in  the  absence  of  such  authority?  It  is  very 
clear  now,  and  since  1879,  that  the  policy  of  the  law  in  this 
commonwealth  is,  that  building  associations  shall  not  exact 
oppressive  and  extortionate  fines  from  their  defaulting  mem- 
bers; and  we  feel  amply  justified  in  deciding,  as  we  now 
do,  that  a  fair  inference  flows  from  this  legislation  that  finea 
in  excess  of  two  per  cent  per  month  are  oppressive  and  unrea- 
sonable by  policy  of  law.  That  policy  is  put  in  the  form  of 
explicit  statutory  mandate  as  to  all  associations  which  are^ 
subject  to  the  operation  of  the  act  of  1879,  whether  by  sub- 
sequent incorporation,  or  by  previous  incorporation  and  sub- 
sequent acceptance.  As  to  the  time  anterior  to  the  statute,  wo 
feel  no  hesitancy  in  saying  that  a  monthly  penalty  of  ten  per 
cent,  repeated  by  arithmetical  progression  with  each  succeed- 
ing default,  was  clearly  oppressive,  extortionate,  and  unreason- 
able, by  policy  of  law  and  by  the  teachings  of  the  enlightened 
conscience  of  men.  The  efiect  of  such  a  taint  upon  a  by-law 
is  to  render  it  void,  and  hence  we  are  not  called  upon  to  fix  upon, 
any  rate  of  fine  which  would  have  been  reasonable,  and  hold 
the  by-law  good  for  that  rate  and  void  only  as  to  the  excess. 
The  taint  is  fatal  to  its  validity,  and  it  is  therefore  without  any 
force.  The  purpose  of  the  fine  is  merely  to  enforce  the  pay- 
ment cf  the  dues  and  interest,  and  as  this  is  only  an  obliga- 
tion for  the  payment  of  money,  the  extortionate  character  of 
the  penalty  becomes  the  more  conspicuous  in  proportion  to 
the  amount  by  which  it  exceeds  the  ordinary  rate  allowed  by 
law,  and  by  general  consent,  for  the  use  of  money.  No  sound 
reason  can  be  advanced  for  the  necessity  of  exacting  so  gross 
a  penalty  for  a  mere  omission  to  paj'  a  debt. 

The  question  has  been  before  other  courts  than  ours,  and  has 
been  adjudged  in  accordance  with  the  principles  stated.  Thus 
in  Ohio  the  legislature  of  the  state  expressly  authorized  build- 
ing and  loan  associations  to  levy  and  collect  from  their  mem- 
bers "  such  sums  of  money,  by  rate  of  stated  dues,  fines,  .... 
as  the  corporation  by  its  laws  may  adopt."  Here  would  seem 
to  be  an  unlimited  authority  to  the  associations  to  impose  any 
amount  of  fines  they  might  see  fit,  but  the  supreme  court  of 
Ohio  said,  in  a  case  arising  under  its  provisions:  "It  is  to  be 
regretted  that  the  legislature  was  not  more  specific  in  making 
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the  grant  of  power  thus  intended  to  be  conferred That 

there  are  limits,  however,  beyond  which  the  corporation  by  its 
by-laws  cannot  go,  is  undoubted:  1.  The  amount  of  the  fine 
must  be  reasonable;  2.  It  can  be  imposed  only  by  way  of 
punishment  for  some  delinquency  in  the  performance  of  a 
duty  which  the  member  may  owe  to  the  corporation  by  reason 
of  his  membership;  3.  It  is  unreasonable,  and  therefore  we 
assume  that  the  legislature  did  not  intend  that  more  than  one 
fine  should  be  imposed  for  the  same  delinquency":  Hagerman 
V.  Ohio  B.  &  S.  A&s'n,  25  Ohio  St.  186;  Forest  City  United  Land 
and  Building  Ass'n  v.  Gallagher,  25  Id.  208. 

In  Endlich  on  Building  Associations,  sec.  412,  the  writer 
says:  "But  the  courts  have  been  unanimous  in  discounte- 
nancing a  repeated  imposition  of  the  same  fine  increased 
every  time  upon  the  principle  of  arithmetical  progression. 
Thus  where  the  fine  upon  each  share's  dues  in  arrear  was  for 
the  first  month  12  cents,  for  the  second  month  37  cents,  for 
the  third  month  75  cents,  for  the  fourth  month  $1.25,  and  for 
every  following  month  50  cents  more  than  the  amount  charged 
in  the  preceding  one,  the  rate  was  held  to  be  unreasonable  and 
exorbitant";  citing  Second  New  York  Building  Ass'n  v.  Gallier, 
cited  by  Birdseye,  J.,  in  Citizens'  Mutual  Loan  and  Accumu- 
lating Fund  Ass'n  v.  Webster,  25  Barb.  263.  Mr.  Endlich,  in 
section  413  of  his  excellent  work,  says:  "The  proper  measure 
of  fines  is  the  real  damage  the  building  association  sustains 
from  the  failure  of  a  member  to  pay  his  dues,  which  damage 
is  really  equal  to  interest  upon  the  amount,  together  with  the 
proportion  coming  to  it  from  the  then  attainable  premiums 
upon  the  sale  of  money.  The  fine  should  be  slightly  in  excess 
of  this,  so  as  to  make  it  more  profitable  to  the  member  to  pay 

promptly  than  to  lag  behind A  fine  of  from  one  to  two 

per  cent  per  month  would  in  nearly  all  cases  be  sufficient  and 
just";  citing  Ocmxdgee  Building  and  Loan  Ass'n  v.  Thovison, 
52  Ga.  427.  While  we  express  no  binding  opinion  upon  this 
subject,  as  it  is  not  necessarily  before  us,  there  is  much  good 
sense  in  the  suggestion,  and  the  amount  of  the  reasonable  fine 
intimated  in  such  cases  seems  to  accord  very  closely  with  the 
amount  fixed  by  our  own  law  of  1879. 

The  argument  that  only  one  fine  could  be  imposed,  because 
the  legislature  could  not  bo  presumed  to  have  intended  to  au- 
thorize more  than  one,  is  not  applicable  in  the  present  case, 
because  we  are  construing^  not  a  legislative  enactment,  which 
must  be  enforced  as  far  as  may  be,  but  a  by-law  of  a  corpo- 
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ration,  which  is  plainly  in  violation  of  the  principles  we  have 
stated,  and  therefore  of  no  effect  whatever.  In  Maryland  the 
same  ruling  appears  to  have  been  made  in  the  cases  of  Shan- 
non V.  Howard  Building  Ass^n,  36  Md.  383,  and  Monumental 
Building  Ass^  v.  Lewin,  38  Id.  445. 

The  general  rule  that  by-laws  of  corporations  must  be  rea- 
sonable, and  must  not  be  oppressive  on  peril  of  invalidity,  is 
such  familiar  doctrine  that  a  citation  of  authorities  in  support 
of  it  is  unnecessary.  In  Endlich  on  Building  Associations,  at 
section  271,  it  is  said:  "And  all  by-laws,  to  be  binding,  must 
be  in  conformity, — 1.  With  existing  and  supreme  laws;  .... 
2.  With  the  charter,  its  letter  and  spirit;  3.  With  reason 
and  equity":  Angell  and  Ames  on  Corporations,  sec.  347.  The 
same  rule  exists  as  to  ordinances  of  municipal  governments 
as  was  held  in  Kneedler  v.  Borough  of  Norristown,  100  Pa.  St. 
368;  45  Am.  Rep.  384.  For  the  reasons  we  have  stated,  we 
hold  that  the  by-law  of  the  plaintiff  imposing  the  ten  per  cent 
penalty  in  question  is  unreasonable  and  oppressive,  and  there- 
fore invalid  and  of  no  effect. 

It  is  argued,  however,  that  the  fines,  or  some  of  them,  were 
voluntarily  paid  by  the  defendant,  and  therefore  cannot  be 
recovered  back.  This  is  not  an  action  to  recover  back  the 
illegal  fines,  but  a  scire  facias  by  the  association  oa  the  mort- 
gage given  by  the  defendant;  and  the  question  is.  For  what 
amount  shall  judgment  be  entered?  or  rather,  how  much  is 
legally  due  on  the  mortgage?  There  is  a  clear  distinction 
between  a  suit  to  recover  back  moneys  which  have  been  paid 
by  mistake  either  of  law  or  fact,  and  interposing  as  a  defense 
such  payments  as  could  not  have  been  recovered  on  account 
of  their  illegality.  In  the  latter  class  of  cases,  the  payments, 
as  a  rule,  are  credited  on  the  amount  legally  due.  This  is 
always  done  in  cases  of  usurious  payments  where  the  obliga- 
tion is  still  outstanding.  We  can  see  no  difference  in  princi- 
ple between  that  class  of  cases  and  the  present.  While  it 
may  be  true  that  the  fines  are  no  part  of  the  mortgage  debt, 
it  is  also  true  that  they  are  moneys  paid  by  defendant  to 
plaintiff  in  consequence  of  a  relation  of  debtor  and  creditor 
existing  between  them;  and  if  the  creditor  have  no  right  to 
receive  them  as  fines,  he  has  no  right  to  receive  them  in  any 
other  capacity  than  as  creditor.  Being  received  by  a  creditor, 
it  is  obvious  the  moneys  thus  paid  must  be  applied  to  what- 
ever was  legally  due.  Even  if  the  question  depended  upon 
whether  the  defendant  made  the  payments  distinctively  as 
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for  fines,  the  evidence  is  not  at  all  clear  that  such  was  the 
fact.  A  gross  sum  was  paid,  of  which  the  fines  were  a  part; 
but  no  specific  receipt  was  given,  and  the  credits  entered  in 
the  account  were  in  aggregate  sums.  But  we  think  this  fea- 
ture of  the  case  quite  immaterial,  since  the  payments,  so  far 
as  the  fines  are  concerned,  were  for  illegal  demands  which 
the  plaintiff  could  not  claim,  and  having  received  them,  can- 
not, either  in  law  or  in  conscience,  retain  them.  The  question 
in  this  proceeding  is  only  how  much  is  legally  due  upon  the 
obligation  in  suit;  and  in  determining  that  question,  credit 
should  be  given  for  all  moneys  claimed  and  received  as  fines. 
Judgment  reversed,  and  record  remitted,  with  directions 
that  the  amount  due,  if  any,  upon  the  mortgage  in  suit  be 
determined  in  accordance  with  the  foregoing  opinion. 


What  By-laws  Private  Corporation  may  Adopt:  Sayre  v.  LouisviUe 
etc.  Ass'n,  85  Am.  Dec.  613,  and  note  617;  Flint  v.  Pierce,  96  Id.  691,  and 
note  692. 

By-laws,  Validity  of,  and  how  Determined:  State  v.  Overton,  61  Am. 
Dec.  671;  MecJianic^'  Bank  v.  Merchants^  Dank,  100  Id.  388. 

Corporation  cannot,  by  Re.solution  or  By-laws,  impose  personal  and 
individual  liability  upon  its  members,  unless  the  power  is  specially  granted 
in  the  charter  or  by  general  statute:  Reid  v.  Eatonton  Mfg.  Co.,  2  Am.  Rep. 
503. 

Building  and  Loan  Associations,  History  and  Objects,  etc.:  See 
Robertson  v.  Homestead  Ass'n,  69  Am.  Dec.  145,  and  extended  note  150;  North 
American  Building  Ass'n  v.  Sutton,  78  Id.  349,  and  note  353;  Stein  v.  Indian' 
apolis  Building  etc  Ass'n,  81  Id.  353. 


Sylvius  v.  Kosek. 

[117  Pennsylvania  State,  67.] 

Evidence  Requisite  to  Reform  Written  Instrument  on  ground  of  fraud, 
accident,  or  mistake  must  be  clear,  precise,  and  indubitable.  If  the 
evidence,  when  admitted,  is  not  such  as  would  move  a  chancellor  to  re- 
form the  contract  or  deed,  the  case  should  not  be  submitted  to  the  jury 
without  binding  instructions  as  to  its  insufficiency. 

When  It  is  Sought  to  Impeach  Written  Contract  by  Defense  Purely 
Equitable,  opposing  testimony  of  plaintiff  to  such  defense  is  conclusive, 
unless  contradicted  by  two  witnesses,  or  one  witness  and  corroborating 
circumstances  equivalent  to  a  second  witness. 

Evidence  to  Reform  Written  Contract  is  Insufficient,  which  only  show* 
that  a  third  person,  to  whom  it  was  intrusted  merely  for  the  purpose  of 
delivery  to  the  defendant,  fraudulently  misread  it  to  the  latter  when  ha 
signed  it.  ' 
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Assumpsit  by  George  D,  Sylvius  against  John  Kosek,  to  re- 
cover the  contract  price  for  materials  furnished  and  work  done 
in  the  construction  of  certain  tenement  houses.  The  plaintiflF's 
claim  was  founded  upon  a  written  contract,  which  he  put  in 
evidence,  and  made  out  his  case  by  proof  of  performance 
according  to  its  terms.  The  defendant  sought  to  defeat  the 
recovery  of  the  contract  price,  upon  the  ground  that  a  material 
part  of  the  verbal  agreement  arrived  at  between  the  parties  for 
the  erection  of  the  houses  was  fraudulently  omitted  from  the 
■written  contract  put  in  evidence  by  the  plaintiff,  and  that  in 
order  to  complete  the  buildings  as  contemplated  by  the  true 
contract,  the  defendant  had  expended  $1,050,  which  he  claimed 
■should  be  deducted  from  the  plaintiff's  claim.  The  substance 
of  the  defendant's  testimony,  and  the  material  assignments  of 
error,  appear  in  the  opinion.  The  jury  found  a  verdict  for  the 
plaintiflf  for  the  contract  price,  less  the  deduction  claimed  by 
the  defendant,  whereupon  the  plaintiff  took  this  writ. 

/.  V.  Darling^  E.  P.  Darling,  and  William  Penn  Ryman,  for 
the  plaintiff  in  error. 

John  T.  Lenahan,  for  the  defendant  in  error. 

By  Court,  Sterrett,  J.  In  response  to  the  prima  facie  case 
presented  by  plaintiff's  evidence,  including  the  written  con- 
tract on  which  the  action  is  grounded,  defendant  undertook  to 
prove  that  an  important  provision  of  their  verbal  agreement  in 
relation  to  building  the  houses  was  fraudulently  omitted  from 
the  written  contract  prepared  in  duplicate  by  plaintiff,  and  sub- 
mitted to  him  for  his  signature.  He  testified  in  substance 
that  plaintifiF,  having  verbally  agreed  to  build  the  houses  for  a 
fixed  sum,  including  wainscoting  in  lieu  of  plastering,  under- 
took to  prepare  and  send  him  for  execution  duplicate  copies 
of  their  agreement,  erabod3dng  that  and  all  other  provisions 
thereof;  that,  instead  of  doing  so,  he  wrote  and  sent  by  the 
hand  of  Roushey  duplicates  from  which  the  provision  in  ques- 
tion was  omitted;  that  inasmuch  as  he  was  not  sufficiently 
familiar  with  English  to  read  the  contract,  he  asked  Roushey 
to  read  it,  and  he  read  it  as  though  it  contained  the  provision 
in  regard  to  wainscoting,  and  thereupon  he  executed  the  con- 
tract in  duplicate,  believing  it  embodied  all  the  provisions  of 
their  verbal  agreement. 

In  view  of  the  foregoing  testimony,  and  the  uncontradicted 
evidence  as  to  Roushey's  authority  in  the  premises,  plaintiff, 
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in  his  third  point,  requested  the  court  to  charge  as  follows: 
^'  In  order  to  bind  the  plaintiff  by  the  alleged  representations, 
made  by  Roushey  at  the  time  of  the  execution  of  the  written 
contract,  it  must  be  shown  affirmatively  that  Roushey  had 
authority  from  plaintiff  to  make  such  representations,  and 
that  the  burden  of  proof  is  on  defendant,  who  seeks  to  take  ad- 
vantage of  those  representations.  The  simple  testimony  that 
Roushey  was  authorized  to  take  the  contract  to  Kosek  to  be 
signed  is  not  sufficient  evidence  to  establish  that  authority. 
There  being  no  other  evidence  in  this  case  tending  to  establish 
or  prove  such  authority,  the  jury  must  find,  as  matter  of  fact, 
that  none  existed,  and  plaintiff  is  not  bound  by  representations 
alleged  to  have  been  made  by  Roushey."  The  court  declined 
to  affirm  this  point  as  a  whole,  saying:  *'  We  cannot  say,  gen- 
tlemen, in  the  language  of  the  point,  that  there  is  no  otlier 
evidence  in  the  case  than  that  alluded  to.  In  its  length  and 
hreadth,  we  cannot  affirm  this  point;  it  is  therefore  disaf- 
firmed." 

In  plaintiff's  fourth  point,  the  court  was  further  requested 
to  charge:  "  It  being  the  uncontradicted  evidence  that 
Roushey's  authority  was  to  deliver  the  contract  to  Kosek, 
and  that  if  read  at  all,  such  reading  was  at  the  request 
and  by  direction  of  Kosek,  this  constitutes  and  makes 
Roushey  the  agent  of  Kosek,  and  nothing  that  may  have 
been  said  or  done  by  Roushey,  so  acting,  can  in  any  way 
bind  the  plaintiff."     This  point  was  also  refused. 

Each  of  these  points  was  fully  warranted  by  the  evidence 
before  us;  and  as  correct  legal  propositions,  based  upon  the 
undisputed  facts  of  the  case,  they  should  have  been  severally 
affirmed.  Roushey  was  intrusted  with  the  papers  merely  for 
the  purpose  of  delivering  them  to  defendant.  The  evidence 
proves  this,  and  nothing  more.  If  he  read  them  to  Kosek  at 
his  request,  he  did  so  as  the  agent  of  the  latter,  and  not  of  the 
plaintiff.  If  Kosek  chose  to  make  him  his  own  agent  for  that 
purpose,  and  the  contract  was  incorrectly  read,  it  was  neither 
the  fault  nor  the  act  of  the  plaintiff.  The  ninth  and  tenth 
assignments  of  error  are  sustained. 

It  is  conceded  by  the  learned  counsel  for  defendant  that  the 
defense  is  in  the  nature  of  a  bill  brought  to  reform  the  written 
contract  on  the  ground  of  fraud.  The  rules  of  evidence  appli- 
cable to  such  cases  are  too  well  established  to  admit  of  any 
doubt.  The  evidence  requisite  to  reform  a  written  instrument 
on  the  ground  of  fraud,  accident,  or  mistake  must  be  clear, 
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precise,  and  indubitable:  Murray  v.  New  York  etc.  R.  R.  Co.j 
103  Pa.  St.  37.  If  the  evidence,  when  admitted,  is  not  such 
as  would  move  a  chancellor  to  reform  the  contract  or  deed,  the 
case  should  not  be  submitted  to  the  jury  without  binding  in- 
structions as  to  its  insuflBciency:  Phillips  v.  Meily,  106  Id. 
536.  Again,  the  answer  of  a  plaintiff  to  such  a  defense  as  is 
set  up  in  this  case  is  conclusive,  unless  contradicted  by  two 
witnesses,  or  one  witness  and  corroborating  circumstances 
equivalent  to  a  second  witness;  and  now  that  parties  are 
competent  witnesses,  and  each  may  oppose  his  oath  to  that 
of  the  other,  when  written  contracts  or  obligations  are  sought 
to  be  impeached  by  defenses  purely  equitable,  the  reason  is 
stronger  than  ever  for  enforcing  the  rules  of  equity  applicable 
to  such  cases:  Phillips  v.  Meily,  supra;  Juniata  Building 
Ass'n  V.  Hetzel,  103  Pa.  St.  507.  Tested  by  these  and  other 
rules  of  evidence  applicable  to  such  defenses  as  the  one  under 
consideration,  we  think  the  evidence  was  insufficient  to  justify 
the  submission  of  the  alleged  fraud  to  the  jury. 

It  is  unnecessary  to  notice  specially  the  remaining  specifica- 
tions of  error.  What  has  been  said  disposes  of  the  controlling 
questions  in  the  case. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Mistake,  Accident,  and  Fkaud,  Relief  against  in  Equity:  Emerson 
V.  Navarro,  98  Am-  Dec.  534,  and  note  539;  Simpson  v.  Montgomery,  99  Id. 
228;  Kilmer  V.  Smith,  33  Am.  Rep.  613;  Griffith  v.  Toumley,  33  Id.  476;  Gard- 
ner V.  Moore,  61  Id.  454,  and  note  458. 

Parol  Evidence,  Admissibility  of  to  Reform  Written  iNSTRtrMKNT: 
Dunliam  v.  C/uUJiam,  73  Am.  Dec.  228,  and  note  235;  the  proof  must  be  clear 
and  satisfactory:  Smith  v.  Jordan,  97  Id.  232. 

In  Absence  of  Mutual  Mistake,  Fraud,  or  Concealment,  equity  will 
not  reform  instrument,  even  aa  between  the  parties,  where  the  plaintiff  exe- 
cuted it  without  reading  it,  having  been  sent  to  him  by  his  attorney,  and 
supposing  it  to  be  a  copy  of  a  different  instrument  previously  executed  by 
him:  Kennerty  v.  EUiwan  Phosphate  Co.,  53  Am.  Rep.  669. 
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First  National  Bank  of  Tamaqua  v.  Shoemaker. 

1117  Pennsylvania  State,  94.] 

Holder  of  Bank  Check  has  No  Right  of  Action  thereon  against 
Bank,  when  there  haa  been  no  acceptance  by  the  bauk,  although  there 
may  be  funds  of  the  tb-awer  in  the  hands  of  the  bank  sufficient  to  pay 
the  check  at  the  time  of  presentment. 

Drawer  of  Bank  Check  Payable  to  Order  of  Another  has  no  right 
of  action  upon  the  check  aa  an  obligation  payable  to  himself,  but  has  a 
right  of  action  against  the  bank  to  recover  damages  for  the  dishonor  of 
hia  check,  or  specifically  to  recover  the  amount  of  his  deposit. 

In  Action  by  Payee  of  Non-accepted  Bank  Check  against  Bank,  it  is 
error  to  allow  amendment  of  record  substituting  the  drawer  as  the  legal 
plaintiff  for  the  use  of  the  payee,  particularly  when  the  drawer's  rights 
of  action  against  the  bank  to  recover  damages  for  the  dishonor  of  his 
check,  or  to  recover  the  balance  of  his  deposit,  are  barred  by  the  statute 
of  limitations. 

Amendment  of  Declaration  will  not  be  Allowed  if  new  cause  of  ac- 
tion is  thereby  introduced,  especially  where  the  new  cause  of  action  is  so 
old  as  to  have  been  barred  by  the  statute  of  limitations. 

Action  of  assumpsit  upon  a  bank  check,  brought  by  Shepp 
&  Co.  against  the  First  National  Bank  of  Tamaqua.  One 
Shoemaker,  being  indebted  to  D.  Shepp  &  Co.,  gave  them  his 
check,  dated  August  26,  1874,  on  said  bank  in  payment.  On 
the  same  day  the  firm  indorsed  the  check,  and  presented  it 
for  payment,  which  was  refused.  The  check  was  then  pro- 
tested for  non-payment,  and  this  suit  was  commenced  by 
Shepp  &  Co.  to  recover  its  amount.  At  the  time  of  giving  the 
check,  Shoemaker  was  a  depositor  in  the  defendant  bank,  and 
had  a  deposit  with  the  bank  more  than  sufl&cient  to  meet  the 
check.  On  the  trial.  Shoemaker  testified  on  cross-examination 
that  on  the  morning  of  August  26,  1874,  and  before  making 
the  check  in  suit,  he  had  gone  to  the  bank  himself  with  a 
check,  payment  of  which  was  refused.  The  check  in  suit  was 
then  ofiered  in  evidence,  with  the  certificate  of  protest,  and  the 
evidence  was  admitted.  Exception  by  the  defendant.  The 
plaintiff's  then  moved  to  amend  the  record  by  adding  the  name 
of  "  John  A.  Shoemaker  to  the  use  of  D.  Shepp  &  Co.,"  as 
party  plaintiffs,  and  the  court  allowed  the  amendment.  Ex- 
ception by  defendant.  The  defendant  gave  evidence  that  in 
June,  1874,  the  bank  had  discounted  for  Shoemaker  a  note  of 
the  Tamaqua  Rolling  Mill  Company,  to  mature  on  August  26, 
1874;  that  on  August  18,  1874,  the  bank  discounted  another 
note  of  the  rolling  mill  company  to  the  order  of  Shoemaker, 
upon  the  express  condition,  assented  to  by  him,  that  the  pro- 
ceeds should  be  applied  to  the  payment  of  the  other  roiling 
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mill  note  maturing  August  26th;  that  on  August  25,  1874, 
Shoemaker  made  a  deposit  in  cash  sufficient,  with  the  proceeds 
of  the  second  note,  to  make  up. the  amount  of  the  first  note  to 
be  taken  up  the  day  following;  that  the  Tamaqua  Rolling  Mill 
Company  failed  about  the  time  of  maturity  of  the  first  note, 
and  that  the  second  note  discounted  was  protested  for  non- 
payment and  was  never  paid;  and  that  on  the  morning  of  Au- 
gust 26,  1874,  Shoemaker  presented  his  check  to  withdraw  the 
amount  to  his  credit,  and  was  refused  payment.  Shoemaker 
admitted  the  cash  deposit  on  August  25,  1874,  but  denied  that 
such  deposit  with  the  proceeds  of  the  second  note  was  intended 
as  sufficient  to  take  up  the  first  note,  and  also  denied  the 
alleged  agreement  that  the  proceeds  of  the  second  note  should 
be  applied  to  the  payment  of  the  first.  Other  facts  appear  in 
the  opinion.  Under  the  charge  of  the  court,  the  jury  found  a 
verdict  for  the  plaintifiB  for  the  whole  amount  of  the  check, 
and  interest  thereon.  Whereupon  the  defendant  took  this 
writ. 

Guy  E.  Farquhar,  for  the  plaintiff  in  error. 

S.  K.  Kaercher  and  H.  B.  Graff,  for  the  defendant  in  error. 

By  Court,  Green,  J.  It  has  been  repeatedly  held  that  the 
holder  of  a  bank  check  has  no  right  of  action  on  the  check 
against  the  bank.  Although  there  may  be  funds  of  the  drawer 
sufficient  to  pay  the  check  in  the  hands  of  the  bank  at  the 
time  of  presentment,  and  no  other  appropriation  of  them 
made,  yet  the  bank  may  refuse  payment  without  subjecting 
itself  to  a  suit  by  the  holder:  Saylor  v,  Bushong,  12  Week. 
Not.  Cas.  81;  Northumberland  Bank  y.  McMichael,  106  Pa.  St. 
460;  51  Am.  Rep.  529;  Bank  of  Republic  v.  Millard,  10  Wall. 
152.  In  Harrisburg  Nat.  Bank's  Appeal,  10  Week.  Not.  Cas.  41, 
we  said  that  an  ordinary  bank  check  *'  is  neither  a  legal  nor 
an  equitable  assignment  or  appropriation  of  a  corresponding 
amount  of  the  drawer's  funds  in  the  hands  of  the  drawee.  It 
gives  the  payee  no  right  of  action  against  the  drawee,  nor  any 
valid  claim  to  the  funds  of  the  drawer  in  his  hands."  Of 
course  if  the  bank  has  accepted  the  check  in  the  hands  of  the 
holder,  it  then  becomes  liable  to  pay,  and  must  respond  in  aa 
action  by  the  holder. 

In  the  present  case  there  was  no  acceptance  of  Shoemaker's 
check  in  favor  of  Shepp  &  Co.,  nor  any  acts  done  indicating 
an  intention  to  accept  it.  On  the  contrary,  payment  was  re- 
fused as  soon  as  it  was  presented.     The  action  was  brought 
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by  Shepp  &  Co.  in  their  own  name  only,  in  August,  1874.  On 
the  trial  in  November,  1885,  the  court  permitted  an  amend- 
ment of  the  record'^by  adding  "  John  A.  Shoemaker  to  the  use 
of  D.  Shepp  &  Co.,"  and  a  recovery  was  then  had  upon  the 
theory  that  the  cause  of  action  was  the  same,  and  it  was  sim- 
ply adding  the  name  of  the  legal  plaintiff.  But  it  is  very  clear 
that  the  cause  of  action  is  not  the  same  in  any  point  of  view, 
and  that  John  A.  Shoemaker  could  not  be  the  legal  plaintiff 
in  an  action  upon  the  check  in  suit.  It  is  a  check  drawn  by 
Shoemaker  payable  to  the  order  of  Shepp  &  Co.,  and  hence 
the  whole  right  of  action  upon  it  was  vested  in  Shepp  &  Co. 
when  accepted  by  the  bank.  Shoemaker  could  in  no  circum- 
stances bring  an  action  upon  the  check  as  an  obligation  pay- 
able to  himself.  He  could  sue  the  bank  to  recover  damages 
for  dishonoring  his  check,  or  he  could  bring  an  action  of  as- 
sumpsit to  recover  the  amount  of  his  deposit  as  for  money  had 
and  received;  but  in  no  event  could  he  maintain  any  action 
upon  the  check  itself.  In  2  Parsons  on  Bills  and  Notes,  61,  it  is 
thus  said:  "One  of  the  many  reasons  why  the  holder  of  a 
check,  upon  the  refusal  of  the  bank  to  pay  it,  having  sufH- 
cient  funds  of  the  drawer  therefor,  cannot  maintain  an  action 
against  the  bank,  is  the  existence  of  such  a  right  of  action  on 
the  part  of  the  drawer,  who  may  sue  the  bank  in  tort  for  the 
wrong  done,  or  in  assumpsit  for  the  breach  of  the  implied  con- 
tract to  honor  promptly  the  customer's  checks.  In  such  action 
nominal  damages  may  be  recovered,  though  no  actual  damage 
be  shown."  The  writer  further  states  that  the  jury  may 
give  the  plaintiff  in  such  an  action  such  reasonable  damages 
as  he  may  have  sustained  from  the  dishonor.  It  follows  that 
adding  Shoemaker's  name  as  legal  plaintiff  conferred  no  addi- 
tional right  of  action  upon  Shepp  &  Co.  in  relation  to  the  check 
in  suit. 

As  to  Shoemaker's  right  of  action  to  recover  damages  for  the 
dishonor  of  his  check,  or  specifically  to  recover  his  deposit,  it 
was  of  course  entirely  different  from  any  right  of  action  pos- 
sessed by  Shepp  &  Co.  either  on  the  check  or  for  any  other 
cause,  and  hence  the  amendment  could  not  properly  be 
allowed.  Either  of  Shoemaker's  rights  of  action  was  sub- 
ject to  the  bar  of  the  statute  of  limitations  several  years  be- 
fore the  amendment  was  allowed;  and  therefore  it  was  error 
to  permit  the  amendment  against  the  present  defendant,  who 
would  thereby  be  deprived  of  the  privilege  of  pleading  the 
«tatute.     An  amendment  to  a  declaration  will  not  be  allowed 
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if  a  new  cause  of  action  is  thereby  introduced,  especially 
where  the  new  cause  is  so  old  as  to  have  been  barred  by  the 
statute  of  limitations:  Wright  v.  HarVs  AdmWy  44  Pa.  St.  454. 
See  also  Smith  v.  Smith,  45  Id.  404,  and  Tyrrill  v.  Lamb,  96 
Id.  464. 

The  assignments  of  error  are  all  sustained. 

Judgment  reversed. 

Bank  is  not  Liable  to  Pat  Check  Drawn  thereon  by  DEPOsrroR, 
except  by  its  acceptance  thereof  in  writing:  Lynch  v.  First  Nat.  Bank,  1 
Am.  St.  Rep.  80.3;  and  see  National  Bank  v.  Second  Nat.  Bank,  35  Am. 
Rep.  236;  Nelson  v.  First  Nat.  Bank,  95  Am.  Dec.  510.  Compare  Bichford 
V.  First  Nat.  Bank,  89  Id.  436,  and  note  442;  CMcago  etc.  Fire  Ins.  Co.  v. 
Stanford,  81  Id,  270. 

Drawing  Check  itpon  Bank  in  Which  Drawer  has  No  Funds,  and 
Uttering  It,  is  Fraud:  Peterson  v.  Union  Nat.  Bank,  91  Am.  Dec.  146. 

Bank  Check,  Rights  of  Holder  of:  FogarUes  v.  State  Bank,  78  Am. 
Dec.  468,  and  note  475;  ^tna  Nat.  Bank  v.  Fourth  Nat.  Bank,  7  Am.  Rep. 
314;  Carr  v.  National  Security  Bank,  9  Id.  6,  and  note  9;  Exchange  Bank  v. 
Rice,  9  Id.  1;  Seventh  Nat.  Bank  v.  Cook,  13  Id.  751,  and  note  752;  no  action 
lies  in  favor  of  the  holder  against  the  drawee  before  acceptance:  Dickinson 
V.  Coates,  49  Id.  228;  Creveling  v.  Bloomsbury  NaL  Bank,  60  Id.  417;  North- 
umberland Bank  V.  MeMichael,  51  Id.  529. 


KiCHARD  V,  Allen. 

[117  Pennsylvania  Statb,  199.1 

Partnership  is  Distinct  Entitt,  Joint  Effects  of  Which  Belong  to  It, 
and  levies  upon  the  partnership  eflFects  for  the  several  debts  of  the  indi- 
vidual members  of  the  firm  create  no  lien  upon  those  effects,  and  are,  in 
fact,  as  nugatory  as  though  levied  upon  the  property  of  a  stranger. 

Levy  upon  Partnership  Property  under  Execution  Issued  on  Judg- 
ment AGAINST  Firm  creates  valid  lien,  though  made  subsequent  to  a 
levy  on  the  same  property  under  executions  against  the  several  members 
of  the  firm,  and  a  sale  thereon  vests  in  the  vendee  the  absolute  owner- 
bhip  of  the  property. 

Action  in  trespass  vi  et  armis  against  the  defendant  Allen, 
as  the  sheriff  of  Warren  County.  It  appeared  that  Sargent 
and  Holt  were  partners,  and  that  the  property  in  suit  belonged 
to  the  firm.  The  property  was  levied  upon  by  a  constable  un- 
der executions  issued  against  the  individual  members  of  the 
firm,  and  he  advertised  a  sale  of  the  same  to  be  made  Septem- 
ber 7,  1883.  The  executions  were  in  form  the  usual  execu- 
tions issued  by  a  justice  of  the  peace,  and  were  levied  on  the 
property  prior  to  September  4,  1883,  on  which  date  Holt,  with 
Sargent's  consent,  executed  a  judgment  note  in  the  firm  name 
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to  one  Copeland  for  seven  hundred  dollars,  due  one  day  after 
date.  On  September  6,  1883,  judgment  was  entered  on  this 
note,  and  an  execution  was  issued  thereon,  which  came  to  the 
hands  of  the  sheriff  early  in  the  evening  of  that  day.  On 
the  morning  of  September  7,  1883,  and  before  the  constable's 
sale,  the  sheriff  and  defendant  herein,  by  virtue  of  the  Cope- 
land  execution,  levied  upon  the  property  in  dispute.  On 
the  same  day  the  constable,  by  virtue  of  the  separate  execu- 
tions against  Sargent  and  against  Holt,  sold  the  property  by 
one  sale  to  the  plaintiffs  herein  for  fifty  dollars,  which  was 
paid  by  them.  On  September  22,  1883,  the  sheriff  by  virtue 
of  the  execution  in  favor  of  Copeland,  and  after  notice  of 
the  plaintiffs'  claim  of  title,  sold  the  same  property  to  Cope- 
land for  $250.  Under  the  agreement  of  parties,  the  jury  fixed 
the  damages  at  $373.75,  as  of  the  date  of  the  trial.  The  court 
entered  judgment  for  the  defendant,  and  the  plaintiffs  took 
this  writ. 

Charles  H.  NoyeSf  J.  H.  Dor  ley,  WUbur^  and  SchnuTj  for  the 
plaintiffs  in  error. 

S.  T.  Neill,  R.  Brown,  and  Charles  W.  Stone,  for  the  defendant 
in  error. 

By  Court,  Gordon,  C.  J.  We  may  admit,  for  the  purposes 
of  this  case,  however  doubtful  the  proposition,  that  a  constable 
may  levy  an  execution  which  he  holds  against  an  individual 
member  of  a  firm  on  his  interest  in  the  goods  and  assets  of 
the  partnership;  yet,  even  with  this  admission,  the  case  in 
hand  is  by  no  means  determined  in  favor  of  the  plaintiffs  in 
error.  The  constable's  levies  were  necessarily  confined  to  the 
property  of  the  individuals  against  whom  they  were  issued, 
qua  individuals,  and  his  seizure  of  the  goods  of  the  firm  was 
a  trespass,  and  legally  void.  A  partnership  is  a  distinct  en- 
tity, and  the  joint  effects  belong  to  it,  and  not  to  the  several 
partners:  Doner  v.  Stauffer,  1  Penr.  &  W.  198;  21  Am.  Dec. 
370.  It  follows  that  the  levies  on  the  goods  of  the  firm  of 
Sargent  and  Holt,  for  the  several  debts  of  the  individual 
members  of  that  firm,  created  no  lien  upon  those  goods,  and 
were,  in  fact,  as  nugatory  as  though  levied  upon  the  property 
of  a  stranger.  Admittedly,  had  the  sale  been  on  but  one  of 
the  writs,  the  purchaser  would  have  taken  no  right  in  the  firm 
assets,  but  only  the  right  to  compel  an  account  with  the  con- 
tinuing partner,  and  such  also  is  the  purport  of  the  first  sec- 
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tiou  of  the  act  of  the  8th  of  April,  1873.  If,  however,  a  levy 
on  the  interest  of  a  single  partner  would  have  created  no  lien 
on  the  goods  in  controversy,  we  cannot  see  how  a  levy  on  the 
individual  interests  of  both  could  alter  the  legal  aspect  of 
aflfairs,  for  in  either  case  those  interests  were  several,  and  the 
firm  rights  remained  unaffected.  The  action  of  the  constable 
did  not  deprive  the  partnership  of  the  control  of  its  own 
goods;  the  several  partners  still  continued  to  be  the  agents 
of  the  firm,  and  it  would  not  be  proper  to  say  that  a  sale  by 
both  or  either  of  them,  as  such,  would  not  have  passed  a  good 
title  to  a  purchaser  of  those  goods  regardless  of  the  levies. 
But  the  sheriff's  levy,  made  by  virtue  of  an  execution  issued 
on  a  judgment  against  the  partnership,  was  a  lien  on  the  goods 
themselves,  and  his  sale  was  not  the  disposition  of  a  mere  right 
in  the  firm,  but  of  the  property  itself,  and  therefore  vested  in 
his  vendee  the  absolute  ownership  thereof,  leaving  to  the  con- 
stable's vendees  the  right  to  have  so  much  of  the  proceeds  of 
the  sale  as  remained  after  the  satisfaction  of  the  sheriff's 
writ. 

Had  there  been  no  levy  by  the  sheriff  on  the  property  in 
question  until  after  the  sale  to  the  plaintiffs,  their  case  would 
have  been  different;  in  that  event,  the  interest  of  both  parties 
having  been  disposed  of,  there  would  thereafter  have  been  no 
partnership  in  existence,  hence  no  firm  goods  on  which  to 
levy:  Doner  v.  Stauffer,  supra.  The  equities  of  partnership 
creditors  depend  on  the  equities  of  the  partners,  and  as  long 
as  a  partner  continues  to  have  an  interest  in  the  partnership, 
so  long  do  the  equities  of  the  firm  creditors  continue;  but 
when  the  rights  of  all  the  partners  have  been  disposed  of, 
either  by  judicial  or  private  sale,  neither  partnership  nor  part- 
nership rights  remain;  and  consequently  they,  the  creditors, 
have  no  longer  anything  to  which  they  can  look  for  a  satisfac- 
tion of  their  claims  except  individual  responsibility.  But  as 
a  levy  on  the  right  of  a  partner  neither  divests  that  right  nor 
dissolves  the  partnership,  clearly  the  power  of  the  firm  to  dis- 
pose of  its  own  goods  is  not  thereby  affected,  and,  as  a  con- 
sequence, the  equities  of  firm  creditors  remain.  That  the 
judgment  was  confessed  by  the  firm  subsequently  to  the  levies 
by  the  constable,  even  though  the  debt  for  which  it  was  given 
was  contracted  after  those  levies,  is  not  of  material  conse- 
quence; it  was,  nevertheless,  a  debt  of  the  firm  for  the  pay- 
ment of  which  the  goods  might  have  been  assigned,  or 
converted  into  cash;  and  as  the  levies  by  the  constable  ere- 
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ated  no  lien,  the  property  was  entirely  free  for  seizure  on  Iho 
execution  against  the  partnership. 
The  judgment  is  aflSrmed, 


Right  op  Pabtner  to  Claim  Statutort  Exemption  from  Execution 
Process:  McCoy  v.  Brennan,  1  Am.  St.  Rep.  589. 

Respective  Liens  and  Priorities  of  Partnership  and  Individual 
Creditors:  Hapgood  v.  Comwell,  95  Am.  Dec.  516,  and  cases  collected  in 
note  519;  WMte  v.  Pariah,  73  Id.  204;  Meily  v.  Wood,  10  An.  Rep.  719;  Far- 
ley V.  Moog,  58  Id.  585. 

Judgment  on  Joint  Obligation  of  All  Partners  —  Rights  of  Credi- 
tors: Saunders  v.  Reilly,  59  Am.  Rep.  472. 

Sale  by  Partner  of  Partnership  Property  in  Payment  of  his  Pri- 
vate Debt:  See  Locke  v.  Leuns,  26  Am.  Rep.  6.S1;  Cotzliausen  v.  Judd,  28  Id. 
539;  Hurt  v.  Clarke,  28  Id.  751. 

Partner  may  Pay  Firm  Debt  out  of  his  Individual  Property,  even 
at  the  expense  of  hia  individual  creditors:  Oallaglter'a  Appeal,  60  Am.  Rep. 
350. 


Evans  v.  Phillipi. 

1117  Pennsylvania  State,  226.1 

General  Statute  does  not,  as  General  Rule,  Repeal  a  local  enactment 
by  mere  implication. 

Prohibitions  in  Pennsylvania  Constitution,  article  3,  section  7,  against 
local  or  special  legislation  are  prospective  only,  merely  imposing  restric- 
tions on  future  legislation,  and  do  not  repeal  local  statutes  containing 
provisions  inconsistent  therewith,  and  in  force  at  the  time  of  the  adop- 
tion of  the  constitution.  Nor  was  it  the  intent  and  meaning  of  the  con- 
stitution that  all  future  legislation  should  be  conditioned  on  the  repeal 
of  such  local  laws. 

In  Order  to  Give  Efficiency  to  General  Law,  legislature  is  not  bound 
to  repeal  any  and  all  local  statutes  which  may  be  supposed  to  limit  its 
application. 

Pennsylvania  Act  of  June  25,  1885,  regulating  collection  of  taxes  in 
boroughs  and  townships,  is  to  be  regarded  as  a  general  law,  and  is  not 
rendered  local,  and  obnoxious  to  the  provisions  of  the  state  constitution, 
article  3,  section  7,  and  article  9,  section  1,  by  the  provision  of  its  con- 
cluding clause,  that  said  "act  shall  not  apply  to  any  taxes  the  collection 
of  which  is  regulated  by  a  local  law. "  The  act  is  therefore  constitu- 
tional, and  applicable  to  the  whole  state,  excepting  in  so  far  as  its  opera- 
tion is  obstructed  by  existing  local  statutes,  enacted  prior  to  the  new 
constitution  of  1874. 

Pennsylvania  Act  of  April  21,  1869,  providing  for  collection  of  school 
tax,  is  local  statute,  inasmuch  as  its  application  ia  restricted  to  such 
school  districts  within  certain  parts  of  the  state  as  may  formally  accept 
its  provisions. 

Petition  for  a  mandamua.    The  opinion  states  the  case. 
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E.  K.  Martin,  for  the  plaintiff  in  error. 
Marriott  Brosius,  for  the  defendants  in  error. 

By  Court,  Clark,  J.  The  plaintifiF  in  error  was,  on  the  16th 
of  Fehruary,  1886,  elected  tax  collector  of  the  township  of 
Warwick,  in  Lancaster  County,  under  the  provisions  of  the 
act  of  the  25th  of  June,  1885,  entitled  "  An  act  regulating  the 
collection  of  taxes  in  the  several  boroughs  and  townships  of 
this  commonwealth";  he  gave  bond,  which  was  approved, 
and  now  claims  to  perform  the  functions  of  that  office.  The 
defendants  were  the  school  directors  of  the  same  township  for 
the  same  year,  and  although  as  such  directors  they  levied  a 
school  tax  for  the  year  1886,  they  refused  to  issue  their  war- 
rant to  the  plaintiff  authorizing  him  to  collect  the  same,  but 
delivered  a  certified  duplicate  of  the  assessment  and  levy  to 
one  E.  R.  Shirk,  the  treasurer  of  the  school  board,  pursuant 
to  the  act  of  the  21st  of  April,  1869  (Pamph.  Laws,  87),  under 
the  provisions  of  which  the  board  had  for  several  years  pre- 
viously, by  resolution,  authorized  the  collection  of  the  school 
taxes  of  the  said  dibtrict.  This  proceeding  by  mandamus  was 
thereupon  instituted,  to  enforce  compliance  with  the  provis- 
ions of  the  act  of  1885. 

It  is  contended  on  part  of  the  defendants  that  the  act  of 
the  25th  of  June,  1885,  is  in  conflict  with  section  7,  article  3,  of 
the  constitution  of  the  commonwealth,  prohibiting  local  and 
special  legislation;  that  there  were  at  the  time  of  the  passage 
of  that  act,  and  still  are,  local  and  special  acts  in  force  in 
various  parts  of  the  state,  relating  to  the  collection  of  school 
taxes,  some  of  them  relating  especially  to  Warwick  township; 
and  that  the  concluding  clause  of  the  last  section  of  the  act  of 
1885,  which  provides  that  "  this  act  shall  not  apply  to  any 
taxes  the  collection  of  which  is  regulated  by  a  local  law," 
necessarily  gives  to  the  statute  a  limited  and  local  effect  only. 

But  if  this  clause  of  the  last  section  of  the  act  of  1885  had 
been  omitted,  the  force  and  effect  of  the  statute  would  cer- 
tainly have  been  the  same.  A  local  enactment,  as  a  general 
rule,  is  not  repealed  by  a  general  statute.  "  Rarely,  if  ever," 
says  our  brother  Trunkey  in  Malloy  v.  Commonwealth  ex  rel. 
Reinhard,  115  Pa.  St.  25,  "  does  a  case  arise  when  it  can  justly 
be  held  that  a  general  statute  repeals  a  local  statute  by  mere 
implication.  The  constitution  of  1874  upon  many  subjects 
prohibits  local  or  special  legislation,  but  it  changes  no  rules 
relative  to  the  repeal  by  legislation  of  local  laws  existing  when 
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it  was  adopted."  The  clause  which  we  have  quoted  from  the 
act  of  1885,  therefore,  does  not  change  the  efifect  of  that  statute 
in  the  slightest  degree;  for,  as  we  have  said,  the  force  of  its 
provisions  would  have  been  precisely  the  same  if  it  had  been 
omitted. 

The  single  question  then  is,  whetner  or  not  a  statute, 
although  general  in  form,  is  to  be  treated  as  a  local  one  sim- 
ply because  of  the  intervention  of  some  local  statute  unre- 
pealed, which  prevents  it  from  taking  general  effect.  There  is 
an  obvious  distinction  between  a  statute  which  upon  its  face 
is  local  and  special,  and  one  which  although  general  in  form 
is  thus  obstructed  in  its  application;  in  the  one  case,  the  local 
law  cannot  become  general,  except  by  a  re-enactment  in  gen- 
eral form;  whilst  in  the  other,  by  the  repeal  of  the  local  law 
the  special  subject  affected  by  it  is  brought  under  the  general 
law,  the  operation  of  which  was  previously  obstructed.  Thus 
the  act  of  the  21st  of  April,  1869,  could  be  extended  to  the 
whole  state  only  by  the  re-enactment  thereof  as  a  general  law, 
but  the  act  of  the  25th  of  June,  1885,  upon  the  repeal  of  the 
local  statutes  obstructing  its  operation,  would  ipso  facto  take 
effect  throughout  the  state.  The  latter  is  therefore  in  this 
modified  sense  a  general  law;  it  was  passed  for  the  whole  state, 
and  may,  upon  certain  contingencies,  become  applicable  and 
operative  throughout  the  state  without  change  or  amendment 
thereof. 

Prior  to  1874  the  legislature,  in  its  wisdom,  by  special  laws 
settled  the  practice  of  the  courts  in  specified  parts  of  the  state; 
prescribed  the  form  and  requirements  of  affidavits  of  defense 
in  actions  at  law;  established  methods  of  procedure  in  the  lay- 
ing out  and  opening  of  public  and  private  roads  in  certain 
counties,  etc.;  these,  and  many  other  enactments  of  a  similar 
character,  which  in  the  mind  of  the  legislature  w^ere  by  local 
circumstances  made  necessary,  are  still  upon  our  statute 
books,  have  been  for  many  years  received  and  acquiesced  in 
by  the  profession  and  the  people,  and  their  repeal  is  neither 
nought  for  nor  suspected.  Can  it  be  that  no  general  statute 
can  be  constitutionally  enacted  upon  any  one  of  the  various 
subjects  embraced  in  this  great  body  of  private  legislation, 
without  an  express  repeal  of  every  local  provision  which  may 
be  construed  to  prevent  its  general  application?  Pecttliar  and 
special  provisions,  too,  have  been  made  from  time  to  time  by 
local  statutes,  prior  to  the  constitution  of  1874,  for  the  regula- 
tion or  prohibition  of  the  sale  of  intoxicating  liquors  in  many 
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of  the  townships,  boroughs,  and  counties  of  the  common- 
wealth, which  provisions  still  remain  unrepealed  and  are  ad- 
mittedly in  full  force;  can  it  be  that  the  legislature  has  no 
constitutional  power  to  frame  a  general  law  regulating  the 
liquor  traffic  in  the  state  without  repealing  all  these  local  pro- 
visions? Has  any  one  ever  supposed  that  the  general  liquor 
law  of  the  12th  of  April,  1875,  was  upon  this  ground  an  in- 
valid enactment?  and  is  the  more  recent  act  of  May  13,  1887, 
popularly  known  as  the  high-license  law,  to  be  set  aside  as 
unconstitutional  and  void  upon  similar  grounds? 

The  prohibitions  of  the  constitution  in  respect  of  special 
legislation  are  prospective  only.  That  instrument  did  not 
repeal  local  statutes  whose  provisions  were  inconsistent  there- 
with, in  force  at  the  time  of  its  adoption :  Indiana  County  v. 
Agricultural  Soc,  85  Pa.  St.  359;  it  merely  imposed  restrictions 
on  future  legislation:  Coatsville  Gas  Co.  v.  Chester  County,  97 
Id.  476.  Nor  was  it  the  intent  and  meaning  of  the  convention 
that  all  future  legislation  was  conditioned  upon  the  repeal  of 
these  local  laws;  no  such  thing  can  be  found  in  the  work  of 
the  convention;  such  has  not  been  the  understanding  of  the 
profession  throughout  the  state. 

All  of  these  local  statutes  were  in  conformity  with  the  con- 
stitution when  enacted,  and  they  are  valid  until  they  are 
repealed;  and  we  think  that  the  legislature,  in  order  to  give 
efficiency  to  a  general  law,  is  not  bound  to  repeal  any  and  all 
of  them  which  may  be  supposed  to  limit  its  application.  We 
are  of  opinion,  for  the  reasons  we  have  expressed,  that  the  act 
of  June  25,  1885,  must  be  regarded  as  a  general  law  applying 
to  the  whole  state,  excepting  in  so  far  as  its  operation  is  ob- 
structed by  existing  local  statutes  passed  prior  to  the  new 
constitution,  upon  the  repeal  of  which  it  will  take  effect 
throughout  the  state. 

Nor  is  the  act  of  1885  obnoxious  to  clause  27,  section  7, 
article  3,  or  to  section  1,  article  9,  of  the  constitution.  What- 
we  have  already  said  is  sufficient  to  show  why  no  such  con-  , 
flict  exists.  We  hold  the  act  of  1885  to  be  a  general  law.  It 
is  a  general  law  relating  to  the  collection  of  taxes  in  the 
boroughs  and  townships  of  the  state;  l)oroughs  and  town- 
ships are  created  by  general  laws,  and  are  the  proper  sub- 
jects of  appropriate,  independent,  general  legislation  as  such; 
and  the  act  establishes  a  general  system  peculiarly  adapted 
to  the  convenience  and  necessities  of  the  municipal  divisions 
named. 
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But  that  the  act  of  1869  is  a  local  statute  admits  of  no  doubt 
whatever;  it  expressly  provides  that  none  of  its  provisions 
shall  apply  to  the  cities  of  Pittsburgh  or  Allegheny,  or  to  tho 
counties  of  Cumberland,  York,  Franklin,  Adams,  etc.  About 
one  third  of  the  whole  state  is  permanently  excluded  from  tho 
operation  of  the  act.  Nor  does  it  apply  to  all  of  the  school 
districts  within  the  territory  which  it  does  embrace,  but  to 
such  only  of  them  as,  by  resolution  of  the  board  of  school 
directors  therein,  may  authorize  the  collection  of  the  school 
tax  in  the  manner  therein  provided.  It  is  thus  limited  to  the 
districts  that  may  formally  accept  its  provisions,  and,  accord- 
ing to  the  doctrine  of  Scranton's  City  Appeal^  113  Pa.  St.  176, 
it  must  be  regarded  as  a  local  law.  A  law  is  said  to  be  local 
and  special,  however,  not  because  of  the  new  constitution,  or 
of  any  decision  under  it,  but  because  it  falls  within  the  proper 
definition  of  a  local  law  both  before  and  since  1874. 

The  act  of  1885  has  therefore  no  application  to  the  collec- 
tion of  school  taxes  in  Warwick  township  for  the  year  1886; 
the  provisions  of  the  act  of  1885  are  express  to  this  effect;  it 
would  have  had  no  application  to  that  township  if  in  the  act 
it  had  not  been  so  expressed;  the  taxes  were  collectible  under 
the  act  of  1869,  which  was  a  local  law  unrepealed  and  in  full 
force. 

The  judgment  is  affirmed. 


Constitutional  Law,  Amendatory  Acts  and  Effkctt  of:  See  People  v. 
Oadway,  1  Am.  St.  Rep.  578;  State  v.  Thurston,  1  Id.  720;  Mayor  etc.  v. 
Oroshon,  96  Am.  Dec.  591;  Hope  Mut.  Ina.  Co.  v.  Flynn,  90  Id.  438;  EkheU 
V.  Evansville  St.  li'y  Co.,  41  Am.  Rep.  561. 

Amendment  of  Statute,  What  Provision  Controls:  Undervoood  v. 
McDuffee,  93  Am.  Dec.  194,  aud  note  198. 

General  Acts,  What  are:  Fitzgerald  v.  New  Brunstoick,  64  Am,  Rep. 
182;  Neuendorf  v.  Duryea,  25  Id.  235,  and  note  239. 

Special  Acts,  Power  of  Legislature  to  Pass:  Brodhead  v.  MUvxmheey 
88  Am.  Dec  711;  Ex  parte  Lichtenstein,  56  Am.  Rep.  713. 

Statutk  not  Rupealbd  bt  Merk  Disussb:  Emner  t.  ComntontoeaitA,  51 
Am.  Rep.  521. 
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Magoohan's  Appeal. 

[117  Pennsylvania  State,  238.] 
Wixj.  —  Precatory  Paper  AccoMPANTrMo  Bequest  of  Thunk  and  Con- 
TBirre,    Effect  of.  —  A  married  woman  died,   leaving  a  will,   and  in 
a  codicil  thereto  bequeathed  her  trunk  and  its  contents  to  her  sister. 
The  trunk  was  opened  after  the  death  of  the  testatrix,  and  was  found  to 
contain,  among  other  things,  a  savings  bank  book,  with  a  credit  of  $705, 
and  a  large  envelope  addressed  to  the  sister,  inclosing  $1,800  in  money, 
and  a  letter  in  the  handwriting  of  the  testatrix,  also  addressed  to  the 
sister,  and  written  subsequently  to  the  will.    A  part  of  the  letter  was  in 
these  words:  "Now,  as  to  what  I  want  done  with  the  money,  for  God's 
sake  do  the  following:  In  case  my  child  lives,  save  the  principal  for  it, 
and  use  the  interest  as  you  please;  see  that  the  child  gets  a  proper  edu- 
cation, and  do  not  let  it  want  for  anything  you  can  give  it.     In  case  it  ' 
dies,  you  will  have  the  money,  and  no  one  will  know  anything  about  it."  , 
The  child  died  in  a  few  months  after  the  death  of  the  testatrix.     Held,  ~ 
—  1.  That  the  letter  not  being  attested,  as  required  by  statute,  nor  re- 
ferred to  in  the  original  will,  it  could  not  be  treated  as  a  part  of  the  will  ', 
itself,  nor  as  a  codicil  thereto,  and  the  eighteen  hundred  dollars  in  money 
passed  to  the  sister,  but  that  the  money  represented  by  the  savings 
bank  book  passed  to  the  surviving  husband  of  the  testatrix;  2.  That  the 
alleged  fraud  of  the  testatrix  on  her  husband,  in  concealing  from  him  the 
ownership  of  the  money,  would  not  afifect  the  rights  of  the  sister,  as  she 
was  ignorant  of  it. 

Appeal  from  the  decree  of  the  orphans'  court,  Philadelphia 
County.  Under  the  facts  as  substantially  set  out  in  the 
head-note,  a  distribution  was  ordered  by  the  auditing  judge, 
allowing  to  Mary  Magoohan,  sister  of  the  testatrix,  the  eigh- 
teen hundred  dollars,  and  to  William  Fitzpatrick,  as  the 
Burviving  husband  of  the  testatrix,  and  heir  to  his  deceased 
minor  child,  the  balance  of  the  account,  being  the  savings 
bank  fund,  less  costs  and  expenses.  Both  parties  appealed 
from  this  decree,  and  the  court  below  sustained  the  exceptions 
on  the  part  of  William  Fitzpatrick,  that  the  court  erred  in 
awarding  the  eighteen  hundred  dollars  to  Mary  Magoohan  in- 
stead of  to  the  exceptant,  with  the  savings  bank  fund,  and 
modified  the  adjudication  accordingly,  awarding  both  funds 
to  Fitzpatrick.  This  appeal  was  then  taken  by  Mary  Magoo- 
han. 

John  B.  Thayer,  for  the  appellant. 
William  Gorman,  for  the  appellee. 

By  Court,  Gordon,  C.  J.  After  giving  this  case  our  very 
careful  attention,  we  fail  to  understand  why  the  conclusion  of 
the  auditing  judge  was  not  adopted  by  the  court  below.     By 
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the  codicil  of  the  2d  of  February,  1882,  the  trunk  and  its  con- 
tents were  bequeathed  to  Mary  Magoohan,  and  that  that  be- 
quest, without  more,  did  vest  in  her  a  good  title,  not  only  to 
the  trunk,  but  also  to  its  contents,  is  not  a  matter  of  doubt  or 
question.  What,  then,  is  there  in  this  case  to  defeat  her 
right? — the  paper  which  she,  Mary  Magoohan,  after  the  tes- 
tator's death  found  in  the  trunk?  But  certainly  that  paper 
was  neither  a  will  in  itself  nor  a  codicil  to  the  original  will, 
for  it  was  not  executed  in  such  a  manner  as  to  make  it  either. 
The  learned  judge,  however,  who  delivered  the  opinion  of  the 
court  below  endeavors  to  support  his  conclusion  by  the  follow- 
ing process  of  reasoning:  "  Had  the  testatrix  in  the  codicil 
given  the  trunk  and  its  contents  upon  the  terms  set  forth  in 
a  paper  there  to  be  found,  it  would  be  no  undue  extension  of 
the  principle  illustrated  by  Baker's  Appeal,  107  Pa.  St.  381,  52 
Am.  Rep.  478,  to  hold  that  the  paper  thus  referred  to  was  to 
be  treated  as  incorporated  in  the  codicil,  under  the  maxim. 
Verba  illata  inesse  videntur.  But  the  manner  of  reference  is 
immaterial;  it  may  be  either  by  express  language  or  by  im- 
plication. The  question  is  one  of  intention  only,  and  when 
among  the  contents  given  is  found  a  carefully  expressed  paper 
defining  precisely  how  far  the  legatee  is  to  hold  beneficially,  no 
one  can  doubt  the  existence  of  the  intention."  Two  errors  are 
obvious  in  the  above-stated  argument.  The  first  is,  that  any 
analogy  whatever  applicable  to  the  case  in  hand  can  be  found 
in  the  case  cited,  for  there  the  reference  was  in  the  will  itself 
to  the  next  page,  "  See  next  page  ";  so  that  nothing  was  left 
for  inference.  Hence  the  maxim,  Verba  illata  inesse  videntur^ 
was  properly  invoked;  but  it  is  impossible  to  apply  any  such 
maxim  to  the  case  under  consideration,  for  neither  was  the 
paper  referred  to  in  the  will,  nor,  as  we  have  said,  was  it  writ- 
ten at  the  time  of  the  execution  of  that  instrument.  The 
second  error  is,  that  the  intention  of  the  testatrix,  as  such, 
can  possibly  be  found  in  a  paper  which  was  not  written  for 
more  than  a  month  after  the  execution  of  the  codicil.  The 
efiFect  which  the  court  below  sought  to  give  to  that  paper  was 
that  of  an  executory  trust  which  operated  to  defeat  the  origi- 
nal bequest,  but  without  a  proper  execution  under  the  stat- 
ute. Such  a  thing  as  this  cannot  be  done  in  this  state  by  a 
married  woman.  And  that  this  instrument  was  conveyed  to 
the  donee  through  the  trunk  rather  than  by  the  hand 'of  the 
testatrix,  or  that  of  some  one  else,  can  make  no  difference. 
The  fact  remains  that  it  was  but  a  precatory  paper,  written 
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after  the  will,  and  which  cannot  be  made  to  operate  as  a  tes- 
tamentary revocation  of  the  original  bequest. 

As  to  the  question  of  the  alleged  fraud  of  the  testatrix  on 
her  husband,  it  can  have  no  place  in  the  present  controversy. 

The  appellee  knew  nothing  about  it,  hence  her  rights  can- 
not be  affected  by  it.  It  must  affect  the  will  itself,  if  anything, 
and  that  is  not  now  called  in  question. 

The  decree  of  the  court  below  is  now  reversed  at  the  costs 
of  the  appellee,  and  it  is  ordered  that  the  adjudication  of  the 
auditing  judge,  dated  January  8,  1886,  be  and  stand  for  the 
decree  of  the  court. 


_  Bequest  of  "Bank  Stock,"  how  construed:  Tomlinaon  v.  Bury,  1  Am. 
St.  Rep.  464;  of  "household  furniture":  ffoope's  Appeal,  100  Am.  Dec  662; 
of  "the  balance  of  my  money":  In  re  Miller,  17  Am.  Rep.  422;  of  "my 
worldly  goods":  Parish  v.  Cook,  47  Id.  107;  of  "personal  property":  Benton 
V.  Benton,  56  Id.  512. 

Legacy  —  Evidence  op  Intent  to  Vest:  Robertas  Appeal,  98  Am.  Dec. 
312. 

Will  —  Refeeencb  to  Extraneous  Writing:  Baker's  Appeal,  52  Am. 
Rep.  478. 

Will — Precatory  Words:  See  Anderson  v.  Hammond,  31  Am.  Rep.  612; 
Williams  v.  Worthington,  33  Id.  286;  Knox  v.  Knox,  48  Id.  487;  Foose  v.  W/iit- 
more,  37  Id.  572. 


Segelbaum  v.  Ensminger. 

[117  Pennsylvania  State,  248.] 
Husband  is  not  Liable  to  Vendor  for  Goods,  not  Necessaries,  Sold  to 
his  Wife  on  his  Credit,  after  an  express  notice  from  him  to  the  ven- 
dor not  to  so  sell  to  her  without  his  authority,  and  the  fact  that  the  hus- 
band sufifers  the  goods  to  remain  in  his  house,  where  the  vendor  placed 
them,  and  does  not  offer  to  return  them  or  notify  the  vendor  that  he  may 
remove  them,  does  not  amount  to  such  a  ratification  of  the  unauthorized 
purchase  as  will  render  him  liable. 

Assumpsit  for  merchandise  sold  and  delivered.  The  articles 
in  the  account  sued  for  were  carpets  and  house-furnishing 
goods,  purchased  by  the  defendant's  wife  without  his  knowl- 
edge or  consent,  and  delivered  at  his  house  and  fastened  upon 
his  floors  and  windows  in  his  absence.  Other  facts  appear  in 
the  opinion.  The  verdict  was  for  the  plaintiff,  and  judgment 
was  entered  thereon.     The  defendant  assigned  error. 

L.  W.  Hall  and  Francis  Jordan,  for  the  plaintiff  in  error. 

A.  J.  Herr  and  John  E.  Patterson^  for  the  defendant  in  error. 
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By  Court,  Geeen,  J.  It  was  not  questioned  in  the  court 
below  that  the  plaintiff  had  sold  one  or  two  bills  of  goods  to 
the  defendant's  wife  prior  to  the  sale  of  the  bill  in  suit,  and 
that  the  defendant  had  refused  to  pay  for  them  on  the  ground 
that  they  were  sold  to  his  wife  without  his  knowledge,  and  con- 
trary to  his  wish.  It  was  also  admitted  by  the  plaintiff,  and 
positively  testified  by  the  defendant,  that  the  defendant  had 
orally  notified  the  plaintiff,  before  any  part  of  the  present  bill 
was  sold,  that  he,  the  plaintiff,  must  not  sell  any  more  goods 
to  defendant's  wife  without  the  defendant's  authority,  and  if 
he  did  the  defendant  would  not  pay  for  them.  On  November 
3,  1885,  a  written  notice  by  defendant  to  plaintiff,  dated  No- 
vember 2,  1885,  was  served  upon  the  plaintiff,  in  which  the 
defendant  most  explicitly  notified  him  that  he  would  not  pay 
for  any  goods  or  articles  which  the  plaintiff  might  sell  to  any- 
body without  defendant's  written  order.  Some  of  the  goods 
charged  in  the  present  bill  were  sold  and  delivered  after  this 
notice,  and  the  plaintiff  neither  took  away  nor  offered  to  take 
away  any  of  those  which  had  been  previously  delivered,  if  any 
€uch  there  were.  The  legal  sufficiency  of  these  notices,  both 
oral  and  written,  was  admitted  by  the  learned  court  below  to 
relieve  the  defendant  from  liability,  but  he  left  to  the  jury  the 
question  whether  the  defendant  had  not  subsequently  ratified 
the  purchase  by  his  wife,  and  thereby  become  liable  to  pay. 
In  this  we  think  there  was  error. 

It  is  difficult  to  understand  how  there  could  be  ratification 
in  the  face  of  such  notices  as  were  given  in  evidence,  from 
•mere  acquiescence  on  the  part  of  the  defendant;  that  is,  simply 
permitting  the  goods  to  remain  in  the  house;  and  there  cer- 
tainly was  no  evidence  of  express  ratification.  But  we  do  not 
understand  that  there  is  any  duty  to  return  the  goods  resting 
upon  the  defendant  when  they  were  sold  after  express  notice 
not  to  sell  them,  nor  to  notify  the  plaintiff,  that  he  may  remove 
them,  in  order  to  relieve  the  defendant  from  liability.  After 
notice  not  to  sell,  the  plaintiff  sold  to  the  wife  at  his  peril.  He 
oould  not  charge  the  husband  as  his  debtor  for  goods  sold  to 
the  wife  simply  because  he  delivered  the  goods  to  the  wife. 
A  silent  acquiescence  by  the  husband  in  such  a  delivery  was 
no  acquiescence  in  a  delivery  to  himself.  If  the  seller  chose 
to  take  his  chance  of  recovering  from  the  husband  by  a  de- 
livery to  the  wife  after  notice  not  to  deliver  to  her,  Iiq  had  a 
right  to  take  such  a  chance,  but  he  could  not  improve  it  into  a 
right  of  action  against  the  husband  simply  because  the  bus- 
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band  was  an  indiflferent  spectator.  No  duty  whatever  was 
imposed  upon  him  by  such  a  delivery.  He  was  not  bound  to 
remain  out  of  his  house  in  order  to  prevent  an  implication  of 
ratification  arising  from  the  user  of  the  articles  by  the  mere 
occupancy  of  his  own  home.  Nor  was  he  in  any  manner 
bound  to  abstain  from  the  use  of  articles  thus  voluntarily 
placed  in  his  house  by  the  plaintiff  against  his  own  will.  He 
was  subject  to  no  duty  to  the  plaintiff  in  such  circumstances, 
and  hence  cannot  be  held  responsible  as  for  the  breach  of  a 
duty.  We  have  examined  the  evidence  most  carefully,  and 
can  find  nothing  in  it  showing  or  tending  to  show  a  subse- 
quent ratification  of  the  wife's  purchase,  as  his  agent,  by  the 
husband;  and  therefore  are  clearly  of  opinion  that  the  de- 
fendant's points  should  all  have  been  aflSrmed  under  the 
testimony,  and  the  jury  directed  to  render  a  verdict  for  the 
defendant. 

Judgment  reversed. 

LiABiLmr  OF  Husband  for  Wife's  Necessaries:  Cunmnghamv.  Reardon, 
96  Am.  Dec.  670,  and  cases  in  note  671;  Morrison  v.  Holt,  80  Id.  120,  and 
note  123;  St.  John's  Parish  v.  Bronson,  16  Am.  Rep.  17;  Kenyon  v.  Ferris,  36 
Id.  86. 

Liability  of  Husband  fob  Wife's  Debts:  Tuttle  v.  Hoag,  2  Am.  Rep. 
481;  Allen  v.  McCullough,  5  Id.  27. 

Husband  is  not  Liable  at  Common  Law  for  Fees  of  Wife's  Attob- 
NET  in  a  suit  brought  by  her  for  divorce:  Clarke  v.  Burke,  56  Am.  Rep.  631, 
and  note. 


Burrell  Township  v,  Uncapher. 
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Husband  is  Formal,  and  not  Real,  Party  to  Record,  in  an  actioQ 
brought  by  husband  and  wife,  in  the  right  of  the  wife,  to  recover  dam- 
ages for  injury  sustained  by  her;  and  the  defendant  is  not  entitled  to  call 
him  for  cross-examination,  to  testify  adversely  to  his  wife's  claim. 

Township  Owes  Duty  to  Public  to  Keep  Highway  in  Reasonably  Safb 
•  Condition,  and  is  responsible  in  damages  to  one  injured  in  consequence 
of  its  neglect  to  do  so;  and  it  is  no  defense  that  the  negligent  act  of  a 
third  paai;y  contributed  to  the  injury  sustained. 

It  is  Competent  for  Plaintiff  to  Prove,  in  Action  to  Recover  Damages 
for  injury  sustained  by  reason  of  the  alleged  negligence  of  a  township  in 
failing  to  keep  a  highway  in  repair,  that  notice  of  the  dangerous  charac- 
ter of  the  highway,  without  limit  to  any  particular  part,  was  given  to 
one  of  the  supervisors. 

Whether  It  is  Negligence  on  Part  of  Township  to  Maintain  High- 
way at  a  particular  place,  in  a  condition  unguarded  by  a  barrier,  is  a 
question  of  pure  fact  for  the  jury  to  determine. 
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Action  for  the  recovery  of  damages  for  injuries  sustained 
through  the  alleged  negligence  of  the  defendant.  The  plain- 
tiffs, Albert  Uncapher  and  wife,  were  driving  along  a  township 
road  and  down  a  hill,  the  grade  of  which  was  steep.  Near 
the  foot  of  the  hill  the  horse  became  frightened  at  a  steam- 
thrasher  standing  on  the  side  of  the  road,  and  sprang  to  the 
opposite  side  and  over  a  steep  declivity,  which  was  unguarded 
by  barriers.  The  wagon  was  upturned,  and  falling  on  Mrs. 
Uncapher,  caused  the  injuries  complained  of.  The  steam- 
thrasher  had  been  left  at  the  roadside  by  the  owners,  and  the 
supervisors  of  the  township  were  ignorant  of  it.  On  the  trial, 
the  pl£i:ntiffs  were  permitted  to  show  by  a  witness  that  he  no- 
tified one  of  the  supervisors  of  the  township  of  the  dangerous 
character  of  the  road,  and  told  him  that  it  should  be  guarded 
(first  assignment  of  error).  The  defendant  offered  to  prove 
by  witnesses  certain  admissions  and  declarations  of  Albert 
Uncapher,  adverse  to  the  claim  of  his  wife.  Objected  to  as 
incompetent,  and  the  objection  sustained  (second,  third,  and 
fifth  assignments  of  error).  The  defendant  then  called  Albert 
Uncapher,  as  if  on  cross-examination,  to  elicit  testimony  un- 
favorable to  his  wife's  claim.  Objected  to  on  the  ground  that 
the  husband  was  not  a  real  party  to  the  action,  and  the  objec- 
tion sustained  (fourth  assignment  of  error).  The  subject  of 
further  assignments  of  error  appears  in  the  opinion.  The 
verdict  of  the  jury  was  in  favor  of  the  plaintiffs,  and  judgment 
being  entered  thereon,  the  defendant  took  this  writ. 

David  Barclay  and  J.  P.  Coulter ^  for  the  plaintiff  in  error. 

/.  M.  Hunter,  E.  S.  Oolden,  and  H.  L.  Golden,  for  the  de- 
fendants in  error. 

By  Court,  Green,  J.  The  several  assignments  of  error  which 
relate  to  the  admissibility  of  the  plaintiff's  husband  as  a  wit- 
ness, and  of  his  declarations  against  her,  may  be  considered 
together.  The  action  was  brought  in  the  names  of  the  hus- 
band and  wife,  but  in  right  of  the  wife,  and  for  the  recovery 
of  damages  for  an  injury  sustained  by  her.  It  was  her  action, 
and  she  was  the  plaintiff.  The  husband  was  merely  joined 
in  his  capacity  as  husband,  and  to  conform  to  the  rules  of 
pleading.  In  such  circumstances,  when  called  to  testify 
against  his  wife,  he  cannot  be  regarded  merely  as  a  party  to 
the  record  in  order  to  make  him  competent  as  a  party  called 
for  cross-examination.     He  is  a  formal,  and  not  a  real,  party, 
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and  as  the  purpose  of  the  offer  was  to  elicit  from  him  testi- 
mony adverse  to  the  claim  of  his  wife,  he  must  be  regarded  as 
incompetent  to  deliver  such  testimony.  The  same  is  true  as 
to  declarations  made  by  him.  They  could  not  be  given  in  evi- 
dence against  his  wife.  This  disposes  of  the  second,  third, 
fourth,  and  fifth  assignments. 

There  was  no  error  in  admitting  proof  of  notice  to  Wilcox, 
one  of  the  supervisors,  of  the  dangerous  character  of  the  road, 
and  therefore  the  first  assignment  is  not  sustained. 

The  assignments  numbered  six  to  fourteen,  both  inclusive, 
relate  to  the  subject  of  proximate  cause,  and  may  be  consid- 
ered together.  In  our  judgment,  no  question  involving  the 
distinction  between  proximate  and  remote  cause  arises  in  this 
case.  The  defendant  owed  a  duty  to  the  plaintifif,  as  one  of  the 
public,  to  keep  a  reasonably  safe  road  at  the  place  where  this 
accident  happened.  If  that  was  not  done,  the  omission  was 
an  act  of  negligence  on  the  part  of  the  defendant,  and  if,  in 
consequence  of  that  negligence,  an  injury  was  sustained  by 
the  plaintifiF,  the  defendant  is  responsible  in  damages  to  the 
plaintifi^.  It  is  no  answer  to  this  to  say  that  some  one  else 
was  also  guilty  of  another  act  of  negligence,  in  consequence  of 
which  the  plaintifl*'s  injury  was  suffered.  If  both  the  defend- 
ant and  other  parties  were  derelict,  the  plaintiff  might  proceed 
against  either,  though  of  course  only  one  actual  recovery  of 
damages  for  the  same  injury  could  be  permitted.  Between 
the  two  alleged  acts  of  negligence  in  the  present  case  there  is 
no  relation  of  proximity  or  remoteness,  in  the  sense  in  which 
the  law  regards  that  subject,  so  as  to  postpone  the  liability 
of  one,  because  of  the  liability  of  another,  or  because  of  the 
intervention  of  an  intermediate  agency.  The  parties  who 
placed  the  engine  by  the  roadside,  and  thereby  caused  the 
plaintiff's  horse  to  frighten,  might  readily  be  held  liable  for 
their  act  of  negligence,  and  it  would  be  no  answer  for  them  to 
eay  that  the  unguarded  roadside  was  the  immediate  cause 
of  the  injury,  and  therefore  they  should  not  be  held  liable. 
They  violated  a  distinct  and  independent  duty  to  the  public 
when  they  placed  an  object  along  the  roadside  which  was 
calculated  to  frighten  reasonably  gentle  horses.  For  thif* 
breach  of  that  particular  duty  they  are  responsible,  if  injury 
results  in  any  way  by  a  fright  being  communicated  to  a  pass- 
ing horse. 

And  so,  as  to  the  defendant,  if,  in  consequence  of  a  breach 
of  duty  in  not  properly  guarding  the  side  or  edge  of  a  public 
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road,  an  injury  is  sustained  by  a  passing  traveler.  Whether 
the  traveler  be  a  foot-passenger,  who  falls  over  a  roadside 
precipice  in  the  dark,  or  rides  on  horseback  or  in  a  wagon, 
and  the  horse  goes  over  in  the  dark,  or  in  consequence  of  a 
eudden  fright,  is  immaterial;  the  culpable  breach  of  duty  is 
the  same  in  each  event.  Whether  there  be  a  special  cause 
which  induced  an  accelerated  motion  on  the  part  of  the  horse, 
is  of  no  consequence  in  considering  the  liability  of  those  whose 
duty  it  is  to  keep  the  roadside  reasonably  safe.  Their  duty 
is  irrespective  of  the  duty  of  others,  and  for  its  breach  they 
are  responsible,  whether  others  are  responsible  for  another 
violated  duty,  or  not.  Thus  in  Shearman  and  Redfield  on 
Negligence,  section  401,  it  is  said:  "As  a  general  principle, 
the  fact  that  an  injury  to  a  traveler  on  a  highway  was  caused 
by  the  combined  effect  of  the  unsafe  condition  of  the  road  and 
the  negligence  of  a  third  person  is  no  defense  to  the  party  who 
is  bound  to  keep  the  highway  in  repair."  In  section  10  of 
the  same  work,  it  is  said:  "Negligence,  however,  may  be  the 
proximate  cause  of  an  injury  of  which  it  is  not  the  sole  or  im- 
mediate cause.  If  the  defendant's  negligence  concurred  with 
some  other  event  (other  than  the  plaintiff's  fault)  to  produce 
the  plaintiff's  injury,  so  that  it  clearly  appears  that  but  for 
such  negligence  the  injury  would  not  have  happened,  and 
both  circumstances  are  closely  connected  with  the  injury  in 
the  order  of  events,  the  defendant  is  responsible,  even  though 
his  negligent  act  was  not  the  nearest  cause  in  the  order  of 
time."  Id.,  section  46:  "The  fact  that  the  injury  was  caused 
by  the  joint  negligence  of  the  defendant  and  a  stranger  is,  of 
course,  no  defense;  and  unless  the  person  whose  fault  is  relied 
upon  by  the  defendant  as  an  excuse  was  subject  to  the  direc- 
tion of  the  plaintiff,  his  fault  cannot  properly  be  charged 
upon  the  latter."  And  in  section  403:  "The  town  is  liable 
for  an  injury  of  which  a  defect  in  the  highway  is  the  proxi- 
mate cause." 

It  is  not  necessary  to  multiply  quotations  or  the  citation  of 
decided  cases;  the  subject  is  too  simple  and  too  free  of  doubt. 
The  immediately  producing  cause  of  the  accident  in  the  pres- 
ent case  was  the  unguarded  condition  of  the  roadside  at  the 
place  where  the  accident  occurred.  If  that  unguarded  condi- 
tion of  the  roadside  was  an  act  of  negligence  on  the  part  of 
the  defendant,  it  follows  that  the  defendant  is  responsible. 
Whether  it  was  negligence  in  the  defendant  to  maintain  the 
aroad  at  the  place  in  question  without  some  kind  of  protection, 
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was  a  question  of  pure  fact,  which  it  was  the  province  of  the 
jury  alone  to  determine.  Much  testimony  was  given  upon 
that  subject  on  both  sides,  and  the  question  was  fairly  and 
correctly  left  to  the  jury.  The  verdict  in  favor  of  the  plaintiff 
decides  the  question  against  the  defendant,  and  it  is  not  pos- 
sible for  us  to  reverse  that  finding.  We  cannot  say  there  was 
no  evidence,  or  only  a  scintilla,  to  support  the  verdict,  and  on 
no  other  principle  can  we  interfere.  On  another  trial,  if  it 
were  granted,  the  question  would  have  to  be  decided  by  the 
same  tribunal,  and  in  view  of  the  extreme  smallness  of  the 
verdict,  consequences  far  more  disastrous  to  the  township 
might  easily  result. 
Judgment  affirmed. 

Admissibility  of  Testimony  of  Husband  and  Wifb  fob  ob  against 
Each  Other:  See  Burnett  v.  Burkhead,  76  Am.  Dec.  358,  and  cases  in  note 
360;    Westlake  v.  Westlake,  32  Am.  Rep.  397. 

Obligation  of  Towns  to  Keep  Highways  in  Good  Repair:  See  Hutch- 
inson  V.  Town  of  Concord,  98  Am.  Dec.  684,  and  cases  collected  in  note  587; 
Morse  V.  Town  of  Richmond,  98  Id.  600,  and  note  603;  Oilman  v.  Laconia,  20 
Am.  Rep.  175;  Toton  of  Waltham  v.  Kemper,  8  Id.  652;  White  v.  County  of 
Bond,  11  Id.  65. 

Notice  to  Town  of  Defect  in  Highway,  Sufficiency  of:  Goodnough 
V.  Oshkosh,  1  Am.  Rep.  202;  Colley  v.  Inhahitanta  qf  Westbrook,  2  Id.  30; 
JRapho  etc.  Toumahips  v.  Moore,  8  Id.  202;  Weisenberg  v.  City  qfAppleton,  7 
Id.  39. 
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fll?  Pennsylvania  Statb,  882.] 

Deobeb  fob  Amount  of  Indebtedness  Dub  Estate  by  Deceased  Execu- 
trix, made  on  conclusion  of  proceedings  on  accounting  by  her  executor 
after  her  death,  being  unreversed  and  unappealed  from,  is  a  final  decree, 
having  the  legal  efifect  of  a  decree  for  a  debt  due  by  her  at  the  time  of 
her  death. 

Husband  Who  Succeeds  to  Wife's  Real  Estate  under  her  will  takes 
title  thereto  subject  to  its  obligation  to  be  applied  to  the  payment  of  her 
debts. 

Devisee's  Title,  Interest  Acquired  by  Purchaser  of.  —  A  devisee's  title 
to  land  under  the  will  of  his  wife  was  sold  at  sheriff 's  sale,  under  an  ex- 
ecution for  his  individual  debt.  Subsequently,  the  land  was  sold  under 
process  from  the  orphans'  court  to  enforce  payment  of  a  debt  of  his  wife. 
The  devisee,  as  executor  of  his  wife's  estate,  had  full  notice  of  the  pro- 
ceeding in  the  orphans'  court,  and  the  purchaser  of  the  devisee's  title  at 
the  sheriflf 's  sale  was  fully  notified  of  such  proceeding  at  the  time  of  his 
purchase.  Held,  that  such  purchaser  took  only  the  interest  of  the  devi- 
see,  namely,  the  interest  in  the  surplus  after  payment  of  bis  wife's  debt. 
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and  that  the  purchaser  under  process  from  the  orphans'  court  acquired 
true  title  to  the  land. 
Lands  of  Decedknt  arb  not  Discharged  op  his  Debts  because  certain 
personal  property  which  came  into  the  hands  of  his  executor  was  wasted. 

Action  of  ejectment  to  recover  the  possession  of  land, 
brought  by  S.  M.  Seaton,  administrator  de  bonis  non  cum  tes- 
tamento  annexo  of  Gideon  Grubb,  deceased,  against  William 
G.  Smith.  The  material  facts  appear  in  the  head-note  and 
opinion.  The  verdict  was  in  favor  of  the  plaintiff,  and  judg- 
ment being  entered  thereon,  the  defendant  assigned  error. 

A.  T.  Black,  for  the  plaintiff  in  error. 

Newton  Black,  for  the  defendant  in  error. 

By  Court,  Green,  J.  When  the  proceedings  upon  the  ac- 
count of  Mary  Erickson,  executrix  of  her  deceased  husband, 
Gideon  Grubb,  reached  a  conclusion,  they  resulted  in  a  decree 
of  the  orphans'  court  that  she  was  indebted  to  the  estate  of 
Gideon  Grubb  in  the  sum  of  $402.26.  That  decree,  being  un- 
reversed and  unappealed  from,  was  a  final  decree,  the  legal 
effect  of  which  was,  that  it  was  a  decree  for  a  debt  due  by  her 
at  and  before  the  time  of  her  death,  which  occurred  in  18H1. 

It  matters  not  that  the  account  was  filed  by  her  own  execu- 
tor, her  second  husband,  who  was  also  the  sole  devisee  of  all 
her  real  estate,  nor  that  the  final  decree  was  not  made  until  in 
the  year  1884.  The  delay  in  ascertaining  the  debt  was  due 
only  to  the  successive  stages  of  the  contest,  which  was  ren- 
dered necessary  by  the  opposition  and  resistance  of  Mary 
Erickson 's  executor  in  the  settlement  of  the  account.  But 
when  all  was  finished,  the  decree  was  against  her  estate,  and 
represented  her  indebtedness.  When,  therefore,  her  husband 
and  devisee,  J.  A.  Erickson,  succeeded  to  her  real  estate  by 
virtue  of  the  provisions  of  her  will,  he  took  title  thereto, 
subject  to  its  obligation  to  be  applied  to  the  payment  of  her 
debts.  In  discharge  of  that  obligation,  it  was  subsequently 
sold,  upon  appropriate  execution  process  issued  out  of  the  or- 
phans' court  upon  the  decree  above  mentioned. 

The  purchaser  at  that  sale  claims  title  to  the  land  in  the 
present  contention,  and  his  adversary  is  one  who  purchased 
the  same  land  at  a  sheriff's  sale  under  a  judgment  and  execu- 
tion against  the  same  J.  A.  Erickson  for  his  individual  debt. 
The  latter  sale  was  made  about  a  year  and  a  half  before  the 
sale  upon  the  decree  of  the  orphans'  court,  and  the  qucbtion 
is.  Which  sale  passed  the  true  title  to  the  land?     The  defend- 
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ant  Smith  claims  that  he  holds  the  true  title,  because  he 
bought  at  a  eheriflf's  sale  upon  a  judgment  and  execution 
against  one  who,  at  the  time  of  the  sale,  was  the  sole  owner  of 
the  land,  and  that  by  that  sale  the  land  was  divested  of  all 
liens,  as  well  those  against  Mary  Erickson  as  those  against  her 
devisee.  There  are  some  decisions  of  this  court  which  seem 
to  support  this  contention;  but  upon  examination,  they  will 
all  be  found  to  have  preceded  the  case  of  Homer  and  Roberts 
V.  Hasbrouck,  41  Pa.  St.  169.  This  case  was  decided  in  the 
year  1861,  and  it  raised  substantially  the  same  question  that 
is  presented  on  this  record.  There  the  estate  of  an  heir  was 
Bold  upon  judgment  and  execution  against  him,  and  here  it  is 
the  estate  of  a  devisee,  but  the  source  of  the  title  was  the  same 
in  both  cases, — a  decedent  whose  land  passed  in  the  one  case 
by  inheritance,  and  in  the  other  by  devise.  In  both,  the  sale 
of  the  successor's  interest  was  made  before  the  sale  of  the  de- 
cedent's estate.  In  the  present  case,  the  sale  was  made  upon 
execution  process  issued  out  of  the  orphans'  court,  upon  peti- 
tion for  leave  to  issue  the  same  in  order  to  obtain  payment  of 
a  particular  debt,  to  wit,  the  debt  recovered  against  the  estate 
of  Mary  Erickson,  the  deceased  owner  of  the  land.  In  the 
case  cited,  the  sale  was  made  upon  an  order  of  the  orphans' 
court,  granted  upon  a  petition  for  an  order  for  the  payment  of 
debts.  In  neither  of  the  cases  was  the  purchaser  of  the  title 
at  sheriff's  sale  warned  by  scire  facias  of  the  proceeding  for 
the  sale  in  the  orphans'  court.  In  the  present  case,  the  ex- 
ecutor of  Mary  Erickson  was  also  her  devisee,  and  of  course 
had  full  notice  of  the  proceeding,  and  was  a  party  to  it,  and 
W.  G.  Smith,  the  defendant,  was  expressly  and  fully  notified 
of  the  proceedings  in  the  orphans'  court  at  the  time  of  his  pur- 
chase at  the  sheriff's  sale. 

In  the  case  of  Homer  v.  HasbroucJc,  supra,  as  in  this,  it  was 
contended  that  the  sheriff's  sale  divested  all  liens,  including 
the  debts  of  the  ancestor,  and  the  whole  question  as  to  the 
title  taken  by  the  purchaser  at  that  sale  was  fairly  presented 
and  distinctly  decided.  The  opinion  of  this  court  was  deliv- 
ered by  Mr.  Justice  Woodward,  who  discussed  the  entire  sub- 
ject most  elaborately  and  exhaustively.  It  was  held  that  the 
sheriff's  sale  did  not  divest  the  lien  of  the  intestate's  debts; 
that  the  estate  of  the  heir  was  an  interest  only  in  the  surplus 
left  after  the  payment  of  the  debts  of  the  decedent;  and  that 
the  purchaser  at  the  sheriff's  sale  took  no  other  or  greater 
interest  than  that  of  the  heir.     In  the  course  of  the  opinion 


I 


\ 


Nov.  1887.  J  Smith  v.  Seaton.  671 , 

Judge  Woodward  said:  "  If  it  be  said,  as  for  some  purposes  it 
is  correct  to  say,  that  the  estate  vests  in  the  heir  directly  the 
ancestor  dies,  it  must  be  understood  to  be  a  contingent  inter- 
est, defeasible  in  behalf  of  creditors.  What  really  vests  in  the 
heir  is  a  title  to  the  residuum,  or  in  the  language  of  our  act  of 
1834,  the  surplusage  of  the  estate.  This  is  what  the  law  casts 
on  the  heir.  It  can  be  nothing  else  consistently  with  our  sys- 
tem of  administration  and  distribution.'^  Again  he  says: 
"And  that  inheritance  in  Pennsylvania,  where  the  decedent 
dies  intestate  and  in  debt,  is  limited  to  the  'surplusage'  of  the 
estate  after  the  debts  are  paid,  and  does  really  vest,  for  any 
practicable  and  available  purpose,  in  nothing  more  than  that 
surplusage.  If  this  were  not  so,  a  sheriff's  sale  on  a  judgment 
against  an  only  heir  after  descent  cast  would  take  away  the 
estate  wholly  from  the  creditors  of  the  ancestor,  and  give  it  to 
the  creditors  of  the  heir.  In  other  words,  the  principle  that 
lands  of  a  decedent  are  assets  for  payment  of  debts  would  be 
eradicated  from  the  foundations  of  our  jurisprudence,  in  which 
it  was  implanted  by  the  hand  of  Penn  himself"  In  the  course 
of  the  opinion  all  the  adjudged  cases  were  fully  reviewed  and 
considered,  and  a  deliberate  judgment  was  reached  which  has 
remained  the  undoubted  law  of  this  commonwealth  to  the 
present  day.  It  disposes  of  the  case  now  before  us,  and  re- 
quires its  affirmance. 

It  was  argued  for  the  plaintiff  in  error  that  because  there 
were  personal  assets  of  Mary  Erickson  which  came  to  the 
hands  of  her  executor,  her  lands  were  discharged  of  her  debts 
though  the  assets  were  wasted.  Such  is  not  the  law,  and  none 
of  the  cases  cited  in  its  support  sustain  the  proposition.  The 
same  is  true  of  another  argument  that  the  sale  of  the  land  by 
the  sheriff  as  the  property  of  the  devisee  discharged  the  liea 
of  the  decedent's  debts. 

Judgment  affirmed. 


Debts  of  Ancestor,  Heir's  Liabilfty  for:  Wilson  v.  MiUer,  96  Am.  Dec 
568,  and  cases  collected  in  note  571 ;  Chambers  v.  WiigM,  93  Id.  311. 

Devisee  is  Bound  by  Testator's  Deed  Eqcallt  with  Testator: 
Thompson  v.  Tliompson,  68  Am.  Dec.  638. 

Titles  of  Purchasers  under  Judicial  Sales  are  Favored  by  Courts: 
Wilson  V.  Miller,  96  Am.  Dec.  668;  Cockey  v.  Cole,  92  Id.  683,  note  688. 

Personal  Estate  of  Testator  is  Primarily  Charqbablb  with  Payment 
or  his  Debts  and  Lboacies,  and  with  the  payment  of  liens  on  his  real  estate: 
Coocli  V.  Cooch,  1  Am.  St.  Rep.  161,  and  note. 
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South  Side  Passenger  Hailway  Co.  v.  Trioh. 

[117  Pennsylvania  State,  890.] 
It  13  Dptt  of  Court  to  Determine  Question  of  Remote  or  Proximatb 
Cause,  where,  in  an  action  for  negligence,  the  uncontrawiicted  evidence 
is  that  the  direct  and  immediate  cause  of  the  injury  sustained  was  an 
intermediate  agency,  over  which  the  defendant  had  no  control. 

Actions  on  the  case  for  personal  injuries.  Two  actions  were 
brought,  one  by  E.  M.  Trich,  and  the  other  by  said  Trich  and 
his  wife,  in  her  right,  against  the  South  Side  Passenger  Rail- 
way Company,  for  the  recovery  of  damages  for  injuries  to  Mrs. 
Trich,  occasioned  by  the  alleged  negligence  of  a  car-driver  in 
the  defendant's  service.  The  two  causes  were  tried  together  in 
the  court  below.  It  appeared  that  Mrs.  Trich  was  in  the  city 
of  Pittsburgh,  and  undertook  to  get  on  a  street-car  of  the  de- 
fendant company.  She  was  partly  on  the  car  when  the  driver 
whipped  up  suddenly  to  avoid  collision  with  a  runaway  horse 
and  carriage.  The  abrupt  motion  communicated  to  the  car 
threw  her  ofif,  and  she  was  immediately  struck  by  the. runaway 
and  severely  injured.  Other  facts  in  the  opinion  fully  present 
fte  case.  The  jury  found  verdicts  for  the  plaintiff,  and  judg- 
ments were  entered  thereon.     The  defendant  assigned  error. 

John  Dalzell  and  George  B.  Gordon,  for  the  plaintiff  in  error. 
A.  BlaJceley  and  A.  M.  Blakeley,  for  the  defendants  in  error. 

By  Court,  Green,  J.  There  is  no  manner  of  question  as  to 
what  was  the  actual  and  immediate  cause  of  the  injury  in- 
flicted upon  Mrs.  Trich.  It  was  an  entirely  undisputed  fact 
that  she  was  struck  and  injured  by  a  runaway  horse  and 
buggy.  All  the  witnesses  who  saw  the  occurrence  so  testify. 
Thus  Mr.  McCully,  the  father  of  Mrs.  Trich,  who  was  present 
with  her  at  the  time,  and  was  examined  on  her  behalf,  after 
describing  her  attempt  to  get  on  the  car,  and  saying  that  she 
was  bounced  off,  adds:  ''A  moment  or  two  afterwards,  here 
comes  a  runaway  horse  and  buggy  down  the  street,  and  the 
shaft,  I  suppose  it  was,  caught  her  under  the  arm  and  dragged 
her  to  the  street-crossing,  and  she  fell  away."  The  only  other 
witness  examined  for  the  plaintiffs  as  to  the  facts  of  the  occur- 
rence, M.  M.  Herrington,  testified:  "There is  a  banking  build- 
ing there  on  the  corner,  and  I  saw  the  lady  fall,  —  fall  off, — 
and  when  she  fell,  to  the  best  of  my  knowledge  she  kind  of 
threw  herself  back  this  way,  and  there  was  a  phaeton  or  buggy 
of  some  kind  running, — a  horse  running  down  the  street  with 
a  buggy, — and  it  struck   her,  and  they  picked  her  up  and 
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carried  her  into  Mr.  Johnson's  drug  store."  There  was  no 
contradiction  of  this  testimony.  But  one  other  witness,  Mrs. 
Vrailing,  examined  by  the  defendant,  testified  to  the  fact 
of  the  injury,  and  she  also  said  it  was  done  by  the  buggy 
striking  the  woman. 

The  learned  court  below,  in  the  charge,  said:  "  The  evidence 
seems  to  me  to  preponderate  ver}  largely  in  favor  of  the  fact 
that  the  immediate  force  which  caused  the  injury  to  this  wo- 
man was  the  runaway  horse."  This  was  an  under-statement 
of  the  testimony  which  might  have  led  the  jury  to  suppose 
that  there  was  an  open  question,  with  a  preponderance  of  evi- 
dence only  as  to  whether  it  was  the  runaway  horse  and  buggy 
which  inflicted  the  injury.  The  defendant  had  presented  a 
point  stating  that  it  was  the  undisputed  evidence  that  Mrs. 
Trich  was  injured  by  being  struck  by  a  runaway  horse,  so  that 
the  question  was  directly  before  the  court.  In  view  of  that 
circumstance,  we  think  the  court  should  have  specifically  so 
charged,  and  not  left  it  as  an  open  question  for  the  jury  to  de- 
termine, with  a  mere  expression  of  opinion  that  the  evidence 
preponderated  in  that  direction. 

Assuming,  then,  as  we  do,  that  it  was  the  undisputed  evi- 
dence that  the  injury  was  inflicted  by  the  runaway  horse  and 
buggy,  the  only  remaining  question  is,  whether  it  was  the  duty 
of  the  court  to  declare  whether  this  was  the  proximate  cause 
of  the  injury.  The  point  presented  by  the  defendant  asked 
for  such  an  instruction,  but  the  court  refused  it,  saying  it  was 
a  question  for  the  jury  under  the  evidence.  In  this  we  think 
there  was  error.  In  the  case  of  West  Mahanoy  v.  Watson,  112 
Pa.  St.  574,  we  reversed  the  court  below  for  making  just  such 
an  answer  to  just  such  a  point;  and  upon  a  review  of  the  facts 
of  the  case,  we  held  that  they  did  not  constitute  an  instance  of 
proximate  cause  as  against  the  defendant,  and  therefore  de- 
cided that  the  defendant's  point  should  have  been  afiirmed, 
which  took  the  case  from  the  jury.  Mr.  Justice  Paxson,  in 
delivering  the  opinion,  said:  ''While  it  is  undoubtedly  true  as 
a  general  proposition  that  the  question  of  proximate  cause  is 
for  the  jury,  yet  it  has  been  repeatedly  held  that  where  there 
are  no  disputed  facts  the  court  may  determine  it."  It  is  suf- 
ficient to  refer  to  Hoag  v.  Lake  Shore  etc.  R.  R.  Co.,  85  Pa.  St. 
293;  27  Am.  Rep.  653.  In  that  case  this  court,  following  Penn- 
sylvania  R.  R..Co.  v.  Kerr,  62  Pa.  St.  353,  1  Am.  Rep.  431,  and 
Pennsylvania  R.  R.  Co.  v.  Hope,  80  Pa.  St.  373,  21  Am.  Rep. 
100,  laid  down  the  rule  as  to  proximate  cause  as  follows:  "  In 
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determining  what  is  proximate  cause,  the  true  rule  is,  that  the 
injury  must  be  the  natural  and  probable  consequence  of  the 
negligence;  such  a  consequence  as  under  the  surrounding  cir- 
cumstances of  the  case  might  and  ought  to  have  been  foreseen 
by  the  wrong-doer  as  likely  to  flow  from  his  act." 

Applying  this  rule  to  the  facts  of  the  present  case,  can  it  be 
said  that  the  injury  of  Mrs.  Trich  was  the  natural  and  proba- 
ble consequence  of  the  car-driver's  negligence  in  urging  his 
horses  to  a  faster  gait?  We  think  not.  There  was  not  a  par- 
ticle of  evidence  to  show  that  runaway  horses  and  vehicles 
were  frequently,  or  indeed  ever,  seen  upon  Smithfield  Street, 
where  this  accident  occurred.  There  was  no  evidence  upon 
that  subject.  It  was  certainly  not  a  natural  consequence  of 
a  person  being  upon  that  street  that  he  would  be  struck  by  a 
runaway  horse.  Nor  is  there  the  slightest  reason  for  saying 
that  it  would  be  a  probable  consequence.  The  utmost  that 
can  be  said  would  be,  that  such  a  consequence  might  possibly 
happen.  But  things  or  results  which  are  only  possible  can- 
not be  spoken  of  as  either  probable  or  natural.  For  the  latter 
are  those  things  or  events  which  are  likely  to  happen,  and 
which  for  that  reason  should  be  foreseen.  Things  which  are 
possible  may  never  happen,  but  those  which  are  natural  or 
probable  are  those  which  do  happen,  and  happen  with  such 
frequency  or  regularity  as  to  become  a  matter  of  definite  in- 
ference. To  impose  such  a  standard  of  care  as  requires,  in 
the  ordinary  affairs  of  life,  precaution  on  the  part  of  individ- 
uals against  all  the  possibilities  which  may  occur,  is  estab- 
lishing a  degree  of  responsibility  quite  beyond  any  legal 
limitations  which  have  yet  been  declared.  We  are  of  opinion 
that,  in  the  facts  of  the  present  case,  the  direct  and  immedi- 
ately producing  cause  of  Mrs.  Trich's  injury  was  her  being 
struck  by  a  runaway  horse  and  buggy,  over  which  the  defend- 
ant company  had  no  sort  of  control,  and  for  which  it  is  not 
responsible;  and  therefore  we  conclude  that  the  proximate 
cause  of  the  injury,  in  the  legal  sense,  was  the  collision  of  the 
horse  and  buggy  with  the  person  of  Mrs.  Trich,  and  not  the 
negligence  of  the  defendant. 

The  case  of  West  Mahamy  v.  Watson  came  again  into  this 
court,  and  is  reported  in  116  Pa.  St.  344  [ante,  p.  601].  The 
present  chief  justice,  in  delivering  the  opinion  of  the  court,  said: 
"These  facts  narrow  the  case  down  to  the  single  question.  Was 
the  upset  at  the  ash-heap  on  the  township  road  the  immediate 
or  direct  cause  of  the  loss  of  the  horses?    As  we  have  seen, 
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the  facts  themselves  answer  this  interrogatory  in  the  negative, 
and  necessarily  determine  the  case  in  favor  of  the  plaintiff  in 
error.  In  the  case  of  Hoag  v.  Michigan  Southern  etc.  R.  R.  Co., 
85  Pa.  St.  293,  27  Am.  Rep.  653,  Mr.  Justice  Trunkey,  then 
president  of  the  common  pleas  of  Venango  County,  in  his 
charge  to  the  jury  on  the  trial  of  the  above-named  cause, 
said:  'The  immediate  and  not  the  remote  cause  is  to  be  con- 
sidered. This  maxim  is  not  to  be  controlled  by  time  or  dis- 
tance, but  by  the  succession  of  events.  The  question  is.  Did 
the  cause  alleged  produce  its  effect  without  another  cause 
intervening?  or  was  it  to  operate  through  or  by  means  of  this 
intervening  cause?'  As  the  principle  here  stated  was  adopted 
by  the  affirmance  of  this  court  following  Pennsylvania  R.  R. 
Co,  V.  Kerr,  62  Pa.  St.  353,  1  Am.  Rep.  431,  we  may  regard  it 
as  the  settled  law  of  this  state." 

In  the  facts  of  the  present  case,  we  find  a  perfect  illustra- 
tion of  this  principle.  Mrs.  Trich  herself  testified  that  when 
she  was  "  bounced  '^  from  the  car,  she  fell  on  her  feet.  Im- 
mediately after,  she  was  struck  by  the  runaway  horse  and 
buggy,  and  from  them  received  her  injury.  The  jolting  from 
the  car  simply  landed  her  on  her  feet,  and  inflicted  no  injury. 
But  another  agency  intervened  which  was  entirely  indepen- 
dent of  any  act  of  the  defendant,  and  that  agency  alone  in- 
flicted the  injury  in  question.  Following  the  doctrine  of  the 
last  case  cited,  we  feel  clearly  obliged  to  hold  that  the  plain- 
tift^'s  injury  was  inflicted  by  the  special  intervening  agency 
stated,  and  therefore  the  defendant  is  not  liable.  In  all  the 
cases  cited,  as  in  several  others  not  referred  to,  this  court 
finally  determined  them  upon  its  own  view  of  the  facts,  with- 
out regard  to  the  verdicts  of  the  juries.  The  defendant's  point 
should  have  been  affirmed. 

Judgment  reversed.  

Proximate  Cause,  What  Negligence  Constitutes:  hhell  v.  Neu)  York 
etc.  R.  R.  Co.,  71  Am.  Dec.  78;  Wehh  v.  Rome  etc.  R.  R.  Co.,  10  Am.  Rep. 
3S9;  Turner  v.  Buchanan,  42  Id.  485;  Lee  v.  Union  R.  R.  Co.,  34  Id.  668; 
Ilcnry  v.  Railroad  Co.,  43  Id.  702;  City  of  Oalveaton  v.  Posnainsl-y,  50  Id.  517; 
Campbell  v.  Stillvoater,  50  Id.  567,  and  note  509;  Railvoay  Co.  v.  Staly,  52  Id. 
74;  Flagg  v.  Hudson,  50  Id.  674;  Seale  v.  Railroad  Co.,  57  Id.  602. 

Question  of  Negligenck  i.s  One  of  Law,  when  Facts  are  Uncontro- 
VERTKU:  Gonzales  v.  New  York  etc.  R.  R.  Co.,  98  Am.  Dec.  58,  and  note  61; 
and  see  Levois  v.  Railrocul  Co.,  52  Am.  Rep.  790. 

Rule  that  Plaintiff  cannot  Recover  if  his  own  wrong  conduced  to 
his  injury  is  confined  to  cases  where  his  wrong  or,  negligence  has  proxi- 
mately contributed  to  the  result:  Kline  v.  Central  Pactjic  R.  R.  Co.,  99  Am. 
Dec.  282,  and  note  289. 
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[117  Pennsylvania  State,  401.] 

In  PBOCEEDiNa  TO  Enjoin  Use  of  Trade-mark,  QaEsrioN  is,  whether  de- 
fendant's symbol  or  device  is  calculated  to  deceive  and  mislead  the  pub- 
lic; and  if  so,  it  is  immaterial  that  he  had  no  intention  or  thought  of 
fraud,  so  far  as  the  law  of  the  case  is  concerned. 

Mere  Name  of  Person  or  Place  cannot,  as  General  Rule,  be  Appro- 
priated as  a  trade-mark,  nor  can  any  word,  which  is  generally  used  to 
designate  the  name  or  quality  of  an  article,  be  so  appropriated. 

Use  of  Defendant's  Name  on  Spurious  Trade-mark  is  No  Defense  to 
a  bill  for  an  injunction  to  restrain  the  piracy. 

One  Who  Adopts  Device  or  Symbol  to  Mark  his  Goods  Acquires  a 
property  in  such  device  or  symbol  of  which  he  cannot  be  deprived  by 
any  other  person  whatever. 

Business  and  its  Accompanying  Trade-mark  may  Pass  from  Parent  to 
HIS  Children  without  administration;  and  the  business  may  be  divided  ^ 
among  the  children,  and  each  will  have  the  right  to  the  trade-mark  to  ^ 
the  exclusion  of  all  the  world  except  his  co-heirs. 

Trade-mark,  Injunction  to  Restrain  Infringement  of.  —  The  plaintifl^ 
were  engaged  in  the  dairy  business,  and  made  butter  of  superior  quality 
and  established  reputation.  At  rare  intervals  they  purchased  milk  and 
cream  from  others  to  enable  them  to  supply  their  customers  with  butter, 
and  in  some  instances  purchased  small  amounts  of  butter  for  the  same 
purpose.  Held,  that  this  fact  was  not  such  a  fraud  upon  the  public  as 
would  lead  a  court  of  equity  to  refuse  an  injunction  restraining  an  in- 
fringement of  the  plaintiffs'  trade-mark. 

Bill  in  equity  to  restrain  the  defendant  from  using  the 
plaintififs'  trade-mark.     The  facts  appear  in  the  opinion. 

John  M.  Broomall  and  Isaac  Johnson,  for  the  appellant. 

George  E.  Darlington  and  A.  Lewis  Smith,  for  the  appellees. 

By  Court,  Paxson,  J.  This  bill  was  filed  in  the  court  be- 
low to  restrain  the  defendant  from  using  plaintiffs'  trade-mark. 
The  plaintiffs  are  "farmers,  residing  in  Delaware  County,  and 
engaged  in  the  dairy  business.  They  make  what  is  now 
widely  known  in  many  portions  of  this  country  as  the  "  Dar- 
lington butter,"  an  article  of  such  superior  quality  as  to  com- 
mand a  ready  sale  and  a  high  price.  The  plaintiffs  and  their 
immediate  ancestors  have  been  engaged  in  making  this  butter 
for  a  period  of  about  three  quarters  of  a  century.  The  busi- 
ness was  commenced  by  Jesse  Darlington,  the  grandfather  of 
the  plaintiffs,  about  the  year  1810,  who  continued  it  to  about 
1831,  when  he  relinquished  it  in  favor  of  his  son,  Jared  Dar- 
lington, residing  on  the  same  farm.  Jared  continued  it  until, 
his  death  in  1862.  Since  that  time  it  has  been  conducted  by 
three  of  his  eons,  and  the  widow  of  a  deceased  son,  the  plain- 
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tiffs  in  this  bill.  During  all  this  period  the  butter  has  been 
Btamped  with  a  peculiar  print,  claimed  as  a  trade-mark,  the 
distinguishing  features  of  which  are  a  cornucopia  and  the 
name  "  Darlington."  During  the  lifetime  of  the  elder  Dar- 
lingtons  (Jesse  and  Jared)  the  name  "J.  Darlington"  was  im- 
printed on  the  margin  below  the  lower  or  smaller  end  of  the 
horn.  Since  the  death  of  Jared,  and  the  use  of  the  trade-mark 
by  an  amicable  understanding  between  his  children,  each  of 
the  plaintiffs  has  stamped  his  butter  with  the  cornucopia,  and 
his  own  or  individual  name,  the  name  of  "  Darlington  "  being 
common  to  it  all.  So  extensive  has  the  business  become  that 
their  aggregate  production  of  butter  amounts  to  over  two  thou- 
sand pounds  weekly. 

The  defendant  owns  a  farm  in  the  same  neighborhood,  and 
also  makes  butter  for  the  market.  He  has  been  so  engaged 
since  1873.  For  some  years  he  used  as  a  print  for  his  butter  a 
stamp  which  had  on  it  the  name  of  "  Pratt,"  and  the  words 
'*  Cumberland  Dairy,  333,"  which  appears  to  be  the  print  his 
father,  Thomas  Pratt,  had  used  before  him.  Some  time  after 
the  death  of  Jared  Darlington,  the  defendant  changed  his 
print,  using  the  cornucopia,  and  stamping  the  butter  with  his 
name. 

The  court  below  granted  the  injunction  prayed  for  in  the 
bill,  from  which  decree  the  defendant  appealed  and  removed 
the  record  into  this  court  for  review. 

If  the  defendant's  print  is  an  imitation  of  that  of  the  plain- 
tiffs, if  it  is  calculated  to  deceive  and  mislead,  the  motive  of 
the  defendant  in  adopting  it  is  not  material  so  far  as  the 
law  of  the  case  is  concerned,  however  much  it  might  affect  it 
in  a  moral  point  of  view.  The  protection  which  equity  ex- 
tends in  such  cases  is  for  the  benefit  of  the  manufacturer,  and 
to  secure  to  him  the  fruits  of  his  reputation,  skill,  and  indus- 
try. The  protection  of  the  public  is  another  consideration,  and 
one  that  does  not  usually  enter  into  such  cases.  A  man  may 
be  adjudged  a  wrong-doer,  and  yet  have  no  intention  or  thought 
of  fraud;  as  where  two  traders  take  the  same  symbol,  each  in 
ignorance  that  the  other  uses  it,  or  with  an  honest  doubt  as  to 
who  has  the  legal  right  therein:  Brown  on  Trade-marks,  sec. 
449.  The  question  therefore  is,  whether  the  defendant's  label 
or  mark  is  calculated  to  deceive  the  public,  and  to  lead  them 
to  suppose  they  are  purchasing  an  article  manufactured  by 
the  complainants  instead  of  the  defendant. 

The  master  finds  as  a  fact  that  defendant's  print  is  calcu- 
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lated  to  mislead  the  public.  In  this  we  cannot  say  that  he 
committed  an  error.  It  is  true,  the  two  prints  when  placed 
side  by  side  present  several  points  of  dissimilarity;  and  the 
fact  that  defendant's  butter  is  stamped  with  his  own  name 
was  pressed  as  a  reason  why  there  was  no  danger  of  deception. 
The  defendant  denies  any  intention  of  deception,  and  in  this 
he  is  sustained  by  the  master.  But  the  thought  naturally  sug- 
gests itself.  Why  did  the  defendant  abandon  the  trade-mark  or 
print  which  he  had  used  for  years,  and  his  father  before  him, 
and  adopt  the  symbol  which  had  been  in  use  in  the  Darling- 
ton family  for  over  seventy  years,  unless  at  some  time  or  in 
some  way  he  hoped  to  benefit  by  the  wide  reputation  which 
the  Darlington  butter  had  obtained? 

The  master  has  found,  and  we  think  correctly,  that  the  dis- 
tinguishing feature  of  the  plaintiffs'  trade-mark  is  the  cornu- 
copia. It  is  a  symbol,  a  device,  which  the  plaintiffs  have 
adopted  to  mark  their  butter.  Had  they  used  merely  the 
name  "Darlington,"  any  other  person  of  that  name  could  have 
stamped  his  butter  as  Darlington's  butter.  The  mere  name 
of  a  person  or  of  a  place  cannot,  as  a  general  rule,  be  appro- 
priated as  a  trade-mark,  at  least  not  in  the  sense  of  prevent- 
ing another  person  having  the  same  name,  or  residing  in  the 
same  place,  from  using  it.  Nor  can  any  word  which  is  gen- 
erally used  to  designate  the  name  or  quality  of  an  article  be 
80  appropriated.  This  is  familiar  law,  and  hardly  needs  the 
citation  of  authority.  It  is  sufl5cient  to  refer  to  Glendon  Iron 
Co.  V.  Uhler,  75  Pa.  St.  467;  15  Am.  Rep.  599;  Brown  on  Trade- 
marks, sees.  167,  177,  182,  195,  243.  But  when  the  plaintiffs 
adopted  the  cornucopia  as  a  device  or  symbol  to  mark  their 
butter,  they  acquired  a  property  in  such  device  or  symbol 
which  they  cannot  be  deprived  of  by  any  other  Darlington,  or 
any  other  person  whatever.  This  device  when  applied  to  a 
pound  of  butter  means  "  Darlington  butter,"  and  is  so  under- 
stood, and  in  this  way  indicates  origin  and  ownership.  The 
name  of  the  particular  plaintiff*  stamped  upon  each  pound,  in 
addition  to  the  symbol,  indicates  which  particular  Darlington 
made  that  pound  of  butter. 

The  use  of  the  defendant's  name  on  a  spurious  trade-mark 
is  no  defense  to  a  bill  for  an  injunction  to  prevent  a  piracy: 
Dixon  Crucible  Co.  v.  Guggenheim,  7  Phila.  416;  Gillott  v.  Ester- 
hrooky  47  Barb.  455;  Boardman  v.  Meriden  Britannia  Co.,  36 
Conn.  207.    It  is  a  circumstance,  and  nothing  more,  to  be  con- 
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eidered  in  connection  with  the  whole  appearance  of  the  trade- 
mark, to  determine  whether  it  is  an  imitation. 

It  was  urged,  however,  that,  conceding  this  symbol  to  have 
been  a  valid  trade-mark  in  the  hands  of  Jesse  Darlington,  or 
even  of  Jared,  upon  the  death  of  the  latter  it  ceased  to  be  the 
property  of  any  one,  and  that  its  use  by  several  members  of 
the  family  of  the  latter  destroyed  its  distinctive  features,  and 
left  it  open  to  the  public  to  appropriate  it. 

We  cannot  assent  to  this  proposition.  We  do  not  think  it 
necessary,  however,  to  enter  upon  an  elaborate  discussion  as 
to  the  modes  by  which  a  trade-mark  may  be  transferred,  nor 
how  far  it  is  descendible  upon  the  death  of  the  person  who 
originally  appropriated  it.  We  do  not  see  that  the  exigencies 
of  this  case  require  it.  When  Jared  Darlington  died,  his 
children  appropriated  this  device  or  symbol  to  their  own  use. 
They  did  so  before  any  one  else  appropriated  or  attempted  to 
appropriate  it.  By  an  amicable  arrangement  between  them- 
selves, each  one  was  allowed  to  use  the  cornucopia  as  a  device, 
each  pound  of  butter  being  stamped  in  addition  with  the 
name  of  its  manufacturer.  It  was  all  Darlington  butter. 
There  was  no  fraud  upon  the  public  nor  any  one  else  in  this. 
It  was  not  sold  as  the  butter  of  either  Jesse  or  Jared  Darling- 
ton. They  were  both  deceased,  and  it  is  fair  to  presume  their 
customers  knew  it.  The  business  was  continued  by  their  de- 
scendants bearing  the  name  of  Darlington,  in  the  same  place 
and  with  the  same  skill.  There  is  no  pretense  that  the  butter 
now  made  by  the  present  members  of  the  family  is  not  equal 
in  every  respect  to  the  best  made  by  their  ancestors.  Under 
euch  circumstances,  their  trade-mark  cannot  be  interfered 
with  by  a  stranger  who  has  never  acquired  a  right  in  any 
way  to  use  it.  There  is  no  analogy  between  this  case  and 
the  Howqua  Tea  case:  Pidding  v.  How,  8  Sim.  477;  the  Night 
Blooming  Cereuscase:  Photon  v.  Wright,  b  Phila.  467;  the  Balm 
of  a  Thousand  Flowers  case:  Fetridge  v.  Wells,  13  How.  Pr.  385; 
and  other  instances  in  which  courts  of  equity  have  refused  to 
enjoin  because  of  the  fraud  practiced  upon  the  public.  It  is 
not  the  province  of  a  chancellor  to  aid  any  one  in  fraud  and 
imposition.  The  fact  that  the  plaintiffs  at  rare  intervals  pur- 
chased milk  or  cream  from  others  to  enable  them  to  supply 
their  customers  with  butter,  and  in  yet  rarer  instances  pur- 
chased small  amounts  of  butter  for  the  same  purpose,  is  not 
of  sufficient  importance  to  require  discussion.  It  was  not 
done  for  the  purpose  of  imposing  upon  or  deceiving  their 
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customers.  The  latter  are  not  complaining,  and  the  defend- 
ant has  no  standing  to  do  so.  There  was  no  fraud  in  it.  If 
the  plaintiffs  were  to  purchase  all  their  cream  from  other 
farmers  and  manufacture  it  into  butter,  the  defendant  would 
have  no  right  to  pirate  their  trade-mark. 

While  the  cases  are  not  uniform  upon  the  subject,  there  is 
ample  and  recent  authority  for  saying  not  only  that  a  business 
and  its  accompanying  trade-mark  may  pass  from  a  parent  to 
his  children  without  administration,  but  that  the  business 
may  be  divided  among  the  children,  and  each  will  have  the 
right  to  the  trade-mark  to  the  exclusion  of  all  the  world  except 
his  co-heirs.  In  Leather  Cloth  Co.  v.  American  Leather  Cloth 
Co.,  11  II.  L.  Cas.  523,  it  was  said  by  Lord  Cranworth:  "The 
right  to  a  trade-mark  may,  in  general,  treating  it  as  property 
or  as  an  accessory  of  property,  be  sold  and  transferred  upon  a 
sale  and  transfer  of  the  manufactory  of  the  goods  on  which 
the  mark  has  been  used  to  be  affixed,  and  may  be  lawfully 
used  by  the  purchaser.  Difficulties,  however,  may  arise  where 
the  trade-mark  consists  merely  of  the  name  of  the  manufac- 
turer. When  he  dies,  those  who  succeed  him  (grandchildren 
or  married  daughters,  for  instance),  though  they  may  not 
bear  the  same  name,  yet  ordinarily  continue  to  use  the  origi- 
nal name  as  a  trade-mark,  and  they  would  be  protected 
against  any  infringement  of  the  exclusive  right  to  that  mark. 
They  would  be  so  protected,  because  according  to  the  usages 
of  trade  they  would  be  understood  as  meaning  no  more  by  the 
use  of  their  grandfather's  or  father's  name  than  that  they  were 
carrying  on  the  manufacture  formerly  carried  on  by  him."  In 
Kidd  V.  Johnson,  100  U.  S.  617,  it  was  said  by  Mr.  Justice 
Field:  "When  a  trade-mark  is  affixed  to  articles  manufac- 
tured at  a  particular  establishment,  and  acquires  a  special 
reputation  in  connection  with  the  place  of  manufacture,  and 
that  establishment  is  transferred  either  by  contract  or  opera- 
tion of  law  to  others,  the  right  to  the  use  of  the  trade-mark 
may  be  lawfully  transferred  with  it."  To  the  same  point  are 
Atlantic  Milling  Co.  v.  Robinson,  20  Fed.  Rep.  217;  Southron 
V.  Reynolds,  12  L.  T.,  N.  S.,  75;  Dent  v.  Turpin,  9  Week.  Rep. 
548;  see  also  Dixon  Crucible  Co.  v.  Guggenheim;  supra. 

We  have  not  before  us  any  question  arising  between  the 
children  of  Jared  Darlington  as  to  their  respective  rights  to 
use  this  trade-mark  as  against  each  other;  on  the  contrary, 
the  contention  is  between  them  and  a  stranger  who  shows  no 
right  whatever.    We  find  no  error  in  this  record. 
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The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  cost 
of  the  appellant. 

Tbade-mabk,  when  Right  to  Exclusive  Use  of  is  Foefeited:  Parlett 
V.  Ouggenlieimer,  1  Am.  St.  Rep.  416;  when  courts  will  not  protect  use  of: 
Laird  v.  Wilder,  15  Am.  Rep.  707;  Popham  v.  Cole,  23  Id.  22,  and  note  27; 
Caswell  V.  Davis,  17  Id.  223;  Taylor  v.  Gillies,  17  Id.  333;  Ball  v.  Siegel,  50 
Id.  766;  McCartney  v.  Oarnhart,  100  Am.  Dec.  397. 

Trade-mark,  What  It  may  Consist  of:  Filley  v.  Fassett,  100  Am.  Dec. 
275,  and  note  281;  Candee  v.  Deere,  5  Am.  Rep.  125;  Dunbar  v.  Olenn,  24 
Id.  395;  Gillott  v.  Esterhrooh,  8  Id.  553;  Glendon  Iron  Co.  v.  Uhler,  15  Id.  599; 
Marshall  v.  Pinkkam,  38  Id.  756;  Poyal  Baking  Powder  Co.  v.  Slierrell,  45  Id. 
229;  Larrabee  v.  Lewis,  45  Id.  735;  Rogers  v.  Rogers,  55  Id.  78. 

Trade-mark,  when  Courts  will  Restrain  Infrinoembnt  of:  Palmer 
V.  Harris,  100  Am.  Dec.  657,  and  note  560;  Alexander  v.  Morse,  51  Am.  Rep, 
369;  Home  v.  Chaney,  58  Id.  149;  Pierce  v.  Guitard,  58  Id.  1. 
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Municipal  Corporation  is  not  Liable  to  Action  for  Damages,  either 
FOR  Non-exercise  of,  or  for  the  manner  in  which  in  good  faith  it  ex- 
ercises, discretionary  powers  of  a  public  or  legislative  character. 

When  Power  is  Given  to  do  Act  Which  Concerns  Public  Interest,  its 
Exercise,  when  applied  to  a  public  officer  or  body,  may  be  insisted  upon 
as  a  duty,  although  the  phraseology  of  the  statute  be  permissive  only; 
but  when  the  power  is  lodged  with  persons  exercising,  or  to  exercise, 
legislative  or  judicial  functions,  and  the  subject-matter  of  the  statute 
and  its  phraseology  concur  in  showing  that  the  authority  is  essentially 
discretionary,  no  absolute  duty  is  imposed. 

Municipal  Corporation  — Liability  for  Failure  to  Remove  Nuisance.  — 
The  corporate  authorities  of  a  city  were  authorized  by  its  charter  to 
cause  the  removal  of  any  nuisance,  and  to  limit  or  prohibit  altogether 
the  manufacture,  sale,  or  exposure  of  fire-works  M'ithin  the  corporate 
limits,  and  to  provide  such  safeguards  for  the  security  of  the  citizens  as 
in  their  judgment  might  be  necessary.  A  fire  occurred  in  a  manufactory 
of  fire-works,  operated  in  the  city  on  private  premises,  and  the  plaiutifiF 
was  injured  while  assisting  to  extinguish  the  fire.  In  an  action  agaiust 
the  city  for  the  recovery  of  damages,  held,  that  the  authority  given  to 
the  city  was  essentially  discretionary,  not  giving  rise  to  an  absolute 
duty,  and  that  the  plaintiff  was  not  entitled  to  recover. 

Error  to  the  court  of  common  pleas  of  Delaware  County  to 
review  a  judgment  for  the  defendant  on  demurrer.  The  facts 
appear  in  the  opinion. 

John  V.  Rice  and  Gamett  Pendleton,  for  the  plaintiflF  in  error. 
Orlando  Harvey,  for  the  defendant  in  error. 
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By  Court,  Clark,  J.  This  action  on  the  case  was  brought 
against  the  city  of  Chester  to  recover  damages  for  a  personal 
injury  received  by  the  plaintiff,  Cornelius  V.  McDade,  from 
the  explosion  of  a  manufactory  of  fire-works,  operated  in  that 
city  by  Professor  Jackson.  The  manufactory  was  the  indi- 
vidual property  of  the  operator,  and  was  located  upon  his 
ground.  On  the  17th  of  February,  1882,  the  manufactory 
caught  fire,  and  whilst  the  plaintifi"  was  assisting  in  the  ex- 
tinguishment of  the  flames,  an  explosion  of  the  fire-works 
occurred,  from  which  the  injury  complained  of  was  received. 

The  plaintiff's  contention  is,  that  it  was  the  duty  of  the  city 
to  have  suppressed  this  manufactory  of  fire-works;  that  this 
duty  was  neglected;  that  in  consequence  of  the  neglect,  the 
plaintiflf  received  his  injuries;  and  that  the  city  is  liable  in 
damages  for  the  same.  The  question  is  raised  upon  a  demur- 
rer to  the  plaintiff's  declaration.  The  defendant  sets  forth,  as 
cause  of  demurrer,  that  there  was  no  absolute  duty  or  obliga- 
tion resting  upon  the  city  to  prohibit  the  manufacture  of 
fire-works,  or  limit  the  quantity  of  inflammable  materials, 
which  might  be  kept  in  store  by  Jackson,  or  to  abate  the 
manufacture  or  suppress  the  sale  of  fire-works  as  a  common 
nuisance. 

The  city  of  Chester  was  incorporated  under  a  special  act  of 
assembly  of  the  14th  of  February,  1866  (Pamph.  Laws,  30), 
with  the  same  powers,  privileges,  etc.,  as  were  granted  to  the 
city  of  Harrisburg,  under  an  act  approved  the  19th  of  March, 
1860  (Pamph.  Laws,  175).  By  the  eighth  section  of  the  act 
of  1860,  thus  extended,  the  mayor  and  councils  of  the  city  of 
Chester  were  empowered  "to  make,  ordain,  constitute,  and 
establish  all  such  by-laws,  ordinances,  resolutions,  and  regu- 
lations as  they  may  deem  necessary  to  preserve  the  peace  and 
promote  the  good  order,  government,  and  welfare  of  the  said 
city,  and  the  prosperity  and  happiness  of  the  inhabitants 
thereof."  By  the  act  of  April  2,  1867  (Pamph.  Laws,  677), 
the  mayor  and  councils  of  the  said  city,  in  addition  to  all 
the  powers  theretofore  granted,  were,  inter  alia,  further  em- 
powered, — 

"11.  To  prohibit  and  remove  any  obstructions  in  the  high- 
ways, and  any  nuisance  or  offensive  matter,  whether  in  the 
highways,  or  on  public  or  private  ground. 

"  12.  To  prohibit  within  the  said  city  the  carrying  on  of  any 
manufacture,  art,  trade,  or  business  which  may  be  noxious  or 
offensive  to  the  inhabitants  thereof,  the  manufacture,  sale,  or 
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exposure  of  fire-works,  or  other  inflammable  or  dangerous 
articles,  and  to  limit  and  prescribe  the  quantities  that  may  be 
kept  in  one  place  of  gunpowder,  fire-works,  turpentine,  and 
other  inflammable  articles,  and  to  preserve  such  other  safe- 
guards as  may  be  necessary." 

And  for  the  purposes  aforesaid,  the  mayor  and  councils  had 
full  power  to  enter  upon  the  lands  or  premises  of  any  person 
or  persons  by  themselves  and  their  duly  appointed  oflBcers 
and  agents.  By  the  fifth  section  of  the  act  of  March  22,  1869 
(Pamph.  Laws,  484),  it  was  provided  that  the  said  mayor  or 
council  shall  have  power  to  cause  the  removal,  by  such  means 
as  to  them  shall  seem  best,  of  any  nuisance. 

It  is  contended  by  the  plaintiff  in  error  that  this  manufac- 
tory of  fire-works  was  per  se  a  public  nuisance,  of  which  the 
mayor  and  councils,  under  the  city  charter,  and  the  several 
statutes  referred  to,  were  bound  to  take  notice;  that  the  duty 
to  suppress  it  was  legal  and  absolute;  and  the  city,  failing  to 
do  so,  is  liable  for  all  injuries  which  are  the  approximate  re- 
sults of  its  continuance.  Upon  a  careful  examination  of  the 
whole  case,  we  are  unable  to  adopt  this  view  of  the  case. 

When  a  legal  duty  has  been  imposed  by  statute  upon  a 
municipal  corporation,  it  is  undoubtedly  liable  for  injuries  re- 
sulting from  the  neglect  of  that  duty;  in  such  case,  it  stands 
on  the  same  footing  in  respect  to  negligence  as  a  purely 
private  corporation  or  an  individual:  Erie  City  v.  Schwingle, 
22  Pa.  St.  388;  60  Am.  Dec.  387;  Shearman  and  Redfield  on 
Negligence,  167;  Dillon  on  Municipal  Corporations,  sees.  961- 
965.  But  the  duty  imposed  must  be  absolute  or  imperative, 
not  such  as,  under  a  grant  of  authority,  is  intrusted  to  the 
judgment  and  discretion  of  the  municipal  authorities;  for  it  is 
a  well-settled  doctrine  that  a  municipal  corporation  is  not  liable 
to  an  action  for  damages,  either  for  the  non-exercise  of,  or  for 
the  manner  in  which  in  good  faith  it  exercises,  discretionary 
powers  of  a  public  or  legislative  character:  Dillon  on  Munici- 
pal Corporations,  sec.  949.  It  is  certainly  unnecessary  to  cite 
further  authorities  in  support  of  a  principle  so  well  settled; 
indeed,  we  do  not  understand  the  general  doctrine  to  be 
denied;  but  it  is  argued  that  it  is  inapplicable  to  the  case 
now  in  hand. 

It  is  likewise  true  that  when  a  power  is  given  to  do  an  act 
which  concerns  the  public  interest,  the  execution  of  the  power, 
when  applied  to  a  public  ofiicer  or  body,  may  be  insisted  upon 
as  a  duty,  although  the  phraseology  of  the  statute  be  permis- 
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eive  only;  especially  is  this  so  when  there  is  nothing  in  the 
act  save  the  permissive  form  of  expression  to  denote  that  the 
legislature  designed  to  lodge  a  discretionary  power  merely. 
But  where  the  power  is  lodged  with  persons  exercising,  or  to 
exercise,  legislative  or  judicial  functions,  and  the  subject- 
matter  of  the  statute  and  its  phraseology  concur  in  showing 
that  the  authority  is  essentially  discretionary,  no  absolute 
duty  is  imposed.  The  true  rule  is  very  correctly  stated  in 
our  own  case  of  Carr  v.  Northern  Liberties,  35  Pa.  St.  3o0,  78 
Am.  Dec.  342,  as  follows;  "  Where  any  person  has  the  right 
to  demand  the  exercise  of  a  public  function,  and  there  is  an 
officer,  or  set  of  officers,  authorized  to  exercise  that  function, 
there  the  right  and  the  authority  give  rise  to  the  duty;  but 
where  the  right  depends  upon  the  grant  of  authority,  and  that 
authority  is  essentially  discretionary,  no  legal  duty  is  im- 
posed." 

To  the  same  eflFect  is  the  very  recent  case  of  Lehigh  Co.  v. 
Hoffort,  116  Pa.  St.  119  [ante,  p.  587],  where  it  was  held  that  an 
act  of  assembly,  which  authorized  the  county  commissioners 
to  erect  a  foot-walk  along  the  side  of  a  county  bridge  for  the 
public  use  and  benefit,  was  a  discretionary  power  only,  and  the 
county  was  not  liable  for  the  non- exercise  of  the  same.  Where 
the  subject-matter  is  intrusted  for  legislative  or  judicial  action, 
the  duty,  of  course,  is  essentially  discretionary;  no  person 
has  the  right  to  demand  the  exercise  of  this  public  function, 
and  there  is,  therefore,  nothing  which  can  give  rise  to  an  abso- 
lute duty. 

The  language  of  the  several  statutes  above  referred  to  is 
plainly  permissive  only.  By  the  act  of  1860,  the  officers  of 
the  corporation  are  vested  with  full  "  power  and  authority  "  to 
make,  ordain,  etc.,  such  ordinances,  regulations,  etc.,  as  they 
may  deem  necessary,  etc.  By  the  act  of  1867,  it  is  declared 
that  the  mayor  and  councils,  etc.,  in  addition  to  all  powers 
heretofore  granted,  etc.,  "  shall  have  the  following  powers," 
etc.;  and  by  section  5,  act  of  March  22,  1869,  it  is  provided 
that  they  "  shall  have  power  "  to  cause  the  removal  of  any 
nuisance  "  by  such  means  as  to  them  shall  seem  best." 

If  these  provisions  are  held  to  be  imperative,  it  must  be 
upon  some  rule  of  construction  which  will  impart  to  the  words 
an  interpretation  beyond  their  usual  signification.  Moreover, 
the  powers  granted  in  the  act  of  1867  are  over  such  matters  as 
constitute  appropriate  subjects  of  legislation  or  judicial  action 
in  the  government  of  a  municipality.     The   laying  out  and 
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opening  of  streets,  common  sewers,  public  squares,  and  side- 
walks; the  regulation  of  party-walls,  and  of  weights  and  meas- 
ures; the  prohibition  of  horses,  cattle,  or  swine  from  running  at 
large,  etc.,  —  are  embraced  in  the  same  section,  and  the  regula- 
tion and  control  of  all  these  respective  matters  are  committed 
to  the  mayor  and  councils,  in  the  same  permissive  form  of 
words.  It  is  plain,  we  think,  that  all  the  various  matters 
mentioned  in  the  eighth  section,  including  the  prohibition  and 
abatement  of  nuisances,  were  given  into  the  control  of  munici- 
palities as  proper  subjects  for  legislation  in  the  government  of 
the  city;  and  as  such  action  necessarily  involves  the  exercise 
of  discretion,  no  absolute  duty  was  imposed  or  intended  to  be 
imposed  by  the  legislature.  The  whole  question  is  one  of 
legislative  intention,  and  we  find  nothing  in  these  several 
statutes  to  indicate  that  the  legislature  meant  more  than  is 
plainly  expressed. 

There  can  be  no  doubt  whatever  that  the  municipal  authori- 
ties of  the  city  of  Chester  had  full  power  to  act  in  the  prem- 
ises. They  had  undoubted  authority  either  to  limit  or  to  pro- 
hibit altogether  the  manufacture,  sale,  or  exposure  of  fire-works 
within  the  corporate  limits,  and  to  provide  such  safeguards 
for  the  security  of  its  citizens  as  in  their  judgment  might  be 
necessary.  This  subject-matter  had  been  especially  intrusted 
to  their  judgment  and  discretion  in  the  charter  and  acts  of 
assembly  mentioned;  but  certainly  no  person  had  any  right 
to  demand  the  exercise  of  this  power  in  any  particular  way  or 
to  any  greater  extent  than  the  mayor  and  councils,  in  good 
faith  and  in  the  exercise  of  their  discretion,  might  see  proper 
to  provide. 

Many  of  the  cases  cited  by  the  plaintiff  in  error  refer  to  the 
non-exercise  of  power  to  repair  streets  and  to  remove  nui- 
sances therefrom.  It  has  never  been  doubted  that  municipal 
corporations  are  responsible  for  the  results  of  the  negligence  of 
their  ofiicers  in  the  repair  of  their  highways.  The  repair  of 
the  highways  is  a  mandatory  and  absolute  duty;  it  is  ex- 
pressly imposed  by  statute  on  the  road  supervisors  of  the 
respective  townships:  Rapho  v.  Moore,  68  Pa.  St.  404;  8  Am. 
Rep.  202;  and  where  a  municipal  corporation,  by  the  accept- 
ance of  a  charter  investing  it  with  the  care  of  the  highways 
within  its  borders,  withdraws  the  charge  from  this  general 
peremptory  provision,  it,  by  implication,  undertakes  the  duty 
from  which  it  has  absolved  the  supervisors.  Where,  under 
such  circumstances,  special  powers  are  conferred  upon  a  cor- 
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poration  to  open,  grade,  improve,  and  exclusively  control  and 
regulate  the  public  streets  within  its  limits,  and  the  meanB 
are  provided  by  taxation  for  this  purpose,  although  the  duty 
to  repair  is  not  enjoined  by  statute  or  an  action  expressly 
given,  both  the  duty  and  the  liability  will  be  deduced  there- 
from: Dillon  on  Municipal  Corporations,  sec.  789. 

We  are  clearly  of  opinion  that  the  learned  court  was  right 
in  entering  judgment  for  the  defendant,  and  therefore  the 
judgment  is  affirmed. 

Town  is  not  Liable  for  Nuisance  when  Acts  Complained  op  arb 
NOT  WITHIN  Scope  of  its  Corporate  Powers,  nor  performed  by  ita  offi- 
cen  in  the  execution  of  any  corporate  duty- imposed  upon  them:  Seele  v.  /«- 
habitants  etc.,  1  Am.  St.  Rep.  314,  and  note;  and  see  Hihdorf  v.  St.  Louis, 
100  Am.  Dec.  352,  and  note  358;  City  of  Fort  Worth  v.  Crawford,  53  Am. 
Rep.  753;  Kiley  v.  City  of  Kansas,  56  Id.  443,  and  note  446;  Burrill  v. 
Augusta,  57  Id.  788. 

Town,  Liabelty  of  for  Maintaining  Nuisance:  See  Town  qf  Suffolk  v. 
Parker,  52  Am.  Rep.  640,  and  cases  collected  in  note  643. 
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Purchaser  of  Land  under  Articles  of  Agreement,  though  Purchase- 
MONEY  IS  Unpaid,  has  Insurable  Interest  in  buildings  on  the  land, 
within  the  contemplation  of  a  policy  containing  a  condition  that  it 
should  be  void  "if  the  interest  of  the  assured  be  other  than  the  entire, 
unconditional,  and  sole  ownership,  or  if  the  property  insured  be  a  build- 
mg  standing  on  ground  not  owned  by  the  assured  in  fee-simple."  In 
respect  to  the  insurance,  such  purchaser  is  to  be  regarded  as  the  entire, 
unconditional,  and  sole  owner. 

Where  Insurance  Company  is,  from  Any  Cause,  Discharged  from 
Liability,  Responsibility  for  Loss  will  not  Reattach  by  waiver 
without  proof  of  authority  in  the  party  whose  act  of  waiver  is  relied 
upon,  or  without  a  new  consideration  to  sustain  it;  but  where  the  act 
of  the  agent  executing  the  waiver  is  contemplated  in  the  contract,  and 
the  power  is  expressly  conferred  upon  him  in  writing,  no  new  considera- 
tion is  required. 

Insurance  —  Waiver  of  Forfeiture  of  Policy.  —  A  policy  of  fire  insur 
ance  contained  a  provision  that  it  should  be  void,  if  assigned  before  a 
loss,  and  without  permission  of  the  company  therefor  indorsed  on  the 
policy,  and  further  provided  that  "no  agent  has  power  to  waive  any 
condition  of  this  contract. "  The  policy  was  assigned  before  a  loss,  with- 
out the  assent  of  the  company,  but  the  company's  agent,  having  power 
to  "renew  and  consent  to  the  transfer  of  policies,"  subsequently  ap- 
proved the  assignment,  and  the  company  silently  acquiesced  in  the  act 
of  the  agent.  Held,  that  the  forfeiture  of  the  policy  was  thereby  waived, 
and  the  operative  force  of  the  policy  revived  in  the  bands  of  the  as- 
signee. 
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Id. — Action  on  Policy — Parol  Evidence.  —  In  an  action  by  the  as- 
signee of  the  policy  against  the  insurance  company,  it  appeared  that  the 
assured  assigned  and  transferred  by  articles  in  writing  all  his  interest  in 
the  insured  property,  and  assigned  the  policy  to  the  vendee:  lieUl,  that 
it  was  competent  for  the  plaintiflF  to  show  by  parol  what  the  contract 
was  with  reference  to  the  existing  insurance  at  the  time  of  the  transfer 
of  the  property  to  him,  in  order  to  explain  the  subsequent  act  of  the 
parties  in  making  the  assignment  of  the  policy,  to  exhibit  their  good 
faith  in  so  doing,  and  to  fix  the  admitted  consideration  therefor;  espe- 
cially as  it  appeared  that  the  parol  understanding  was  soon  afterwards 
communicated  to  the  company's  agent,  and  met  with  hia  approval,  which 
he  subsequently  entered  in  due  form  on  the  policy. 

Application  for  Insurance  Constitctes  No  Part  of  Policy  or  of 
Contract  between  the  parties,  and  is  therefore  not  receivable  in  evi- 
dence, unless  a  copy  is  attached  to  the  policy  as  required  by  statute, 
Pennsylvania  act  of  May  11,  1881. 

Assumpsit  to  recover  on  a  policy  of  insurance.  The  action 
was  brought  by  Henry  Dunham,  to  the  use  of  F.  T.  Page, 
against  the  Imperial  Fire  Insurance  Company  of  London.  It 
appeared  on  the  trial  that  one  Seeley,  on  April  21,  1880,  took 
a  contract  for  a  large  tract  of  land  from  Smull's  Sons,  for  a 
valuable  consideration,  but  paid  no  part  of  the  purchase- 
money.  On  November  11,  1881,  Smull's  Sons  sold  and  con- 
veyed the  land  to  Page,  and  also  assigned  to  him  their  contract 
with  Seeley.  Seeley  had  gone  into  possession  and  erected  a 
saw-mill  on  the  land,  and  on  February  8,  1883,  obtained  from 
the  agent  of  the  defendant  the  policy  upon  which  this  action 
is  brought,  upon  the  mill,  machinery,  etc.  Said  agent  was  in- 
vested "  with  full  power  to  receive  proposals  for  insurance," 
etc.,  "to  receive  moneys,  and  to  countersign,  issue,  renew,  and 
consent  to  the  transfer  of  policies  of  insurance,"  etc.  Seeley 
set  out,  among  other  things,  in  his  application  for  insurance, 
that  the  buildings  and  machinery  were  both  owned  in  fee- 
simple  by  him,  and  that  no  other  person  was  interested  in  the 
property,  or  any  part  of  it;  and  the  facts  and  cii'cumstances 
set  out  in  the  application  were  made  a  condition  of  insurance, 
and  a  warranty  on  the  part  of  the  assured.  The  policy  issued 
to  Seeley  contained  the  following  conditions:  "  1.  The  assured 
hereby  covenants  and  agrees  that  any  application,  survey,  plan, 
statement,  or  description  connected  with  procuring  this  in- 
surance, or  referred  to  in  this  policy,  is  true,  and  shall  be  con- 
sidered a  part  of  this  contract,  and  a  warranty  by  the  assured; 
and  that  any  misstatement  of  the  condition,  situation,  or  occu- 
pancy of  the  property  insured,  or  the  building  or  premises  con- 
taining the  same,  or  any  concealment  or  omission  to  make 
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known  every  fact  material  to  the  risk,  or  any  over-valuation,  or 
any  misrepresentation  whatever,  either  verbal  or  in  writing, 
shall  render  this  policy  void.  2.  This  policy  shall  be  void  and 
of  no  eflfect  if,  without  notice  to  this  company,  and  permission 
therefor  in  writing  indorsed  thereon,  the  assured  shall  now  have, 
or  hereafter  make  or  procure,  any  other  insurance,  whether  valid 
or  not,  on  the  property  hereby  insured,  or  any  part  thereof,  or 
if  this  policy  be  assigned  before  a  loss,  or  if  the  interest  of 
the  assured  be  other  than  the  entire,  unconditional,  and  sole 
ownership,  or  if  the  property  insured  be  a  building  standing  on 
ground  not  owned  by  the  assured  in  fee-simple,  or  if  any  change 

take  place  in  the  title,  interest,  location,  or  possesf^ion 

7.  No  agent  has  power  to  waive  any  condition  of  this  contract." 
On  March  29,  1883,  Seeley  assigned  his  interest  in  the  land 
under  his  contract  from  Smull's  sons  to  Page,  and  on  the  same 
day  Page  sold  this  property  to  Dunham,  Dunham  agreeing  in 
the  contract  with  Page  to  keep  the  property  insured,  and  in 
case  of  loss  by  fire  the  insurance  to  be  paid  to  Page.  On  April 
14,  1883,  the  agent  of  the  defendant  company  wrote  on  the  face 
of  the  policy:  "In  case  of  loss,  this  policy  payable  to  F.  T. 
Page,  as  his  interest  may  appear";  and  on  April  17,  1883,  in- 
dorsed on  the  policy  as  follows:  "Athens,  April  17,  1883,  for 
value  received,  I  hereby  transfer,  assign,  and  set  over  to  Henry 
Dunham,  and  his  executors  or  administrators,  all  my  title  and 
interest  in  this  policy,  and  all  advantages  to  be  derived  there- 
from. Witness  my  hand  this  fourteenth  day  of  April,  1883. 
[Signed]  0.  A.  Seeley.  Assented  to  this  seventeenth  day  of 
April,  1883.  [Signed]  D.  A.  Clarke,  agent."  The  agent  then 
forwarded  to  his  company  a  report  of  what  he  had  done,  and 
no  objection  was  made  to  it  by  the  company.  On  May  19, 
1883,  the  insured  property  was  ^destroyed  by  fire,  and  there- 
after Dunham  assigned  his  interest  in  the  policy  to  Page,  for 
whose  use  the  action  was  brought.  At  the  trial  the  plaintiff 
was  permitted  to  show  by  parol  that  there  was  an  agreement 
for  the  transfer  of  the  policy  at  the  time  the  contract  of  March 
29, 1883,  was  made,  and  that  it  was  communicated  to  the  com- 
pany's agent.  The  application  of  Mr.  Seeley  for  insurance  was 
excluded  from  evidence  on  the  ground  that,  not  having  been 
attached  to  the  policy,  it  formed  no  part  of  the  contract  be- 
tween the  parties,  and  was  therefore  immaterial  and  irrelevant. 
Other  facts  appear  in  the  opinion.  The  verdict  and  judgment 
were  for  the  plaintiff",  and  the  defendant  assigned  error. 


Jan.  1888.]     Imperial  Fiee  Ins.  Co.  v.  Dunham.  689 

Rodney  A.  Mercur  and  Erastua  P.  Hart,  for  the  plaintiff  in 
error. 

H.  F.  Maynard,  for  the  defendant  in  error. 

By  Court,  Clark,  J.  It  was  certainly  competent  for  the 
plaintiff  to  show  by  parol  what  the  contract  was,  with  refer- 
ence to  the  existing  insurance,  at  the  time  of  the  transaction 
of  March  29,  1883;  not,  perhaps,  to  add  to  or  modify  the  force 
of  the  written  contract  then  made,  as  between  the  parties,  but 
to  explain  the  subsequent  act  of  the  parties  in  making  the  as- 
«ignment  of  the  policy,  to  exhibit  their  good  faith  in  so  doing, 
and  to  fix  the  admitted  consideration  upon  which  this  was 
done;  especially  as  it  appears  that  the  parol  understanding 
was  shortly  afterwards  communicated  to  Clarke,  the  agent  of 
the  company,  and  met  with  his  approval,  which  approval  he 
subsequently  entered  in  due  form  upon  the  policy.  If  the  par- 
ties to  the  written  contract  saw  fit  to  allow  a  portion  of  their 
agreement  to  rest  in  parol,  and  subsequently  executed  the  as- 
signment in  pursuance  of  it,  in  good  faith,  certainly  the  com- 
pany, having  approved  of  it,  cannot  complain. 

It  may  be  conceded  that  if  any  change  should  take  place 
■''in  the  title,  interest,  or  location,  or  in  the  possession  of  the 
property,"  or  if  an  assignment  of  the  policy  were  made  with- 
out notice  to  the  company,  and  permission  therefor  in  writing, 
the  policy  would  have  become  forfeited;  but  it  must  also  be 
conceded  that  the  company,  before,  at  the  time  of,  or  even 
after,  the  transfer,  had  the  undoubted  right  to  ratify  or  con- 
sent to  it,  and  thus  to  continue  the  policy  in  the  hands  of  the 
transferee,  who  had  become  the  owner  of  the  property  under 
the  agreement  of  March  29,  1883.  It  would  certainly  be  in 
conflict  with  the  plainest  provisions  of  the  law,  as  well  as  with 
the  general  usage  and  practice  of  insurance,  to  hold  that  the 
parties,  being  sui  juris,  might  not,  by  consent,  in  conformity 
with  the  provisions  of  the  contract  itself,  renew  and  continue 
its  obligations,  although,  according  to  its  terms,  without  that 
consent  it  was  null  and  void. 

If  it  was  competent  for  the  company  to  consent  to  the  trans- 
fer, it  was  competent  for  the  duly  authorized  ofiBcers  or  agents 
of  the  company  to  give  that  consent.  Corporations,  of  neces- 
sity, act  through  the  agency  of  persons  authorized  to  act  for 
them,  and  the  act  of  the  agent  is  in  all  respects  to  be  regarded 
as  the  act  of  the  corporation  itself  David  A.  Clarke  was  at 
the  time  admittedly  the  agent  of  the  company;  his  commis- 
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Bion  was  in  writing;  he  was  the  "  duly  constituted  agent "  of 
the  company,  "  with  full  power  to  receive  proposals  for  insur- 
ance against  loss  and  damage  by  fire  in  Orcutt  Creek  and 
vicinity,  to  receive  moneys,  and  to  countersign,  issue,  renew, 
and  consent  to  the  transfer  of  policies  of  insurance,  subject  to 
the  rules  and  regulations  of  said  company,  and  such  instruc- 
tions as  may  from  time  to  time  be  given,"  etc.  Now,  there 
was  no  rule  or  regulation  of  the  company,  nor  were  there  any 
instructions  to  Clarke  exhibited  in  evidence,  restricting  hi» 
authority  to  the  approval  of  transfers  made  before  or  at  the 
time  of  the  conveyance  of  the  property.  The  authority  is  con- 
ferred in  the  most  general  terms.  Clarke,  as  the  agent  of  tho 
company,  in  the  absence  of  such  restriction,  possessed  the  full 
power  of  the  company  in  the  several  matters  committed  to  his 
charge;  he  represented  the  company,  and  what  he  did  within 
the  scope  of  his  appointment  the  company  did.  It  was  not 
required  of  the  plaintiff  to  prove  acts  of  ratification;  the  com- 
pany was  bound  to  know  that  what  it  directed  to  be  done 
might  or  would  be  done,  and  without  proof  of  ratification,  it 
must  be  treated  as  having  itself  done  what  was  done  under 
its  express  authority.  Where  the  property  covered  by  the 
policy  is  transferred,  and  the  policy  is  assigned  to  the  vendeo 
before  the  consent  of  the  insurer  is  obtained  thereto,  although 
the  policy  may  thereby  be  rendered  void,  yet  by  subsequently 
assenting  to  such  transfer  the  policy  is  revived,  and  becomes 
an  operative  instrument  in  the  hands  of  the  vendee:  1  Wood 
on  Insurance,  sec.  116.  The  consent  of  the  company's  agent 
to  the  transfer  revived  the  i^olicy:  Shearman  v.  Niagara  Fire 
Ins.  Co.,  46  N.  Y.  526;  7  Am.  Rep.  380. 

It  is  true,  Clarke  had  no  power  to  waive  any  condition  of 
the  contract,  but  he  waived  no  condition;  the  contract  ex- 
pressly provided  for  the  contingency  of  a  change  in  the  title- 
and  for  a  transfer  of  the  policy,  and  Clarke  was  duly  author- 
ized to  give  the  consent  of  the  company  to  that  transfer. 
How  can  Clarke  be  said  to  have  waived  any  condition  of  the 
contract  in  doing  just  what  the  contract  provided  for,  what  he 
was  appointed  to  do,  and  what,  in  the  exercise  of  a  reasonable 
discretion  for  the  interest  of  the  company,  it  was  his  duty  to 
do?  Clarke  knew,  when  he  gave  his  approval  to  tlie  transfer,, 
that  the  title  had  changed;  this  fact  was  found  by  the  jury,, 
and  the  knowledge  of  Clarke  was  notice  to  the  company. 
Moreover,  by  the  report  of  Clarke  to  the  company's  oflfice,  the 
company  had  notice  that  the  policy  had  become  forfeited,  for 
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that  report  expressly  stated  that  the  title  had  been  transferred 
on  April  14,  1883,  and  that  the  agent's  consent  had  not  been 
given  until  the  17th  of  the  same  month.  These  dates  were 
not  strictly  accurate,  perhaps,  the  transfer  having  been  effected 
on  the  29th  of  March  preceding,  but  the  forfeiture  of  the  policy 
was  as  absolute  after  the  lapse  of  three  days  as  after  the  lapse 
of  three  months.  Yet  the  company  silently  acquiesced  in  the 
act  of  the  agent;  no  objection  was  made  that  the  agent  had 
exceeded  his  powers;  in  fact,  no  objection  of  any  kind  or  char- 
acter was  made  until  after  the  property  had  been  destroyed 
by  fire.  In  Farmers'  Mut.  Ins.  Co.  v.  Taylor,  73  Pa.  St.  342, 
the  policy  was  to  be  void  if  assigned  without  the  written  ap- 
proval of  the  secretary;  it  was  assigned,  and  an  approval  given 
in  writing  by  the  agent  "for  the  secretary";  the  agent  was 
accustomed  to  approve  assignments  and  report  monthly  to 
the  company  on  blanks  furnished  for  that  purpose  by  the 
company;  this  assignment  was  immediately  reported,  in  ad- 
dition to  the  monthly  reports:  held,  that  the  policy  was  not 
thereby  avoided. 

The  assignment  to  Page  after  the  loss  is  not  within  this  con- 
dition of  the  policy;  in  such  case,  the  relation  of  insurer  and 
insured  is  changed  to  that  of  debtor  and  creditor,  and  the  con- 
sent of  the  company  is  not  required:  West  Branch  Co.  v.  Hel- 
fenstein,  40  Pa.  St.  289;  Wood  on  Insurance,  sec.  99. 

The  cases  cited  by  the  plaintiff  in  error,  Waynesboro  Mut.  F. 
Ins.  Co.  V.  Conover,  98  Pa.  St.  384,  42  Am.  Rep.  618,  and  Potts- 
ville  Mut.  F.  Ins.  Co.  v.  Mlnnequa  Co.,  100  Pa.  St.  142,  are 
wholly  inapplicable  to  the  facts  in  this  case.  That  an  agent 
may  not  waive  the  provisions  of  a  policy  in  a  matter  outside 
the  scope  of  his  agency,  cannot  be  doubted.  Nor  is  the  view 
we  have  taken  in  conflict  with  Trask  v.  State  Fire  Ins.  Co.,  29 
Id.  198,  76  Am.  Dec.  622,  or  with  the  remaining  cases  cited 
by  the  plaintiff  in  error.  It  is  undoubtedly  true  that  where 
an  insurance  company  is,  from  any  cause,  discharged  from 
liability,  responsibility  for  the  loss  will  not  reattach  by  waiver 
without  proof  of  authority  in  the  party  whose  act  of  waiver  is 
relied  upon,  or  without  a  new  consideration  to  sustain  it;  but 
where  the  act  of  the  agent  executing  the  waiver  is  contem- 
plated in  the  contract,  and  the  power  expressly  conferred  upon 
him  in  writing,  no  new  consideration  is  required. 

The  application  was  rightly  excluded  from  the  testimony. 
The  provisions  of  the  act  of  May  11,  1881  (Pamph.  Laws,  20), 
are  conclusive  on  this  point.     No  copy  of  the  application  or  of 
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the  by-laws  of  the  company  was  attached  to  the  policy,  as  that 
act  requires;  it  constituted,  therefore,  no  part  of  the  policy  or 
of  the  contract  between  the  parties,  and  was  not  receivable  in 
evidence.  The  case  is  to  be  considered  as  if  no  such  paper 
existed. 

The  insurance  company  further  contends,  however,  that 
Seeley,  at  the  time  the  insurance  was  effected,  was  not  the 
absolute  owner  of  the  premises  insured.  By  the  second  con- 
dition of  the  policy  it  is  provided  that  "  if  the  interest  of  the 
assured  be  other  than  the  entire,  unconditional,  and  sole  own- 
ership, or  if  the  property  insured  be  a  building  standing  on 
ground  not  owned  by  the  assured  in  fee-simple,"  the  policy 
shall  be  void,  and  of  no  effect.  On  April  21,  1880,  0.  A.  See- 
ley, by  agreement  in  writing,  purchased  the  lands  in  question 
from  T.  Smull's  Sons;  the  consideration  of  his  purchase  was 
$5,129.50,  payable  in  three  equal  annual  payments,  the  first 
installment  becoming  due  December  1,  1880.  On  November 
11,  1881,  T.  Smull's  Sons  conveyed  the  legal  title,  and  as- 
signed the  Seeley  contract  to  F.  T.  Page,  the  effect  of  which 
was  merely  to  put  Page  in  the  place  of  T.  Smull's  Sons  as  to 
Seeley.  On  February  8,  1883,  the  policy  in  suit  was  issued  to 
Seeley.  There  is  no  evidence  that  Seeley  paid  any  part  of  the 
purchase-money;  he  erected  a  saw-mill,  however,  and  made 
other  improvements,  and  it  is  claimed  that  his  interest  in  the 
land  was  greatl}'^  enhanced  thereby  at  the  time  the  insurance 
was  effected.  On  March  29,  1883,  Seeley,  by  contract  in 
writing,  assigned  his  interest  under  the  contract  with  T. 
Smull's  Sons  to  Page,  who  thereupon,  at  the  same  time, 
sold,  by  articles,  to  Henry  Dunham.  The  consideration  of  the 
last-mentioned  sale  was  $10,000;  Page  to  receive  $5,759.18, 
being  the  balance,  with  interest  unpaid,  on  the  contract  be- 
tween T.  Smull's  Sons  and  Seeley;  the  residue,  being  $4,240.82, 
to  be  paid  to  and  received  by  Seeley.  There  was  a  reservation 
of  the  title  to  certain  timber  and  bark  until  the  purchase- 
money  was  paid,  an  arrangement  to  apply  part  of  the  proceeds 
thereof  to  the  purchase-money,  and  a  provision  that  in  the 
event  of  Dunham's  failure  to  fulfill  his  contract,  Seeley  would 
resume  his  former  relation  to  Page  under  the  Smull  contract. 
But  we  find  nothing  in  the  details  of  the  several  contracts  of 
March  29,  1883,  to  vary  the  question  already  stated,  viz., 
whether  or  not  Seeley's  interest  in  the  property  insured  was 
such  as  was  required  by  his  contract  with  the  company. 
Where  the  title  to  property  passes,  and  the  policy  is  assigned 
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to  the  vendee  with  the  insurer's  consent,  the  policy  has  some- 
times been  treated  as  a  new  contract  with  the  vendee:  Wood 
on  Insurance,  sec.  110.  But  under  the  decisions  of  this  court, 
the  assignee  has  always  been  held  to  take  subject  to  all  the 
stipulations  contained  in  the  policy,  and  in  an  action  by  the 
assignee,  the  question  of  interest  to  be  referable  to  the  time  of 
the  issuing  of  the  policy:  State  Mut.  Co.  v.  Roberts,  31  Pa.  St. 
438;  Lycoming  Ins.  Co.  v.  Mitchell,  48  Id.  367. 

At  the  time  the  insurance  was  effected,  Seeley,  as  we  have 
said,  had  become  the  purchaser  in  fee  of  the  property  under 
articles  of  agreement  with  T.  Smull's  Sons;  he  had  the  equi- 
table title  only,  but  he  was  to  all  intents  and  purposes  the 
"owner"  of  the  property;  he  was  the  equitable  owner  in  fee, 
and  in  respect  to  the  insurance,  we  think  he  may  be  said  to 
have  been  the  entire,  unconditional,  and  sole  owner.  This 
provision  of  the  policy  does  not  necessarily  distinguish  be- 
tween the  legal  and  the  equitable  estate.  If  the  title  is  con- 
ditional or  contingent,  if  it  is  for  years  only,  or  for  life,  or  in 
common,  it  is  not  the  entire,  unconditional,  and  sole  owner- 
ship; but  the  interest  is  the  same,  as  it  affects  the  contract  of 
insurance,  whether  the  title  of  the  assured  be  legal  or  equi- 
table. The  purpose  of  this  provision  is  to  prevent  a  party  who 
holds  an  undivided  or  contingent  but  insurable  interest  in 
property  from  appropriating  to  his  own  use  the  proceeds  of  a 
policy,  taken  upon  the  valuation  of  the  entire  and  uncondi- 
tional title,  as  if  he  were  the  sole  owner,  and  to  remove  from 
him  the  temptation  to  perpetrate  fraud  and  crime.  For  with- 
out this,  a  person  might  thus  be  enabled  to  exceed  the  meas- 
ure of  an  actual  indemnity.  But  where  the  entire  loss,  if  the 
property  is  destroyed  by  fire,  must  fall  upon  the  party  insured, 
the  reason  and  purpose  of  this  provision  does  not  seem  to 
exist;  and  in  the  absence  of  any  particular  inquiry  as  to  the 
specific  nature  of  the  title,  or  of  any  express  stipulation  in  tho 
policy  that  the  insured  held  the  legal  or  equitable  title,  either 
being  available  to  secure  an  entire,  unconditional,  and  sole  own- 
ership, the  provision  referred  to  can,  we  think,  have  no  force  to 
defeat  the  plaintiff's  recovery  in  this  case. 

Where  articles  of  agreement  are  entered  into  for  the  sale  of 
land,  the  purchaser  is  considered  the  owner.  "  It  does  not 
seem  to  be  necessary,  to  produce  this  effect,  that  any  part  of 
the  purchase-money  should  be  paid;  it  results  from  the  con- 
tract. When  a  part  of  the  purchase-money  is  paid,  the  inter- 
est of  the  purchaser  in  the  land  is  not  circumscribed  by  the 
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extent  of  the  money  paid,  >ut  eraljraces  the  entire  value  of 
the  land  over  and  above  the  purchrse-money  due.  He  is 
treated  as  the  owner  of  the  whole  estate,  encumbered  only  by 
the  purchase-money.  If  the  land  increase  in  value,  it  is  his 
gain;  if  it  decrease,  if  improvements  are  destroyed  by  fire  or 
otherwise,  it  is  his  loss  ":  Siter,  Jawes,  &  Co.^s  Appeal,  26  Pa. 
St.  180.  Where  the  vendor  retains  the  legal  title,  he  has  a  lien 
for  the  unpaid  purchase-money:  Zerhy  v.  Zerby,  9  Watts,  234; 
Bradley  v.  O'Donnell,  32  Pa.  St.  279;  Zeigler's  Appeal,  69  Id.  471; 
but  he  may  use  the  legal  title  to  compel  payment  thereof: 
Thompson  v.  Carpenter,  4  Id.  132;  45  Am.  Dec.  681;  Wood- 
ward V.  Tudor,  81*  Pa.  St.  382;  Washabaugh  v.  Stauffer,  81* 
Id.  497. 

Upon  these  general  principles  of  the  law,  the  case  of  MillviUe 
Mutual  Co.  V.  Wilgus,  88  Pa.  St.  107,  was  decided.  Wilgus  had 
purchased  the  premises  insured  at  an  orphans'  court  sale,  the 
terms  of  which  were  one  half  in  hand,  balance  in  one  year. 
He  made  the  first  payment,  the  vendor  retaining  the  legal 
title,  and  before  the  year  expired  the  loss  occurred.  The  con- 
dition of  the  policies  upon  which  the  company  relied  was, 
"that  if  the  interest  of  the-  assured  in  the  property  be  any 
other  than  the  entire,  unconditional,  and  sole  ownership  of 
the  property,  for  the  use  and  benefit  of  the  assured,"  it  must 
be  so  represented  and  expressed.  Mr.  Justice  Sharswood,  de- 
livering the  opinion  of  this  court,  says:  "The  plaintiff's  title 
was  an  equitable  one,  but  it  nevertheless  vested  in  him  the 
entire,  unconditional,  and  sole  ownership,  suhject  to  the  pay- 
ment of  the  balance  of  the  purchase-money.  This  balance  was 
practically  an  encumbrance.  It  is  true,  the  legal  title  was  in 
the  hands  of  the  vendors,  but  they  could  use  it  only  to  enforce 
the  payment  of  the  price  agreed  upon.  In  this  respect  it  is 
exactly  the  case  of  a  mortgage  which  vests  the  legal  title  in 
the  mortgagee  for  the  same  purpose.  Had  the  property  been 
swallowed  up  by  an  earthquake,  the  entire  loss  would  have 
fallen  on  the  plaintifl'."  The  case  of  Reynolds  v.  State  Mutual 
Co.,  2  Grant  Cas.  329,  which  would  appear  to  express  a  dif- 
ferent view  of  the  law,  is  commented  upon  in  the  case  last 
cited,  and  whilst  it  is  said  to  have  been  correctly  decided  on 
other  grounds,  the  reasoning  of  the  case  is  distinctly  disap- 
proved. 

So  in  Kronk  v.  Birmingham  Ins.  Co.,  91  Pa.  St.  300,  where 
the  assured  had  executed  a  bill  of  sale  of  the  property  assured 
to  a  third  party,  retaining  the  possession,  it  was  held,  that  as 
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the  bill  of  sale  was  simply  a  security  for  money  advanced,  the 
interest  of  the  assured  was,  nevertheless,  as  respects  the  insur- 
ance, to  be  considered  '*  the  entire,  unconditional,  and  sole 
■ownership  of  the  property,  for  the  use  and  benefit  of  the  as- 
sured," whether  the  bill  of  sale  was  delivered  before  or  after 
the  insurance  was  effected.  The  Pennsylvania  Fire  Ins.  Co.  v. 
Dourfherty,  102  Pa.  vSt.  568,  and  Lebanon  Mutibal  Co.  v.  Erb, 
112  Id.  149.  although  not  precisely  similar,  are  cases  in  con- 
firmation of  the  doctrine  as  we  have  stated  it. 

The  purchaser  of  real  estate  by  articles,  being  responsible 
for  the  purchase-money,  is  liable  to  the  whole  loss  that  may 
befall  it,  including  the  loss  of  buildings  by  fire:  Reed  v. 
Lukens,  44  Pa.  St.  200;  84  Am.  Dec.  425;  therefore  he  is  not 
guilty  of  misrepresentation  if  he  states  that  the  premises  ore 
his,  that  he  is  the  absolute  owner,  although  he  has  not  paid 
the  purchase-money:  Coursin  v.  Pennsylvania  Ins.  Co.,  46  Pa. 
St.  323. 

We  believe  the  doctrine  as  we  have  stated  it  has  been  gen- 
erally adopted  in  this  as  well  as  in  the  other  states;  no  case 
has  been  cited  which  is  in  conflict  with  the  views  we  have  ex- 
pressed. In  Hough  v.  City  Fire  Ins.  Co.,  29  Conn.  10,  76  Am. 
Dec.  581,  the  insured,  in  his  application,  described  the  prop- 
erty as  his  house,  and  the  policy  contained  a  condition  that 
*'  if  the  interest  in  the  property  is  less  than  absolute,  it  must 
be  so  represented  to  the  company,  and  expressed  in  the  policy 
in  writing;  otherwise  the  insurance  shall  be  void."  The  legal 
title  to  the  property  was  in  another  party;  the  insured  had 
an  equitable  title  only;  he  had  made  a  parol  contract  for  the 
purchase  of  the  property;  had  entered  into  the  possession  and 
made  valuable  improvements;  had  paid  a  part  and  agreed  to 
pay  balance  of  purchase-money.  In  a  suit  upon  the  policy, 
the  company's  contention  was,  that  the  title  was  not  absolute; 
that  as  its  true  condition  was  not  represented  in  the  applica- 
tion or  expressed  in  the  policy,  the  insurance  was  void.  It 
was  held,  however,  that  if  the  plaintiff  had  the  equitable  title, 
and  his  interest  was  such  that  the  whole  loss  by  fire  would 
fall  on  him,  he  must  be  regarded  as  the  absolute  owner  of  the 
property.  To  the  same  effect  is  RocJcford  Ins.  Co.  v.  Nelson,  65 
111.  415;  Lorillard  Fire  Ins.  Co.  v.  McCulloch,  21  Ohio  St.  176; 
8  Am.  Rep.  52;  Noyes  v.  Hartford  Ins.  Co.,  54  N.  Y.  668.  The 
•omission  of  the  owner  of  the  equitable  title  to  state  the  nature 
thereof  will  not  render  a  policy  of  insurance  invalid,  under  a 
•condition  therein  forfeiting  the  insurance  in  case  the  interest 
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is  other  than  the  entire,  unconditional,  and  sole  ownership,  if 
the  fact  is  not  so. represented  to  the  company:  Pslton  v.  West- 
chester Fire  Ins.  Co.,  77  Id.  605;  and  he  will  be  regarded  as  the 
absolute  owner,  although  he  naay  not  have  paid  the  purchaBe- 
money:  Remsey  v.  Phoenix  Ins.  Co.,  17  Blatchf.  527. 

We  are  of  opinion,  upon  a  full  examination  of  this  case  in 
the  light  of  all  the  authorities,  that  Seeley's  title,  under  his 
contract,  must  be  regarded  as  an  equivalent  to  a  fee-simple; 
that  the  unpaid  purchase- money  must  be  treated  as  an  en- 
cumbrance upon  it;  and  that,  in  respect  of  the  insurance,  he 
must  be  considered  the  entire,  unconditional,  and  sole  owner. 
The  previous  decisions  of  this  court  will  justify  no  other  con- 
clusion; and  the  cases  in  the  other  states,  and  the  views  of 
the  text- writers,  we  find  to  be  in  harmony  with  our  own. 

The  judgment  is  affirmed. 


Equitable  Interest  in  Property  is  Absolute  Interest,  and  Insura- 
ble A3  Such:  Hough  v.  City  Fire  Ins.  Co.,  76  Am.  Dec.  581;  Herbert  v. 
Brewer,  96  Id.  582.  Holder  of  title  bond  has  insurable  interest  in  realty: 
Ayej-a  v.  Hartford  Fire  Ins.  Co.,  85  Id.  553;  and  see  Redjield  v.  Holland  Pur- 
chase  Ins.  Co.,  15  Am.  Rep.  424;  Commercial  Fire  Ins.  Co.  v.  Capital  City  Ins. 
Co.,  60  Id.  162. 

Insurance  —  Effect  of  Alienation  or  Change  in  Title  to  Avoid  Pol- 
icy: Morrison  v.  Tennessee  Ins.  Co.,  59  Am.  Dec.  299,  and  extended  note; 
Plioenix  Ins.  Co.  v.  Lawrence,  81  Id.  521;  Barnes  v.  Union  etc.  Ins.  Co.,  81  Id. 
562,  and  notes;  Sherwood  v.  Agricultural  Ins.  Co.,  29  Am.  Rep.  180;  Ilatlia- 
way  V.  State  Iris.  Co.,  52  Id.  438;  Davidson  v.  Hawheye  Ins.  Co.,  60  ItL  818. 

Insurance — Waiver  of  Forfeiture  of  Policy:  DielUv.  Adams  County 
Mutual  Ins.  Co.,  98  Am.  Dec.  302,  and  note  308;  Kruger  v.  Western  etc  Ins. 
Co.,  1  Am.  St.  Rep.  42,  and  note. 


Goodwin  Gas  Stove  etc.  Company's  Appeal. 

[117  Pknnsylvania  State,  514.] 

Equity  will  not,  in  General,  Enforce  Specific  Performance  of  Con- 
tract for  Sale  of  Chattels,  but  in  case  of  a  sale  or  transfer  of  stocks 
in  a  merely  private  or  business  corporation,  when  from  any  proper  cause 
it  is  plain  that  the  remedy  at  law  is  inadequate  or  damages  are  imprac- 
ticable, specific  relief  may  be  awarded. 

Where  Attorney  Acts  for  Both  Parties  to  Action,  and  while  Prk- 
PARiNG  Papers  at  Instance  of  Both  Communications  are  Made  to 
Him  by  either  party  in  the  presence  of  the  other,  such  communications 
are  not  privileged,  and  the  testimony  of  the  attorney  is  competent  in  re- 
gard thereto. 

Bill  in  equity  filed   by  H.  Dumont  Wagner  against  the 
Goodwin  Gas  Stove  and  Meter  Company  and  W.  W.  Goodwin, 
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to  enforce  the  specific  performance  of  an  agreement  by  Good- 
win to  transfer  certain  shares  of  stock  in  said  company  to  the 
complainant.  The  facts  as  reported  by  the  master  to  whom 
the  cause  was  referred  are  substantially  as  follows:  In  1879, 
Goodwin  undertook  to  form  a  corporation  for  the  manufacture 
of  meters  and  gas  machines,  and  associated  with  him  the 
plaintiff,  Wagner,  who  was  a  gas  engineer.  They  entered 
into  a  written  contract,  wherein  it  was  agreed,  —  1.  To  organ- 
ize a  corporation  under  the  general  law,  to  be  called  the  "  W. 
W.  Goodwin  Meter  Company,"  with  a  capital  stock  of  two 
hundred  thousand  dollars,  divided  into  two  thousand  shares; 
2.  Goodwin  to  put  in  the  meter-works,  machinery,  etc.,  and 
receive  1,050  shares  of  the  stock,  and  Wagner  to  pay  into 
the  corporation  seven  thousand  dollars  in  cash,  and  receive 
one  hundred  shares  of  stock,  full  paid;  3.  The  amount  of 
seven  thousand  dollars  to  be  paid  by  Wagner,  to  be  secured 
to  him,  and  ten  per  cent  per  annum  guaranteed  to  him,  either 
by  the  issue  of  preferred  stock,  or  in  some  other  manner  to  be 
mutually  agreed  upon  between  the  parties;  4.  Goodwin  to  be 
president  of  the  company,  at  a  salary  for  the  first  year  of  six 
thousand  dollars;  and  Wagner  to  be  superintendent,  under  a 
written  contract  for  five  years,  at  an  annual  salary  of  at  least 
eighteen  hundred  dollars.  The  plaintifi",  Wagner,  went  abroad 
on  company  business  at  once,  and  in  his  absence  Samuel 
Wagner,  as  attorney,  paid  Goodwin  the  seven  thousand  dol- 
lars, taking  his  receipt  therefor,  together  with  Goodwin's  judg- 
ment note  for  that  amount,  as  the  security  required  under  the 
agreement.  The  company  was  incorporated  in  1879,  after 
Wagner's  return,  under  the  title  of  "  The  Goodwin  Gas  Stove 
and  Meter  Company,"  in  which  both  Goodwin  and  Wagner 
were  named  as  incorporators.  It  was  soon  found  impractica- 
ble to  issue  preferred  stock  to  secure  Wagner  in  his  invest- 
ment of  seven  thousand  dollars,  and  the  parties  entered  into 
a  second  contract,  of  date  January  27,  1880,  drawn  up  by 
Samuel  Wagner,  who  acted  as  the  attorney  for  both  parties. 
In  this  second  contract  Wagner  agreed  to  release  his  claim 
for  the  security  provided  for  in  the  first  contract,  in  considera- 
tion whereof  Goodwin  agreed  to  transfer  and  assign  to  him 
seventy  shares  of  the  stock  of  the  company;  it  being,  however, 
understood  that  the  seventy  shares  were  to  be  held  by  Wag- 
ner in  trust,  he  to  have  the  option  of  buying  them,  or  any 
part  thereof,  at  their  par  value  of  one  hundred  dollars  per 
share,  by  paying  to  Goodwin  all  dividends  on  such  shares  in 
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excess  of  six  per  cent  of  the  par  value  of  the  stock,  and  one 
share  to  become  absolutely  the  property  of  Wagner  for  each 
one  hundred  dollars  so  paid  on  account  of  the  purchase;  pro- 
vided, however,  that  Wagner  was  not  to  be  liable  for  the  price 
of  the  seventy  shares,  unless  the  dividends  thereon  exceeded 
six  per  cent  of  the  par  value,  and  then  only  to  the  extent  of 
such  excess,  nor  was  he  to  be  liable  for  interest  on  the  price 
of  the  stock  unless  the  dividends  thereon  should  amount  to 
six  per  cent  per  annum  in  excess  of  the  amount  the  stock 
should  earn;  provided,  also,  that  Wagner  had  the  right  to 
terminate  the  agreement  upon  reassigning  all  the  seventy 
shares  to  Goodwin,  excepting  such  as  may  have  been  paid 
for  in  full  in  the  manner  agreed.  It  was  further  agreed  that 
Goodwin  had  the  right  to  vote  such  of  the  seventy  shares  as 
were  not  paid  for  in  full;  and  the  provisions  of  the  agreement 
were  to  be  binding  upon  the  personal  representatives  of  both 
parties.  Goodwin  was  the  president  of  the  company,  and  was 
continued  in  the  office  by  re-election;  and  Wagner  was  elected 
superintendent  of  the  company,  and  was  re-elected  in  1881 
and  1882.  At  the  time  of  the  execution  of  the  second  agree- 
ment, Wagner  surrendered  to  Goodwin  his  copy  of  the  first 
agreement,  and  also  the  judgment  note  for  seven  thousand 
dollars,  which  Goodwin  had  given  as  security,  both  of  which 
were  put  in  evidence.  In  July,  1882,  Wagner  asked  for  an 
indefinite  leave  of  absence,  which  was  refused,  and  he  re- 
signed, Goodwin  being  present  when  the  board  of  directors 
accepted  the  resignation.  Wagner  had  never  signed  any 
contract  to  act  as  superintendent  for  five  years.  After  the 
dividend  of  1881  was  declared,  Wagner  demanded  that  the 
company  should  transfer  to  him  personally  such  shares  as  he 
was  entitled  to  under  the  contract,  and  to  him  as  trustee  the 
balance  of  the  seventy  shares  he  was  to  hold  in  trust.  He 
made  these  demands  each  year,  and  all  were  refused,  until 
1884,  when  Goodwin  sent  him  the  certificate  for  nine  shares, 
and  his  check  as  president  for  forty-five  dollars;  also  a  state- 
ment showing  that  up  to  July  1,  1882,  seventy  shares  of  the 
capital  stock  had  earned  the  sum  of  $945  in  excess  of  six  per 
cent.  Wagner  accepted  these  nine  shares  on  account,  but  de- 
clined to  receive  the  check,  and  the  nine  shares  were  never 
transferred  to  Wagner's  name  on  the  books  of  the  company. 
The  company  having  refused  to  honor  his  demands  any 
further,  this  proceeding  was  instituted.  The  company  in  a 
separate  answer  denied  any  knowledge  of  the  facts  of  the 
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agreement,  and  submitted  itself  to  the  court  in  the  premises. 
Goodwin  claimed  in  his  answer  that  the  plaintiff  agreed  to 
act  as  superintendent  of  the  company  for  five  years,  and  failed 
to  do  so;  and  that  this  agreement  on  the  part  of  the  plaintiff 
•was  part  of  the  consideration  of  the  second  agreement  of  Jan- 
uary 27,  1880.  He  admitted,  however,  that  had  the  plaintiflF 
remained  in  the  employ  of  the  company,  and  been  willing  to 
pay  any  amount,  however  small,  in  addition  to  the  excess  of 
dividends,  the  stock  would  have  been  transferred  to  him  under 
the  agreement.  And  it  was  admitted  that  the  stock  of  the 
company  was  not  for  sale,  and  that  the  same  could  not  be 
purchased  in  the  market.  The  master  found, —  1.  That 
Samuel  Wagner  acted  only  as  a  legal  scrivener  in  preparing 
the  agreements  for  the  parties,  and  was  a  competent  witness 
to  testify  in  regard  thereto;  2.  That  the  plaintifi''s  agreement 
to  act  as  superintendent  of  the  company  for  five  years  was  not 
a  part  of  the  consideration  of  the  second  agreement;  3.  That 
under  the  facts  as  found  the  cause  was  one  properly  calling 
for  relief  in  equity.  The  court  confirmed  the  report  of  the 
master,  and  entered  a  decree  as  therein  recommended.  The 
defendant  appealed. 

Samuel  C.  Perkins,  for  the  appellant. 

Henry  J.  McCarthy  and  William  Nelson  West,  for  the  ap- 
pellee. 

By  Court,  Clark,  J.  It  is  a  well-settled  doctrine  that 
equity  will  not,  in  general,  decree  the  specific  performance  of 
contracts  concerning  chattels.  The  reason  assigned  for  this 
is,  that  their  money  value,  recovered  as  damages,  will  enable 
the  party  to  purchase  others  in  the  market  of  like  kind  and 
quality.  In  the  United  States,  as  well  as  in  England,  con- 
tracts for  public  securities,  government  stocks,  bonds,  etc.,  will 
not  be  specifically  enforced;  no  especial  value  attaches  to  one 
share  of  stock  or  one  bond  over  another;  the  money  which 
will  pay  for  one  will  as  readily  purchase  another.  To  this  rule 
there  are  doubtless  exceptions;  but  the  rule  is  so  general  in  its 
application  that  the  exceptions  arc  but  few:  Stayton  v.  Riddle, 
1 14  Pa.  St.  464.  Although  a  diSerent  doctrine  may  perhaps 
exist  elsewhere,  as  to  contracts  concerning  stocks  and  bonds 
of  merely  private  or  business  corporations  in  the  United 
States,  the  principle  seems  to  be  well  established  by  the 
weight  of  authority  that  they  will  not  be  carried  into  effect  in 
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equity  except  under  very  special  circumstances,  such  as  render 
the  remedy  at  law  wholly  inadequate  or  damages  impractica- 
ble: 3  Pomeroy's  Eq.  Jur.,  sec.  1402.  The  same  general  prin- 
ciples govern  in  contracts  for  the  sale  of  stocks  of  this  character 
as  in  the  sale  of  other  personal  property;  if  the  breach  can  be 
fully  compensated,  equity  will  not  interfere;  but  when,  not- 
withstanding the  payment  of  the  money  value  of  the  stock? 
the  plaintiff  will  still  necessarily  lose  a  substantial  benefit, 
and  thereby  remain  uncompensated,  specific  performance  may 
be  decreed:   Waterman  on  Specific  Performance,  sec.  19. 

In  Dungan  v.  Dohnart,  an  unreported  case,  decided  at  nisi 
prius,  and  referred  to  in  a  note  to  Philadelphia  and  Beading 
E.  R.  Co.  V.  Stichter,  11  Week.  Not.  Cas.  325,  Mr.  Justice 
Agnew,  after  referring  to  the  cases,  said:  "  In  an  ordinary  con- 
tract for  the  sale  or  transfer  of  stock,  where  there  is  no  fidu- 
ciary relation  between  the  parties,  no  peculiar  circumstances 
attending  the  stock,  n,nd  no  trust  declared  or  arising  by  opera- 
tion of  law,  or  other  fact  in  the  contract,  which  would  make  a 
verdict  for  damages  inadequate  relief,  there  is  no  reason  for 
specific  performance  other  than  in  every  case  of  a  sale  of  a 
chattel.  The  non-delivery  or  refusal  to  transfer  can  be  easily 
compensated  in  damages." 

The  doctrine  has  in  some  cases  been  carried  to  this  extent: 
that  if  a  contract  to  convey  stock  is  clear  and  definite,  and  the 
uncertain  value  of  the  stock  renders  it  diflScult  to  do  justice 
by  an  award  of  damages,  specific  performance  will  be  decreed: 
JVliite  V.  Schuyler,  Abb.  Pr.,  N.  S.,  300;  31  How.  Pr.  38; 
Treasurer  v.  Commercial  Co.,  23  Cal.  390.  This  would  appear 
to  have  been  the  view  entertained  by  Mr.  Justice  Thompson, 
in  Sank  v.  Union  Steamship  Co.,  a  case  tried  at  nisi  prius,  and 
reported  in  5  Phila.  499.  "  I  incline  much,"  says  the  learned 
justice,  "  towards  the  distinction  made  by  Vice-Chancellor 
Shad  well,  in  Duncujt  v.  Albrecht,  12  Sim.  189,  between  public 
stocks  of  a  known  market  value,  and  stocks  of  a  particular 
company  with  none  in  market,  and  recognized  by  the  lord 
chancellor  in  Cheale  v.  Kenward,  3  De  Gex  &  J.  27.  The 
former  resembles  ordinary  property  with  known  values,  while 
the  latter  resembles  more  the  case  of  specific  or  peculiar  prop- 
erty, with  a  value  contingent  or  uncertain,  which,  it  has  been 
held,  the  only  adequate  remedy  is  to  give  the  thing  itself:  1 
Lead.  Cas.  Eq.  757;  1  Story's  Eq.  Jur.,  sec.  724."  Whether 
the  distinction  taken  in  the  case  cited  may  ultimately  be 
recognized  to  the  full  extent  stated,  we  cannot  say;  but  the 
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general  underlying  principle  seems  to  be  established  that  ia 
a  sale  of  stocks  in  a  merely  private  or  business  corporation, 
when  from  any  proper  cause  it  is  plain  that  the  remedy  at  law 
is  inadequate  or  damages  impracticable,  specific  relief  may 
be  awarded. 

As  to  the  case  now  under  consideration,  it  is  fair  to  assume 
that  the  security  for  the  principal  investment  of  seven  thou- 
sand dollars,  and  for  the  dividends  upon  it  at  the  rate  of  ten 
per  cent  per  annum,  was  the  inducement  for  Wagner  to  enter 
into  the  contract  of  July  1,  1879;  and  when  on  January  27, 
1880,  he  agreed  to  waive  his  right  to  that  security,  it  was  un- 
der the  special  inducement  that  he  was  to  have,  in  addition  to 
the  shares  he  then  had,  seventy  other  shares  on  the  terms  of 
the  latter  contract, —  shares  that  would  ultimately  be  paid  for, 
if  paid  for  at  all,  out  of  their  earnings,  in  installments  equal  to 
the  excess  of  the  dividends  thereon  over  six  per  cent  in  each 
year.  The  contract  of  1880  disclosed  the  special  terms  upon 
which  the  investment  was  actually  made.  Wagner  was  to 
receive  not  only  the  dividends  upon  the  shares  he  purchased 
with  his  original  investment,  but  was  entitled,  also,  from  time 
to  time,  to  such  of  the  seventy  shares  in  dispute  as  would  be 
paid  for  by  the  excess  stated;  and  the  title  to  the  seventy 
shares  was  actually  transferred  to  him,  in  trust,  under  the 
contract.  He  held  the  shares  as  a  trustee;  if  transferred  on 
the  books,  the  shares  must  necessarily  have  been  transferred 
to  him  on  the  footing  of  that  trust.  As  they  were  earned, 
however,  they  were  to  become  Wagner's  own  shares,  freed  from 
the  trust,  the  dividends  thereon  payable  to  him,  and  he  was 
entitled  to  have  such  further  assurance  from  Goodwin  as 
would  liberate  them  from  the  trust,  and  authorize  the  transfer 
to  him  absolutely  on  the  books  of  the  company.  The  case  is 
in  some  respects  a  peculiar  one;  Wagner  already  has  the  title 
to  these  seventy  shares;  he  holds  the  certificate  transferred  in 
writing,  and  delivered  to  him  by  Goodwin;  but  the  transfer 
being  subject  to  a  trust  imposed  upon  them  by  the  parties,  he 
cannot  avail  himself  of  them  as  his  own  until  they  are  re- 
lieved of  that  trust.  The  transaction  is  not  therefore  a  sim- 
ple sale  and  purchase  of  stock.  The  question  presented  is, 
whether  or  not  the  terms  of  the  trust  have  been  satisfied,  as  to 
the  whole  or  any  part  of  the  seventy  shares  to  which  Wagner 
already  has  title;  if  they  have,  he  is  entitled  to  a  transfer  to 
his  own  use;  if  they  have  not,  he  must  still  hold  the  title  sub- 
ject thereto.     It  cannot  be  doubted,  we  think,  that  equity  has 
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jurisdiction  in  such  a  case,  not  only  against  Goodwin,  but 
against  the  company,  especially  as  the  shares  have  no  recog- 
nized market  value,  and  their  value,  even  if  ascertained,  would 
not  necessarily,  as  against  either,  be  the  proper  measure  of 
damages.  The  seventy  shares  having  been  transferred  to 
Wagner  in  trust  under  the  agreement,  he  was  entitled  as  the 
trustee  to  a  transfer  on  the  books,  and  as  dividends  were  de- 
clared from  time  to  time,  he  was  entitled,  at  his  option,  to  an 
absolute  transfer,  discharged  of  the  trust,  for  as  many  shares 
as  were  paid  by  the  excess  of  the  dividends  over  six  per  cent 
annually. 

We  are  of  opinion,  however,  that  the  agreement  of  January 
27,  1880,  was  only  a  modification  of  a  particular  part  of  the 
previous  contract  of  July  1,  1879.  The  preamble,  which  pre- 
cedes the  paper  of  1880,  clearly  shows  that  the  special  pro- 
vision in  the  first  contract,  for  security  to  Wagner,  was  the 
special  subject-matter  of  modification  in  the  second.  But 
the  clause  which  provides  that  Wagner  "shall  be  appointed  the 
superintendent  of  the  said  corporation,  under  a  written  con- 
tract for  five  years,  at  an  annual  compensation  or  salary  of  at 
least  eighteen  hundred  dollars,"  would  seem  to  be  a  provision 
made  in  the  interest  and  favor  of  Wagner.  Wagner  does  not 
agree  in  express  terms  to  serve  as  superintendent  for  five 
years,  unless  perhaps  under  a  written  agreement  to  that  effect, 
and  no  such  agreement  was  ever  made;  on  the  contrary,  he 
was  elected  from  year  to  year,  and  had  no  assurance  whatever 
of  his  continuance  in  office  for  five  years.  The  company  was 
put  under  no  obligation  to  retain  him  as  superintendent,  and 
he  was  under  no  obligation  to  continue  in  the  company's  ser- 
vice. The  parties,  we  think,  did  not  intend  their  contract  to 
be  a  guaranty  in  this  respect.  If  the  condition  and  owner- 
ship in  the  stock  had  been  such  that  Goodwin  was  not  elected 
president  of  the  company  at  a  salary  of  six  thousand  dollars, 
did  the  parties  contemplate  that  Wagner  should  be  held  re- 
sponsible to  Goodwin  for  that  result?  We  think  not;  yet  this 
feature  of  the  contract  was  as  certainly  obligatory  upon  one 
party  as  upon  the  otaer.  Moreover,  when  Wagner  tendered 
his  resignation,  it  was  without  complaint  of  any  one  accepted; 
Goodwin  himself  was  present,  favored  this  action  of  the  board, 
and  personally  dictated  the  very  complimentary  response, 
which  was  given  to  Wagner's  request.  He  cannot  now  com- 
plain of  that  which  at  the  time  he  approved,  and  which  was 
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consummated  by  the  company,  not  only  without  any  objection 
whatever,  but  with  his  full  consent. 

In  the  view  which  we  have  taken  of  this  case,  the  testimony 
of  Samuel  Wagner  becomes  unimportant,  and  the  question  of 
his  competency  of  little  consequence  in  the  case.  Samuel 
Wagner  was,  however,  without  doubt,  a  competent  witness. 
If  he  was  the  legal  adviser  of  any  of  these  parties,  he  was  the 
adviser  of  both  of  them,  for  the  advice  he  gave  was  given  to 
both,  and  the  papers  he  prepared  were  prepared  at  the  instance 
of  both.  The  matters  communicated  to  him  by  either  one  of 
the  parties  were  communicated  in  the  presence  of  the  other; 
they  were  not  in  their  nature  private,  and  therefore  could  not 
have  been  the  subject  of  any  confidential  disclosure.  Wagner 
seems  to  have  acted  merely  as  a  scrivener,  and  although  of 
the  legal  profession,  his  testimony  would  not  thereby  be  ren- 
dered incompetent. 

Upon  an  investigation  of  the  whole  case,  we  are  of  opinion 
that  the  decree  of  the  learned  court  is  right. 

The  decree  is  therefore  affirmed,  and  the  appeal  dismissed, 
at  the  cost  of  the  appellant. 


Jurisdiction  to  Decree  Performance  of  Contracts  concerning  Per- 
sonalty is  limited  to  special  cases:   Younj  v.  Daniels,  G3  Am.  Dec.  477. 

Specific  Performance  of  Contract  to  Sell  Shares  of  National 
Bank  will  not  be  Enforced  where  it  appears  that  the  shares  were  designed 
to  give  control  of  the  bank.  Whether  the  contract  would  be  enforced  if  law- 
ful, questioned:  Foil's  Appeal,  36  Am.  Rep.  671. 

Attorney  and  Client.  —  Conversation  between  two  persons  in  presence 
of  an  attorney  employed  by  them  to  prepare  a  paper  in  connection  with  the 
subject  of  conversation  is  not  privileged:  House  v.  House,  1  Am.  St.  Rep. 
570^  and  note. 


Elliott  v.  Ashland  Mutual  Fire  Insurance  Co. 

[117  Pennsylvania  State,  548.  J 

It  is  Competent  for  Insurance  Company  to  Waive  Forfeiture  or 
Policy  caused  by  a  sheriff 's  sale  of  the  property  insured,  and  it  is  an 
express  waiver  in  writing  of  such  forfeiture,  if  the  company,  having  no- 
tice of  such  sale,  issues  a  new  policy  as  an  extension  of  the  previous  one 
forfeited. 

Purchaser  under  Contract'  for  Sale  of  Real  Estate  is  Equitable 
Owner,  and  is  liable  to  all  loss  that  may  befall  the  property,  including 
the  loss  of  the  buildings  by  fire.  For  the  purpose  of  insurance,  he  may 
be  said  to  be  vested  with  the  entire,  unconditional,  and  sole  ownership. 

Action  of  covenant  on  a  policy  of  fire  insurance,  brought  by 
Michael  Elliott,  for  the  use  of  Susan  Dougherty,  against  the 
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Ashland  Mutual  Fire  Insurance  Company.  The  policy  in  suit, 
dated  March  18,  1884,  was  issued  to  Elliott  by  the  defendant 
company,  immediately  after  the  expiration  of  a  previous  policy 
of  the  same  company,  dated  March  18,  1881.  After  the  last- 
mentioned  date,  certain  liens  were  entered  against  the  property 
insured,  and  it  was  sold  at  sheriff's  sale  on  December  30,  1882, 
to  one  Murphy,  who  resold  to  Elliott  by  articles  of  agreement, 
on  December  31,  1883;  but  no  deed  had  been  executed  by 
Murphy  to  Elliott  when  the  policy  in  suit  was  issued.  The 
policy  contained  a  clause  as  follows:  "The  insurance  under 
this  policy  shall  cease,  at  and  from  the  time  the  property 
hereby  insured  shall  be  levied  on  or  taken  into  possession  or 
custody  under  any  proceeding  in  law  or  equity;  and  should 
there,  during  the  life  of  this  policy,  an  encumbrance  fall  or  be 
executed  upon  the  property  insured,  suflBcient  to  reduce  the 
real  interest  of  the  insured  in  the  same  to  a  sum  equal  to  or 
below  the  amount  insured,  and  he  neglect  to  obtain  the  con- 
sent of  the  company  thereto,  then  in  that  case  the  policy 
ehall  be  void."  Other  facts  appear  in  the  opinion.  The  plain- 
tiff was  nonsuited,  whereupon  he  assigned  error. 

James  Ryan  and  M.  M.  V  Velle,  for  the  plaintiff  in  error. 
W.  A.  Marr,  for  the  defendant  in  error. 

By  Court,  Clark,  J.  The  policy  in  suit  was  "issued  instead 
of  one  bearing  the  same  number  upon  payment  by  the  insured 
of  the  policy  fee  of  one  dollar,  as  per  resolution  of  the  directors 
extending  the  time  of  all  renewed  policies  to  five  years."  It 
was  not  in  the  form  of  a  renewal;  it  would  seem  to  have  been 
intended  as  an  extension  or  continuance  of  the  renewal  policy 
of  March  18,  1881.  Both  bore  the  same  number,  referred  to 
the  same  application,  and  were  upon  the  same  property;  one 
was  given  "  instead  "  of  the  other,  "  extending  the  time  "  to 
five  years.  It  may  be,  therefore,  that  neither  the  policy  nor 
any  of  the  by-laws  required  a  disclosure  of  the  intervening 
encumbrances;  but  it  is  plain  that  by  the  sixteenth  condition 
of  the  policy  the  contract  of  insurance  had,  on  December  30, 
1882,  ceased  to  exist.  Under  a  proceeding  at  law,  the  prop- 
erty insured  had  been  levied  upon  by  the  sherifi",  and  on  that 
day  the  interest  of  the  assured  was  sold,  and  one  Charles  G. 
Murphy  became  the  purchaser  and  owner  thereof.  After  that 
for  almost  a  year,  Elliott  had  no  title  whatever  in  the  prop- 
erty, and  of  course  there  could  be  no  valid  subsisting  insur- 
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ance  where  there  was  no  insurable  interest.  There  would  be 
nothing,  in  such  case,  for  the  policy  to  operate  upon. 

It  was  competent,  however,  for  the  company,  after  the  agree- 
ment of  December  31,  1883,  by  the  terms  of  which  Murphy 
had  agreed  to  convey  to  Elliott,  to  waive  the  forfeiture  caused 
by  the  sheriff's  sale;  in  which  event  the  obligation  of  the 
policy  would  reattach,  and  the  contract  be  continued.  If  the 
policy  of  March  18,  1884,  upon  which  this  suit  was  brought, 
was  issued  as  an  extension  of  the  previous  policy  of  1881, 
with  notice  of  the  change  which  had  taken  place  in  the  title, 
it  was  certainly  in  itself  an  express  waiver  in  writing  of  the 
forfeiture,  which  had  previously  occurred. 

It  was  one  of  the  conditions  of  the  policy,  that  if  the  inter- 
est in  the  property  was  "  a  leasehold  or  other  interest,  not  fee- 
simple  absolute,  it  must  be  stated  in  the  policy;  otherwise  the 
same  shall  be  void."  The  contention  of  the  company  is,  that 
Elliott's  interest  was  under  the  agreement  of  December  31, 
1883;  that  his  title  was  not  absolute  or  in  fee-simple;  that  the 
condition  of  the  title  was  not  stated  in  the  policy,  and  that 
therefore  the  policy  was  void.  But  the  agreement  with 
Murphy  was  for  a  conveyance  of  the  fee;  Elliott  thereby  be- 
came the  equitable  owner  of  the  property  subject  to  the  pay- 
ment of  the  purchase-money,  which  was  a  lien  or  encumbrance 
upon  it,  and  this,  as  respects  the  contract  of  insurance,  was 
equivalent  to  the  fee:  Pennsylvania  Ins.  Co.  v.  Dougherty,  102 
Pa.  St.  568.  "When  a  policy  provides  that  if  the  title  is  not 
absolute  it  must  be  so  stated  in  the  policy  or  it  shall  be  void, 
the  question  is,  —  1.  Whether  the  insured  had  really  an  insur- 
able interest  in  the  property;  and  2.  Whether,  if  the  property 
is  destroyed,  the  entire  loss  falls  upon  him  ":  Wood  on  Fire  In- 
surance, 195,  citing  Hough  v.  City  Fire  Ins.  Co.,  29  Conn.  10; 
76  Am.  Dec.  581;  see  also  Washington  Fire  Ins.  Co.  v.  Kelley, 
32  Md.  421;  3  Am.  Rep.  149;  Lorillard  Fire  Ins.  Co.  v.  Mc- 
Culloch,  21  Ohio  St.  176;  8  Am.  Rep.  52;  and  Pelton  v.  West- 
chester Ins.  Co.,  77  N.  Y.  605. 

The  cases  in  this  court  are  to  the  same  effect.  After  a  con- 
tract for  the  sale  of  real  estate,  the  purchaser  is  the  equitable 
owner  thereof,  and  being  responsible  for  the  purchase-money, 
is  liable  to  the  whole  loss  that  may  befall  it,  including  the  loss 
of  the  buildings  by  fire:  Reed  v.  Lukens,  44  Pa.  St.  200;  84 
Am.  Dec.  425.  He  is  not  guilty  of  misrepresentation  if  he 
state  that  the  premises  are  his,  although  he  has  not  paid  the 
purchase-money:  Coursin  v.  Pennsylvania  Ins.  Co.,  46  Pa.  St, 
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323.  Upon  this  ground,  it  was  held  in  Millville  Mut.  Co.  v» 
Wilgus,  88  Id.  107,  that  for  the  purpose  of  insurance,  the 
holder  of  an  equitable  title  under  articles  of  agreement  may 
be  said  to  be  vested  with  the  entire,  unconditional,  and  sole  own- 
ership. This  question  has  been  more  fully  considered  by  this 
court  in  a  very  recent  case  in  the  eastern  district,  Dunham  v. 
Imperial  Fire  Ins.  Co.  of  London^  117  Pa.  St.  460  [ante,  p.  686]^ 
and  we  think  it  is  unnecessary  to  further  discuss  it  here. 

The  substantial  question  for  the  jury  was,  whether  or  not, 
at  the  issuing  of  the  policy  of  March  18,  1884,  the  company 
had  notice  of  the  sheriff's  sale  to  Murphy,  and  of  the  agree- 
ment of  Murphy  to  reconvey  the  property  to  Elliott.  It  must 
be  conceded  that  the  evidence  on  this  point  was  meager,  and 
to  some  extent  unsatisfactory,  but  there  was  some  evidence, 
enough  we  think  to  send  the  case  to  the  jury.  We  do  not 
desire  to  discuss  the  testimony;  in  so  doing  we  might  preju- 
dice the  next  trial;  but  having  stated  the  law  applicable  to 
the  case,  and  suggested  the  questions  of  fact  which  were 
proper  for  the  jury,  we  send  the  case  back  for  another  trial. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded.  

Insurance,  Waiver  by  Insurer  op  Forfeiture  of  Policy:  See  Im- 
perial Fire  Ins.  Co.  v.  DunJiam,  ante,  p.  686. 

Sale  of  Real  Estate  on  Execution,  owner  having  term  for  redemption, 
is  not  a  change  in  the  title  or  possession,  within  the  meaning  of  the  insurance 
policy,  where  the  loss  occurred  during  that  term:  Hammel  v.  Queen'a  Ins.  Co., 
41  Am.  Rep.  1. 

Insurable  Interest,  What  is:  See  Imperial  Fire  Ins.  Co.  v.  Dunham^ 
ante,  p.  686. 


Bretz  v.  Diehl. 

fll7  Pennsylvania  State,  589.  | 

Fundamental  Distinction  between  Bailment  and  Sale  is,  that  in  the 
former  the  subject  of  the  contract,  although  in  an  altered  form,  is  to  be 
restored  to  the  owner,  whilst  in  the  latter  there  is  no  obligation  to  re- 
turn the  specific  article,  either  in  the  same  or  an  altered  form.  In  the 
one  case  the  title  is  not  changed,  in  the  other  it  is,  the  parties  standing 
in  the  relation  of  debtor  and  creditor. 

Where  Bailee  of  Property  of  Others  so  Commingles  It  with  his 
Own  that  its  identity  cannot  be  traced,  all  the  inconvenience  of  the 
confusion  is  thrown  upon  him;  but  if  the  owners  have  consented  to  the 
commingling,  each  remains  the  owner  of  his  share  in  the  common  stock. 

Mere  Fact  that  Wheat,  Delivered  in  Pursuance  of  Contract  of 
Bailment,  is  Mixed  with  a  mass  of  like  quality,  with  the  knowledge 
of  the  bailor,  docs  not  convert  the  transaction  into  a  sale;  and  the  bailee 
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of  the  whole  can  have  no  greater  control  of  the  mass  than  if  the  share  of 
each  owner  were  kept  separate.  If  the  commingled  mass  was  received 
on  simple  storage,  each  owner  is  entitled,  on  demand,  to  receive  his 
share;  if  for  conversion  into  flour,  to  his  proper  proportion  of  the  prod- 
net.  And  in  such  case,  it  makes  no  difference  that  the  bailee  had  con- 
tributed of  his  own  wheat  to  the  mass,  for,  still  standing  as  a  bailee  to 
the  others,  he  cannot  abstract  more  than  his  own  share  from  the  whole. 
CIourt's  Answers  to  Plaintiff's  Points  are  not  to  be  Held  Mislead- 
ing AND  Erroneous,  where  it  appears  that  the  points  were  based  upon 
an  assumption  of  facts,  the  truth  or  falsity  of  which  was  properly  for  tha 
jury,  and  the  law  was  stated  as  upon  a  finding  of  these  facts  by  the 
jury. 

Feigned  issue  to  determine  the  ownership  of  certain  flour 
and  bran  in  a  mill  of  one  Newman.  The  facts  appear  in  the 
opinion.  Verdict  and  judgment  for  the  plaintiffs,  and  the  de- 
fendants assigned  error. 

/.  H.  Longenecker,  S.  L.  Russell,  and  William  M.  Koontz,  for 
the  plaintiffs  in  error. 

John  H,  Jordan,  J.  M.  Reynolds,  and  Alexander  King,  for  the 
defendants  in  error 

By  Court,  Clark,  J.  The  defendants  in  this  case  are  judg- 
ment creditors  of  William  D.  Newman,  a  miller,  operating  a 
steam  flouring  mill  in  the  town  of  Bedford.  Having  issued 
executions,  they  levied  on  some  eighty  or  ninety  barrels  of 
flour,  and  some  bran  found  on  the  floor  of  Newman's  mill. 
The  plaintiffs  claimed  the  property  levied  upon,  alleging  that 
it  was  the  product  of  grain  by  them  delivered  to  and  held  by 
Newman  as  their  bailee.  This  is  a  feigned  issue,  framed  un- 
der the  sheriff's  interpleader  act,  to  determine  the  dispute. 

The  plaintiffs,  who  are  farmers  residing  in  the  vicinity  of 
Bedford,  brought  their  grain  to  this  mill;  no  special  contract 
or  arrangement  was  made  with  the  miller  by  any  of  the  plain- 
tiffs when  they  delivered  their  wheat,  but,  in  accordance  with 
the  practice  of  the  mill  in  all  cases,  except  when  wheat  was  at 
once  paid  for,  a  receipt  or  memorandum  was  given  in  the  fol- 
lowing form:  — 

Crystal  Mills,  Bedford,  Pa.,  Sept.  12,  1884. 

Received  from  D.  W.  Lee:  — 

Amoant. 

Four  hundred  and  fifty-five  JJ  b.  wheat $455.14 

"  rye, 
"  corn, 

Two  hundred  and  fifty-five  JJ  "  oats 255.12 

"  buckwheat. 
For  use  of  self.  W.  D.  Newman. 
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The  mill  was  not  arranged  to  keep  the  several  lota  of  grain 
in  separate  parcels.     It  was  so  constructed  that  all  the  grain 
delivered  into  it  was  hoisted  to  the  second  floor,  emptied  into 
a  sink  on  the  first  floor,  and  from  thence  carried  by  elevators 
into  a  bin  on  the  third  floor,  where,  at  times,  there  was  a  largo 
accumulated  mass  of  wheat.     Newman  also  purchased  wheat 
in  considerable  quantities  from  time  to  time,  which  was  deliv- 
ered into  the  mill,  and  disposed  of  as  the  other  wheat.     This 
promiscuous  commingling  of  the  grain  into  a  common  mass 
was  in  accordance  with  the  known  usage  of  the  mill,  which 
was  supplied  for  grinding  from  the  mass  of  the  wheat,  without 
any  discrimination  as  to  the  several  lots  or  parcels  in  which  it 
was  received.     The  miller  was,  of  course,  under  no  obligation  ' 
to  restore  to  the  plaintiff's  the  specific  or  identical  wheat  which  ^ 
he  received,  nor  the  product  of  it  in  flour;  indeed,  this,  owing  / 
to  the  manner  in  which  the  business  was  conducted,  was  prac-  ; 
ticallj  impossible. 

The  fundamental  distinction  between  a  bailment  and  a  sale 
is,  that  in  the  former  the  subject  of  the  contract,  although  in 
an  altered  form,  is  to  be  restored  to  the  owner;  whilst  in  the 
latter  there  is  no  obligation  to  return  the  specific  article;  the 
party  receiving  it  is  at  liberty  to  return  some  other  thing  of 
equal  value  in  place  of  it.  In  the  one  case  the  title  is  not 
changed,  in  the  other  it  is,  the  parties  standing  in  the  relation 
of  debtor  and  creditor.  Thus  in  Norton  v.  Woodruff,  2  N.  Y. 
153,  a  miller  agreed  to  take  certain  wheat,  and  to  give  one 
barrel  of  superfine  flour  for  every  4^  bushels  thereof,  the 
flour  to  be  delivered  at  a  fixed  time,  or  as  much  sooner  as  he 
could  make  it.  As  the  miller's  contract  was  satisfied  by  a  de- 
livery of  flour  from  any  wheat,  the  transaction  was  held  to  be 
a  sale.  But  in  Mallroy  v,  Willis,  4  Id.  76,  wheat  was  deliv- 
ered under  a  contract  "  to  be  manufactured  into  flour,"  and 
one  barrel  of  the  flour  was  to  be  delivered  for  every  4J^  bush- 
els of  wheat;  this  transaction  was  by  the  same  court  held  to  be 
a  bailment. 

If  a  party  having  charge  of  the  property  of  others  so  con- 
founds it  with  his  own  that  the  line  of  distinction  cannot  be 
traced,  all  the  inconvenience  of  the  confusion  is  thrown  upon 
the  party  who  produces  it;  where,  however,  the  owners  consent 
to  have  their  wheat  mixed  in  a  common  mass,  each  remains 
the  owner  of  his  share  in  the  common  stock.  If  the  wheat  is 
delivered  in  pursuance  of  a  contract  for  bailment,  the  mere 
fact  that  it  is  mixed  with  a  mass  of  like  quality,  with  the 
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knowledge  of  the  depositor  or  bailor,  does  not  convert  that 
into  a  sale  which  was  originally  a  bailment,  and  the  bailee  of 
the  whole  can,  of  course,  have  no  greater  control  of  the  mass 
than  if  the  share  of  each  were  kept  separate.  If  the  com- 
mingled mass  has  been  delivered  on  simple  storage,  each  iS 
entitled  on  demand  to  receive  his  share;  if  for  conversion  into 
flour,  to  his  proper  proportion  of  the  product:  Chase  v.  Wash- 
hum,  1  Ohio  St.  244;  59  Am.  Dec.  623;  Hutchison  v.  Common- 
wealth, 82  Pa.  St.  472.  It  makes  no  difference  that  the  bailee 
had,  in  like  manner,  contributed  to  the  mass  of  his  own  wheat; 
for  although  the  absolute  owner  of  his  own  share,  he  still 
stands  as  a  bailee  to  the  others,  and  he  cannot  abstract  more 
than  that  share  from  the  common  stock  without  a  breach  of 
the  bailment,  which  will  subject  him  not  only  to  a  civil  suit, 
but  also  to  a  criminal  prosecution:  Hutchison  v.  Commonwealthf 
supra. 

But  where,  as  in  Chase  v.  Washhurn,  supra,  the  understand- 
ing of  the  parties  was  that  the  person  receiving  the  grain  might 
take  from  it  or  from  the  flour  at  his  pleasure,  and  appropriate 
the  same  to  his  own  use,  on  the  condition  of  his  procuring  other 
wheat  to  supply  its  place,  the  dominion  over  the  property 
passes  to  the  depositary,  and  the  transaction  is  a  sale,  and  not 
a  bailment.  To  the  same  eflect  are  Schindler  v.  Westover,  99 
Ind.  395;  Richardson  v.  Olmstead,  74  111.  213;  Bailey  v.  Bens- 
ley,  87  Id.  556;  and  Johnston  v.  Browne,  37  Iowa,  200.  In  Lyon 
v.  Lenon,  106  Ind.  567,  the  distinction  is  thus  stated:  "If  the 
dealer  has  the  right,  at  his  pleasure,  either  to  ship  and  sell  the 
same  on  his  own  account,  and  pay  the  market  price  on  demand, 
or  retain  and  redeliver  the  wheat,  or  other  wheat  in  the  place 
of  it,  the  transaction  is  a  sale.  It  is  only  when  the  bailor 
retains  the  right  from  the  beginning  to  elect  whether  he  will 
demand  the  redelivery  of  his  property,  or  other  of  like  quality 
and  grade,  that  the  contract  will  be  considered  one  of  bailment. 
If  he  surrender  to  the  other  the  right  of  election,  it  will  be 
considered  a  sale,  with  an  option  on  the  part  of  the  purchaser 
to  pay  either  in  money  or  property,  as  stipulated.  The  dis- 
tinction is:  Can  the  depositor,  by  his  contract,  compel  a  deliv- 
ery of  wheat,  whether  the  dealer  is  willing  or  not  ?  If  he  can, 
the  transaction  is  a  bailment.  If  the  dealer  has  the  option  to 
pay  for  it  in  money  or  other  wheat,  it  is  a  sale."  This  distinc- 
tion is  drawn,  of  course,  with  reference  to  cases  where  grain  is 
deposited  in  a  mass,  as  in  grain  elevators,  etc. 

There  are  cases  in  which  the  doctrine  of  bailment  has  been 


710  Bretz  v.  Dieiil.  [Penn. 

carried  much  beyond  the  rule  recognized  in  the  cases  we  have 
cited:  See  Sexton  v.  Graham,  53  Iowa,  181,  and  Nelson  v. 
Brown,  53  Id.  555.  We  think,  however,  the  rule  recognized  in 
Chase  v.  Washburn,  supra,  and  Lyon  v.  Lenon,  supra,  is  a  safe 
one,  and  is  more  in  accord  with  the  well-settled  principles  of 
the  law  relating  to  bailment. 

But  in  the  case  at  bar,  we  are  not  called  upon  to  say  what 
would  be  the  effect  upon  the  transaction  if  Newman  had  au- 
thority, in  the  regular  course  of  dealing,  to  ship  or  sell  the 
wheat  of  his  customers  on  his  own  account.  Undoubtedl}'^  he 
had  a  right  to  sell  of  the  grain  or  flour  to  the  extent  of  his  own 
share;  that  is  to  say,  what  he  contributed  to  the  common 
stock  and  the  tolls  to  which  he  was  entitled.  But  the  jury  has 
found  that  he  had  no  authority  whatever  to  sell  or  to  abstract 
from  the  common  stock  beyond  the  amount  to  which  he  was 
himself  entitled.  In  the  general  charge,  and  also  in  the  an- 
swers to  the  points  submitted,  the  learned  court  instructed  the 
jurors  in  the  clearest  manner  that  if  they  should  find  from 
the  evidence  that  Newman,  by  the  nature  of  his  dealings  wit.h 
the  several  plaintiff's,  had  acquired  such  dominion  over  their 
wheat  as  authorized  him,  at  his  pleasure,  not  only  to  grind  it 
into  flour,  but  also  to  sell  the  same  for  his  own  use,  the  trans- 
action must  necessarily  be  treated  as  a  sale,  and  that,  in  that 
event,  the  plaintiffs  could  not  recover.  This  instruction  was 
repeated  with  marked  emphasis  several  times  during  the  pro- 
gress of  the  charge,  and  it  seems  quite  impossible  that  the 
jury  could  have  labored  under  any  misapprehension  as  to  the 
nature  of  the  inquiry  they  were  to  make.  The  verdict  of 
the  jury  was  for  the  plaintiffs;  and  we  must  assume  the  facts 
which  it  is  plain  the  jury,  in  arriving  at  such  a  verdict,  must 
have  found,  viz.,  that  Newman  had  no  authority  to  sell  the 
grain  delivered  into  his  mill  under  the  arrangement  with  the 
plaintiflfs,  —  that  is  to  say,  their  share  of  the  common  stock, 
nor  the  flour  which  was  the  product  thereof.  It  was  the  plain 
duty  of  Newman,  however,  to  see  to  it  that  at  all  times  the 
mill  contained  wheat  or  flour  sufficient  in  amount  to  answer 
all  demands  under  the  bailment;  failing  in  this,  he  was  dere- 
lict in  duty,  and  liable,  under  the  law,  for  the  appropriation 
and  conversion  unto  his  own  use  of  property  which  did  not 
belong  to  him.^ 

Nor  do  we  see  that  the  court  committed  any  error  in  the 
answers  to  the  plaintifi's'  points.  These  points,  according  to 
the  general  practice,  were  based  upon  an  assumption  of  facts, 
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the  truth  or  falsity  of  which  was  for  the  jury,  and  the  law  was 
stated  as  upon  a  finding  of  these  facts  by  the  jury.  They  were 
relevant  to  the  issue;  they  disclosed  clearly  the  specific  facts 
assumed,  which  were  fairly  and  reasonably  consistent  with  the 
plaintiffs'  theory  of  the  case  upon  the  evidence,  and  the  opin- 
ion of  the  court  thereon  could  not  have  had  any  weight  with 
the  jurors  in  their  deliberations,  unless  the  facts  assumed 
were,  in  their  judgment,  established  by  the  proofs.  The 
points  certainly  were  not  such  as  could  be  disregarded  by  the 
court,  and  we  cannot  see  how  the  answers  thereto  could  be 
supposed  to  have  misled  the  jury. 

The  learned  court  defined  a  bailment  and  a  sale,  marking 
the  distinguishing  featiires  of  each,  and  as  the  nature  of  the 
transaction  depended  not  wholly  upon  the  written  receipt,  but 
in  part  on  verbal  evidence  as  to  the  method  of  conducting  the 
business,  the  question  was  undoubtedly  one  proper  to  be  sub- 
mitted to  the  jury.  The  court  instructed  the  jury  that  if  cer- 
tain facts  existed,  the  transaction  was  a  sale;  otherwise  it  was 
but  a  bailment;  and  the  question  was  proper  for  the  jury 
whether  or  not,  under  the  instruction  of  the  court,  according 
to  the  facts  as  the  jury  might  find  them,  the  transaction  was 
^  bailment  or  a  sale. 

On  a  careful  review  of  the  whole  case,  we  find  no  error,  and 
the  judgment  is  affirmed. 

Distinction  between  Sale  and  Bailment:  Slaughter  v.  Green,  10  Am. 
Dec.  488,  and  note  490;  Chase  v.  Washburn,  59  Id.  623,  and  note  630;  Carlisle 
V.  Wallace,  74  Id.  207,  and  note  209;  Dole  v.  Olmstead,  85  Id.  397;  Irons  v. 
Kentner,  33  Am.  Rep.  119;  Ledyard  v.  Hibbard,  42  Id.  474;  Rice  v.  Nixon,  49 
Id.  430. 

Warehouseman's  Receipt,  Nature  and  Effect  of:  See  Pi-ihble  v.  Kent, 
71  Am.  Dec.  327;  Dole  v.  Olmstead,  85  Id.  397;  Rice  v.  Cutler,  84  Id.  747, 
4knd  extended  note  752. 

Distinction  between  Sale  and  Bailment.  —  The  distinction  recognized 
in  the  principal  case  between  a  sale  and  a  bailment  is  well  defined,  and  has 
oftfea  been  clearly  expressed.  Thus,  in  a  recent  case,  the  rule  is  laid  down 
that  when  the  identical  thing  is  to  be  redelivered,  in  the  same  or  in  an  altered 
form,  the  contract  is  one  of  bailment,  and  the  title  to  the  property  is  not 
changed.  But  when,  by  the  contract,  there  is  uo  obligation  to  restore  the 
specific  article,  and  the  bailee  is  at  liberty  to  return  another  of  equal  value, 
he  becomes  a  debtor  under  obligation  to  make  a  return  in  kind,  the  title  to 
the  property  changes,  and  the  transaction  is  a  sale:  Andrews  v.  Richmond,  34 
Hun,  20,  23;  and  to  the  same  effect,  see  Austin  v.  Seligman,  21  Blatchf.  507. 
Or,  as  expressed  in  an  English  case,  wherever  there  is  a  delivery  of  property 
on  a  contract  for  an  equivalent  in  money,  or  some  other  valuable  commodity, 
and  not  for  the  return  of  the  identical  subject-matter  in  its  original  or  an 
altered  form,  this  is  a  transfer  of  property  for  value,  —  it  is  a  sale,  and  not  a 
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bailment:  South  Australian  Ins.  Co.  v.  Randell,  L.  R.  3  P.  C.  100,  108.  Th© 
very  term  "bailment"  implies  that  the  owner  of  an  article  has  placed  it  in 
the  hands  of  another,  who  is  at  some  time  to  redeliver  it  to  the  owner.  Aud 
if  the  person  to  whom  the  thing  is  delivered  has  the  option  to  restore  it  or 
to  pay  for  it  in  money  or  other  property,  such  option  is  inconsistent  with  tho 
character  of  a  bailment,  and  the  transaction  is  in  law  a  sale:  Lyon  v.  Lenon, 
106  Ind.  567;  Andrews  v.  Richmond,  34  Hun,  20;  Chase  v.  Wasliburn,  1  Ohio  St. 
244;  59  Am.  Dec.  623;  Austin  v.  Seligman,  21  Blatchf.  507;  Marsh  v.  Titus,  3 
Hun,  550;  and  see  Kaut  v.  Kessler,  114  Pa.  St.  603. 

But  notwithstanding  the  above  well-defined  distinction  between  a  sale  and 
a  bailment,  the  question  whether  a  given  transaction  is  in  law  one  or  the 
other  is  not  free  from  difficulty,  and  the  decisions  are  to  some  extent  con- 
flicting. Thus  many  of  the  decisions  sustain  the  doctrine  that  if  a  party 
delivers  or  deposits  grain  with  another,  with  an  agreement,  expressed  or  im- 
plied, that  the  latter  may  use  and  dispose  of  it,  and  fulfill  his  obligations  to 
the  former  by  returning  an  equal  amount  of  other  grain  of  the  same  quality, 
the  transaction,  in  the  absence  of  a  statute  changing  the  rule,  constitutes  a 
sale,  and  not  a  bailment:  Fishback  v.  Van  Dusen,  33  Minn.  Ill;  Chase  v. 
Wasliburn,  1  Ohio  St.  244;  Johnson  v.  Brown,  37  Iowa,  200;  Bailey  \.  Bearly, 
87  111.  556;  or  if  the  transaction  constitutes  a  contract  of  bailment,  it  is  con- 
verted into  a  sale  whenever  the  bailee  disposes  of  the  grain:  Nelson  v.  Brown, 
44  Iowa,  455.  But  according  to  numerous  other  decisions,  if  a  warehouse- 
man receives  grain  to  be  stored  for  the  owner,  and  with  the  owner's  assent 
places  it  in  a  common  bin  with  his  own  grain  and  that  received  from  other 
depositors,  and  sells  from  this  receptacle,  retaining  always  sufficient  t"  sup- 
ply each  owner,  the  contract  continues  one  of  bailment:  Bice  v.  Nixon, 
97  Ind.  97;  49  Am.  Rep.  430;  Battenberg  v.  Nixon,  97  Ind.  106;  Sexton  v. 
Graham,  53  Iowa,  181;  Nelson  v.  Brown,  53  Id.  555;  Irons  v.  Kentner,  51  Id. 
88;  33  Am.  Rep.  119;  Ledyard  v.  Hibbard,  48  Mich.  421;  42  Am.  Rep.  474; 
and  see  Mornimjstar  \ .  Cunningliam,  110  Ind.  328,  336.  In  such  case,  it  is 
held  that  the  owners  of  the  grain  become  tenants  in  common  of  the  entire 
amount  in  store  of  like  quality,  and  that  this  tenancy  in  common  continues, 
although  the  entire  mass  in  store  may  be  changed  by  continued  additions  and 
subtractions:  Sexton  \.  Graham,  53  Iowa,  181;  Arthur  v.  Chicarjoetc.  R.  R.  Co., 
61  Id.  048;  Dole  v.  Olmstead,  36  111.  150;  85  Am.  Dec.  397;  Andrews  v. 
Richmond,  34  Hun,  20.  Nevertheless,  if  grain  is  received  by  a  dealer  under 
a  contract,  express  or  implied,  to  pay  the  market  price  therefor  on  the  de- 
mand of  the  owner,  but  witli  no  understanding  that  the  latter  shall  have  the 
right  to  demand  either  his  own  or  other  grain  in  return,  and  the  grain  so  re- 
ceived is  mixed  with  other  of  like  quality  in  bins  from  which  shipments  are 
made  daily,  the  transaction  is  held  to  be  a  sale,  and  not  a  bailment:  Rich- 
ardson V.  Olmstead,  74  111.  213;  Lyon  v.  Lenon,  106  Ind.  567.  As  to  th© 
effect  of  a  warehouseman's  receipt  given  to  the  depositor  of  grain  for  storage, 
BeePnbblev.  Kent,  10  Id.  325;  71  Am.  Dec.  327;  Dole\.  Olmstead,  36  111.  150> 
85  Am.  Dec.  397;  Rice  v.  Cutler,  17  Wis.  351;  84  Am.  Dec.  747,  and  extended 
note  on  subject  752;  Nelson  v.  Brown,  53  Iowa,  555. 

The  earlier  decisions  illustrating  the  distinction  between  a  sale  and  a  bail- 
ment will  be  found  collected  in  notes  to  the  following  cases:  Slaughter  v. 
Green,  1  Rand.  3;  10  Am.  Dec.  488,  and  note  490;  Clmse  v.  Washburn,  1  Ohio 
St.  244;  59  Am.  Dec.  623,  and  note  630;  Carlisle  v.  Wallace,  12  Ind,  252;  74 
Am.  Dec.  207,  and  note  209.  Additional  illustrations  of  tho  subject,  taken 
from  the  more  recent  decisions,  are  as  follows:  Where  it  is  arranged  to  de- 
liver wheat  to  a  miller,  to  be  paid  for  on  delivery,  or  at  any  subsequent  time. 
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■when  payment  is  demanded,  and  with  an  understanding  that  the  miller  may 
nse  it  in  his  milling  business,  this  is  a  sale  absolute,  if  no  right  is  reserved  to 
recall  or  return  it:  Jones  v,  Kemp,  49  Mich.  9.  Where  the  owner  of  certain 
jeweler's  sweepings  delivered  them  to  a  firm  to  be  refined,  agreeing  to  pay 
a  fixed  price  for  the  refining,  the  firm  agreeing  to  return  the  refined  product, 
or  account  for  the  value  thereof,  held,  that  the  contract  was  not  one  of  bail- 
ment: Austin  V.  SeVgman,  21  Blatchf.  506.  So  if  A  leaves  money  for  safe- 
keeping with  B,  with  the  understanding,  not  that  the  identical  money  shall 
be  returned,  but  only  that  a  like  sum  shall  be  repaid  hira  by  B,  this  is  not 
a  bailment  or  special  deposit,  but  a  geueral  deposit,  in  the  nature  of  a  loan : 
Sivoemaker  v.  Hlnze,  53  Wis.  116;  compare  Wright  v.  Paine,  62  Ala.  340. 
But  where  A  delivered  personal  property  to  B,  under  a  contract  that  the 
latter  should  safely  keep  and  sell  it,  if  possible,  for  the  former,  he  fixing  a 
minimum  price,  before  a  certain  date,  and  if  not,  to  return  it  in  good  con- 
dition, the  transaction  was  held  not  to  be  a  sale,  but  a  bailment:  Middleton 
V.  Stone,  111  Pa.  St.  589.  So  an  agreement  by  which  one  transfers  certain 
movables  to  another,  conditioned  that  the  latter  is  to  sell  them,  pay  himself 
what  the  former  owes  him,  and  distribute  the  residue  to  certain  persons 
named,  is  at  most  but  a  contract  of  bailment,  and  not  a  sale:  Bourg  v.  Lopez, 
36  La.  Ann.  439.  So  of  a  written  contract  entered  into  by  one  with  a  sew- 
ing-machine company  for  a  sewing-machine,  in  which  it  was  agreed  that  the 
contract  was  one  of  renting  only,  and  not  a  sale,  conditional  or  otherwise, 
and  that  no  payment  of  money  except  that  of  the  purchase-money,  as  pro- 
vided, should  vest  in  the  party  any  title,  or  prevent  the  company  from 
claiming  possession  of  the  machine:  Wheeler  and  Wilson  Mfg.  Co.  v.  Hell,  115 
Pa.  St.  487;  ante,  p.  675;  and  see  Dando  v.  Foulds,  105  Pa.  St.  74;  Forrest  v. 
Nelson,  108  Id.  481;  compare  Wire  Book-sewing  Machine  Co.  v.  Crowell,  8  Atl. 
Rep.  22  (Penn.).  The  general  rule  is  stated  to  be,  that  if  from  the  contract 
it  appears  that  the  party  who  receives  possession  of  the  goods  receives  them 
under  an  agreement  that  he  is  to  retain  them  for  a  definite  period,  and  if,  at 
or  before  the  expiration  of  that  period,  he  pays  for  them,  he  is  to  become  the 
owner,  otherwise  to  pay  for  their  use,  this  is  but  a  bailment,  and  the  title  to 
the  property,  even  as  against  creditors,  remains  in  the  bailor:  Edvxirds'a  Ap- 
peal,  105  Pa,  St.  103;  Dando  v.  Foulds,  105  Id.  74;  Enlow  v.  Klein,  79  Id.  488; 
Rose  V.  Story,  1  Id.  190. 
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County  is  Corporation  within  Meaning  of  Constitution  of  Pennsyl- 
vania, Article  16,  Section  8,  providing  that  "municipal  and  other 
corporations  and  individuals  invested  with  the  privilege  of  taking  pri- 
vate property  for  public  use  shall  make  just  compensation  for  property 
taken,  injured,  or  destroyed  by  the  construction  or  enlargement  of  their 
works,  highways,  or  improvements  ";  and  as  such  corporation,  it  may  be 
held  liable,  in  an  action  on  the  case,  for  consequential  damages  to  pri- 
vate property  injured  by  the  erection  of  a  county  bridge. 

When  Right  Exists,  and  No  Adequate  Rebiedy  is  Provided,  it  may  be 
enforced  bj"  an  action  on  the  case. 
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Action  on  the  case  brought  by  one  Brower  against  the 
county  of  Chester.  The  facts  appear  in  the  opinion.  Ver- 
dict and  judgment  for  the  plaintiff,  and  the  defendant  as- 
signed error. 

H.  H.  Gilkyson  and  William  B.  Waddell,  for  the  plaintiff  in 
error. 

R.  E.  Monaghan  and  Alfred  P.  Reid,  for  the  defendant  in 
error. 

By  Court,  Paxson,  J.  There  was  no  taking  of  the  property 
of  the  plaintiff  below  by  the  county  of  Chester,  for  the  pur- 
pose of  constructing  the  bridge  on  Gay  Street  over  the  French 
Creek,  in  the  borough  of  Phoenixville.  The  claim  was  for 
consequential  damages  caused  by  the  erection  of  the  abut- 
ments of  the  bridge  some  fourteen  feet  above  the  grade  of  the 
street  in  front  of  the  plaintiff's  house.  It  follows  that  under 
the  law  as  it  stood  at  and  prior  to  the  adoption  of  the  consti- 
tution he  would  have  been  without  remedy:  Struthers  v.  Dun- 
kirJc  R.  R.  Co.,  87  Pa.  St.  282,  and  cases  there  cited.  The 
constitution  of  1874  made  a  radical  change  in  the  law  as 
regards  consequential  injuries.  Section  8  of  article  16  of  that 
instrument  declares  that  "  municipal  and  other  corporations 
and  individuals  invested  with  the  privilege  of  taking  private 
property  for  public  use  shall  make  just  compensation  for  prop- 
erty taken,  injured,  or  destroyed  by  the  construction  or  en- 
largement of  their  works,  highways,  or  improvements,  which 
compensation  shall  be  paid  or  secured  before  such  taking, 
injury,  or  destruction." 

The  jury  have  found  that  the  construction  of  the  approaches 
to  the  bridge  was  an  injury  to  the  plaintiff's  property;  hence 
if  the  county  of  Chester  is  a  corporation  within  the  meaning 
of  said  section  of  the  constitution,  the  liability  for  such  injury 
necessarily  follows.  It  is  true,  a  county  is  not  in  a  strict  tech- 
nical isense  a  municipal  corporation.  It  is  a  public  corpora- 
tion erected  by  the  state  for  political  purposes.  One  of  its 
chief  objects  is  the  furtherance  of  the  general  policy  of  the 
state  at  large,  especially  in  the  due  administration  of  justice, 
the  preservation  of  the  public  peace,  etc.  It  lacks  powers  of 
legislation,  which  in  some  form,  and  to  some  extent,  are  al- 
ways possessed  by  municipal  corporations.  A  county  is  a 
public,  as  distinguished  from  a  private,  corporation,  and  while 
it  aids  in  the  enforcement  of  the  policy  of  the  state,  it  regu- 
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lates  to  Bome  extent  the  local  affairs  of  the  people  within  its 
borders.  It  is  sometimes  called  a  quasi  municipal  corporation. 
In  any  event,  it  is  a  corporation;  it  has  its  common  or  corpo- 
rate seal;  it  acts  through  its  duly  constituted  ofBcers,  and  it 
may  sue  and  be  sued.  The  clause  in  the  constitution  above 
recited  is  very  broad  in  its  terms.  The  framers  of  that  instru- 
ment were  seeking  to  redress  what  this  court  has  repeatedly 
declared  to  be  a  great  hardship,  and  which  was  regarded  by 
many  persons  as  a  great  wrong;  viz.,  the  exemption  of  cor- 
porations from  consequential  damages  where  they  injured 
private  property  without  an  actual  taking  thereof  in  the  erec- 
tion and  construction  of  their  works.  The  convention  had 
before  it  the  case  of  O^Connor  v.  City  of  Pittsburgh,  18  Pa.  St. 
187,  in  which  a  valuable  property  in  the  city  of  Pittsburgh 
was  seriously  injured  by  the  change  of  grade  of  a  street.  This 
court  held  that  as  the  law  then  stood  no  relief  could  be 
afforded.  How  reluctantly  we  did  so  may  be  gathered  from 
the  language  of  Chief  Justice  Gibson  in  delivering  the  opinion 
of  the  court.  He  said:  "We  have  had  this  cause  reargued 
in  order  to  discover,  if  possible,  some  way  to  relieve  the  plain- 
tiff consistently  with  law,  but  I  grieve  to  say  we  have  dis- 
covered none."  When,  therefore,  the  convention  took  in  hand 
the  redress  of  this  grievance,  they  did  it  thoroughly.  They 
said  practically  that  hereafter  neither  corporations  nor  indi- 
viduals in  Pennsylvania  clothed  with  the  power  of  eminent 
domain  should  injure  private  property  without  making  com- 
pensation therefor,  by  "the  construction  or  enlargement  of 
their  works,  highways,  or  improvements,"  whether  any  portion 
of  such  private  property  was  actually  taken  or  not.  The  lan- 
guage of  the  constitution  is  to  be  construed  liberally  so  as  to 
carry  out  and  not  defeat  the  purpose  for  which  it  was  adopted: 
i^eonard  v.  Commonwealth,  112  Pa.  St.  607.  The  section  re- 
ferred to  was  intended  to  embrace,  and  the  language  thereof 
is  broad  enough  to  embrace,  every  corporation  and  individual 
in  the  state  clothed  with  the  power  of  taking  private  property 
for  public  use.  It  is  true,  counties  do  not  possess  this  power 
in  its  general  or  enlarged  sense;  yet  it  is  equally  clear  that 
they  do  possess  it  to  a  limited  extent  in  the  matter  of  opening 
roads  and  constructing  bridges.  We  need  not  elaborate  so 
plain  a  proposition. 

We  see  no  difficulty  as  to  the  form  of  action.  The  legisla- 
ture has  not  provided  any  remedy  to  enforce  the  constitutional 
provision,  so  far  as  counties  are  concerned.     But  the  constitu- 
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tion  confers  a  right  upon  the  citizen  to  recover  consequential 
damages  in  certain  cases,  and  he  cannot  be  deprived  of  that 
right  by  the  neglect  or  omission  of  the  legislature.  When  a 
right  exists,  and  no  adequate  remedy  is  provided,  it  may  be 
enforced  by  an  action  on  the  case:  Pennsylvania  R.  R.  Co.  v. 
Duncan,  111  Pa.  St.  352. 
Judgment  affirmed. 

CouNTiEa,  TO  What  Ej^tent  Clothed  with  Corporate  Powi^a  and 
attributes:  Louisville  etc.  R.  R.  Co.  v.  County  Court,  <)2  Am.  Dec.  424. 

Counties,  Liability  of,  Mode  of  its  Enfohcement,  and  power  of 
legislature  to  modify  or  impair:  Oilman  v.  County  of  Contra  Costa,  68  Am. 
Dec.  290,  and  extended  note  291-300. 
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Drake  v,  Harrison. 

[69  Wisconsin,  99.] 

Whkk  Pabtt  has  Rkserved  to  Himself  by  Contbact  the  right  to  dis- 
charge the  obligation  in  two  or  more  different  ways  he  may  elect,  at  any 
time  before  the  date  of  payment  has  passed,  in  which  way  he  will  dis- 
charge it,  and  when  he  has  a  peculiar  interest  in  discharging  the  obli- 
gation in  a  certain  manner,  he  cannot  be  deprived  of  his  right  to  do  so, 
either  by  the  act  of  hia  creditor  without  his  consent,  or  by  garnishment 
in  a  suit  against  the  creditor. 

In  Garnishment  Proceeding,  Evidence  is  Admissible  to  prove  that  the 
garnishee  has  a  right  and  an  interest  in  paying  the  money  in  a  particu- 
lar way,  which,  under  his  contract  with  his  creditor,  he  has  a  right  to  do. 

E^XECUTioN  Issued  upon  Judgment  obtained  against  two,  but  docketed 
only  against  one,  is  not  absolutely  void  so  long  as  it  is  outstanding,  and 
is  sufficient  basis  for  garnishee  process.  Even  if  it  were  necessary  to 
have  the  judgment  docketed  against  the  other  defendant  in  order  to  vali- 
date the  execution,  the  court  has  power  to  order  it  so  docketed  nunc  pro 
tunc. 

Whether  Garnishee  Process  under  the  Statute  is  a  purely  legal  or 
an  equitable  action,  and  if  purely  equitable  it  was  error  to  direct  all  the 
issues  to  be  tried  by  a  jury,  qucere. 

F.  B.  Van  Valkenburgh,  for  the  appellants. 

Gregory f  Bird,  and  Gregory,  for  the  respondent. 

By  Court,  Taylor,  J.  The  material  facts  in  this  case  are 
the  following:  On  the  twenty-seventh  day  of  September, 
1881,  the  respondent  recovered  a  judgment  against  the  above- 
named  defendants,  J.  M.  Leighton  and  A.  D.  McDonald,  in 
the  circuit  court  of  Jefiferson  County,  for  the  sum  of  $2,105.50, 
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damages  and  costs.  This  judgment  was  docketed  on  the  same 
day  by  the  clerk  of  said  court  under  the  letter  "  L  "  against 
"  Leighton,  J.  M.,  and  A.  D.  McDonald,"  and  the  judgment 
was  never  docketed  against  the  said  McDonald  under  the  let- 
ter "  M."  An  execution  was  issued  out  of  said  court,  in  duo 
form  of  law,  upon  said  judgment,  on  the  28th  of  November, 
1885,  directed  to  the  sheriff  of  said  county  of  Jefferson.  After 
issuing  said  execution,  and  before  the  return  thereof,  an  aflB- 
davit  was  made  on  behalf  of  the  plaintiff  in  said  judgment,  in 
the  form  prescribed  in  section  2735  of  the  Revised  Statutes. 
A  garnishee  summons  was  issued  upon  such  affidavit  against 
the  appellants  as  garnishees,  which  was  served  on  said  appel- 
lants on  the  same  day.  Afterwards,  and  within  twenty  days, 
the  garnishee  defendants  made  and  served  the  answer  required 
by  section  2759,  Revised  Statutes,  denying  all  indebtedness  or 
liability  to  the  defendants  Leighton  and  McDonald,  or  to 
either  of  them;  and  denying  that  they  had  in  their  possession, 
or  under  their  control,  any  property,  real  or  personal,  effects 
or  credits  of  any  description,  belonging  to  the  said  defend- 
ants, or  either  of  them;  and  thereupon  the  plaintiff  served 
notice  that  he  chose  to  take  issue  on  the  answer  of  the  gar- 
nishees, and  that  he  would  maintain  them  to  be  liable  as 
garnishees. 

This  case  was  afterwards  brought  to  trial  upon  the  issue  so 
made;  and  against  the  objection  of  the  garnishees,  the  issues 
in  the  case  were  tried  by  a  jury. 

Upon  the  trial,  the  following  facts  appeared:  1.  A  written 
contract,  made  between  the  garnishees  and  the  defendant 
A.  D.  McDonald,  was  offered  in  evidence.  This  contract  was 
dated  on  the  twenty-fourth  day  of  August,  1885.  The  con- 
tract was  for  doing  all  the  work  on  the  line  of  the  Chicago, 
Wisconsin,  and  Minnesota  Railroad,  from  station  zero,  at  the 
outskirts  of  Chicago,  for  the  distance  of  twenty-eight  miles 
west.  The  only  matters  in  such  contract  which  have  any 
material  bearing  upon  the  questions  involved  in  this  case  are 
the  following:  There  are  the  following  stipulations  in  said 
contract  in  regard  to  the  manner  in  which  the  garnishees 
should  pay  the  money  which  should  become  due  said  Mc- 
Donald for  his  work  under  the  same:  — 

"It  is  further  agreed  by  the  party  of  the  first  part  that 
during  the  progress  of  the  work  an  estimate  shall  be  made  on 
or  about  the  first  of  each  month  of  the  materials  furnished 
and  the  labor  performed  under  this  contract,  and  that  pay- 
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merits  shall  be  made  by  said  first  parties  upon  the  estimate 
and  certificate  of  the  engineer  on  the  work,  on  or  about  the  fif- 
teenth day  of  each  month,  for  the  amount  and  value  of  the 
work  done  and  materials  furnished  in  structures  during  the 
previous  month;  but  fifteen  per  cent  of  the  amount  of  each 
estimate  shall  be  deducted  and  retained  by  the  said  first  par- 
ties until  the  completion  of  the  work  embraced  in  and  covered 
by  this  contract;  provided,  that  within  thirty  days  after  the  en- 
gineer shall  certify  that  the  said  work  is  fully  pe-formed,  and 
after  the  fina.  estimate  and  certificate  of  completion  by  the 
engineer  shall  have  been  determined  and  delivered  to  the  first 
parties,  all  sums  due  the  parties  of  the  second  part  shall  be 
fully  paid,  and  this  contract  shall  thereafter  be,  and  be  con- 
sidered to  be,  determined.  It  is  mutually  agreed  and  under- 
stood by  the  parties  hereto  that  said  parties  of  the  first  part 
[meaning  the  garnishees]  shall  have  the  right  to  pay  the 
money,  or  any  portion  thereof,  due  under  this  contract  for 
labor  performed  or  materials  furnished  to  the  persons  actually 
performing  the  labor  or  furnishing  the  materials  respectively, 
whenever  after  the  same  are  payable;  and  said  payments  are 
hereby  expressly  authorized  by  the  second  parties  to  be  made, 
and  shall  be  considered  as  payments  hereunder,  as  fully  as 
though  made  to  said  second  parties  directly;  and  said  parties 
of  the  second  part  also  agree,  whenever  so  required,  to  furnish 
to  the  parties  of  the  first  part  a  full  and  complete  statement  of 
all  liabilities  incurred  on  account  of  work  herein  contracted 
for,  which  are  outstanding  and  unpaid." 

The  words  "  second  parties,"  used  in  said  contract,  must  be 
taken  to  mean  A.  D.  McDonald  alone,  as  he  was  the  only  per- 
son who  signed  the  contract  as  second  party.  There  is  also  a 
provision  in  the  contract  that  if  the  second  party  fails  to  per- 
form the  contract  according  to  its  terms,  he  shall  forfeit  all 
right  to  the  fifteen  per  cent  reserved  as  provided  above. 

The  evidence  in  the  case  shows  that  the  work  was  com- 
menced under  the  contract  immediately  after  its  date,  and 
was  not  completed  until  about  the  1st  of  January,  1886.  It 
also  shows  that  the  garnishee  summons  was  served  on  the 
appellants  on  the  twenty-eighth  day  of  November.  It  further 
shows  that  all  the  work  done  and  materials  furnished  under 
the  contract  previous  to  the  first  day  of  November  had  been 
paid  for  by  the  garnishees  previous  to  the  said  twenty-eighth 
day  of  November;  that  when  the  summons  was  served,  no 
estimate  of  the  work  done  and  materials  furnished  by  McDon- 
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aid  during  November  had  been  made,  but  it  was  admitted  on 
the  trial  that  the  value  of  the  work  done  and  materials  fur- 
nished by  McDonald  under  the  contract,  previous  to  the  28th 
of  November,  and  which  had  not  been  paid  for,  exceeded  the 
sum  of  four  thousand  dollars. 

Before  the  trial,  the  plaintiflF  took  the  depositions  of  Green, 
one  of  the  garnishee  defendants,  and  to  the  one  hundred  and 
sixteenth  interrogatory,  which -reads  as  follows:  "  Now,  it  ap- 
pears by  this  account,  Mr.  Green,  that  you  have  paid  nearly 
eleven  thousand  dollars  on  the  contract  since  the  garnishee 
process  was  served.  Answer.  We  had  paid  nothing  to  A.  D. 
McDonald  &  Co.  [Our  contract  with  the  railroad  company 
compels  us  to  pay  the  laborers  for  all  the  work  done  on  the 
road  which  we  have  done.]"  The  part  inclosed  in  the  brack- 
ets was  stricken  out  on  motion  of  the  plaintiff,  and  the  defend- 
ants duly  excepted.  Answers  of  a  similar  character  to  the 
one  hundred  and  thirty-second  and  one  hundred  and  thirty- 
fifth  interrogatories  were  also  stricken  out  on  motion  of  the 
plaintiff,  and  exceptions  taken.  The  defendants  offered  in  evi- 
dence a  contract  they  had  made  with  Colby  and  Pinney  for 
the  building  of  the  road,  which  McDonald  had  contracted 
with  them  to  construct  under  his  contract  given  in  evidence. 
This  was  objected  to  by  the  plaintiff,  and  ruled  out  by  the 
court.  The  defendants,  at  the  time  of  offering  the  contract, 
stated  the  object  was  to  show  what  contract  Harrison  and 
Green  were  working  under  at  the  time  they  employed  Mc- 
Donald; and  they  proposed  to  show,  in  connection  with  that, 
the  fact  that  McDonald  was  familiar  with  that  contract,  and 
understood  the  conditions  of  it,  and  his  was  made  similar  to 
it,  with  the  understanding  that  he  was  responsible  as  they 
were.     Exception  was  taken  to  this  ruling  by  the  defendants. 

The  garnishee  Green  testified  on  the  trial  as  follows:  "After 
the  garnishee  notice  was  served  on  us,  we  paid  the  money  di- 
rectly to  the  laborers  who  did  the"  work,  in  currency,  by  our 
paymaster.  We  paid  the  workmen  as  their  work  became  due. 
Q.  But  the  amount  which  appears  to  have  been  earned  and 
unpaid  on  the  28th  of  November,  —  when  was  that  paid? 
A.  In  December.  It  was  paid  out  on  the  pay-rolls  made  out 
by  McDonald  or  his  book-keeper;  I  don't  know  which  it  was. 
They  were  furnished  us  by  McDonald.  These  payments  were 
made  on  the  line,  mostly  to  the  men  who  were  then  working 
there.  The  payments  were  made  with  the  assent  or  request 
of  McDonald."     Considerable  evidence  was  given  upon  the 
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subject  of  paying  the  men  who  did  the  work,  after  the  gar- 
nishee notice  was  served;  but  under  the  instructions  given 
by  the  court  to  the  jury,  these  payments  were  held  to  be  no 
defense  to  the  claim  of  the  plaintiff  against  the  garnishees, 
unless  it  was  further  shown  that  the  garnishees  had  personally 
employed  the  men  who  did  the  work  for  McDonald  under  his 
contract,  and  became  personally  bound  to  each  laborer  to  pay 
the  amount  of  his  wages. 

The  learned  judge  instructed  the  jury  as  follows:  "If  you 
find  that  there  was  no  agreement  made  by  Harrison  and  Green 
with  the  workmen,  or  any  of  them,  on  and  prior  to  November 
28,  1885,  and  prior  to  the  time  of  the  service  of  the  garnishee 
summons  upon  them,  to  pay  them  their  wages,  then  you  must 
answer  the  second  and  third  questions, '  No.'  If  Harrison  and 
Oreen  paid  the  four  thousand  dollars  to  workmen  with  whom 
they  had  not,  on  or  before  November  28,  1885,  made  an 
agreement  to  pay  them,  or  some  of  them,  their  wages,  then 
you  must  answer  the  second  and  third  questions  negatively. 
You  must  answer  the  second  and  third  questions  negatively, 
unless  you  find  that  Harrison  and  Green  not  only  made  an 
agreement  with  the  workmen  before  November  28,  1885,  to 
pay  them  their  wages,  but  that  they  also  paid  the  four  thou- 
sand dollars  to  the  men  with  whom  they  had  made  that 
agreement.  If  they  paid  it  to  other  men  with  whom  they 
had  no  such  arrangement,  then  you  must  answer  the  second 
and  third  questions  negatively.  The  burden  of  proof  is  upon 
the  garnishee  defendants  to  establish,  by  a  preponderance  of 
the  evidence,  that  they  did  make  such  agreement  with  the 
workmen  on  or  before  November  28,  1885,  when  the  garnishee 
summons  was  served  on  them;  and  if  the  garnishee  defend- 
ants have  failed  to  establish  the  making  of  such  an  agreement 
by  the  preponderance  of  the  evidence,  then  you  must  answer 
the  second  and  third  questions  negatively." 

It  is  very  clear,  from  the  whole  charge  of  the  learned  judge, 
that  he  was  of  the  opinion,  and  so  repeatedly  instructed  the 
jury,  that  the  garnishees  had  no  authority  under  their  con- 
tract with  McDonald  to  pay  any  of  the  laborers  under  the 
agreement  in  the  contract  after  the  garnishee  process  was 
served  on  them;  that,  in  fact,  the  option  which  the  gar- 
nishees reserved  to  themselves  to  pay  the  laborers  who  did 
the  work  under  the  contract,  instead  of  paying  McDonald  for 
fiuch  work,  was  taken  away  by  the  service  of  the  garnishee 
process.    The  learned  judge,  after  quoting  the  provisions  from 
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the  contract,  says:  "That  was  a  right  that  Harrison  and 
Green  had  under  this  contract,  as  between  them  and  Mc- 
Donald and  the  men,  to  pay  the  men  who  were  actually  doing 
the  work;  but  when  the  garnishee  summons  is  served  upon 
Harrison  and  Green,  then  their  right  to  pay  under  this  con- 
tract would  be  interfered  with  somewhat.  The  men  who  did 
the  work  under  this  contract  could  not  sue  Harrison  and 
Green,  if  that  was  all  there  was  existing  between  them  and 
Harrison  and  Green.  They  could  not  sue  Harrison  and  Green 
"Until  the  knowledge  of  this  provision  was  brought  to  them^ 
and  they  assented  to  it,  and  Harrison  and  Green  agreed  to 
pay  it  to  them.  So  that,  if  this  was  all  there  was  in  the  case, 
it  would  have  been  my  duty  to  have  directed  a  verdict  for  the 
plaintiff  against  the  garnishees  in  this  case." 

To  the  instructions  above  given  by  the  learned  circuit  judge^ 
exceptions  were  duly  taken  by  the  garnishees. 

It  will  be  seen  by  the  offers  of  evidence  made  by  the  gar- 
nishees, and  which  were  excluded  by  the  court,  the  garnishees 
endeavored  to  show  that  they  were  interested  in  having  the 
laborers,  who  performed  the  work  for  McDonald  under  his 
contract  with  them,  paid  in  full.  Their  offer  was,  in  sub- 
stance, to  show  that  they  were  bound  by  the  railroad  com- 
pany, who  were  constructing  the  road,  and  which  they  had 
agreed  with  the  company  to  construct,  to  discharge  the  claims 
of  all  laborers  and  material-men  who  performed  labor  or  fur- 
nished materials  in  the  construction  of  such  road.  This  evi 
dence,  if  admitted,  would  have  very  clearly  established  the 
fact  that  the  right  reserved  in  the  contract  with  McDonald  to 
the  garnishees  to  pay  the  laborers,  instead  of  paying  Mc- 
Donald, the  amount  due  for  their  wages,  was  a  matter  in  which 
they  had  an  interest,  and  that  the  option  to  pay  could  not  be 
arbitrarily  withdrawn  by  McDonald;  and  if  it  could  not  be 
withdrawn  by  McDonald,  then  it  could  not  be  withdrawn  by 
a  creditor  of  McDonald  garnishing  them  before  the  time  had 
passed  within  which  the  garnishees  were,  under  the  contract, 
authorized  to  exercise  the  option  reserved  to  them  in  their 
contract.  The  interest  of  the  garnishees,  as  contractors  with 
the  railroad  company  for  the  construction  of  the  road,  in  the 
payment  of  the  wages  of  the  laborers,  would  more  clearly  ap- 
pear had  the  learned  counsel  for  the  garnishees  introduced  in 
evidence  the  statutes  of  Illinois  upon  the  subject  of  the  lien 
of  laborers  upon  railroads  for  their  unpaid  wages,  showing  the 
right  of  such  laborers  to  compel  the  payment  of  their  wages 
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by  the  company,  notwithstanding  the  fact  that  they  were  work- 
ing for  the  contractors  with  the  company,  and  not  for  the 
company:  See  Kurd's  R.  S.  111.  1883,  p.  723. 

The  rule  of  law  is  very  clear  that  when  a  party  has  reserved 
to  himself  by  contract  the  right  to  discharge  his  obligation 
under  such  contract  in  two  or  more  different  ways,  ho  may 
elect,  at  any  time  before  the  day  of  payment  has  passed,  in 
which  way  he  will  discharge  the  same:  2  Parsons  on  Con- 
tracts, 657,  658;  Story  on  Contracts,  sec.  1323;  Smith  v.  Sanborn, 
11  Johns.  59;  McNltt  v.  Clarh,  7  Id.  465;  Choice  v.  Moseley,  i 
Bail.  136;  19  Am.  Dec.  661;  Small  v.  Quincy,  4  Me.  497;  Ap- 
pleton  V.  Chase,  19  Id.  79;  Layton  v.  Pearce,  1  Doug.  15,  16; 
Chippendale  v.  Thurston,  4  Car.  &  P.  98. 

It  is  urged  that  it  does  not  appear  upon  the  face  of  the  con- 
tract that  the  garnishees  had  any  interest  in  the  payment  of 
the  laborers,  and  so  the  reservation  in  the  contract  is  a  mere 
option  in  which  they  have  no  interest,  and  the  right  to  exer- 
cise such  option  may  be  withdrawn  by  the  other  party  at  any 
time,  either  before  or  after  the  money  is  payable  on  the  con- 
tract. If  such  were  the  case,  and  the  evidence  in  the  case 
failed  to  show  that  the  garnishees  had  any  interest  in  making 
such  payments,  there  are  authorities  which  hold  that  the 
option  cannot  be  insisted  upon  by  the  party  to  whom  it  is 
reserved:  See  Shannon  v.  Mayor  etc.  of  HoboJcen,  37  N.  J.  Eq. 
123,  and  other  cases  referred  to  in  the  brief  of  the  learned 
counsel  for  the  respondent  in  this  case.  My  view  of  this  con- 
tract is,  that  it  must  be  presumed,  in  absence  of  any  proofs 
showing  the  contrary,  that  the  garnishees  had  an  interest  in 
having  the  laborers  of  McDonald  paid,  and,  in  the  absence  of 
Buch  proofs,  the  provision  must  be  held  to  bind  all  the  parties 
to  the  contract.  But  we  do  not  place  our  decision  in  this  case 
upon  that  construction  of  the  contract.  The  record  discloses 
the  fact  that  the  garnishees  offered  affirmative  evidence  on 
their  part  tending  to  show  that  they  had  an  interest  in  tlie 
payment  of  the  wages  due  the  laborers,  which  evidence  was 
rejected  by  the  court,  and  exceptions  duly  taken  by  the  gar- 
nishees. And  the  court  held  substantially  that,  as  a  question 
of  law,  the  garnishees  had  no  interest  of  any  kind  in  making 
payments  to  the  laborers  instead  of  to  McDonald,  and  so  re- 
jected the  evidence  ofi'ered  to  show  such  interest. 

It  seems  to  us  that  tliere  can  be  no  ground  for  holding  that 
the  garnishees  could  not,  if  they  had  any  interest  in  doing  so, 
have  discharged  their  debt  for  the  amount  which  would  have 
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been  due  to  McDonald  for  the  work  done  by  him  under  his 
contract  in  the  month  of  November,  at  any  time  before  the 
15th  of  December,  by  paying  the  amount  then  due  in  dis- 
charge of  the  wages  of  the  laborers  then  also  due  and  unpaid 
by  McDonald;  and  if  they  had  the  right  under  their  contract 
to  discharge  the  debt  so  to  become  due  for  the  work  done  in 
November,  it  is  evident  that  McDonald  could  not  defeat  such 
right  by  an  assignment  of  tlie  amount  so  to  become  due  to  him, 
before  or  after  the  estimate  had  been  made  by  the  engineer  as 
provided  by  the  contract,  and  before  the  fifteenth  day  of  De- 
cember, when  the  same  was  payable;  and  if  he  could  not  de- 
feat the  right  by  an  assignment  of  his  claim,  then  the  plaintiff 
cannot  hold  it  under  his  garnishee  process:  Murphy  v.  Bowery 
National  Bank,  30  Hun,  40,  45;  Greene  v.  Warnick,  64  N.  Y. 
226;  Mechanics'  &  T.  National  Bank  v.  Mayor  of  New  York, 
58  How.  Pr.  207. 

It  seems  very  evident  that  the  learned  circuit  judge  was  of 
the  opinion  that  such  right  of  the  garnishees  under  their  con- 
tract could  be  defeated  at  the  will  of  McDonald.  Under  any 
other  view  of  the  case,  it  is  impossible  to  uphold  his  instruc- 
tions to  the  jury  and  his  rulings  on  the  trial.  Upon  the  un- 
disputed evidence  in  the  case,  and  offered  on  the  trial,  and 
upon  the  findings  of  fact  by  the  jury,  it  seems  to  us  a  verdict 
in  favor  of  the  respondent  cannot  be  sustained. 

The  only  facts  found  or  questions  answered  by  the  jury  were 
the  following:  "  1.  What  was  earned  and  unpaid  on  the  con- 
tract between  Harrison  and  Green  of  the  first  part,  and  A.  D. 
McDonald  of  the  second  part,  bearing  date  August  24,  1885, 
being  the  contract  introduced  in  evidence  on  the  trial  on 
the  28th  of  November,  1885,  at  the  time  of  the  service  of 
the  garnishee  summons  in  this  action?"  It  was  admitted, 
and  the  jury  so  found  four  thousand  dollars.  "2  Had 
Harrison  and  Green,  at  the  time  when  said  garnishee  sum- 
mons was  served,  or  prior  thereto,  entered  into  an  agreement 
with  the  men  actually  performing  the  labor  under  said  con- 
tract, with  knowledge  and  consent  of  A.  D.  McDonald,  by 
which  agreement  with  said  laborers  they  bound  themselves 
to  pay  said  laborers  the  money  earned  by  them  under 
said  contract,  instead  of  paying  the  same  to  McDonald?" 
This  question  was  answered  in  the  negative  by  the  jury.  "3. 
What  sum  of  money,  if  any,  did  Harrison  and  Green  pay  to 
the  men  actually  working  on  the  road,  to  whom  they  Imd 
agreed  to  pay  it,  with  the  knowledge  and  consent  of  McDr-'i- 
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aid,  prior  to  the  time  of  being  served  with  the  garnishee  sum- 
mons?''    To  this  question  the  jury  answered,  "  Not  any." 

These  findings  of  fact  do  not,  under  the  contract  in  evi- 
dence, make  out  a  case  in  favor  of  the  respondent,  if  it  was 
made  to  appear  that  the  garnishees  had  any  interest  in  mak- 
ing payment  to  the  laborers. 

This  is  not  at  all  like  the  cases  in  this  court  where  it  has 
been  held  that  a  servant  or  bailee,  who  receives  money  from 
A,  with  directions  to  pay  it  to  B,  or  when  A's  debtor,  without 
any  further  consideration  for  his  promise,  agrees  to  pay  the 
amount  of  the  debt  due  to  A  to  one  of  his  creditors,  in  which 
the  rule  laid  down  by  the  learned  circuit  judge  might  apply. 
In  these  cases  it  is  held  that,  until  the  money  is  actually 
paid  over  as  directed,  the  party  placing  the  money  in  the 
hands  of  his  servant  or  bailee  may  revoke  the  authority,  and 
in  the  case  of  the  debtor,  he  may  revoke  the  direction  to  pay 
the  debt  to  his  creditor  at  any  time  before  such  creditor  has 
knowledge  of  the  agreement,  and  has  accepted  the  debtor's 
promise  to  pay  his  debt  for  the  amount  of  his  claim  against  A. 
Under  the  offer  of  evidence  made  by  the  garnishees,  the  case 
is  like  the  case  of  A  selling  his  farm  to  B  by  warranty  deed, 
there  being  an  outstanding  mortgage  upon  the  farm,  which  by 
his  covenants  he  is  bound  to  pay.  B  pays  the  whole  purchase 
price,  except  the  amount  to  become  due  upon  the  mortgage,  and 
agrees  to  pay  that  amount  to  A  when  the  mortgage  becomes  due, 
but  reserves  the  right  to  pay  the  amount  to  become  due  to  the 
mortgagee  instead  of  to  A,  if  A  fails  to  pay  the  mortgage  when 
due.  In  such  case,  it  is  too  clear  for  discussion  that  B  has  an 
interest  in  the  payment  of  the  mortgage  which  A  cannot  take 
away  without  his  consent:  Kelly  v.  Roberts,  40  N.  Y.  432.  The 
right  reserved  in  the  contract  between  the  parties  giving  the  gar- 
nishees the  option  to  discharge  any  debts  which  might  become 
due  to  McDonald  under  the  contract  by  a  performance  on  his 
part,  by  paying  the  amounts  due  to  the  laborers  instead  of  to 
McDonald  personally,  is  a  substantial  part  of  such  contract, 
and  if  the  garnishees  have  an  interest  in  making  such  pay- 
ment, its  effect  cannot  be  avoided  by  any  act  of  McDonald's 
without  their  assent. 

The  evidence  shows  conclusively  that  there  was  nothing  due 
and  payable  under  the  contract  when  the  garnishee  summons 
was  served,  and  that  nothing  became  due  until  the  15th  of 
December  thereafter.  It  is  also  clear  that  if  on  the  15th  of 
December  there  was  enough  money  due  to  the  laborers  at  that 
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date  unpaid  by  McDonald,  the  garnishees,  if  they  had  any  in- 
terest in  making  such  payment,  would  have  a  right  under 
their  contract  to  pay  the  money  due  to  such  laborers  in  dis- 
charge of  their  liability  to  McDonald,  and  no  objection  made 
by  him  to  such  payment  could  prevent  such  payment,  and 
discharge  of  their  liability  under  the  contract.  If  McDonald 
could  not  prevent  the  discharge  of  their  debt  in  that  way,  it 
is  certain  the  creditor  of  McDonald  cannot  by  virtue  of  his 
garnishee  process.  If  the  garnishees  were  interested  in  mak- 
ing payments  to  the  laborers,  and  they  can  be  held  at  all  for  the 
xnoney  which  had  been  earned  when  the  garnishee  summons 
was  served,  the  amount  of  which  had  not  then  been  ascer- 
tained, as  provided  in  the  contract,  and  the  payment  of  which 
was  not  due  until  the  15th  of  December  then  next,  they  can 
only  be  held  if,  on  or  before  the  15th  of  December,  they  had 
not  paid  the  amount  so  earned  in  discharge  of  the  claims  of 
laborers  then  due  to  such  laborers  who  had  performed  the 
work  for  McDonald  under  their  contract  with  him.  If  they 
had  paid  said  sura  to  said  laborers  on  or  before  said  15th  of 
December,  then  the  plaintiff  was  not  entitled  to  a- judgment 
against  the  garnishees;  and  it  was  wholly  immaterial  whether 
such  sum  was  paid  with  the  knowledge  or  consent  of  McDon- 
ald, or  whether  the  garnishees  had  before  that  time  employed 
the  laborers  personally,  or  whether  the  laborers  had  notice 
that  they  would  make  such  payment.  If  they  were  paid,  and 
the  money  was  then  due  them,  the  garnishees  had  discharged 
their  promise  to  pay  for  the  work  so  done  in  the  manner  pro- 
vided by  the  contract,  raid  their  right  to  so  discharge  it  cannot 
be  taken  away  without  their  consent.  Had  the  money  been 
due  and  payable  at  the  time  the  garnishee  process  was  served, 
and  the  garnishees  had  not  at  that  time  paid  either  the  la- 
borers or  McDonald,  then  the  rule  laid  down  by  the  learned 
judge  in  his  charge  to  the  jury,  and  in  the  questions  sub- 
mitted to  them,  would  have  been  applicable,  and  the  same 
question  would  have  been  presented  as  in  Balliet  v.  Scott^  32 
Wis.  174. 

The  case  was  tried  upon  an  erroneous  view  of  the  rights  of 
the  garnishees  under  their  contract  with  McDonald.  The  court 
erred  in  excluding  the  evidence  offered  by  the  garnishees,  and 
in  the  instructions  to  the  jury;  and  the  findings  of  fact  by  the 
jury  are  not  sufficient  to  authorize  a  judgment  for  the  plaintiff. 

There  were  several  other  objections  made  by  the  learned 
counsel  for  the  appellants  against  the  right  of  the  responden* 
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to  maintan  this  proceeding,  and  as  there  will  probably  be  a 
new  trial  of  the  case,  it  may  not  be  improper  to  consider  the 
objection  "  that  the  respondent  could  not  maintain  his  action 
•of  garnishment,  for  the  reason  that  the  court  had  no  right  to 
issue  an  execution  on  the  judgment,  because  the  judgment  had 
never  been  docketed  as  a  judgment  against  McDonald."  Ad- 
mitting that  the  judgment  had  never  been  properly  docketed 
against  McDonald,  so  as  to  make  it  a  lien  upon  real  estate,  we 
are  of  the  opinion  that  an  execution  issued  upon  such  judg- 
ment to  the  sheriff  of  the  county  in  which  the  judgment  was 
rendered  is  not  void.  Whether  it  be  voidable  or  not,  need  not 
be  determined.  If  it  was  not  absolutely  void,  then,  so  long  as 
it  Avas  outstanding,  it  was  a  sufl&cient  basis  for  the  garnishee 
process.  In  the  case  of  Kentzler  v.  Chicago  etc.  Ry  Co.,  47 
Wis.  641,  this  court  said:  "  By  the  law  governing  courts  gener- 
ally, every  court  has  inherent  power  to  issue  writs  of  exe- 
cution on  its  own  judgments,  but  not  beyond  its  territorial 
jurisdiction.  At  the  common  law,  all  process  of  courts  is  lim- 
ited to  the  territory  over  which  their  jurisdiction  extends,  and 
the  power  of  any  court  to  issue  extraterritorial  process  is  not 

inherent  in  it,  but  comes  only  by  express  statutory  grant 

The  issuing  of  the  execution  within  the  territorial  jurisdiction 
was  within  the  general  power  of  all  courts,  independently  of 
statutory  authority;  and  section  8  [requiring  the  execution  to 
recite  the  time  of  docketing  the  judgment]  went  only  to  the 
form  of  the  execution,  and  not  to  the  authority  to  issue  it." 
In  this  case,  it  was  held  that  an  execution  issued  and  directed 
to  a  sheriff  of  a  county  other  than  that  in  which  the  judgment 
was  rendered,  and  in  which  county  a  transcript  of  the  judg- 
ment had  not  been  filed  and  docketed,  was  absolutely  void. 
But  the  argument  of  the  late  learned  chief  justice  clearly 
shows  that,  had  the  execution  issued  to  the  sheriff  of  the 
county  in  which  the  judgment  was  rendered,  the  decision 
would  have  been  in  favor  of  the  validity  of  the  execution.  The 
statute  on  the  subject  of  executions  was  not  intended  to  take 
away  the  common-law  power  of  the  courts  to  issue  executions 
to  enforce  their  judgments.  There  are  no  negative  words  in 
the  statute.  We  think  the  execution  was  not  void,  and  was 
sufficient,  therefore,  to  sustain  the  proceedings  of  garnishment. 
But  if  it  were  necessary  to  have  the  judgment  formally  dock- 
eted against  the  defendant,  McDonald,  in  order  to  validate  the 
execution,  the  court  would  have  ample  power  to  order  it  so 
•docketed  nunc  pro  tunc:  See  Hunt  v.  Grant,  19  Wend.  90;  Bios- 
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som  V.  Barry,  1  Lans.  190;  Corwith  v.  State  Banlc  of  IllinoiSy 
18  Wis.  587;  86  Am.  Dec.  793;  Sahin  v.  Austin,  19  Wis.  421; 
Kennedy  v.  Knight,  21  Id.  340;  94  Am.  Dec.  543;  Wait  v.  Sher- 
man, 61  Wis.  119;  Northrup  v.  Shephard,  23  Id.  513. 

The  question  whether  the  garnishees  were  indebted  to  Mc- 
Donald alone,  or  to  McDonald  &  Co.,  was,  under  the  evidence, 
a  question  of  fact  with  which  we  would  not  be  disposed  to 
interfere  were  that  a  material  question  in  determining  this 
appeal.  Whether  a  garnishee  action  under  the  statute  is 
purely  a  legal  action  or  a  purely  equitable  action, — and  if 
purely  equitable,  it  was  error  for  the  court  to  direct  all  the 
issues  in  the  case  to  be  tried  by  a  jury,  —  we  do  not  feel  called 
upon  to  decide  on  this  appeal:  See  R.  S.,  sec.  2843;  Soenk- 
sen  V.  Weyhause7i,  32  Wis.  521. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


Garnishee's  LiABiLrr y  as  Affected  by  his  Contract  Relations  with 
Defendant.  — The  rule  being  that  such  relatious  cannot  be  interfered  with 
by  garnishment:  2  Wade  on  Attachment,  sees.  473  et  seq.;  Drake  on  Attach- 
ment, sees.  517-520,  593. 

Erroneous  Judgment  Affords  Protection  for  all  acts  done  under  it: 
Allen  V.  Huntington,  16  Am.  Dec.  702.  As  to  judgments  on  which  execution 
may  issue,  see  Freeman  on  Executions,  sees.  16-20,  and  notes. 
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Where  Rape  is  Charged,  Prosecuting  Witness  may  Testify  as  to  her 
marriage,  and  such  testimony  will  warrant  the  jury  in  finding  the  fact 
of  marriage,  and  that  such  witness  is  not  the  wife  of  defendant. 

Defendant  on  Trial  upon  Information  for  Rape  cannot  be  convicted 
and  sentenced  for  adultery. 

Information  for  Rape  is  Sufficient  without  Alleging  that  the  femala 
upon  whom  the  ofiFcnse  was  committed  was  a  married  woman.  But  if 
alleged  and  proved,  still  a  conviction  of  adultery  cannot  be  sustained 
upon  the  charge  of  rape. 

Party  Charged  with  One  Crime  cannot  be  Convicted  of  Anotheb 
and  different,  unless  the  allegations  necessary  to  constitute  the  greater 
crime  charged  in  the  indictment  or  information  are  also  sufficient  to  con- 
stitute the  lesser  crime. 

Charles  E.  Estahrook,  attorney-general,  for  the  state. 

Bushnell  and  Watkins,  for  the  defendant. 

By  Court,  Taylor,  J.     The  defendant  was  informed  against 
for  rape.     The  following  is  a  copy  of  the  information:  — 
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"  I,  J.  "W.  Murphy,  district  attorney  for  said  county,  hereby 
inform  the  court  that  on  the  sixteenth  day  of  July,  in  the  year 
A.  D.  1886,  at  said  county,  Frank  Hooks  did  then  and  there 
unlawfully  and  feloniously,  with  force  and  against  the  will  of 
one  Dorcas  Cushman,  a  married  female  more  than  ten  years 
of  age,  said  Dorcas  Cushman  not  being  then  and  there  the 
wife  of  said  Frank  Hooks,  unlawfully  ravish  and  carnally 
know  her,  the  said  Dorcas  Cushman,  contrary  to  the  statute 
in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Wisconsin." 

On  the  trial,  the  circuit  judge  being  of  the  opinion  that 
the  evidence  was  not  sufficient  to  justify  the  jury  in  finding 
the  defendant  guilty  of  the  crime  of  rape,  the  jury,  under  the 
direction  of  the  court,  found  the  following  verdict:  "We, 
the  jury,  find  that  the  defendant  had  carnal  knowledge  of 
the  body  of  Dorcas  Cushman,  she  being  a  married  female, 
and  not  the  wife  of  the  defendant,  as  charged  in  the  informa- 
tion, but  without  force,  and  not  against  her  will."  Upon  this 
verdict  the  court  suspended  sentence,  and  certified  to  this 
court  two  questions:  1.  "Was  the  evidence  sufficient  to  war- 
rant the  jury  in  finding  that  Dorcas  Cushman,  at  the  time 
of  the  alleged  offense,  was  a  married  woman,  and  not  the 
wife  of  the  defendant?  "  2.  "  Can  the  court  sentence  the  de- 
fendant for  the  crime  of  adultery  upon  the  information  and 
verdict?  " 

Upon  the  question  of  the  marriage  of  Dorcas  Cushman, 
Dorcas  Cushman,  as  a  witness  for  the  state,  without  any  ob- 
jection on  the  part  of  the  defendant,  testified  that  she  was  the 
wife  of  Silas  Cushman,  and  was  married  to  him  in  the  month 
of  April,  1885.  Other  witnesses  on  the  trial  referred  to  Dorcas 
Cushman  as  being  the  wife  of  Silas  Cushman  at  the  time  the 
off'ense  was  charged  to  have  been  committed.  Wo  think  this 
evidence  was  sufficient  to  warrant  the  jury  in  finding  that  Dor- 
cas Cushman  was  a  married  woman,  and  not  the  wife  of  the 
defendant.  In  the  case  of  Mills  v.  United  States,  1  Pinn.  73, 
it  was  held  that  persons  present  at  the  marriage  were  compe- 
tent witnesses  to  prove  a  marriage  in  fact.  In  State  v.  Dudley, 
7  Wis.  664,  it  w^as  held  that  the  husband  was  a  competent  wit- 
ness to  prove  the  marriage  between  himself  and  wife.  See  also 
West  V.  State,  1  Id.  228,  and  the  cases  cited  by  the  attorney- 
general  in  his  brief. 

Under  the  decisions  of  this  court,  we  are  of  the  opinion  that 
the  defendant  cannot  be  sentenced  for  the  crime  of  adultery 
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upon  his  trial  upon  an  information  for  rape.  It  is  very  clear 
that  the  information  for  rape  would  have  been  sufficient  with- 
out alleging  that  the  female  upon  whom  the  offense  was  com- 
mitted was  a  married  woman.  The  statute  defines  the  crime 
of  rape  in  the  following  language:  "Any  person  who  shall 
ravish  and  carnally  know  any  female  of  the  age  of  ten  years 
or  more,  by  force  and  against  her  will,  shall  be  punished  in 
the  state's  prison  not  more  than  thirty  years,  nor  less  than 
ten  years."  Under  this  act,  the  fact  that  the  female  is  a  mar- 
ried woman  is  wholly  immaterial,  and  the  words  in  the  in- 
formation alleging  that  she  was  a  married  woman  are  mere 
surplusage,  and  the  defendant  might  have  been  convicted  of 
the  rape  charged,  if  the  evidence  was  sufficient,  without  proof 
of  the  fact  of  the  marriage  of  the  female  upon  whom  the  rape 
was  committed. 

In  an  information  charging  the  defendant  with  rape,  there 
is  no  necessity  for  alleging  that  the  female  upon  whom  the 
offense  was  committed  was  married,  and  consequently  there 
is  no  necessity  for  proving  that  fact  on  the  trial.  An  infor- 
mation for  rape  does  not  necessarily  charge  facts  showing  that 
the  defendant  had  committed  adultery.  It  would  not  be 
urged  that  the  defendant  could  have  been  convicted  of  adul- 
tery had  the  information  omitted  to  state  that  the  female  was 
a  married  woman,  or  that  the  defendant  was  a  married  man, 
and  yet,  in  that  case,  the  information  would  be  good  as  an 
information  for  rape. 

May  the  state,  by  alleging  matters  wholly  immaterial  to 
the  description  of  the  crime  charged  against  the  defendant, 
compel  him  to  come  to  trial  prepared  to  contest  any  issue 
which  the  state  is  not  bound  to  prove  in  order  to  convict  him 
of  the  offense  charged?  We  think  not.  It  is  true,  the  supreme 
court  of  Massachusetts  seems  to  have  held  otherwise  in  the 
case  of  Commonwealth  v.  Squires,  97  Mass.  59-61.  In  that 
case  the  court  say:  "If  the  less  offense  is  duly  charged  in  the 
indictment,  the  case  is  within  this  provision,  even  if  one  of 
the  elements  alleged  is  not  a  necessary  element  of  the  greater 
offense.  This  is  clearly  shown  by  the  decision  of  this  court 
that  a  man  charged  with  a  rape  on  his  daughter  might  be 
convicted  of  incest,  although  it  was  not  necessary  or  material 
in  charging  him  with  rape  to  allege  that  she  was  his  daugh- 
ter; citing  Commonwealth  v.  Goodhue,  2  Met.  193."  In  looking 
at  the  case  in  2  Metcalf,  it  appears  that  the  court  held,  without 
comment,  that  the  indictment  for  rape  in  that  case  contained 
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all  the  allegations  necessary  to  show  that  the  defendant  com- 
mitted incest,  if  not  guilty  of  committing  the  rape  as  charged, 
upon  his  daughter-  and  it  was  impliedly,  but  not  expressly, 
held  that  the  allegations  in  the  indictment,  which  were  wholly 
immaterial  in  charging  the  crime  of  rape,  might  still  be  used 
for  the  purpose  of  charging  the  defendant  with  incest.  No 
argument  appears  to  have  been  made  upon  this  point.  With 
all  proper  respect  for  the  opinion  of  the  learned  court  which 
made  the  above  decisions,  we  think  the  rule  adopted  by  this 
court  in  KilTcelly  v.  State,  43  Wis.  604,  State  v.  Shear,  51  Id. 
460,  and  State  v.  Erickson,  45  Id.  86,  92,  is  the  better  rule,  and 
that  a  defendant  charged  with  one  crime  cannot  be  convicted 
of  another  and  different  crime,  unless  the  allegations  neces- 
sary to  constitute  the  greater  crime  charged  in  the  indictment 
or  information  are  also  sufficient  to  constitute  the  lesser  crime. 

The  rule  which  allows  a  conviction  for  another  and  differ- 
ent crime  than  the  main  crime  charged  in  the  indictment  or 
information  is  a  violation  of  the  rule  at  common  law  which 
prohibited  the  charging  of  two  different  crimes  in  the  same 
count  in  an  indictment.  The  power  to  convict  of  any  other 
crime  than  that  which  constitutes  the  main  charge  in  the  in- 
dictment is  founded  upon  the  statute,  and  the  decisions  above 
referred  to  in  the  supreme  court  of  Massachusetts  were  based 
upon  the  statute  of  that  state,  which  is  in  all  respects  like 
section  4695  of  the  Revised  Statutes  of  1878.  This  section 
reads  as  follows:  "Whenever  any  person  indicted  or  informed 
against  for  felony  shall,  on  trial,  be  acquitted  by  verdict  of  a 
part  of  the  offenses  charged  in  the  indictment  or  information, 
and  convicted  of  the  residue  thereof,  such  verdict  may  be  re- 
ceived and  recorded  by  the  court,  and  thereupon  the  person 
charged  shall  be  adjudged  guilty  of  the  offense,  if  any,  which 
shall  appear  to  the  court  to  be  substantially  charged  by  the 
residue  of  such  indictment  or  information,  and  shall  be  sen- 
tenced and  punished  accordingly." 

Under  this  law,  the  Massachusetts  court  has  held,  in  Com,' 
monwealth  v.  Murphy,  2  Allen,  163,  and  Commonwealth  v. 
Squires,  97  Mass.  59,  that  on  the  trial  upon  an  indictment  for 
rape,  the  defendant  cannot  be  convicted  either  of  adultery  or 
fornication,  unless  there  be  allegations  in  the  indictment  which, 
if  proved,  and  the  state  fails  to  prove  the  carnal  intercourse 
was  with  force,  and  against  the  will  of  the  female,  would  con- 
stitute the  crime  of  adultery  or  fornication.  The  same  court 
hold  that  to  constitute  the  crime  of  rape,  it  is  wholly  unneces- 
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eary  to  allege  or  prove  the  facts  which  are  necessary  to  consti- 
tute the  crime  of  adultery  or  fornication;  and  they  also  hold 
if,  in  the  indictment  for  rape,  immaterial  allegations  are  in- 
serted, which,  if  proved,  would  constitute  either  the  crime  of 
adultery,  fornication,  or  incest,  and  on  the  trial  the  state  fails 
to  prove  the  crime  of  rape,  and  proves  the  illicit  intercourse, 
the  defendant  may  be  convicted  of  either  of  the  crimes  of 
adultery,  incest,  or  fornication,  according  as  the  material  mat- 
ters alleged  in  the  indictment,  and  proved  on  the  trial,  consti- 
tute one  or  the  other  of  said  crimes.  On  the  other  hand,  this 
court  has  held,  in  the  cases  above  cited,  that  the  insertion  of  im- 
material allegations  in  the  information  cannot  be  used  to  con- 
vict of  a  different  offense  than  that  charged  in  the  indictment, 
and  that  neither  adultery  nor  fornication  is  a  part  of  the  offense 
charged  in  an  indictment  for  rape,  within  the  meaning  of  the 
section  above  quoted.  Substantially  the  same  rule  was  adopted 
by  the  supreme  court  of  Iowa:  See  State  v.  Thomas,  53  Iowa, 
214. 

The  first  question  presented  to  the  court  by  the  learned  cir- 
cuit judge  is  answered  in  the  aflBrmative,  and  the  second  ques- 
tion in  the  negative. 


Verdict  for  One  Offense  under  indictment  for  another,  when  jury  may 
find:  Whilden  v.  State,  71  Am.  Dec.  181,  and  note;  Dukes  v.  State,  71  Id.  371, 
note  381;  Commormealth  v.  Campbell,  83  Id.  705;  CommonweaUh  v.  Berry,  96 
Id.  767. 

Indictment  for  Rape,  what  allegations  sufficient:  CommonweaUh  v.  Fo- 
geHy,  69  Am.  Dec.  264;  note  to  SmUh  v.  Staie,  80  Id.  272. 


Clark  v.  State. 

[69  Wisconsin,  203.J 

BUEGLART.  — EbEAKINO  AND  ENTERING  BciLDING  IN  PROCESS  OF  CON- 
STRUCTION, and  not  yet  fit  for  the  purpose  for  which  it  is  being  con- 
structed, if  with  intent  to  commit  a  felony,  is  burglary  by  the  statute  of 
Wisconsin. 

BmLDiNG  IS  A  Structure  which  has  capacity  to  contain,  and  is  designed 
for  the  habitation  of,  man  or  animals,  or  the  sheltering  of  property.  It 
need  not  bo  completed,  if  it  is  in  condition  to  hold  tools  or  other  articles 
of  personal  property. 

BuEOLARY. — The  Word  "Stable,"  as  commonly  used  and  understood,  is 
equivalent  to  the  word  "  building." 

Indictment  and  conviction  for  burglary. 
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Bradley  G.  Schley,  for  the  plaintifif  in  error. 

L.  K.  Luse,  assistant  attorney-general,  for  the  defendant  in 
error. 

By  Court,  Cole,  C.  J.  The  plaintiff  in  error  was  prosecuted 
and  convicted  of  the  crinrje  of  burglary.  A  motion  in  arrest  of 
judgment  was  made,  principally  upon  the  ground  that  bur- 
glary, neither  at  common  law  nor  as  defined  by  statute,  was 
properly  charged  in  the  information.  The  information  charges, 
in  effect,  that  the  plaintiff  in  error,  on  the  twenty-seventh  day 
of  August,  1886,  at  Milwaukee  County,  "the  unfinished  dwell- 
ing-house of  one  Fred  Frady,  then  and  there  in  the  custody 
and  possession  of  said  Fred  Frady,  and  there  situate,  in  the 
night  of  said  day,  then  and  there  unlawfully,  feloniously,  and 
burglariously,  did  break  and  enter,  with  intent  then  and  there 
the  tools,  goods,  chattels,  and  property  of  one  Peter  Oman  and 
one  Charles  Gesch,  then  and  there  in  said  dwelling-house  be- 
ing found,  then  and  there  feloniously  and  burglariously  to 
steal,"  etc.  The  information  is  under  section  4409  Revised 
Statutes,  which  makes  it  burglary  to  break  "  and  enter  in  the 
night-time  any  office,  shop,  or  any  other  building  not  adjoin- 
ing or  occupied  with  any  dwelling-house,  or  any  ship,  steam- 
boat, vessel,  railroad  freight-car,  or  passenger-car,  with  intent 
to  commit  the  crime  of  larceny  or  other  felony."  Our  statute 
defines  or  describes  several  grades  of  burglary,  and  makes  that 
offense  burglary  which  was  not  so  at  common  law:  State  v. 
Kane,  63  Wis.  260. 

It  appears  that  the  building  broken  into  in  this  case  was 
erected  upon  a  stone  foundation,  was  intended  for  a  dwelling- 
house,  and  was  in  process  of  construction.  The  walls  or  sides 
were  up,  and  the  roof  was  on.  The  windows  and  doors  had 
not  been  put  in,  though  some  of  the  windows  were  boarded  up. 
A  temporary  room  had  been  partitioned  off  in  the  basement; 
the  basement  walls  forming  two  sides,  the  other  sides  being 
closed  up  with  boards,  with  a  door  which  was  locked  with  a 
padlock.  This  room  was  intended  for  storing  the  toiols  of  the 
workmen  while  at  work  on  the  building.  The  outside  window 
of  the  basement  was  covered  with  boards.  A  temporary  floor 
had  been  laid,  from  which  the  basement  was  reached  by  means 
of  a  ladder.  There  was  a  chest  of  tools  on  this  temporary 
floor,  and  also  tools  in  the  small  room  below.  The  evidence 
showed  that  the  boards  on  the  basement  window  were  torn  off, 
and  the  door  on  the  small  room  in  the  basement,  which  was 
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left  locked,  was  broken  open,  and  carpenters'  tools  were  taken 
from  this  room,  and  from  the  chest  which  was  on  the  floor 
above.  It  also  appeared  that  Frady  was  a  contractor  who 
had  entered  into  a  contract  to  erect  and  complete  the  building 
for  a  specified  sura,  and  was  in  possession  and  control  of  the 
same. 

Now,"  the  contention  of  the  learned  counsel  for  the  plaintiff 
in  error  is,  that  breaking  and  entering  a  structure  in  the  pro- 
cess of  construction,  as  the  building  in  question  was  described 
to  be,  is  not  included  within  the  statute.  It  will  be  observed 
the  provision  quoted  makes  the  breaking  and  entry  in  the 
night-time  of  "  any  office,  shop,  warehouse,  or  other  building 
not  adjoining  or  occupied  with  any  dwelling-house,"  with  in- 
tent, etc.,  one  grade  of  burglary.  But  it  is  said  a  structure 
which  is  unfinished,  unfit  for  occupation  for  the  purpose  for 
which  it  was  designed,  is  not  a  building  within  the  meaning 
of  the  statute.  But,  on  considering  the  objects  of  the  stat- 
ute, we  are  fully  satisfied  that  the  word  "  building,"  as  used 
therein,  does  not  necessarily  mean  a  structure  so  far  com- 
pleted as  to  be  in  all  respects  fit  for  the  purpose  for  which  it 
was  intended.  It  doubtless  does  mean  an  edifice  or  structure 
erected  upon  land,  and  so  far  completed  that  it  may  be  used 
temporarily  or  permanently  for  the  occupation  or  shelter  of 
man  or  beast,  or  for  the  storage  of  tools  or  other  personal  prop- 
erty for  safe-keeping.  Webster  defines  the  word  "  building  " 
as  "a  fabric  or  edifice  constructed;  a  thing  built";  Worcester 
defines  it,  "  a  structure  or  edifice";  the  Imperial  Dictionary, 
"  a  fabric  or  edifice  constructed  for  use  or  convenience,  as  a 
house,  church,  shop."  In  La  Crosse  etc.  R.  R.  Co.  v.  Vander- 
pool,  11  Wis.  121,  78  Am.  Doc.  691,  Mr.  Justice  Paine  says; 
"The  well-understood  meaning  of  the  word  is  a  structure 
which  has  a  capacity  to  contain,  and  is  designed  for  the 
habitation  of,  man  or  animals,  or  the  sheltering  of  property." 
In  this  case  the  structure  was  intended  for  use  and  occupation 
as  a  residence  when  completed.  Now,  to  hold  that  it  was  not 
a  building  —  does  not  satisfy  the  definition  of  the  statute,  be- 
cause it  is  unfinished,  not  perfect  for  the  purpose  for  which  it 
was  designed  eventually  to  be  used — would  be  giving  the 
statute  a  stricter  construction  than  we  are  disposed  to  place 
upon  it.  We  are  rather  inclined  to  hold  that  the  legislature 
intended  to  include  in  the  term  "building"  a  dwelling-house 
not  completed,  but  in  the  condition  in  which  the  one  in  ques- 
iion  was  and  in  which  tools  or  other  articles  of  personal  prop- 
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erty  were  or  might  be  temporarily  stored  or  left  for  safe-keeping. 
The  language  is  broad  enough  to  include  such  an  edifice,  and 
we  think  does  include  it. 

But  counsel  refers,  in  support  of  his  construction  of  the  stat- 
ute, to  the  cases  of  Elsmore  v.  St.  Briavells,  8  Barn.  &  C.  461; 
State  V.  McGowan,  20  Conn.  245;  53  Am.  Dec.  336;  McGary 
V.  People,  45  N.  Y.  153.  Elsmore  v.  St.  Briavells,  supra,  was  an 
action  against  the  hundred  to  recover  satisfaction  for  damages 
sustained  for  setting  fire  to  a  building  intended  for  and  con- 
structed as  a  dwelling-house,  but  which  had  not  been  com- 
pleted or  inhabited,  and  in  which  the  owner  had  deposited 
straw  and  agricultural  implements.  The  act  gave  the  action 
against  the  hundred  where  the  fire  consumed  a  house,  barn  or 
outhouse.  It  was  held  the  building  in  that  case  was  not  a 
dwelling-house,  though  it  was  intended  for  one;  nor  was  it  an 
outhouse  or  barn,  within  the  meaning  of  the  statute,  so  as  to 
entitle  the  owner  to  maintain  the  action  against  the  hundred. 
Baylcy,  J.,  says:  "The  hundred  are  liable  to  make  satisfac- 
tion to  the  party  injured  by  the  burning  of  a  house,  outhouse, 
or  barn,  provided  a  capital  oficnsc  be  committed  against  that 
statute  by  such  burning.  This  building  was  not  a  barn,  within 
the  meaning  of  that  word  as  used  in  the  statute;  though  the 
house  had  been  applied  to  the  purposes  which  a  barn  might 
be  used  for."  State  v.  McGowan,  supra,  was  an  information 
charging  the  defendant  with  burning  a  dwelling-house,  and 
it  appeared  that  the  building  burned  was  designed  and 
built  for  a  dwelling-house,  but  was  not  completed,  ready  for 
the  habitation  of  man.  The  court  held  the  crime  of  arson 
meant  the  common-law  offense,  which  was  defined  to  be  the 
willful  and  malicious  burning  of  a  dwelling-house  which  was 
completed  and  inhabited,  or  at  least  ready  for  occupation  in 
the  condition  in  which  it  was.  McGary  v.  People,  supra,  was  an 
indictment  under  the  statute  for  setting  fire  to  an  unfinished 
building.  The  indictment  was  under  a  statute  making  it  a 
felony  to  set  fire  to  or  burn  any  building  erected  for  the  man- 
ufacture of  cotton  or  woolen  goods,  or  both.  The  court  held 
that  the  statute  applied  to  a  completed  building,  and  not  one 
in  process  of  construction  or  erection. 

These  cases  furnish  but  little  aid  in  the  construction  of  our 
own  statutes,  for  it  is  obvious,  as  Mr.  Bishop  remarks,  that  the 
word  "  building,"  in  a  statute,  will  almost  always  depend  for 
its  meaning,  in  sonic  degree,  on  the  particular  subject,  and  its 
connection  with  other  words:  Statutory  Crimes,  sec.  292.    And 
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while,  as  the  assistant  attorney-general  suggests,  it  may  be 
cliflScult  to  say  at  what  time  a  structure  in  process  of  construc- 
tion presents  such  a  degree  or  state  of  completion  as  that  it 
may  be  described  as  a  building  in  the  sense  of  the  statute, 
still  we  think  the  edifice  in  question  may  be  properly  denomi- 
nated a  building  within  the  meaning  of  section  4409.  In 
the  connection  in  which  the  word  is  used,  it  cannot  import  a 
finished  structure  ready  for  use,  as  a  residence,  for  the  words 
are,  "  any  other  building  not  adjoining  or  occupied  with  a 
dwelling-house."  The  other  building  was  a  structure  dififerent 
from  a  dwelling-house,  as  those  words  were  used  in  this  and 
the  two  preceding  sections.  We  think  the  provision  was  in- 
tended to  include  any  building  not  within  the  curtilage,  in 
which  property  might  be  stored,  or  men  or  animals  sheltered. 
There  are  cases  which  show  tbat  the  word  is  often  used  in 
statutes  in  that  sense.  In  Hex  v.  Worrall,  7  Car.  &  P.  516, 
an  unfinished  building  intended  as  a  cart-shed,  which  was 
boarded  up  on  all  its  sides,  had  a  door  with  a  lock  to  it,  and 
the  frame  of  a  roof,  with  loose  gorse  thrown  upon  it,  but  not 
thatched,  was  held  a  building.  In  Queen  v.  Manning,  L.  R. 
1  C.  C.  838,  an  unfinished  house  of  which  the  walls  were 
built  and  finished,  and  the  roof  on  and  finished,  considerable 
part  of  the  flooring  laid,  and  the  internal  walls  and  ceilings 
prepared  ready  for  plastering,  was  held  to  be  a  building.  This 
shows  that  a  building,  as  the  word  is  often  used,  does  not 
necessarily  imply  a  completed  structure. 

In  Barnett  v.  State,  38  Ohio  St.  7,  a  defendant  was  indicted 
for  the  burglary  of  a  barn.  The  proof  showed  that  the  build- 
ing which  had  been  broken  and  entered  was  erected  by  the 
owner  on  his  farm  for  a  dwelling-house,  but  had  never  been 
occupied  or  used  as  such;  that  the  owner  had  for  several  years, 
and  ever  since  its  erection,  used  it  to  store  wheat  after  it  was 
thrashed,  and  corn  after  it  was  husked,  such  grain  being  the 
products  of  the  farm  on  which  the  building  was  erected;  and 
the  court  held  the  building  a  barn  within  the  meaning  of  the 
statute.  In  People  v.  Stickman,  34  Cal.  242,  the  defendant  was 
indicted  for  burglary  for  breaking  and  entering  a  chicken-house 
in  the  night-time,  with  the  intent  to  steal  the  domestic  fowls 
there  being.  An  objection  was  taken,  that  to  constitute  bur- 
glary there  must  be  a  breaking  and  entering  into  a  house, 
room,  or  tenement  where  some  person  dwells  or  lives.  But 
the  court  decided  that  the  language,  "any  dwelling-house,  or 
any  other  house  whatever,  or  tent,  or  vessel,  or  other  water- 
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craft,"  was  broad  enough  to  include  buildings  of  any  kind, 
and  used  for  any  purpose,  and  sustained  the  conviction. 

In  Orrell  v.  People,  94  111.  456,  34  Am.  Rep.  241,  in  an  in- 
dictment for  breaking  and  entering  a  stable,  the  objection  was 
taken  that  it  should  have  been  averred  that  the  defendant 
broke  and  entered  a  building.  But  the  court  said  that  the 
word  "stable,"  as  the  word  was  commonly  used  and  under- 
stood, was  equivalent  to  "  building."  In  Commonwealth  v. 
Squire,  1  Met.  258,  the  defendant  was  indicted  for  feloniously 
setting  fire  to  a  building  erected  for  a  dwelling-house,  but  not 
completed  or  inhabited.  It  was  objected  that  the  indictment 
was  bad,  and  did  not  charge  a  crime,  because  the  building 
described  was  not  completed.  The  court  say,  in  answer  to 
the  objection:  "The  ground  of  the  objection  is,  that  a  struc- 
ture cannot  be  considered  a  building  while  it  is  yet  incomplete 
and  unfinished  in  any  respect.  Looking  at  the  objects  of  the 
statute,  and  its  provisions,  we  are  fully  satisfied  that  the  term 
*  building,'  as  used  in  the  statute,  does  not  necessarily  import 
a  structure  so  far  advanced  as  to  be  in  every  respect  finished 
and  perfect  for  the  purpose  for  which  it  is  designed  eventually 
to  be  used.  If  this  were  so,  then  the  burning  of  a  structure 
designed  for  a  dwelling-house,  at  any  period  before  the  last 
door  was  hung,  would  not  be  punishable.  We  cannot  adopt 
a  construction  of  the  statute  which  would  leave  open  so  wide 
a  door  to  escape  from  its  penalties." 

It  is  further  claimed  that  if  the  structure  was  a  building,  it 
did  not  belong  to  the  class  covered  or  intended  to  be  covered 
by  section  4409.  We  have  already  said  that  the  section  em- 
braced an  unfinished  dwelling-house  in  the  state  the  one  in 
question  was,  —  a  structure  which  could  or  might  be  used  for 
the  habitation  of  man  or  animals,  or  in  which  personal  prop- 
erty might  be  temporarily  stored.  This  sufiiciently  disposes 
of  this  point.  We  cannot  see  that  the  maxim,  Noscitur  a  so- 
ciisy  has  any  application  to  the  case,  for  the  language  is  broad 
enough  to  include  any  building  of  any  kind  which  is  not  ad- 
joining to  or  occupied  with  a  dwelling-house,  for  whatever  pur- 
pose it  may  be  used,  and  in  the  condition  this  was. 

There  is  abundant  evidence  to  sustain  the  verdict.  This 
disposes  of  all  the  material  questions  in  the  case. 

The  judgment  of  the  municipal  court  is  afiirmed. 


The  Crime  of  Bcrolakt  is  the  sabject  of  a  note  to  People  ▼.  Richard*, 
4inte,  pp.  383-399. 
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Stylow  V.  Wisconsin  Odd  Fellows  M.  L.  Ins.  Co. 

r69  Wisconsin,  2-24.  J 

Where  Insurance  Company  Receives  Payments  on  Assessments  on  a 
policy  when  they  are  overdue,  and  when  it  might  refuse  payment  and 
declare  the  policy  forfeited  under  its  by-laws,  it  cannot  accept  and  keep 
the  money,  and  still  insist  upon  a  forfeiture.  Nor  does  the  fact  that 
where  the  money  is  so  received  the  receipts  therefor  have  a  conditional 
clause  of  the  by-laws  appended,  to  the  effect  that  a  physician's  certificate 
of  good  health  may  be  required  in  all  cases  of  reinstatement,  alter  the 
case,  in  the  absence  of  fraud  in  the  insured  as  to  hia  state  of  health  at 
the  time  the  payments  were  made. 

Insurance  Company,  by  Making  an  Assessment  against  an  Assured 
after  he  has  failed  to  pay  a  previous  assessment  within  the  time  declared 
by  the  by-laws  to  work  a  forfeiture,  waives  the  forfeiture  of  the  policy 
for  such  failure  to  pay,  and  admits  him  to  be  a  member  of  the  company 
notwithstanding  such  failure. 

Iksuranob  Company,  having  Received  Assessments  after  they  were  over- 
due, and  when  the  policy  might  have  been  forfeited  under  the  by-laws 
for  non-payment,  can  only  insist  upon  a  forfeiture  after  having  given 
the  assured  personal  notice  that  thereafter  punctual  payment  of  assess- 
ments would  be  required. 

Action  to  recover  one  thousand  dollars  upon  an  insurance 
policy  in  favor  of  Stylow.  Among  the  hy-laws  of  the  com- 
pany were  the  following:  "Sec.  4.  If  any  member  fails  to  pay 
the  secretary  any  assessment  made  upon  him  within  sixty 
days  from  date  of  notice  issued  by  the  secretary,  his  member- 
ship shall  cease,  and  he  can  be  reinstated  only  upon  the  terms 
fixed  by  the  by-laws."  ''Sec.  21.  Any  member  of  this  com- 
pany who  is  not  more  than  one  year  in  arrears  may,  if  he  is 
in  good  health,  be  reinstated  on  paying  all  assessments  due, 
and  if  more  than  one  year  in  arrears,  and  not  over  sixty  years 
of  age,  can  only  be  reinstated  by  furnishing  a  physician's  cer- 
tificate of  good  health,  and  paying  the  sum  of  fifteen  dollars. 
A  physician's  certificate  may  be  required  in  all  cases  of  rein- 
statement." It  was  in  evidence  that  many  assessments  had 
been  paid  by  Stylow  long  after  they  were  overdue,  without 
any  complaint  on  the  part  of  the  company,  nor  did  the  latter 
ever  require  any  physician's  certificate  as  to  the  health  of  the 
assured.  It  also  appeared  that  the  company  made  assess- 
ment 19  against  the  assured  two  days  after  he  was  delinquent 
for  assessment  17,  for  the  non-payment  of  which  the  company 
claims  a  forfeiture  of  his  policy.  Verdict  for  Stylow.  The 
company  appeals. 

Gregory,  Bird,  and  Gregory,  for  the  appellant. 

Harlow  Pease^  for  the  respondent. 
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By  Court,  Taylor,  J.  Notwithstanding  the  very  able  argu- 
ment of  the  learned  counsel  for  the  appellant,  we  are  of  the 
opinion  that  the  company  had  waived  the  right  to  declare  the 
policy  forfeited  for  the  non-payment  of  assessments  Nos.  17 
and  18,  which  were  unpaid  and  past  due  at  the  time  of  his 
death.  The  assured  had  every  reason  to  believe  that  the 
company  would  accept  the  payment  of  these  assessments,  as 
it  had  accepted  the  payment  of  all  others  within  a  reasonable 
time  after  they  became  due,  without  making  any  question  as 
to  his  state  of  health.  And  it  is  equally  plain  that  had  pay- 
ment been  tendered  the  day  before  the  death  of  the  insured, 
such  payment  would  have  been  accepted.  The  forfeiture,  if 
any,  arose  upon  the  non-payment  on  or  before  the  day  fixed 
for  payment;  and  it  is  clear,  from  the  evidence,  that  the  com- 
pany did  not  consider  it  forfeited  on  that  day;  and  it  cannot 
afterwards  declare  it  forfeited  because  of  the  happening  of  aa 
event  which  has  nothing  to  do  with  the  payment  of  the  sum 
due.  That  the  company  did  not  consider  the  policy  forfeited 
on  account  of  the  non-payment  of  assessment  No.  17  is  very 
clear  from  the  fact  that  they  made  assessment  No.  19  against 
the  deceased  after  No.  17  was  past  due.  We  think  the  case 
is  ruled  by  the  decisions  of  this  court  in  Erdmann  v.  Mutual 
Ins.  Co.,  44  Wis.  376;  Woodruff  v.  Town  of  Depere,  60  Id.  128; 
\nd  Alexander  v.  Continental  Ins.  Co.,  67  Id.  422;  58  Am.  Rep. 
869;  and  cases  cited  in  the  opinions  in  those  cases.  Upon  the 
evidence,  we  think  the  present  case  a  much  stronger  one  in 
favor  of  the  plaintiff  than  either  of  the  cases  above  cited. 

It  is  urged  by  the  learned  counsel  that  the  fact  that  the 
company  appended  to  the  receipts  given  for  the  assessments 
paid  after  the  time  for  payment  had  passed  the  conditional 
clause  above  quoted,  changes  the  rule  as  laid  down  in  the 
cases  cited.  We  do  not  think  this  appendage  to  the  receipts 
given  can  alter  the  case. .  When  no  fraud  has  been  practiced 
by  the  insured  in  concealing  his  state  of  health  at  the  time 
the  payments  are  made,  and  the  company  receives  such  pay- 
ments out  of  time,  when  it  might  refuse  payment  and  declare 
the  insurance  forfeited,  it  cannot  accept  the  money  and  keep 
it,  and  still  insist  upon  a  forfeiture.  Every  time  the  company 
makes  an  assessment  against  the  assured  after  he  has  failed 
to  pay  a  previous  assessment  within  the  time  prescribed  by 
the  rules,  it  waives  the  forfeiture  of  the  policy  for  such  failure 
to  pay,  and  admits  him  to  be  a  member  of  the  company,  rot- 
■withstanding  such  failure. 
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We  are  of  the  opinion  that  after  the  constant  course  of  con- 
duct of  the  company  with  the  assured,  as  shown  by  the  evi- 
dence in  this  case,  the  only  way  the  company  could  insist 
upon  a  forfeiture  for  non-payment  within  the  time  fixed  by 
the  by-laws  would  be  by  giving  the  assured  personal  notice 
that  thereafter  punctual  payment  would  be  required.  It  can- 
not, with  any  plausibility,  be  argued  that  in  this  case  the 
company  did  not  consider  the  deceased  a  member  of  the  com- 
pany up  to  the  very  time  of  his  death,  as  the  evidence  shows 
that  the  assured  was  in  his  usual  health  up  to  the  minute  of 
his  death.  We  think  that  good  faith  on  the  part  of  the  com- 
pany, as  well  aa  the  law,  requires  that  it  should  pay  the  re- 
epondent  the  amount  of  the  insurance. 

The  judgment  of  the  circuit  court  is  affirmed. 


Insxteance  Company,  by  Receiving  Payment  of  a  premium  when  it  is 
overdue,  and  when  the  policy  might  be  forfeited,  thereby  waives  the  right 
to  insist  upon  a  forfeiture  for  the  non-payment  of  a  premium  when  due: 
Cotton  etc.  Life  Im.  Co.  v.  Lester,  35  Am.  Rep.  122,  and  note  125;  Appleton  v. 
Phoenix  etc.  Life  Ins.  Co.,  47  Id.  220;  Conigland  v.  N.  C.  Mut.  Life  Im.  Co.,  98 
Am.  Dec.  89;  Mutual  etc.  Life  Ins.  Co.  v.  Robertson,  14  Am.  Rep.  8. 
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Paul  Kailway  Company. 

[69  Wisconsin,  2Srl.\ 

Continued  Use  and  Occupation  by  Grantor  of  Land  is  not  evidence 
that  his  possession  ia  adverse  to  his  grantee;  on  the  other  hand,  his  pos- 
session is  presumed  to  be  under  and  in  subordination  to  the  legal  title 
held  by  his  grantee,  for  he  is  estopped  by  his  deed  from  claiming  that 
his  holding  is  adverse.  This  rule  applies  to  all  subsequent  grantees  of 
such  grantor. 

C!ovenant  in  Deed  for  Quiet  and  Feaoeablb  Possession  runs  with  the 
land,  and  is  binding  upon  the  grantor  and  all  of  his  subsequent  grantees 
to  the  same  land. 

Each  of  Subsequent  Grantees  are  Presumed  to  have  entered  under  their 
respective  deeds  with  knowledge  of  the  contents  of  a  prior  deed  to  thfr 
same  land  by  their  grantor. 

When  Both  Parties  Claim  Title  under  the  same  person,  neither  of  them 
can  deny  his  right,  and  as  between  them  the  elder  is  the  better  title,  and 
must  prevail;  hence  the  estoppel  of  the  grantor  to  deny  his  grantee's 
title,  arising  from  his  deed,  extends  to  all  persons  claiming  from  or  under 
the  grantor  by  title  acquired  subsequent,  whether  by  deed  or  otherwise. 
Any  of  such  subsequent  grantees  desiring  to  destroy  the  presumption 
that  they  hold  in  subordination  to  the  legal  title,  and  take  and  hold  the 
land  by  adverse  possession  to  which  they  have  no  title  by  virtue  of  their 
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deed,  thongh  described  in  it,  are  bound  first  to  actually  and  notoriously 
disseise  the  rightful  owner  before  they  can  set  the  statute  running  in 
their  favor. 
Advebse  Possession  is  Taken  Strictly;  every  presumption  ia  in  favor  of 
possession  in  subordination  to  the  rightful  owner.  Adverse  possession 
is  not  to  be  made  out  by  inference,  but  by  clear  and  positive  proof. 

/.  W.  Carify  for  the  appellant. 

P.  and  T.  O^Meara,  for  the  respondent. 

By  Court,  Cassoday,  J.  It  appears  that  the  strip  of  land  in 
•question,  lying  along  the  southwesterly  side  of  the  defendant's 
right  of  way,  was  used  and  cultivated  by  the  plaintiff's  several 
grantors  until  the  fall  of  1885.  It  was  then  fenced  off  by  the  de- 
fendant. That  was  after  the  plaintiff  obtained  from  his  father 
a  warranty  deed  of  the  thirty-five  and  fifty-six  hundredths 
acres,  and  before  he  obtained  from  him  his  quitclaim  deed. 
The  two  strips  of  land  mentioned,  claimed  by  the  defendant, 
and  being  in  that  forty,  together  contained  a  little  over  three 
acres.  During  the  eighteen  or  twenty  years  that  the  plaintiff's 
father  owned  the  portion  of  the  forty  not  belonging  to  the  rail- 
way company,  only  thirty-seven  acres  appear  to  have  been 
assessed.  Upon  the  facts  stated,  the  plaintiff  claims  the  right 
to  recover  on  the  ground  of  adverse  possession  in  him  and  his 
several  grantors.  The  question  presented  is,  whether  such 
facts  warrant  the  court  in  holding  such  adverse  possession. 
The  title  to  the  strip  of  land  in  question  undoubtedly  became 
vested  in  the  railroad  company  by  the  deed  to  it  from  Witlin 
and  wife,  October  3,  1855,  subject  only  to  re-entry  in  case  of 
breach  of  condition  subsequent:  Horner  v.  Chicago  etc.  R.  R. 
Co.,  38  Wis.  165;  Cleveland  etc.  R.  R.  Co.  v.  Cohurn,  91  Ind. 
557;  17  Am.  &  Eng.  R.  R.  Cas.  41;  Vail  v.  M.  cfc-  E.  R.  Co., 
21  N.  J.  L.  190. 

The  mere  fact  that  Witlin  continued  to  use  and  occupy  that 
strip  in  connection  with  his  other  lands,  until  he  conveyed  to 
the  Schindlers  in  1864,  is  no  evidence  that  his  possession  was 
adverse  to  the  railroad  company,  his  own  grantee.  On  the 
<3ontrary,  such  occupancy  by  him  for  nine  years,  in  the  lan- 
guage of  the  statute,  must  "  be  deemed  to  have  been  under 
and  in  subordination  to  the  legal  title,"  which  he  had  so  con- 
veyed to  the  railroad  company;  for  he  certainly  was  estopped 
by  his  own  deed  from  claiming  that  his  possession  was  adverse 
to  his  own  grantee:  R.  S.,  sec.  4210;  McCormick  v.  Hemdon, 
67  Wis.  650.  The  deed  to  the  railroad  company  was  recorded 
in  1855.    This  being  so,  we  must  hold  that  the  Schindlers  took 
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title  with  constructive  notice  of  the  existence  and  contents  of 
that  deed.  For  the  same  reason,  we  roust  hold  that  the  father 
of  the  plaintiff,  and  also  the  plaintiff,  took  title  with  like  no- 
tice. So  that  the  plaintiflT,  his  father,  and  each  of  the  Schind- 
lers,  must  be  conclusively  presumed  to  know  that  Witlin  not 
only  had  no  title  to  the  strip  of  land  in  question  when  he^ 
deeded  to  the  Schindlers,  but  that  he  and  his  wife  had,  for 
themselves,  their  heirs  and  assigns,  covenanted  and  agreed 
with  the  railroad  company  [grantee]  and  its  assigns  tliat  they 
would,  at  their  own  costs  and  charges,  build  and  maintain 
good  and  sufficient  fences  on  both  sides  of  said  strip  of  land 
therein  conveyed,  and  also  that  said  railroad  company  and  its 
assigns  should  remain  in  the  quiet  and  peaceable  possession 
of  said  strip  of  land. 

In  several  of  the  states  it  has  been  held  that  a  covenant  to 
erect  and  maintain  a  partition  fence,  where  there  is  a  privity 
of  estate  existing  between  the  covenantor  and  covenantee,  or  is 
created  at  the  time  of  making  the  covenant,  runs  with  the  land,, 
and  is  binding  upon  a  subsequent  grantee:  Bronson  v.  Coffin y 
108  Mass.  175:  11  Am.  Rep.  335;  118  Mass.  156;  Hazlett  w 
Sinclair,  76  Ind.  488;  40  Am.  Rep.  254;  Easter  v.  L.  M.  R.  R. 
Co.,  14  Ohio  St.  48;  St.  Louis  etc.  R.  R.  Co.  v.  Mitchell,  47  IlL 
165;  Duffy  v.  New  York  etc.  R.  R.  Co.,  2  Hilt.  496;  Blain  v. 
Taylor,  19  Abb.  Pr.  228;  Kellogg  v.  Robinson,  6  Vt.  276;  27  Am. 
Dec.  550;  ^forse  v.  Garner,  47  Id.  575,  and  note.  Those  cases 
are  distinguishable  from  Cole  v.  Hughes,  54  N.  Y.  444,  13  Am. 
Rep.  611,  where  no  privity  of  estate  existed  or  was  so  created; 
and  perhaps  from  Hartung  v.  Witte,  59  Wis.  285,  where  the 
agreement  to  maintain  the  fence  was  by  the  grantee  in  the 
deed,  who  conveyed  to  the  defendant.  For  a  discussion  of 
Buch  distinction,  see  Norcross  v.  James,  140  Mass.  188;  25  Am. 
Law  Reg.  64;  3  Washburn  on  Real  Property,  493,  494  (*659). 
But  however  this  may  be,  there  can  be  no  doubt  but  what  the 
covenant,  that  the  railroad  company  and  its  assigns  should 
remain  in  the  quiet  and  peaceable  possession  of  the  strip  of 
land  in  question,  did  run  with  the  land,  and  hence  was  bind- 
ing upon  the  subsequent  grantees  of  Witlin,  including  the 
plaintiff  and  his  father.  Since  such  subsequent  grantees  each 
entered  into  possession  subject  to  said  deed  to  the  railroad 
company  containing  such  covenants,  such  possession  must, 
upon  the  principle  already  stated,  and  under  section  4210,, 
Revised  Statutes,  "be  deemed  to  have  been  under  and  in  sub- 
ordination to  the  legal  title  "  in  the  railroad  company  or  its 
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assigns,  "  unless  it  appears  that  such  premises  have  been  held 
and  possessed  adversely  to  such  legal  title  for  ten  years  "  un- 
der section  4211,  Revised  Statutes,  or  twenty  years  under 
Bcction  4213,  Revised  Statutes,  before  the  commencement  of 
this  action.  Each  of  such  subsequent  grantees  must  be  pre- 
sumed to  have  entered  under  their  respective  deeds,  with 
knowledge  that  Witlin  had  previously  parted  with  the  title 
by  deed  containing  at  least  one  covenant  running  with  the 
land,  and  binding  upon  him  as  such  grantee,  to  the  effect  that 
he  would  "  forever  warrant  and  defend  "  the  "  premises  in  the 
quiet  and  peaceable  possession  "  of  the  railroad  company  and 
its  assigns.  With  such  presumption  resting  upon  each  of  said 
grantees,  can  we  affirm  from  his  mere  occupancy  or  possession, 
the  same  as  Witlin  had  enjoyed  it  for  nine  3'cars,  that  his  en- 
try was  "  under  claim  of  title  "  to  said  strip,  within  the  mean- 
ing of  the  statutes  cited,  merely  because  it  was  described  in 
his  deed?  It  must  be  remembered  that  mere  occupancy  or 
possession  for  twenty  years  is  not  sufficient  to  set  the  statutes 
of  limitation  running.  To  do  that,  it  must  be  held  adversely: 
Hacker  v.  Horlemus,  69  Wis.  280;  Sartain  v.  Hamilton,  62  Am. 
Dec.  524. 

It  has  been  held  that  whenever  both  parties  claim  title 
under  the  same  person,  neither  of  them  can  deny  his  right, 
and  as  between  them,  the  elder  is  the  better  title,  and  must 
prevail;  and  hence,  that  the  estoppel  of  the  grantor  to  deny 
his  grantee's  title,  arising  from  his  deed,  extends  to  all  persons 
who  claim  from  or  under  the  grantor  by  title  acquired  subse- 
quent to  the  grant,  whether  by  deed  or  otherwise:  Gilliam  v. 
Bird,  8  Ired.  280;  49  Am.  Dec.  379,  and  cases  cited  in  the 
note.  This  must  at  least  be  so  presumptively.  Any  of  such 
subsequent  grantees  desiring  to  destroy  such  presumption, 
and  take  and  hold  that  strip  of  land  by  adverse  possession,  to 
which  he  had  no  title  by  virtue  of  his  deed,  though  described 
in  it,  was  bound  first  to  disseise  the  rightful  owner  before  he 
could  set  the  statute  running  in  his  favor.  As  to  what  consti- 
tutes such  disseisin  is  well  stated  by  Parsons,  C.  J.,  in  the  lead- 
ing case  of  Proprietor  of  Kennebeck  Purchase  v.  Springer,  4 
Mass.  416,  3  Am.  Dec,  227,  where  he  said:  "When  a  man  is 
once  seised  of  land,  his  seisin  is  presumed  to  continue  until  a 

disseisin  is  pnn'cd When  a  man  not  claiming  any  right 

or  title  to  the  land  shall  enter  on  it,  he  acquires  no  seisin  but 
by  the  ouster  of  him  who  was  seised,  and  he  is  himself  a  dis- 
t(  isui-.     To  constitute  an  ouster  of  him  who  was  seised,  the 
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disseisor  must  have  the  actual,  exclusive  occupation  of  the 
land,  claiming  to  hold  it  against  him  who  was  seised,  or  he 

must  actually  turn  him  out  of  possession To  constitute 

a  disseisin  of  the  owner  of  uncultivated  lands  by  the  entry  and 
occupation  of  a  party  not  claiming  title  to  the  land,  the  occu- 
pation must  be  of  that  nature  and  notoriet}'  that  the  owner 
may  be  presumed  to  know  that  there  is  a  possession  of  the 
land  adverse  to  his  title;  otherwise  a  man  may  be  disseised 
without  his  knowledge,  and  the  statute  of  limitations  may  run 
against  him,  while  he  has  no  ground  to  believe  that  his  seisin 
has  been  interrupted."  That  opinion  has  been  regarded  as 
high  authority  on  the  doctrine  of  adverse  possession,  not  only 
by  the  courts  of  that  state,  but  by  others:  See  note  to  last  re- 
port cited,  and  3  Washburn  on  Real  Property,  160  (*494). 
*'  The  doctrine  of  adverse  possession  is  to  be  taken  strictly. 
Such  a  possession  is  not  to  be  made  out  by  inference,  but  by 
clear  and  positive  proof.  Every  presumption  is  in  favor  of 
possession  in  subordination  to  the  title  of  the  true  owner": 
Huntington  v.  Whaley,  29  Conn.  391.  Here  the  testimony  fails 
to  disclose  anything  more  than  a  mere  occupancy  or  posses- 
sion by  any  of  such  subsequent  grantees.  It  is  nothing  more 
than  the  occupancy  of  Witlin  before  any  of  such  subsequent 
conveyances.  That  was  subordinate  to  tlie  title  of  the  real 
owner.  We  must  hold  that  there  is  an  absence  in  the  record 
of  any  evidence  of  disseisin. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

Adverse  Possession  in  never  Presumed:  Pownal  v.  Taylor,  34  Am. 
Dec.  725;  but  must  be  shown  by  clear  proof:  Irvine  v.  McRee,  42  Id.  468;  and 
not  from  inference,  as  the  presumption  is  iu  favor  of  possession  in  subordina- 
tion to  the  true  owner's  title:  Bung  v.  Shoenberger,  26  Id.  95;  Jackson  v. 
Sharp,  6  Id.  627. 

Possession  of  Grantor  is  not  Adtersb  to  the  possession  of  his  grantee: 
Botce  V.  Beckett,  95  Am.  Dec.  676,  note  684;  and  see  Scka/erman  v.  O'Brien, 
92  Id.  708. 

Covenant  foe  Quiet  Enjoyment  runs  with  the  land:  Hunt  v.  Amidon, 
40  Am.  Dec.  283,  note  288. 

Grantor  and  All  Claiming  under  Him,  by  title  acquired  subsequent 
to  the  grant,  are  estopped  from  denying  the  grantee's  title:  Gilliam  v.  Bird, 
49  Am.  Dec.  379,  and  extended  note  383;  Carbrey  v.  WiUis,  83  Id.  688. 
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Foster  v.  Singer. 

[69  Wisconsin,  392.] 
Oarnishmbnt  or  Salabt.  —  Where  the  hiring  is  by  the  month  for  a  salary 
to  be  paid  at  the  end  of  the  month,  such  salary  is  not  subject  to  garnish- 
ment  before  the  end  of  the  month  in  which  it  is  to  be  earned,  as  it  is  not 
then  money  due  or  to  become  due,  within  the  meaning  of  section  3719 
of  the  Revised  Statutes  of  Wisconsin. 

€harles  M.  Bice,  for  the  appellants. 

Adolf  Herdegen,  for  the  respondent. 

By  Court,  Taylor,  J.  Foster  and  others  commenced  an 
action  in  justice's  court  against  M.  Phillips,  on  the  twenty- 
seventh  day  of  August,  1885.  A  garnishee  summons  was 
served  in  said  action  upon  the  respondent  Singer  on  the  28th 
of  August,  1885.  The  action  between  the  appellants  and  the 
garnishee  was  tried  in  the  justice's  court,  and  judgment  ren- 
dered against  the  garnishee  for  forty-seven  dollars.  From 
this  judgment  the  garnishee  took  an  appeal  to  the  county 
court,  and  on  the  trial  there  the  court  ordered  the  plaintiff 
nonsuited,  and  the  garnishee  discharged,  with  costs.  From 
the  judgment  entered  in  favor  of  the  garnishee  for  costs,  the 
plaintiffs  appeal  to  this  court. 

The  evidence  on  the  trial  in  the  :ourt  below  showed  that 
the  garnishee  employed  Phillips,  the  defendant  in  the  main 
action,  as  a  traveling  salesman  at  a  salary  of  $125  per  month, 
to  be  paid  at  the  end  of  each  month.  The  appellant  intro- 
duced in  evidence  on  the  trial  in  the  county  court  an  account 
taken  from  the  books  of  the  garnishee,  showing,  among  other 
payments  to  the  said  Phillips,  that  he  had  paid  him  on  the 
thirty-first  day  of  August  the  sum  of  $125.  This  account  also 
shows  that  Phillips  was  credited  with  his  salary,  $125,  on  the 
last  day  of  each  month,  and  that  payments  were  made  on  the 
last  day  of  each  month  for  the  salary  of  each  month,  except 
that  in  the  month  of  July  there  were  credits  of  $5  on  the  6th, 
$2  on  the  26th,  $5  on  the  27th,  and  $113  on  the  31st  of  July. 
The  evidence  of  the  plaintiffs  also  showed  that  the  garnishee 
♦Singer  testified  in  the  justice's  court  that  Phillips  was  em- 
ployed by  him  as  a  salesman  at  a  salary  of  $125  per  month, 
duo  at  the  end  of  each  month. 

The  learned  county  judge  nonsuited  the  plaintiff,  because 
it  appeared  from  all  the  evidence  in  the  case  that  there  was 
nothing  due  or  owing  by  the  garnishee  to  Phillips  on  the  day 
the  garnishee  summons  was  served  on  him,  viz.,  on  the  28th 
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of  August,  1885.  We  think  the  nonsuit  was  properly  granted. 
The  statute  fixes  the  liability  of  the  garnishee  upon  the  statu» 
of  his  relation  to  the  principal  defendant  at  the  time  the  gar- 
nishee process  is  served:  See  R.  S.  1878,  sec.  3719.  The  test 
of  the  liability  of  the  garnishee  to  the  creditor  of  the  defend- 
ant is  generally  this:  Could  the  defendant  have  maintained 
an  action  against  the  garnishee,  at  the  time  the  garnishee 
process  was  served,  to  recover  the  debt  or  liability  sought  to 
be  garnished?  It  seems  to  us  evident  that  under  the  testi- 
mony given  in  this  case,  hfed  Phillips  brought  his  action  for 
his  salary  for  August,  1885,  on  the  day  the  garnishee  sum- 
mons was  served,  viz.,  28th  of  August,  his  action  would  have- 
been  prematurely  brought,  and  he  must  have  failed  in  his  ac- 
tion. There  certainly  was  nothing  due  to  Phillips  on  the  28th 
of  August,  1885:  See  St.  Louis  v.  Regenjuss,  28  Wis.  144,  147; 
Allen  V.  Megguire,  15  Mass.  490. 

But  it  is  urged  that  the  statute  extends  the  liability  of  the 
garnishee  to  cases  in  which  he  would  not  be  liable  to  an  action 
by  his  creditor.  This  claim  is  well  founded.  Tpe  statute 
provides  that  the  garnishee  shall  stand  liable  to  the  plaintiff 
to  the  amount  of  the  personal  property,  money,  credits,  and 
effects  in  his  hands  belonging  to  the  defendant,  and  the 
amount  of  his  own  indebtedness  to  the  defendant  then  due  or 
to  become  due,  and  not  by  law  exempt  from  sale  on  execution: 
See  R.  S.,  sec.  3719.  And  the  provision  for  judgment  against 
the  garnishee  contains  a  similar  provision :  See  R.  S.,  sec.  3725. 

The  only  other  question  in  the  case,  therefore,  is,  whether 
there  was  anything  "  to  become  due  "  from  the  garnishee  to 
Phillips  on  the  28th  of  August,  when  he  was  served  with  the 
garnishee  summons,  within  the  meaning  of  the  statute  above 
quoted.  We  think  this  question  has  been  answered  by  this 
court  against  the  claim  of  the  appellant.  In  Bishop  v.  Young, 
17  Wis.  47,  53,  the  present  chief  justice,  in  speaking  of  the 
construction  to  be  given  to  the  language  of  the  statute  above 
quoted,  says:  "And  the  'debts  due  or  to  become  due'  evi- 
dently relates  to  such  as  the  garnishee  owes  absolutely^ 
though  payable  in  the  future.  We  have  no  idea  the  statute 
intended  to  include  in  the  language  'to  become  due'  a  debt 
which  might  possibly  become  due  upon  a  performance  of  a 

contract  by  the  defendant  in  attachment There  was 

nothing  absolutely  due  him  at  the  time  of  service  of  gar- 
nishee process  upon  the  respondent.  And  whether  anything 
would  become  due  depended  upon  a  contingency."     See  also 
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Smith  V.  Davis,  1  Wis.  447;  60  Am.  Dec.  390;  Huntley  v.  Stonc^ 
4  Wis.  91.  Under  the  evidence  in  the  case  at  bar,  there  was 
nothing  due  absolutely  from  the  garnishee  to  Phillips  when 
he  was  served  with  the  garnishee  summons.  The  evidence 
clearly  shows  a  hiring  by  the  month  for  a  salary,  to  be  paid 
at  the  end  of  the  month,  and  according  to  the  decisions  of  this 
court,  the  contract  is  an  entirety.  Phillips  could  not  recover 
any  part  of  his  wages  unless  he  worked  the  whole  month,  if 
Phillips  had  quit  work  on  the  29th,  he  could  not  have  recovered 
any  part  of  his  wages  for  the  month.  The  debt,  therefore,  would 
only  become  due  upon  the  contingency  that  Phillips  continued 
to  work  for  the  garnishee  for  the  entire  month:  See  Gordon  v. 
Brewster,  7  Wis.  355;  Lee  v.  Merricl-,  8  Id.  229;  Jennings  v. 
Lyons,  39  Id.  553;  20  Am.  Rep.  57;  Diefenhack  v.  Starl-,  56 
Wis.  462;  43  Am.  Rep.  719;  Koplitz  v.  Powell  56  Wis.  671. 

It  can  make  no  difference  as  to  his  liability  whether  the 
summons  was  served  on  the  twenty-eighth  day  of  the  month 
or  on  the  second.  In  either  case,  whether  anything  would 
become  due  depended  upon  Phillips  working  the  entire  month; 
and  if  the  garnishee  is  liable  when  served  on  the  28th,  he 
would  be  equally  liable  if  he  had  been  served  on  the  2d,  if  it 
appeared  on  the  trial  that  Phillips  had  worked  the  entire 
month:  See  also,  upon  this  subject,  Hancock  v.  Colyer,  90  Mass. 
187;  96  Am.  Dec.  730;  ICnight  v.  Bowley,  117  Mass.  551;  Wood 
V.  Partridge,  11  Id.  488;  Wyman  v.  Hichhorn,  6  Gush.  264. 
There  is  nothing  in  the  case  of  Jones  v.  St.  Onge,  67  Wis.  520, 
which  in  any  way  changes  the  rule  laid  down  in  the  cases 
above  cited  in  this  court. 

The  judgment  of  the  county  court  is  affirmed. 


MoNKY  TO  Become  Due  under  a  contract  for  labor  may  be  attached r. 
Teeter  v.  Williams,  39  Am.  Dec.  485.  A  debt  not  yet  dae  is  subject  to  gar- 
nishment: Mima  v.  West,  95  Id.  379;  Drake  on  Attachment,  6th  ed.,  sec«> 
657-559;  2  Id.,  sec.  484. 
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Brunswick-Balke-Collender  Company   v.  Kebs. 
Same  v.  Lindemann. 

[69  Wisconsin,  442.] 
IjAXDLORD  and  Tenant  of  Upper  Floors  of  building  are  joint  wrong- 
doers, and  jointly  or  severally  liable  for  an  injury  received  by  the  ten- 
ant of  the  lower  floors  from  overloading  the  upper  floors  and  causing 
them  to  fall,  when  the  landlord,  knowing  that  the  tenant  of  the  upper 
floors  desired  to  use  them  for  heavy  storage,  and  knowing  that  such 
floors  were  not  of  suflicient  strength  for  such  use,  leased  them  to  such 
tenant,  assuring  him  that  he  could  safely  use  them  for  the  purpose 
desired,  and  that  such  floors  were  sufficiently  strong  to  sustain  such 
load,  and  even  a  much  greater  one,  whereby  such  tenant  was  induced  to 
x>verload  the  floors  on  the  declaration  and  assurance  of  the  landlord.  In 
such  case  it  is  no  objection  to  a  recovery  against  the  tenant  that  a  re- 
covery for  the  same  wrong  may  be  had  against  the  landlord;  and  a  com- 
plaint which  alleges  the  facts  above  set  forth  is  sufficient  as  against  the 
tenant. 

Frank  M.  Hoyt,  for  the  plaintiff. 

Jenkins,  Winkler,  Fish,  and  Smith,  for  the  defendants  Rees. 

Roehr,  for  the  defendants  Lindemann. 

By  Court,  Taylor,  J.  We  will  first  consider  the  appeal 
from  the  order  sustaining  the  demurrer  of  the  defendants  Rees. 
As  to  them,  the  facts  are  these:  They  owned  the  whole  build- 
ing No.  144.  They  let  the  two  lower  floors  of  the  building  to 
the  plaintiff,  and  had  previously  let  the  upper  floors  to  the 
defendants  Lindemann  for  the  purposes  set  out  in  the  com- 
plaint. Having  let  the  lower  floors  to  the  plaintiff,  the  law 
imposed  a  duty  upon  the  lessors  that  they  should  not  so  use 
the  upper  part  of  the  building  as  to  endanger  the  lives  of  the 
plaintiffs,  or  their  property,  while  in  the  lower  part  of  said 
building  as  their  tenants.  This  would  seem  an  almost  self- 
evident  proposition,  had  the  landlords  themselves  been  in  the 
actual  occupation  of  said  upper  floors.  But  it  is  said  that 
they  were  not  in  such  actual  possession,  and  the  plaintiffs 
knew  the  fact  that  such  floors  were  in  possession  of  the  ten- 
ants of  said  landlords  when  they  took  their  lease,  and  conse- 
■quently  the  landlords  owed  no  duty  to  the  plaintiffs  during 
the  tenancy  of  the  upper  tenants  to  protect  them  against  the 
acts  of  such  tenants,  which  might  endanger  the  safety  of  the 
lives  or  property  of  the  plaintiffs  as  tenants  of  the  lower  floors. 
This  contention  is  sound  to  a  certain  extent,  but  only  to  a 
"Certain  extent.  I  am,  however,  of  the  opinion  that  when  the 
landlords  let  the  lower  rooms  to  the  plaintiffs  they  impliedly 
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agreed  that  they  had  not  authorized  the  tenants  occupying 
the  upper  floors  to  use  them  in  such  a  way  as  to  endanger 
their  lives  or  property  in  the  lower  floors;  but  if  there  be  no 
such  implied  agreement,  the  general  rules  of  law  render  them 
liable  for  injuries  resulting  to  third  parties  when  they  know- 
ingly let  the  premises  to  tenants  to  be  used  for  purposes  which 
they  are  unfitted  for. 

In  Edwards  v.  New  York  etc.  R  R.  Co.,  98  N.  Y.  245,  249, 
60  Am.  Rep.  659,  a  case  which  goes  as  far  as  any  case  to  be 
found  in  the  books  in  relieving  the  landlord  from  injuries  re- 
sulting from  the  improper  use  of  tenements  in  the  possession 
of  his  tenants,  still  in  that  case  the  court  lays  down  the  rule 
that  "  if  the  landlord  be  guilty  of  negligence,  or  other  delictum 
which  leads  directly  to  the  accident  and  wrong  complained  of, 
he  is  liable;  if  not  so  guilty,  no  liability  attaches  to  him.  If 
he  lets  a  building  or  warehouse  knowing  that  it  is  so  weak 
and  imperfectly  constructed  that  the  floors  will  break  down 
from  the  weight  necessarily  to  be  placed  upon  them,  his  negli- 
gence imposes  liability  upon  him  for  injury  to  the  person  or 
property  of  any  one  who  may  lawfully  be  upon  the  premises 
using  them  for  the  purposes  for  which  they  are  demised." 
"  If  one  builds  a  house  for  public  amusements  or  entertain- 
ments, and  lets  it  for  those  purposes,  knowing  that  it  is  so  im- 
perfectly and  carelessly  built  that  it  is  liable  to  go  to  pieces  in 
the  ordinary  use  for  which  it  was  designed,  he  is  liable  to  the 

person  injured  through  his  carelessness It  is  but  a  just 

and  reasonable  application  of  the  maxim,  Sic  utere  tuo  ut  aVu- 
num  non  Ixdas." 

In  Albert  v.  State,  66  Md.  325,  59  Am.  Rep.  159,  the  court 
say:  "We  think  it  may  be  held  as  well  settled  in  this  state 
that  where  the  owner  of  a  wharf  leases  or  rents  it  out,  and  at 
the  time  of  such  renting  the  wharf  was  in  an  unsafe  condi- 
tion for  the  use  the  lessor  knew  it  was  to  be  put  to,  and  the 
owner  knew,  or  by  the  exercise  of  reasonable  diligence  could 
have  known,  of  its  condition,  and  that  one  who  was  lawfully 
on  the  wharf,  and  was  injured  in  consequence  of  its  condition, 
that  the  owner  is  liable." 

In  House  v.  Metcalf,  27  Conn.  631,  640,  the  court  use  this 
language:  "  The  defendant  contends  that  the  mill  being  at  the 
time  of  the  accident  in  the  exclusive  occupation  of  his  tenant, 
and  he  having  no  rightful  control  over  it  during  the  continu- 
ance of  the  tenancy,  he  was  for  that  reason  exonerated  from 
all  liability  for  injuries  occasioned  by  its  use.     But  every  oi-e 
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■who  aiils,  abets,  instigates,  authorizes,  or  commands,  as  well 
as  every  one  who  actively  participates  in  the  commission  of  a 
tort,  is  himself  a  principal  tort-feasor,  and  liable  as  such.  And 
"the  facts  claimed  by  the  defendant,  and  found  by  the  jury, 
that  at  the  time  of  the  accident  the  wheel  was  in  the  same 
condition  as  when  the  lease  was  made,  that  it  was  used  in  the 
«ame  manner  contemplated  and  intended  by  the  parties  to  the 
lease,  and  that  for  such  use  the  defendant  was  to  be  paid 
<}ompensation  by  way  of  rent,  so  far  from  exonerating  him 
from,  establish  his  legal  liability  for,  the  plaintiff's  injury." 

In  a  case  lately  decided  in  the  supreme  court  of  Rhode 
Island  (Joyce  v.  Martin,  15  R.  I.  558),  the  learned  court, 
after  citing  and  commenting  upon  the  cases  bearing  upon 
the  question,  say  "that  some  of  the  cases  cited  are  cases 
in  which  the  lessors  were  held  liable  to  respond  in  dam- 
ages, because  the  premises  from  which  the  injuries  were  re- 
ceived were  in  such  a  state  as  to  be  nuisances,  public  or 
private,  when  let;  but  others  are  cases  in  which  the  lessors 
who  were  held  to  respond  because  the  premises  let  by  them 
for  rent  or  profit  were  let  to  be  used  for  purposes  for  which 
"they  were  not  fit  or  safe  to  be  used,  and  because  the  lessors 
inew  when  they  let  them  the  purposes  for  which  they  were  to 
be  used,  and  also  knew,  or  ought  to  have  known,  that  they 
"were  not  fit  or  safe  to  be  so  used";  and  the  court  cited  Godlcy 
V.  Ilagerty,  20  Pa.  St.  387,  59  Am.  Dec.  731,  which  case  was 
reaflSrmed  in  Carson  v.  Godley,  26  Pa.  St.  Ill,  67  Am.  Dec. 
404.  These  were  well-considered  cases,  and  the  argument  of 
the  learned  court  seems  to  us  conclusive.  The  defendant  was 
the  landlord;  he  had  himself  built  the  warehouses,  and  let 
them  to  the  United  States  for  the  storage  of  heavy  goods. 
They  proved  of  insufiicient  strength  to  sustain  the  weight 
placed  in  them  by  the  tenant,  the  United  States,  and  while 
occupied  and  used  by  the  tenant,  they  fell  and  injured  tlie 
plaintifi",  who  brought  the  action.  After  a  very  able  review  of 
the  cases  bearing  upon  the  question  involved  in  the  case,  tlie 
court  say:  "Had  it  [the  building]  fallen  before  it  was  used  ut 
all,  —  had  the  superstructure  been  so  defective  as  to  be  unable 
to  sustain  itself, — it  would  have  been  indictable  as  a  common 
nuisance,  and  nobody  doubts  that  the  owner,  at  whose  instance 
it  was  erected,  would  have  been  answerable  to  individuals  for 
the  damage  occasioned;  but  the  wrong  consisted  not  in  erect- 
ing walls  incapable  of  standing  alone,  but  in  building  and 
renting  tbe  store  for  a  specific  purpose  for  which  it  was  unfit 
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iind  unsafe.  In  itself  it  may  not  have  been  a  common  nui- 
sance, but  the  maxim.  Sic  utere,  etc.,  is  not  limited  to  common 
nusances Be  it,  then,  that  the  store  was  a  lawful  struc- 
ture, the  defendant  so  used  it  as  to  hurt  the  plaintiff  in  his 
property,  and  this  was  to  violate  a  fundamental  maxim  of  the 
law.  With  his  eyes  wide  open  to  the  fact  that  the  government 
would  use  his  storehouse  for  heavy  storage,  he  let  them  have 
it,  knowing  that  it  was  unfit  for  such  use,  and  he  inserted  no 

word  of  caution  or  restraint  in  the  lease Tempted  by 

a  large  rent,  he  permitted  his  building  to  be  subjected  to  bur- 
dens too  heavy  for  it  to  bear,  though  lighter  than  the  tenant 
had  the  right  to  impose,  and  herein  is  the  ground  of  his  lia- 
bility." 

The  cases  above  cited,  we  think,  state  the  law  correctly. 
No  one,  we  think,  would  question  the  right  of  the  plaintiff 
against  the  landlord  in  this  case,  if  he  had  been  himself  in 
the  actual  occupation  of  the  premises,  and  caused  it  to  break 
down  by  overloading  it,  especially  if  it  were  shown  that  lie 
knew  that  he  was  placing  a  greater  load  upon  it  than  it  could 
be  reasonably  expected  to  bear.  Can  it  make  any,diflference 
with  his  liability  to  third  persons  that  he  has  not  overloaded 
it  himself,  but  has  let  it  to  another,  and  at  the  same  time 
authorized  him  to  overload  it,  and  so  caused  the  injury?  We 
think  not.  Under  the  allegations  of  the  complaint  in  the  case 
at  bar,  the  landlord  is  more  culpable  than  the  tenants.  If  the 
allegations  of  the  complaint  are  true, — and  for  the  purposes 
of  this  case  they  are  admitted  to  be  true, — the  tenants  were 
clearly  induced  to  overload  the  upper  floors  of  the  building  in 
question,  by  reason  of  the  declaration  and  assurance  of  the 
landlords,  at  the  time  they  took  their  lease,  that  they  could 
safely  so  load  them;  and  that  the  building  was  sufficiently 
strong  to  sustain  such  load,  and  even  a  much  greater  one.  It 
is  alleged  in  the  complaint  that  the  landlords  knew  when  they 
leased  these  upper  floors  that  the  tenants  desired  to  use  such 
floors  for  heavy  storage;  that  they  also  knew  that  such  floors 
were  not  of  suflBcient  strength  for  such  use.  Under  these 
allegations,  the  landlords  are  joint  wrong-doers  with  the  ten- 
ants in  overloading  the  floors,  and  causing  them  to  fall,  and 
50  inflicting  an  injury  upon  the  plaintifi's.  Their  culpability 
under  the  facts  alleged  in  the  complaint  is  greater,  in  fact, 
than  that  of  the  tenants,  who  acted  upon  their  representa- 
tious,  and  probably  relying  upon  the  superior  knowledge  of 
the  landlords  as  to  the  strength  of  such  floors.     W^e  are  very 
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clear  that  the  allegations  of  the  complaint  state  a  good  cause 
of  action  against  the  defendants  Rees,  and  that  the  court 
erred  in  sustaining  their  demurrer  to  the  complaint. 

That  the  learned  county  court  rightly  held  that  the  com- 
plaint stated  a  good  cause  of  action  against  the  defendants 
Lindemann,  the  tenants,  hardly  admits  of  a  doubt.  The  law 
compels  every  man  to  so  use  his  own  as  to  cause  no  unneces- 
sary injury  to  liis  neighbor.  They  did  so  use  these  rooms  as 
to  destroy  the  plaintiflFs'  property.  The  charge  in  the  com- 
plaint is,  that  the  floor  fell  because  overloaded  by  the  Linde- 
manns.  They  had  no  right  to  load  the  floors  beyond  their 
capacity,  and  doing  so  is  a  wrong,  and  if  the  damage  occurs 
by  reason  of  such  wrong,  they  are  responsible.  If  it  were 
necessary  to  allege  the  negligence  of  the  tenants  in  overload- 
ing the  upper  floor,  it  is  suflBciently  alleged  m  the  complaint: 
See  Young  v.  Lynch,  66  Wis.  514. 

It  is  no  objection  to  a  recovery  against  the  tenant  that  a  re- 
covery may  be  had  for  the  same  wrong  against  the  landlord. 
This  is  fully  sustained  by  the  authorities  above  cited.  The 
facts  stated  in  the  complaint,  independently  of  the  general 
allegation  of  negligence,  are  su.ffic'dnt  to  constitute  a  cause  of 
action  against  the  tenants.  If  the  plaintiff  proves  the  facts 
alleged  in  its  complaint,  it  seems  to  us  that  it  will  have  made 
a  prima  facie  case,  at  least,  against  the  tenants,  and  they  will 
be  put  to  proof,  if  they  have  any,  showing  that  it  was  an  in- 
evitable accident,  or  that  the  floor  fell  from  some  other  cause 
than  from  their  overloading  it:  Wood  on  Landlord  and  Ten- 
ant, 928;  Killion  v.  Power,  51  Pa.  St.  429;  91  Am.  Dec.  127; 
Moore  v.  Goedel,  34  N.  Y.  527;  Wharton  on  Negligence,  2d  ed., 
sec.  791;  Edwards  v.  Halinder,  Poph.  46. 

The  order  sustaining  the  demurrer  of  the  respondents  Rees 
is  reversed;  and  the  order  overruling  the  demurrer  of  the  ap- 
pellants Lindemann  is  affirmed;  and  the  cause  is  remanded 
for  further  proceedings  according  to  law. 

Lyon  and  Obton,  JJ.,  dissented. 


Wabhantt  that  Fremisss  abb  Fit  iob  Pcbfosxs  for  which  they  are 
'leased,  and  liability  of  landlord:  Carson  v,  Oodley,  67  Am.  Dec.  401^  note 
412;  see  also  City  of  Lowell  v.  Spaulding,  50  Id.  776.  As  to  hia  liability 
when  one  floor  is  leased  and  another  occupied  by  himself  or  another  tenant: 
Marshall  v.  C<Aen,  9  Am.  Bep.  170;  OUekai^fv.  Mawrer,  20  Id.  238,  and  note 
240;  Toole  v.  Beckett,  24  Id.  54. 
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State  ex  rel.  Anderton  v.  Kempp. 

feg  Wisconsin,  470.1 

It  will  bb  Pbbsumed  without  Averment  that  the  proper  officerb  per- 
formed their  doty  under  a  statute  requiring  ballots  to  be  preserved  and 
disposed  of  in  a  particular  manner. 

JuKiSDiCTioN  —  Election. — Unless  Statute  Conferring  Jubisdiction 
upon  the  common  council  to  judge  of  an  election  and  qualification  of  its 
members  unequivocally  excludes,  by  express  provision  or  necessary  im- 
plication, the  jurisdiction  of  the  courts  in  that  behalf,  such  jurisdiction 
remains  iu  the  courts,  and  that  conferred  upon  the  council  is  only  con- 
current or  temporary. 

Jurisdiction  —  Election.  — Whether  Legislature  has  Power  to  confer 
the  exclusive  authority  upon  a  non- judicial  tribunal,  to  determine  finally 
the  right  to  any  office,  and  thus  oust  the  courts  of  their  common-law  and 
statutory  jurisdiction,  qucere. 

Quo  WARRANTO,  to  try  the  right  of  the  relator,  Anderton,  to 
an  office  in  Milwaukee,  which  office  it  is  alleged  Kempf  has 
intruded  into  and  usurped,  and  unlawfully  holds  and  exercises 
the  same,  and  the  privileges  thereof,  to  the  exclusion  of  the 
relator.  The  complaint  was  demurred  to  upon  the  ground 
that  the  court  had  no  jurisdiction  of  the  subject-matter  of  the 
action,  and  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Demurrer  sustained  on  the  first  ground. 
Other  facts  are  stated  in  the  opinion. 

J.  C.  McKenney,  for  the  appellant. 

Johnson,  Rietbrock,  and  Halsey,  for  the  respondent. 

By  Court,  Lyon,  J.  Conceding  the  jurisdiction  of  the  court, 
we  think  the  complaint  states  a  cause  of  action.  It  contains 
all  the  averments  required  by  section  3468  of  the  Revised  Stat- 
utes in  such  a  case.  But  it  is  objected  that  it  contains  no  alle- 
gation that  the  steps  required  by  chapter  464  of  the  Laws  of 
1885,  to  preserve  the  ballots,  were  taken.  The  statute  required 
the  ballots  to  be  preserved  and  disposed  of  in  a  particular  man- 
ner by  the  proper  officers,  and  it  must  be  presumed,  even  with- 
out averment,  that  those  officers  performed  their  duty.  Hence 
the  second  ground  of  demurrer  is  not  well  taken. 

The  controlling  question  in  the  case  relates  to  the  jurisdic- 
tion of  the  court  over  the  subject  of  the  action.  Section  6, 
chapter  324,  of  the  Laws  of  1882,  amendatory  of  the  charter 
of  the  city  of  Milwaukee  (chapter  184,  Laws  of  1874),  provides 
that  "  the  common  council  shall  be  the  judge  of  the  election 
and  qualification  of  its  own  members."  The  argument  is,  that 
this  provision  excludes  the  jurisdiction  of  the  courts  to  adju- 
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dicate  between  contesting  claimants  for  the  office  of  alderman, 
and  vests  that  power  solely  in  the  common  council.  It  must 
be  conceded  that  there  are  some  decisions  of  courts  of  high 
authority  which  seem  to  approve  this  doctrine.  Among  these 
are  the  cases  of  Commonwealth  ex  rel.  McCurdy  v.  Leech,  4i  Pa. 
St.  332;  Lamb  v.  Lynd,  44  Id,  336;  Commonwealth  ex  rel.  Yard 
V.  Meeser,  44  Id.  341;  Peahody  v.  School  Committee^  115  Mass. 
383;  People  v.  Metzker,  47  Cal.  524. 

But  the  great  weight  of  authority,  and  we  think  the  better 
reason,  is  opposed  to  such  doctrine.  We  think  the  rule  is  satis- 
factorily established,  that  unless  the  statute  conferring  the  ju- 
risdiction upon  the  common  council  to  judge  of  the  election 
and  qualification  of  its  members  unequivocally  excludes,  by 
express  provision  or  necessary  implication,  the  jurisdiction  of 
the  courts  in  that  behalf,  such  jurisdiction  remains  in  the 
courts,  and  that  conferred  upon  the  council  is  only  concurrent 
or  temporary.  This  is  the  doctrine  laid  down  by  Judge  Dillon 
in  his  treatise  on  municipal  corporations,  vol.  1,  3d  ed.,  sees. 
202,  203,  and  notes;  also  in  McCrary  on  American  Law  of  Elec- 
tions, sec.  295,  and  cases  cited.  A  few  of  those  cases  are  the 
following:  Ex  parte  Heath,  3  Hill,  42;  People  ex  rel.  Hatzel  v. 
ffall,  80  N.  Y.  117;  McVeany  v.  Mayor  of  New  Yorl,  80  Id.  185; 
36  Am.  Rep.  600;  Commonwealth  v.  Allen,  70  Pa.  St.  465;  Com- 
monwealth V.  McCloskey,  2  Rawle,  369;  State  v.  McKinnon,  8 
Or.  493;  Kendell  v.  Camden,  47  N.  J.  L.  64;  54  Am.  Rep.  117; 
Kane  v.  People  ex  rel.  Snyder,  4  Neb.  509;  State  ex  rel.  Turner 
V.  Fitzgerald,  44  Mo.  425;  State  v.  Wilmington,  3  Harr.  (Del.) 
294. 

In  many  of  the  above  cases,  the  language  of  the  charters 
under  consideration  is  substantially  the  same  as  that  of  the 
charter  of  Milwaukee.  The  case  of  Commonwealth  v,  Allen, 
above  cited,  in  effect  overrules  the  cases  cited  from  44  Pa.  St. 
as  sustaining  the  opposite  doctrine.  Some  of  the  cases  of  that 
class  hold  that  language  like  that  contained  in  the  charter  of 
Milwaukee  excludes  the  jurisdiction  of  the  courts,  because  it 
is  substantially  the  same  as  that  employed  in  most  of  the  state 
constitutions,  and  found  in  article  4,  section  7,  of  the  consti- 
tution of  this  state,  as  follows:  "  Each  house  shall  be  the  judge 
of  the  elections,  returns,  and  qualifications  of  its  own  mem- 
bers." No  one  denies  that  this  provision  excludes  the  juris- 
diction of  the  courts  in  that  behalf,  and  so  it  has  been  held, 
notably  in  the  case  of  People  ex  rel.  Vejar  v.  Metzker,  47  Cal. 
524,  that  this  language  must  receive  the  same  construction 
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■when  employed  iu  a  statute  that  it  receives  when  employed  ia 
the  constitution.  We  cannot  give  our  assent  to  this  propo- 
sition. We  think  that  the  same  terms  when  used  in  different 
statutes,  or  in  a  statute  and  constitution,  may  properly  receive 
<iifferent  constructions,  if  that  be  indicated  by  the  object  and 
€Cope  of  the  several  statutes  in  which  the  same  is  employed. 
However,  we  do  not  care  to  discuss  this  question  here;  but  for 
a  full  and  satisfactory  discussion  thereof,  we  refer  to  the  above 
<;ases  of  People  ex  lel.  Hatzel  v.  Hallf  80  N.  Y.  117  (opinion  by 
Judge  Folger) ;  Commonwealth  v.  Allen,  70  Pa.  St.  465  (opinion 
by  Judge  Agnew);  Kendell  v.  Camden,  47  N.  J.  L.  64;  54  Am. 
Hep.  117  (opinion  by  Judge  Scudder). 

We  adopt  the  doctrine  of  judges  Dillon  and  McCrary,  in 
their  treatises  above  cited,  that  the  jurisdiction  of  the  courts 
remains  in  such  cases,  "unless  it  appears,  with  unequivocal 
certainty,  that  the  legislature  intended  to  take  it  away."  And 
we  hold,  upon  principle  and  authority,  that  the  provision  of 
the  charter  of  Milwaukee,  under  consideration,  does  not  inter- 
fere with  the  common-law  jurisdiction  of  the  proper  courts  to 
determine  the  right  to  the  oflSce  in  controversy.  Whether  the 
legislature  has  the  power  to  confer  the  exclusive  authority 
upon  a  non-judicial  tribunal  to  determine  finally  the  right  to 
any  office  (which  is  judicial  power),  and  thus  oust  the  courts 
of  their  common-law  and  statutory  jurisdiction  over  such  con- 
troversies, is  a  question  of  great  importance;  but  the  same  is 
not  presented  by  this  record,  and  will  not  be  here  deter- 
jnined. 

The  order  of  the  circuit  court  sustaining  the  demurrer  to  the 
complaint  is  reversed,  and  the  cause  is  remanded,  with  direc- 
tions to  that  court  to  overrule  the  demurrer. 


It  13  PRB3CMED  THAT  EvERY  PcBLic  OFFICER  performs  hls  duties  prop- 
erly: Dabee  v.  Voan,  92  Am.  Dec.  526,  and  note  529. 

JuBLSDicnoN  TO  Tby  CONTESTED  ELECTION  Ca.sks:  See  Paine  on  Elections, 
sec.  860,  861,  where  it  is  stated  that  if  the  common  council  of  a  city  is  made 
the  final  judge  of  the  election  of  its  members,  the  supreme  court  will  not  re- 
view its  determination  on  the  facts;  but  where  a  statutory  proceeding  is  pro- 
vided for  the  trial  of  contested  elections,  which  does  not  by  express  or  implied 
provision  exclude  the  remedy  by  quo  loarranto,  the  courts  are  not  ousted  of 
their  jurisdiction. 
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[69  Wisconsin,  496.  | 
Stipulation   Givwo    Additional  Time  "to  servo  and  file  an  answer" 
gives  the  right  to  demur  within  the  time  specified,  for  within  the  mean- 
ing of  the  statute  a  demurrer  is  an  answer. 

Maxon,  and  Shepard  and  Shepard,  for  the  appellant. 
John  M.  Connolly,  for  the  respondent. 

By  Court,  Cole,  C.  J.  In  this  case  the  first  motion  to  set 
aside  the  judgment  should  have  been  granted,  because  it  was 
irregularly  entered.  Before  the  time  for  answering  had  ex- 
pired, a  demurrer  to  the  complaint  was  served  and  filed.  This 
issue  of  law  had  not  been  disposed  of  when  judgment  was 
entered.  Consequently  judgment  could  not  be  entered  as  in 
case  of  default,  as  was  attempted.  But  the  learned  counsel 
for  the  plaintiff  contends  that  the  stipulation  giving  the  de- 
fendant ten  days'  additional  time  "  to  serve  and  file  an  an- 
swer "  did  not  give  the  right  to  demur,  and  that  it  was  in 
violation  of  the  stipulation  to  do  so.  We  cannot  concur  in 
that  view  of  the  matter.  More  than  twenty-five  years  ago  it 
was  held  by  this  court  that,  within  the  meaning  of  the  statute, 
a  demurrer  was  an  answer:  Howell  v.  Howell,  15  Wis.  55;  and 
this,  too,  under  a  provision  which  enacted  that  the  objection 
that  an  action  was  not  commenced  within  the  time  limited 
could  "only  be  taken  by  answer."  That  decision  defining  or 
construing  the  word  "answer"  has  been  followed  since  in 
several  cases:  See  Orton  v.  Noonan,  25  Id.  675;  Tarbox  v. 
Supervisors  Adams  Co.,  34  Id.  560;  Hyde  v.  Supervisors  Ke- 
nosha Co.,  43  Id.  138;  George  v.  Chicago  etc.  R.  R.  Co.,  51  Id. 
605.  Presumably  counsel  were  familiar  with  these  decisions, 
and  made  the  stipulation  with  a  view  to  the  meaning  which 
had  been  given  to  the  word  "  answer  "  in  them.  We  cannot 
therefore  construe  the  stipulation  as  allowing  the  defendant 
to  answer  only,  and  not  demur. 

The  first  order  refusing  to  vacate  the  judgment  is  reversed, 
and  this  disposes  of  the  second  order,  which  was  to  the  same 
efiect.     The  order  of  the  circuit  court  is  reversed. 


Thk  rulb  op  thx  principal  case,  that  an  order  or  stipulation  allowing 
defendant  time  in  which  to  answer  will  authorize  him  to  demur,  because  t» 
demur  is  to  aoiwer,  meets  with  general  acquiescence. 
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Persoh  or  Sound  Mind,  even  in  Extremis,  may  make  a  partial  will  or 
gift;  and  the  fact  that  he  attempts  at  the  same  time,  and  as  part  of  the 
same  transaction,  to  dispose  of  the  whole  of  his  property,  but  for  some 
cause  the  disposition  is  ineffectual  as  to  part  of  it,  will  not  prevent  its 
being  effectual  as  to  the  other  part. 

Gift  of  Personal  Property,  made  with  intent  to  take  effect  immediately 
and  irrevocably,  and  is  fully  executed  by  complete  and  unconditional 
delivery,  is  binding  upon  the  donor  as  a  gift  inter  vivos,  even  if  he  is  at 
the  time  in  extremis,  and  dies  soon  after. 

Where  Mortgagee  in  Extremis  delivered  a  mortgage  note  and  satisfac- 
tion to  the  mortgagor  personally  as  a  gift,  but  afterwards  directed  the 
mortgagor  to  deliver  them  to  a  relative,  that  the  latter  might  ascertain 
the  value  of  the  land  conveyed,  and  thus  determine  the  difference  in 
value  between  two  gifts,  and  then  divide  the  personal  property  so  as  to 
make  the  gifts  equal,  the  transaction  is  an  absolute  gift  in  prcesentL 
Even  if  there  was  no  intent  to  make  a  then  present,  unconditional  gift, 
yet,  as  the  delivery  was  complete,  and  as  the  donor  was  at  the  time  in 
his  last  sickness,  and  died  soon  after  without  revoking  the  gift,  it  was 
binding  as  a  valid  gift  causa  mortis. 

Krez  and  Krez,  for  the  appellant. 

Seaman  and  Williams^  for  the  respondents. 

By  Court,  Cassoday,  J.  The  evidence  is  to  the  eflfect  that 
September  22,  1884,  the  plaintifiF's  intestate  at  first  requested 
one  Charles  Heins  to  draw  his  will,  and  to  give  all  his  prop- 
erty, except  twenty-five  dollars  mentioned,  to  his  brother  Con- 
rad, and  his  sister,  Mrs.  Adolph  Henschel;  that  when  informed 
that  it  would  probably  cost  sixty  or  seventy  dollars  in  the 
probate  court,  he  declined  to  make  a  will;  that  he  then  asked 
if  such  distribution  could  not  be  made  in  some  other  way,  and 
was  told  by  Heins  that  it  could,  and  accordingly  the  satisfac- 
tion piece  was  drawn  and  executed,  and  then,  with  the  note 
and  mortgage,  delivered,  first  to  Conrad,  then  to  the  uncle, 
and  subsequently  to  Conrad,  as  found;  that  at  the  same  time 
he  executed  a  deed  of  160  acres  of  land  in  Marathon  County 
to  his  sister,  Mrs.  Adolph  Henschel,  and  delivered  that  to  her; 
that  he  thereupon  directed  her  to  deliver  the  deed  to  his  uncle, 
and  she  did  so;  that  at  the  same  time  he  gave  to  his  uncle  an 
order  for  the  personal  property,  with  directions  to  keep  all  the 
papers  until  he  ascertained  the  value  of  the  Marathon  County 
lands,  and  then  divide  the  personal  property,  so  that  his  said 
brother  and  sister  should  each  have  one  half  of  all  his  prop- 
erty, except  that  he   should  give   Mrs.   Herman   Henschel 
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twenty-five  dollars;  that  in  executing  the  papers,  he  wrote  his 
own  name,  and  was  at  the  time  physically  weak,  but  of  sound 
mind,  with  no  hope  of  recovery,  but  perhaps  with  an  expec- 
tation of  reclaiming  the  property  if  he  did  recover;  and  he 
died  five  days  thereafter.  Upon  these  facts,  it  is  urged  by 
counsel  that  the  whole  transaction,  when  taken  together,  was 
simply  an  attempt  by  the  intestate  to  dispose  of  all  his  prop- 
erty by  will,  or  to  delegate  to  his  uncle  the  power  to  do  bo  upon 
his  death,  or  both  together. 

There  can  be  no  question  but  what  a  person  of  sound  mind, 
even  in  extremis,  may  make  a  partial  as  well  as  a  total  dispo- 
sition of  his  property  by  will.  The  same  is  true  in  case  of  a. 
gift  as  to  any  property  which  is  the  subject  of  gift.  The  raero 
fact  that  he  attempts,  at  the  same  time,  and  as  a  part  of  the 
same  transaction,  to  dispose  of  the  whole  of  his  property,  but 
for  some  cause  the  disposition  is  ineffectual  as  to  a  part  of  it,. 
•will  not  prevent  its  being  effectual  as  to  the  other  part.  Here,, 
the  matters  of  conveying  the  land  to  the  sister,  and  the  direc- 
tions for  disposing  of  the  personal  property,  are  not  within  the 
issues,  and  hence  not  before  us  for  determination.  No  ques- 
tion of  creditors  or  other  claimants  is  involved.  The  only- 
question  presented  is,  whether  what  was  said  and  done  by  the 
intestate  constituted  a  complete  satisfaction  and  extinguish- 
ment of  the  note  and  mortgage.  A  mortgagee  may  undoubt- 
edly, by  way  of  gift  to  the  mortgagor,  completely  satisfy  the 
debt,  and  discharge  the  mortgage:  Moore  v.  Darton,  4  De  Gex 
&  S.  517;  Lee's  ExW  v.  Boak,  11  Gratt.  182;  Darland  v.  Taylor, 
52  Iowa,  503;  35  Am.  Rep.  285;  Carpenter  v.  Soule,  88  N.  Y. 
251;  42  Am.  Rep.  248. 

Where  a  gift  of  personal  property  is  made  with  intent  ta 
take  effect  immediately  and  irrevocably,  and  is  fully  executed 
by  complete  and  unconditional  delivery,  it  is  certainly  binding 
upon  the  donor  as  a  gift  inter  vivos,  even  if  the  donor  at  the 
time  is  in  extremis,  and  dies  soon  after:  Tate  v.  Leithead,  Kay, 
658;  McCarty  v.  Kearnan,  86  111.  292.  But  where  such  intent 
is  not  manifest,  and  the  gift  is  otherwise  made,  under  such 
circumstances  it  will  ordinarily  be  regarded  as  a  gift  causa 
mortis:  Rhodes  v.  Childs,  G4  Pa.  St.  23,  24;  Grymes  v.  Hone,  40 
N.  Y.  17;  10  Am.  Rep.  313.  But  even  such  a  gift  is  not  com- 
plete without  delivery:  Id.;  Wilcox  v.  Matteson,  53  Wis.  23;  40 
Am.  Rep.  754;  Brunn  v.  Schuett,  59  Wis.  260;  48  Am.  Rep.  499. 

Such  a  gift  may  be  defined  as  one  made  by  the  delivery  of 
personal  property  by  the  donor  in  his  last  sickness,  and  in. 
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expectation  of  death  then  imminent,  and  upon  condition  that  it 
shall  belong  to  the  donee  if  the  donor  dies,  as  anticipated,  with- 
out revoking  the  gift,  leaving  the  donee  him  surviving,  and  not 
otherwise:  Rhodes  v.  Childs,  supra;  Grymes  v.  Hone,  supra; 
Ogilvie  v.  Ogilvie,  1  Bradf.  356;  2  Quar.  Law  Rev.  446;  21 
Am.  Law  Rev.  734,  and  cases  there  cited.  But  even  such  a 
gift  is  defeated  if  the  donor  survive  such  sickness:  Staniland  v. 
Wlllott,  3  Macn.  &  G.  664.  Here  the  intestate,  as  mortgagee, 
actually  delivered  the  note,  mortgage,  and  satisfaction  to  the 
mortgagor  personally  as  a  present.  True,  the  intestate  subse- 
quently directed  the  mortgagor  to  deliver  them  to  the  uncle, 
as  he  directed  Mrs.  Adolph  Henschel  to  deliver  the  deed  she 
had  received  from  him  to  the  uncle.  But  this  was  apparently 
done  in  order  that  the  uncle  might  the  better  ascertain  the 
value  of  the  land  conveyed,  and  thus  ascertain  the  difference 
in  the  value  of  the  two  gifts  thus  made,  and  then  divide  the 
personal  property  so  as  to  make  the  gifts  equal.  Under  such 
circumstances,  and  in  view  of  the  apparent  absence  of  any  hope 
of  recovery,  it  would  seem  that  the  note,  mortgage,  and  satis- 
faction may  be  regarded  as  so  delivered  to  the  mortgagor  as 
an  absolute  gift  in  prxsenti.  But  even  if  there  was  an  absence 
of  such  intent  to  make  a  then  present  and  unconditional  gift, 
yet  as  the  delivery  by  the  donor  was  complete,  and  he  was  at 
the  time  in  his  last  sickness,  and  died  soon  thereafter,  without 
revoking  the  gift,  we  must  regard  it  as  a  valid  and  binding 
gift  causa  mortis. 

The  judgment  of  the  circuit  court  is  aflSrmed. 


Bonds  and  Notes  Secured  by  Mortgage  are  proper  subject  of  gift  cauaa 
mortis  without  indorsement,  and  the  mortgage  will  be  carried  without  formal 
delivery:  Kiff  v.  Weaver,  55  Am.  Rep.  601;  see  also  Bomeman  v.  SidUnger, 
33  Am.  Dec.  626,  and  note. 

Essentials  of  Valid  Gift  inter  vivos  or  caiusa  mortis:  Priester  v.  Priester, 
23  Am.  Dec.  191;  Bradley  v.  Hunt,  23  Id.  597,  and  extended  note;  Holley 
V.  Adams,  42  Id.  508,  and  note;  Orymes  v.  Hone,  10  Am.  Rep.  313;  Hall  \. 
Howard,  43  Am.  Dec  115. 
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All  Pabtnebs  arb  Boxtud  on  Firm  Note,  if  a  promise  to  pay,  a  partial 
payment,  or  an  acknowledgment  of  the  note  is  made  by  one  of  them, 
after  the  dissolution  of  the  firm,  but  within  the  period  of  the  statute  of 
limitations,  and  the  holder  of  the  note  at  the  time  of  its  execution  has 
no  notice  of  the  dissolution  of  the  firm.  This,  whether  section  4244, 
Revised  Statutes  of  Wisconsin,  is  applicable  to  partnerships,  or  to  part* 
ners  as  joint  contractors,  or  not. 

New  Notk  ob  Contract  Madk  by  One  Partner  in  the  name  of  the  firm, 
and  within  the  scope  of  the  partnership  business,  and  after  dissolution, 
binds  the  firm  until  the  payee  of  such  note  or  contract  has  notice  of  the 
dissolution. 

Part  Payment  or  Firm  Note  by  one  of  the  partners,  before  the  statute  of 
limitations  has  attached,  though  after  dissolution  of  the  firm,  of  which 
the  payee  has  no  notice,  forms  a  new  point,  from  which  the  statute 
begins  to  run  aa  to  all  the  partners. 

Kate  H.  Pier  and  C.  K.  Pier,  for  the  appellant. 

Rose  and  Blair,  for  the  respondent. 

By  Court,  Orton,  J.  This  action  was  brought  upon  two 
promissory  notes,  given  to  the  plaintiff  by  the  firm  of  Clement 
Brothers,  composed  of  the  defendants,  the  first  dated  Decem- 
ber 1,  1874,  for  $125,  payable  ninety  days  after  date,  and  the 
other  dated  April  13,  1875,  for  $633.80,  payable  one  year  after 
date.  The  defendant  Charles  Clement,  in  his  answer,  admits 
the  signing  of  both  notes,  and  the  receipt  of  the  money,  and 
alleges  that  he  made  all  the  payments  thereon  up  to  1884,  and 
counterclaims  for  board  of  plaintiff.  The  defendant  Stephen, 
while  admitting  the  partnership  up  to  January  1,  1875,  de- 
nies its  continuance  after  that  date,  and  alleges  a  dissolution 
thereof  on  that  day,  with  the  knowledge  of  the  plaintiff,  before 
the  last  note  was  given,  and  pleads  the  statute  of  limitations 
upon  both  of  said  notes. 

The  payments  proved  were  suflficient  to  cancel  the  first  note, 
and  to  reduce  largely  the  other  note,  and  these  payments  run- 
ning along  from  July,  1875,  until  and  including  September  1, 
1884,  were  all  made  by  the  defendant  Charles.  In  short,  the 
pleadings  are  such  that  the  following  material  issues  were 
made:  1.  Whether  there  was  a  dissolution  of  the  firm  Janu- 
ary 1,  1875,  or  before  the  last  note  was  given;  2.  Whether,  if 
there  was,  the  plaintiff  had  notice  thereof,  before  receiving 
said  note  and  the  payments  thereon.  The  referee  found  that 
the  defendants  had  failed  to  show  by  a  preponderance  of  proof 
that  the  partnership  was  dissolved  "January  1,  1875,"  and 
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that  they  failed  to  show  by  a  preponderance  of  proof  that 
the  partnership  was  dissolved  "  at  any  particular  or  specified 
<iate."  This  last  finding  is  extremely  awkward,  but  it  may 
be  substantially  sufficient,  if  we  can  construe  it  to  mean  that 
there  was  no  preponderating  evidence  that  the  partnership 
-was  dissolved  before  the  last  note  was  given.  If  the  evidence 
<iid  not  show  the  date  of  the  dissolution,  it  did  not  show  that 
its  date  was  before  the  last  note  was  given,  as  an  affirmative 
fact  to  be  proved  by  the  defendants.  Having  thus  found,  the 
referee  very  properly  did  not  find  whether  the  plaintiff  had 
any  notice  of  such  dissolution.  The  referee  held  both  defend- 
ants, as  the  partnership  of  "Clement  Brothers,"  liable  for  the 
balance  of  the  notes. 

On  the  counter-motions  to  confirm,  or  set  aside,  or  modify 
the  report  of  the  referee,  the  county  court  confirmed  the  report 
as  to  the  defendant  Charles,  and  rendered  judgment  against 
him  accordingly,  but  set  aside  the  report  of  the  referee  as  to 
Stephen  Clement,  and  dismissed  the  complaint  as  to  him  with 
costs.  Whether  the  county  court  found  that  there  was  pre- 
ponderating evidence  of  the  dissolution  before  the  note  was 
given,  and  discharged  the  defendant  Stephen  Clement  on  that 
ground  alone,  or  found,  besides  this,  that  the  plaintiflF  had 
notice  of  such  dissolution  before  the  note  was  given,  as  we 
understand  the  law,  the  finding  of  the  first  fact  made  the 
other  necessary  in  order  to  exonerate  the  defendant  Stephen. 
On  reading  the  evidence,  we  are  inclined  to  hold  that  the 
referee  was  right  in  his  finding,  and  the  court  was  wrong. 
Although  there  was  some  evidence  of  a  dissolution  at  some 
lime,  the  date  of  that  occurrence  was  left  by  the  evidence 
very  uncertain.  The  finding  of  the  second  fact  by  the  county 
<ourt,  if  such  fact  was  found  at  all,  that  the  plaintiff"  had 
notice  of  the  dissolution  before  the  note  was  given,  or  the 
payments  made  upon  it  within  the  period  of  limitation,  we 
•cannot  but  think  was  entirely  without  proof.  If  the  county 
■court  was  wrong  as  to  the  fact  that  a  dissolution  took  place 
January  1,  1875,  or  before  the  last  note  was  given,  that  ends 
the  case.  But  we  will  not  rest  the  decision  of  the  cause  upon 
that  finding,  but  upon  the  finding  (or  what  should  have  been 
the  finding)  that  the  plaintiff"  had  no  notice  of  such  dissolu- 
tion before  the  note  was  given  or  the  payments  made.  And 
this  raises  the  only  real  question  of  law  in  the  case. 

It  does  not  seem  to  be  controverted  by  the  learned  counsel 
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of  the  respondent  that  the  defendant  Stephen  Clement,  or  the 
partnership,  was  bound  by  the  second  note,  unless  the  plain- 
tiff had  notice  of  the  dissolution  before  it  was  given.  The 
plaintiff  had  dealings  with  the  firm,  and  took  the  first  note  so 
recently  that  there  can  be  no  question  but  that  he  had  a  right 
to  assume  the  continuance  of  the  partnership  to  the  time  of 
giving  the  second  note,  unless  he  had  notice  of  the  dissolution. 
This  is  elementary:  Parsons  on  Partnership,  sees.  411  et  seq. 
But  the  question  whether,  if  the  partnership  had  been  previ- 
ously dissolved  in  fact,  notice  of  it  to  the  plaintiff  is  necessary 
to  make  the  payments  or  promise  made  by  one  partner  have 
the  effect  to  remove  the  bar  of  the  statute  of  limitations,  is 
seriously  and  plausibly  controverted  by  the  learned  counsel  of 
the  respondent.  The  statute,  section  4244  of  the  Revised  Stat- 
utes, is  invoked  to  show  that  the  payment  or  acknowledgment 
made  by  one  joint  contractor  shall  not  have  such  effect.  There 
may  be  some  question  whether  this  statute  is  apj)licable  to 
partnerships,  or  to  partners  as  joint  contractors.  But  it  ha» 
been  held  by  some  courts,  in  states  where  this  statute  exists, 
that  it  has  application  sub  modo,  but  not  to  dispense  with  the 
necessity  of  notice  to  the  creditor  of  the  dissolution,  as  in 
Feirce  v.  Tobey,  5  Met.  168,  and  Faulkner  v.  Bailey,  123  Mass. 
588. 

In  the  case  specially  cited  and  relied  upon  in  the  brief  of 
the  respondent,  of  Gates  v.  Fisk,  45  Mich.  522,- it  was  held  "that 
a  partnership  note  is  a  joint  contract,  within  the  meaning  [of 
the  statute],  so  that  a  payment  thereon  by  one  partner,  within 
the  period  of  the  statute  of  limitations,  will  not  bind  the  other,, 
if  the  firm  had  previously  dissolved,  to  the  payee's  knowl- 
edge." There  are  incidents,  rights,  and  liabilities  of  a  part- 
nership which  make  the  members  of  the  firm  in  such  case 
something  more  than  mere  joint  contractors,  and  it  is  only 
after  notice  of  dissolution  to  the  creditor,  which  places  the 
partners  upon  the  same  footing  of  other  joint  contractors 
in  respect  to  a  promise  by  one  not  removing  the  bar  of  the 
statute  as  to  another  partner,  that  the  statute  has  any  appli- 
cation. "  Until  the  payee  knows  of  the  dissolution,  any  con- 
tract made  by  one  partner  within  the  scope  of  the  partnership 
business  binds  the  other  partner  also":  Pratt  v.  Page,  32  Vt. 
15.  And  "payment  by  the  liquidating  partner  would  take 
the  case  out  of  the  statute  of  limitations  ":  Reppert  v.  Colvin, 
48  Pa.  St.  248.     A  partnership  debt  remains  the  same  after 
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dissolutiou,  and  the  partners  are  all  responsible  in  solidoy  any 
arrangements  between  the  parties  to  the  contrary  notwith- 
standing, and  they  are  still  agents  for  each  other  in  making 
payments,  or  doing  anything  else  material  to  the  contract: 
Parsons  on  Partnership,  3d  ed.,  388,  395,  398,  421,  457;  Collyer 
on  Partnership,  sec.  106;  Whiting  v.  Farrand,  1  Conn.  60;  Gay 
V.  BoweUy  8  Met.  100;  Story  on  Partnership,  sec.  334.  Dis- 
solution does  not  revoke  the  authority  of  one  partner,  as  agent 
for  the  others,  to  arrange,  liquidate,  settle,  and  pay  the  debts 
before  created:  Parsons  on  Partnership,  sec.  390.  Part  pay- 
ment by  one  partner  before  the  statute  of  limitations  has  at- 
tached, as  in  this  case,  forms  a  new  point  from  which  the 
statute  begins  to  run  as  to  all  the  partners:  Pennoyer  v. 
David,  8  Mich.  407;  Palmer  v.  Dodge,  4  Ohio  St.  21;  62  Am. 
Dec.  271;  Turner  v.  Ross,  1  R.  I.  88;  Joslyn  v.  Smith,  13  Vt. 
353;  Mix  v.  Shattuck,  50  Id.  421;  28  Am.  Rep.  511;  Coleman 
V.  Fohes,  22  Pa.  St.  156;  60  Am.  Dec.  75.  Many  authorities 
hold  that  until  notice  of  the  dissolution,  the  firm  is  bound 
even  by  a  new  contract  that  any  of  the  partners  make  with  a 
creditor:  Pecker  v.  Hall,  14  Allen,  532;  Dickinson  v.  Dickin- 
son, 25  Gratt.  321;  Page  v.  Brant,  18  111.  37;  Parsons  on  Part- 
nership, sec.  397;  Lovejoy  v.  Spafford,  93  U.  S.  430. 

It  is  perfectly  clear,  then,  that  these  payments,  scattered 
along  almost  every  year  since  the  giving  of  the  note  until 
1884,  by  Charles  Clement,  removed  the  bar  of  the  statute  as 
to  Stephen  also,  the  plaintifT  having  had  no  notice  of  the  dis- 
solution. This  disposes  of  this  case,  whether  there  was  a  dis- 
solution or  not,  as  there  was  no  evidence  of  the  plaintiff's 
knowledge  of  it.  Both  Charles  and  Stephen  Clement  were 
alike  bound,  and  as  to  neither  had  the  statute  of  limitations 
run  upon  either  note.  The  county  court  should  have  so  found, 
and  rendered  judgment  against  both  of  the  defendants  as  an 
existing  copartnership. 

The  judgment  of  the  county  court  appealed  from  is  reversed, 
and  the  cause  is  remanded,  with  directions  to  render  judgment 
in  said  action  also  against  Stephen  Clement  for  the  amount 
unpaid  of  said  note,  and  interest,  the  same  as  against  said 
Charles  Clement. 

Renewal  op  Note  by  One  Partner  after  Dissolction  of  the  Firm 
—  Statute  of  Limitations:  Beardaley  v.  Hall,  4  Am.  Rep.  74;  MerriU  t. 
Day,  20  Id.  362;  Mclntire  v.  Oliver,  1 1  Am.  Dec.  7G0;  but  see  Must  v.  Donel- 
eon,  30  Id.  309,  aud  note  311;  Van  Keuren  v.  Parmeke,  51  Id.  322,  and  ex- 
tended note  330-332. 


764  Whaley  v.  Jarrett.  [Wisconsin, 

Note  Madk  aitee  Dissolution,  bt  One  of  the  partners  in  the  firm  name 
to  payees  who  have  no  notice  of  the  dissolution,  is  binding  on  all  the  part- 
tiers:  Oraveav.  Merry,  16  Am.  Dec.  471. 

Pow£B  OF  Pabtner  TO  BiND  FiBM,  after  dissolution,  by  new  note  or  con- 
tract: Hurst  V.  HiU,  63  Am.  Dec.  705,  and  note;  White  v.  Tudor,  76  Id.  121, 
«nd  note. 


Whaley  v.  Jarrett. 

[69  Wisconsin,  613.] 

Gates  may  bx  Lawfully  Maintained  across  Right  of  Way  by  the 
party  who  granted  such  right,  when  the  grant  declares  that  the  property 
granted  is  a  "mere  easement  of  travel  and  private  road  privilege,  but 
no  other  or  greater  or  further  estate  whatever,  or  title  or  interest  of  any 
kind  whatever. " 

Orant  op  Right  or  Way  across  Grantor's  Lands  does  not  Imply  that 
it  is  to  be  open  or  free  from  gates  or  bars. 

Trespass.  The  wrong  complained  of  was  the  leaving  open 
of  a  gate  placed  across  a  right  of  way  by  the  plaintiff.  The 
defendants  claimed  that  the  plaintiff  had  no  right  to  main- 
tain such  gate.     Judgment  for  the  plaintiff. 

M.  M.  Cothren  and  H.  S.  Magoon,  for  the  appellants. 

Orton  and  Osbom,  for  the  respondent. 

By  Court,  Cole,  C.  J.  The  rights  of  the  defendants  in  the 
strip  of  land  used  for  a  private  way  must  rest  upon  the  clause 
in  the  deed  to  Alderson,  made  by  Stephens  June  7,  1865. 
That  deed  conveyed  to  Alderson  certain  lands  in  section  6, 
which  are  west  of  the  strip  in  question,  and  contains  this 
■clause:  "Also  the  following  described  strip  of  land,  to  be  used 
hy  said  second  party  as  a  private  road,  and  for  private  road 
purposes,  to  wit:  Commencing  at  the  N.  W.  corner  of  the 
S.  W.  i  of  section  5,  T.  1,  R.  1,  east  of  the  4th  P.  M.,  running 
-thence  E.  27  and  33-100  chains,  to  the  present  highway  run- 
ning from  Benton  to  Elk  Grove  and  Platteville;  then  south  on 
the  line  of  the  said  public  highway  24  feet;  thence  west  27 
And  33-100  chains;  and  thence  north  24  feet,  to  the  place  of 
beginning,  —  containing  one  and  6-100  acres  of  land;  in  and 
to  which  said  last-described  strip  of  land  there  is  hereby 
granted  to  said  second  party  a  mere  easement  of  travel  and 
private  road  privilege,  but  no  other  or  greater  or  further  estate 
-whatever,  or  title  or  interest  of  any  kind  whatever." 

Now,  the  question  is.  Can  a  party  possessing  the  rights  thus 
granted  in  the  deed  over  a  strip  of  agricultural  land,  forming 
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a  part  of  a  farm,  insist  that  this  may  be  kept  open  at  each 
end?  or  may  the  owner  of  the  land,  which  is  subject  to  the 
easement,  lawfully  maintain  gates  at  the  end  of  the  strip, 
which  do  not  unreasonably  interfere  with  the  right  to  travel 
over  the  way  by  those  in  whose  favor  the  easement  exists,  and 
impose  upon  such  persons  using  the  way  the  duty  of  closing 
and  fastening  the  gates  after  passing  through  them?    This 
question  seems  to  be  very  clearly  settled  by  the  authorities  to 
which  we  were  referred  by  the  respondent's  counsel:  Maxwell 
V.  McAtee,  9  B.  Mon.  20;  48  Am.  Dec.  409;  Bakeman  v.  Tal- 
bot, 31  N.  Y.  366;  88  Am.  Dec.  275;  Garland  v.  Furher,  47 
N.  H.  301;  Houpes  v.  Alderson,  22  Iowa,  160;  Amondson  v. 
Severson,  37  Id.  602;  Baker  v.  Frick,  45  Md.  337;  24  Am.  Rep. 
506;  Washburn  on  Easements,  3d  ed.,  230,  231,  264.     The 
learned  author  last  cited,  on  page  264,  uses  this  language: 
"  It  seems  to  be  now  settled  that,  if  the  land-owner  is  not  re- 
strained by  the  terms  of  the  grant  of  a  right  of  way  across  his 
lands  for  agricultural  purposes,  he  may  maintain  fences  across 
such  way,  if  provided  with  suitable  bars  or  gates  for  the  con- 
venience of  the  owner  of  the  way.     He  is  not  obliged  to  leave 
it  as  an  open  way,  nor  to  provide  swing  gates,  if  a  reasonably 
convenient  mode  of  passage  is  furnished."     Indeed,  there  is 
no  room  for  doubt,  upon  the  authorities,  that  a  grant  of  way 
across  one's  land  does  not  imply  that  it  is  to  be  open  and  free 
from  gates,  unless  the  nature  of  the  use  to  which  it  is  to  be 
applied  indicates  thereby  that  it  should  be  open  and  unob- 
Btructed.     It  is  a  principle  of  law  that  nothing  passes  as  an 
incident  to  the  grant  of  an  easement  but  what  is  requisite  to 
the  fair  enjoyment  of  the  privilege:  3  Kent's  Com.,  13th  ed.^ 
427. 

In  this  case,  the  easement  is  a  mere  right  of  travel  and  pri- 
vate road  privilege,  without  defining  the  manner  of  its  en- 
joyment, whether  with  or  without  gates.  There  must  be  a 
reasonable  use  of  such  a  privilege.  If  the  defendants  are  en- 
titled to  an  open,  unobstructed  passage  to  the  public  highway,, 
the  lands  of  the  plaintiflf  must  be  either  thrown  open  and  ex- 
posed to  cattle  running  at  large  on  the  highway,  or  he  must 
be  to  the  expense  of  building  and  maintaining  a  fence  on  each 
side  of  the  strip  to  protect  his  crops.  To  hold  that  the  grant 
imposes  upon  him  any  such  loss  or  burden,  would  be  giving  it 
an  unreasonable  construction.  The  owner  of  the  land,  for  the 
purpose  of  cultivating  it,  may  use  gates  of  sufficient  width  to 
accommodate  passage  with  teams  over  the  way,  so  fastened 
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aud  bung  that  they  can  be  conveniently  opened  and  closed  by 
those  passing  through  them.  This  will  secure  to  the  defend- 
ants a  fair  and  reasonable  enjoyment  of  the  way,  and  of  all 
rights  of  passage  granted.  The  learned  counsel  for  the  de- 
fendants says  that  the  words  descriptive  of  the  grant,  espe- 
cially the  language  "to  the  public  highway  running  from  Ben- 
ton to  Elk  Grove,"  etc.,  necessarily  implies  an  open  way,  and 
precludes  the  plaintiff  from  the  right  of  closing  the  open  ter- 
minus. But  the  right  granted  was  to  pass  into  the  highway, 
Tvhich  surely  does  not  imply  the  right  to  pass  over  every  inch 
of  the  twenty-four  feet  in  width.  As  we  have  said,  the  de- 
fendants are  entitled  to  a  reasonable  use  and  enjoyment  of 
the  way,  and  this  is  quite  consistent  with  the  right  of  the 
plaintiff  to  maintain  proper  gates  at  the  ends  of  the  lane  for 
the  protection  of  his  land.  A  reasonable  construction  should 
"be  placed  upon  the  grant,  and  not  a  forced  and  unnatural  one. 

Wc  do  not  think  there  is  any  ground  for  claiming  that  the 
<lefendants  showed  a  right  by  prescription  to  have  the  way 
left  open  without  gates.  The  right  of  way  is  really  founded 
on  express  grant,  and  is  not  based  on  prescription.  This  is  all 
the  evidence  shows.  There  is  no  proof  of  adverse  user.  True, 
Mrs.  Alderson  testified  that  she  and  her  husband  occupied  a 
small  piece  of  land  on  section  6,  west  of  this  strip,  under  the 
<ieed  from  Mr.  Edwards,  dated  June  5,  1858,  and  that  they 
had  used  the  strip  more  or  less  since  as  a  private  road,  and 
had  done  some  work  upon  it;  but  there  is  nothing  warranting 
the  assumption  that  this  use  was  adverse;  on  the  contrary, 
the  presumption  is  that  it  was  permissive. 

So  in  every  view  which  we  have  been  able  to  take  of  the 
■case,  we  are  forced  to  the  conclusion  that  the  judgment  of  the 
circuit  court  is  correct,  and  must  be  aflBrmed. 

Judgment  affirmed. 

Pkivate  Ways,  Notb  on  Use  of:  Bakeman  v.  Talbot,  88  Am.  Rep.  27^ 
282.     The  cases  there  cited  all  sustain  the  view  of  the  principal  case,  that 
the  grantor  of  a  right  of  way  may  maintain  gates  or  bars  across  it,  or  a  cover- 
ing over  it,  or  make  any  use  of  the  property  not  conflicting  with  a  reasonable 
'  eajo}rment  of  the  way  by  his  grantee. 
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Powers  v.  Large. 

r69  Wisconsin,  621.1 

Ik  Ojntest  bbtwbkn  Ckeditor  of  Individual  Partner  and  s  creditor 
of  the  insolvent  partnership,  the  partnership  creditor  is  to  be  preferred, 
and  hia  debt  first  paid,  if  he  shows  that  he  has  in  any  way  obtained  a  lien 
apon  the  partnership  property  before  the  same  has  been  appropriated  to 
the  payment  of  the  debt  of  the  creditor  of  the  individual  partner;  and 
it  is  immaterial  that  the  creditor  of  the  individual  partner  obtained  a 
lien  first,  so  long  as  the  property  has  not  been  sold  before  the  lien  of  the 
creditor  of  the  firm  attaches. 

In  Contest  between  Creditors  or  Individual  Partners  and  the  firm 
creditors  as  to  the  distribution  of  a  fund  in  court,  and  it  appears  that  no 
parties  are  interested  except  those  mentioned  and  made  parties,  the 
fund  may  be  distributed  upon  petition,  without  resort  to  equity,  or 
allegation  and  proof  of  fraud. 

John  D.  Wilson,  for  the  appellant. 
Clark  and  Mills,  for  the  respondent. 

By  Court,  Taylor,  J.  The  petition  of  the  respondent  showg 
that  the  appellant  obtained  a  judgment  against  Frank  L. 
Powers  for  the  sum  of  $3,463.25  damages,  and  $23  costs, 
on  the  8th  of  February,  1886.  On  the  same  date  execution 
was  issued  on  such  judgment,  and  placed  in  the  hands 
of  the  sheriff  of  the  proper  county.  On  the  same  day,  by 
virtue  of  said  execution,  said  sheriff  seized  upon  all  the 
goods  and  chattels  of  Frank  L.  Powers  and  S.  Stone,  as  part- 
ners, and  that  all  the  goods  and  chattels  seized  upon  said  exe- 
cution were  the  goods  and  chattels  of  the  said  firm  of  Powers 
and  Stone. 

The  petition  further  sets  forth  that  the  respondents  were 
creditors  of  the  firm  of  Powers  and  Stone,  for  goods  thereto- 
fore sold  to  said  firm,  and  that  on  the  eleventh  day  of  Feb- 
ruary, 1886,  they  commenced  an  action  against  said  Powers 
and  Stone  to  recover  the  amount  due  them;  that  in  said  ac- 
tion a  writ  of  attachment  was  issued  against  the  property  of 
said  Powers  and  Stone,  and  by  virtue  of  such  attachment  the 
goods  and  chattels  in  the  hands  of  said  sheriff,  by  virtue  of  his 
levy  and  seizure  upon  the  execution  above  mentioned,  were 
duly  attached  and  duly  appraised  at  the  value  of  $2,548.34. 
The  petition  further  alleges  that  at  the  time  of  the  levy  of  said 
attachment,  the  only  property  owned  by  Powers  and  Stone,  or 
by  either  of  them,  liable  to  execution,  were  the  goods  and 
chattels  seized  by  them  on  such  attachment.  The  petition 
further  alleges  that  Powers  and  Stone  are  both  insolvent,  and 
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that  the  execution  issued  upon  their  judgment  obtained  in  the- 
attachment  action  was,  on  the  second  day  of  April,  1887,  re- 
turned unsatisfied. 

The  petition  further  sets  forth  that  the  sheriff  proceeded  ta 
sell  the  property  of  said  Powers  and  Stone  upon  the  executioa 
issued  upon  the  judgment  in  favor  of  the  appellant,  and  upon 
such  sale  he  realized  a  large  sum  of  money,  more  than  suffi- 
cient to  satisfy  the  judgment  of  the  petitioners,  and  that  such 
money  is  still  in  the  hands  of  said  sheriff,  who  holds  the  same 
under  the  order  of  the  court,  to  be  paid  over  to  such  party  or 
person  as  may  be  entitled  thereto.  The  petition  asks  for  an 
order  of  the  court,  directing  the  sheriff,  or  other  officer  or  per- 
son having  such  money,  to  pay  over  to  the  petitioners  the 
amount  of  their  said  judgment,  etc.  They  also  ask  the  court 
to  make  an  order  requiring  the  said  Lyman  A.  Powers,  the  ap- 
pellant, to  answer  their  petition. 

The  circuit  court  thereupon  made  an  order  requiring  said 
Lyman  A.  Powers  to  answer  said  petition  within  twenty  days 
after  service  of  a  copy  of  the  order  and  a  copy  of  the  petition 
upon  him. 

After  the  service  of  such  order  and  petition,  the  said  Lyman 
A.  Powers  appeared  in  court  and  filed  a  demurrer  to  said  peti- 
tion, stating  the  following  grounds  of  demurrer:  "  1.  That  the 
court  has  no  jurisdiction  of  the  person  of  the  plaintiff,  or  de- 
fendant, or  of  the  subject-matter  set  forth  in  the  petition,  or 
of  the  above-entitled  action;  2.  That  the  petitioners  have  not 
legal  capacity  to  sue  or  intervene  herein;  3.  That  there  is 
another  action  pending  between  the  parties  hereto  for  the 
same  cause;  4.  That  there  is  a  defect  of  parties,  both  plain- 
tiff and  defendant,  for  the  reason  that  Samuel  Stone  and  Ora 
Richards,  sheriff,  should  be  made  a  party  to  this  proceeding; 
5.  That  several  causes  of  action  and  grounds  for  relief  have 
been  improperly  united;  6.  That  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  or  entitle  the 
petitioners  to  the  relief  prayed  for;  7.  That  the  action  was 
not  commenced,  or  petition  filed  for  leave  to  intervene,  within 
the  time  limited  by  law."  The  circuit  court  overruled  the 
demurrer,  and  from  the  order  overruling  such  demurrer  the 
plaintiff,  Lyman  A.  Powers,  appeals  to  this  court. 

The  case  presents  the  following  facts  in  brief:  A  creditor 
of  one  of  the  partners  of  an  insolvent  partnership  obtains  a 
judgment  against  such  partner  upon  his  individual  indebted- 
ness, and  levies  upon  all  the  partnership  property.    A  creditor 
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of  the  partnership  commences  an  action  upon  a  demand  due 
to  him  from  the  partnership,  before  the  sale  under  the  execu- 
tion levy,  and  attaches  the  same  partnership  property  for  his 
partnership  debt,  and  afterwards  obtains  judgment  against 
the  partnership.  In  the  mean  time,  and  after  his  attachment, 
the  sheriff  sells  the  property  of  the  partnership,  upon  the 
execution,  in  favor  of  the  individual  creditor,  and  retains  the 
proceeds  of  the  sale  in  his  hands  to  be  paid  over  by  order  of 
the  court,  to  the  party  entitled  thereto.  The  parties  having 
the  attachment  and  judgment  against  the  partnership  ask  the 
court  to  direct  the  money  in  the  hands  of  the  sheriff  to  be 
appropriated,  in  the  first  place,  to  the  payment  of  their  judg- 
ment. That  the  petitioners  are  entitled  to  have  the  money  so 
applied  by  some  process  of  law,  cannot  well  be  denied. 

All  the  cases  hold  that  in  a  contest  between  a  creditor  of 
one  of  two  or  more  partners  and  a  creditor  of  the  partnership, 
the  creditor  of  the  partnership  is  to  be  preferred,  if  he  shows 
that  he  has  in  any  way  obtained  a  lien  upon  the  partnership 
property  before  the  same  has  been  appropriated  to  the  pay- 
ment of  the  debt  of  the  creditor  of  the  individual  partner. 
The  petition  clearly  shows  that  the  petitioners,  the  creditors  of 
the  partnership,  had  attached  the  partnership  assets  before 
tlie  same  had  been  sold  on  the  execution  in  favor  of  the  cred- 
itor of  the  individual  partner.  In  such  case,  it  is  wholly  im- 
material that  the  creditor  of  the  individual  obtained  a  lien  first, 
80  long  as  the  property  has  not  been  sold  before  the  lien  of  the 
creditor  of  the  firm  attaches:  Conroy  v.Woods,  13  Cal.  626;  73 
Am.  Dec.  605, 606;  Greenwood  v.  Brodhead,  8  Barb.  594;  Wilder 
v.  Keelevy  3  Paige,  167;  23  Am.  Dec.  781;  Jackson  v.  Cornell^ 
1  Sand.  Ch.  348;  Coover's  Appeal,  29  Pa.  St.  9;  70  Am.  Dec. 
149.  In  this  case  the  court  say:  "But  when  the  joint  cred- 
itors acquire  a  lien  on  the  joint  assets,  either  by  assignment 
or  by  levy,  no  subsequent  disposition  of  the  property  by  the 
several  partners,  or  by  their  separate  execution  creditors,  can 
defeat  such  lien.  It  differs  from  a  lien  against  a  single  mem- 
ber of  the  firm  in  this  important  particular:  that  the  former  is 
a  lien  on  the  chattels  themselves,  while  the  latter  is  a  lien  on 
the  surplus  only,  after  payment  of  partnership  debts.  The 
lien  of  the  partnership  creditors  is  in  time  if  acquired  before 
the  sale.  The  moment  the  equity  of  the  partnership  cred- 
itors is  thus  secured,  their  rights  become  paramount,  and  no 
arrangement  of  the  order  of  sale  can  give  the  separate  cred- 
itors a  preference  over  them."    This  case,  it  appears  to  us,  cor- 

Am.  St.  Rep.,  Vol.  II.— 49 


770  Powers  v.  Large.  [Wisconsin, 

rectly  states  the  law  as  to  the  relative  rights  of  an  individual 
creditor,  and  the  rights  of  a  creditor  of  the  partnership,  when 
both  have  acquired  a  lien  upon  the  partnership  assets  before 
a  sale  of  the  same  has  been  made  by  the  individual  creditor. 

The  cases  cited  by  the  learned  counsel  for  the  appellant, 
which  seem  to  hold  a  different  rule,  will  be  found  upon  exami- 
nation to  be  cases  in  which  the  individual  creditor  of  one  of 
the  members  of  the  firm  had  been  allowed  to  proceed  and  sell 
the  property  of  the  firm  to  pay  his  individual  debt,  before  any 
steps  were  taken  by  the  creditors  of  the  firm  to  attach  the 
property  of  the  firm  for  their  debts,  or  in  any  other  way  obtain 
a  lien  thereon.  In  such  case,  the  courts  hold  that  the  equi- 
table lien  of  such  creditors  over  the  creditor  of  the  individual 
is  a  lien  to  be  worked  out  in  the  name  of  the  partners,  and  not 
in  their  own  names. 

It  is  objected  by  the  learned  counsel  for  the  appellant  that 
if  the  petitioners  have  any  right  as  against  the  claim  of  the 
appellant,  it  can  only  be  enforced  in  an  equitable  action,  and 
not  by  petition.  We  see  no  reason  why  the  court  cannot  do 
justice  in  this  matter  upon  the  petition  to  distribute  the  fund 
in  the  hands  of  the  court  as  well  as  by  an  independent  action. 
No  persons  appear  to  be  interested  in  the  fund  except  the  ap- 
pellant and  the  petitioners.  The  sheriff  has  no  interest  hostile 
to  either,  and  there  are  no  other  creditors  who  would  seem  to 
have  any  interest.  It  is  urged  that  the  right  to  distribute  the 
fund  depends  upon  the  good  faith  of  the  appellant  in  proceed- 
ing to  sell,  and  as  no  fraud  is  charged,  the  petition  should  not 
be  sustained.  In  the  cases  in  which  this  court  has  held  that 
the  rights  of  contesting  creditors  to  a  fund  arising  from  the 
sale  of  the  property  of  the  common  debtor  may  be  determined 
upon  the  petition  of  one  of  the  claimants,  it  may  have  appeared 
that  the  rights  of  the  petitioner  in  such  cases  did  depend  upon 
the  fraud  of  the  claimant;  but  we  are  not  aware  that  it  was 
decided  that,  in  order  to  give  the  court  jurisdiction  to  make 
an  order  distributing  such  fund,  it  was  necessary  to  charge 
and  prove  fraud  on  the  part  of  the  other  claimant.  If  the 
court  has  jurisdiction  to  determine  a  question  of  fraud  in 
order  to  base  an  order  for  the  distribution,  it  would  seem  the 
court  might,  with  much  greater  propriety,  make  an  order  of 
distribution  when  no  fraud  was  involved,  and  only  a  question 
of  law  upon  an  admitted  state  of  facts:  See  Breslauer  v.  Geil- 
fu88f  65  Wis.  388;  Naaaauer  v.  Techner,  65  Id.  388. 

The  right  of  a  court  to  distribute  a  fund  brought  into  court 
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by  the  sale  of  property  upon  its  order  or  writ  has  always  been 
recognized,  and  is  the  well-known  method  of  proceeding  when- 
ever there  is  a  surplus  arising  upon  the  sale  of  real  estate  in 
the  foreclosure  of  a  mortgage,  or  other  judicial  sale.  But  if  it 
were  necessary  that  the  element  of  fraud  should  exist  to  give 
the  court  the  right  to  proceed  by  way  of  petition,  that  element 
would  exist  in  this  case.  The  petition  shows  that  the  firm, 
and  the  individuals  comprising  the  firm,  are  insolvent,  and 
unable  to  pay  their  debts;  and  if  the  creditor  of  the  individual 
partner  is  permitted  to  apply  the  assets  of  the  firm  to  the  pay- 
ment of  his  debt,  it  would  be  a  fraud  upon  the  creditors  of  the 
firm;  See  Keith  v.  Armstrong,  65  Wis.  225,  228,  and  cases  there 
cited.  This  petitioner  having  acquired  a  lien  upon  the  part- 
nership assets  out  of  which  the  fund  in  court  was  raised,  he  is 
in  a  position  to  intervene  without  the  assent  or  co-operation  of 
the  partners. 

The  order  of  the  circuit  court  is  affirmed,  and  the  cause  is 
remanded  for  further  proceedings. 


FiBM  Crkditors  are  Entitled  to  Preference  over  the  creditors  of  in- 
dividnal  partners  in  the  payment  of  their  debts  out  of  the  firm  property, 
without  regard  to  the  priority  of  attachment  or  judgment  liens;  Bullock  v. 
Hubbard,  83  Am.  Dec.  130;  Coove/a  Appeal,  70  Id.  149;  Cumming'a  Appeal, 
64  Id.  695;  Conuxiy  v.  Woods,  73  Id.  605.  As  to  liens  and  priorities  of  firm 
over  individual  partnership  creditors  generally,  see  the  notes  to  the  cases 
cited  supra,  and  Willis  v.  Freeman,  82  Id.  619;  Mittnight  v.  Smith,  88  Id.  233; 
Hapgood  v.  Comwell,  95  Id.  616;  Manhattan  Ins.  Co.  v.  Webster,  98  Id.  332, 
and  notes  to  these  cases;  Farley  v.  Moog,  58  Am.  Rep.  585. 

Subsequent  Attaohhent  bt  Firm  Creditor  takes  precedence  over  a 
prior  attachment  by  creditor  of  individual  partner:  Jarvis  v.  Brooks,  69  Am. 
l)eo.  369. 


CASES 


IN  THB 


SUPREME    COURT 


OF 


CALIFORNIA. 


Luoo  V.  Brown. 

[73  Califobnia,  8.] 
iNjxmonoN  WILL  NOT  LiK  TO  RESTRAIN  the  sale  of  goods  on  execution 
issued  on  a  justice's  judgment  rendered  by  default,  but  void  because 
the  court  never  acquired  jurisdiction  of  the  person  of  defendant.     The 
remedy  is  by  motion  to  set  the  execution  aside. 

Thomas  J.  Arnold,  for  the  appellant. 

Leach  and  Parker^  and  F.  D.  Nicol,  for  the  respondents. 

By  Court,  Belcher,  C.  C.  This  action  was  commenced  in 
the  superior  court  of  San  Diego  County,  to  obtain  an  injunc- 
tion restraining  the  defendants  "from  levying  upon  or  at- 
taching plaintiff's  property,  or  any  part  thereof,"  under  an 
execution  issued  upon  a  judgment  rendered  against  plaintiff 
in  a  justice's  court  in  Tuolumne  County. 

The  facts  set  up  in  the  complaint  may  be  briefly  stated  as 
follows: — 

On  the  fourteenth  day  of  August,  1885,  the  defendant 
Brown  filed  a  complaint  in  a  justice's  court,  in  the  county  of 
Tuolumne,  against  the  plaintiff  here  and  two  other  persons, 
in  which  he  alleged  that  the  defendants  were  indebted  to  him 
in  a  certain  sum  of  money  for  labor  and  services  done  and 
.performed  by  plaintiff  for  defendants  at  their  special  instance 
and  request. 

On  the  26th  of  September  following.  Brown  caused  a  sum- 
mons to  be  issued  by  the  justice  upon  his  complaint,  which 
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was  served  upon  plaintiff  in  the  city  and  county  of  San  Fran- 
cisco, where  he  then  and  has  ever  since  resided,  and  was  never 
served  upon  him  in  the  county  of  Tuolumne.  The  summons 
so  served  was  defective  and  void,  because  there  was  not  at- 
tached to  it  a  certificate  under  seal  by  the  county  clerk  of  the 
county  of  Tuolumne,  to  the  effect  that  the  person  issuing  the 
same  was  an  acting  justice  of  the  peace  at  the  date  of  the  sum- 
mons, as  required  by  section  849  of  the  Code  of  Civil  Pro- 
cedure.    On  the day  of  November,  1885,  Brown  caused 

the  default  of  plaintiff  for  not  answering  to  be  entered  in  the 
cause,  and  thereupon  judgment  was  made  and  entered  against 
him  for  the  sum  of  $252.74.  Thereafter  Brown  caused  an  ab- 
«tract  of  the  judgment  to  be  filed  in  the  oflBce  of  the  county 
•clerk  of  the  county,  and  an  execution  thereon,  under  the  seal 
of  the  superior  court,  to  be  issued  to  the  sheriff  of  San  Diego 
County.  The  defendant  Bushyhead  is  the  sheriff  of  San 
Diego  County,  and  the  execution  so  issued  has  been  placed 
in  his  hands,  and  under  it  he  is  about  to  levy  upon,  adver- 
tise, and  sell  the  plaintiff's  property,  situate  in  his  county. 

It  is  then  alleged  that  all  the  allegations  in  the  complaint 
filed  in  the  justice's  court,  so  far  as  the  plaintiff  here  is  con- 
cerned, are  untrue;  that  Brown  never  at  any  time  performed 
any  work  or  labor  for  plaintiff,  at  his  instance  or  request,  or 
otherwise,  and  that  plaintiff  is  not,  and  was  not,  either  indi- 
vidually or  in  connection  with  his  co-defendants,  indebted  to 
Brown  in  the  sum  named  in  his  complaint,  or  in  any  sum  of 
money  whatever,  and  that  he  never  agreed  to  pay  him  the  sum 
alleged  in  his  complaint,  or  any  other  sum  whatever;  that 
plaintiff  never  had  any  notice  or  knowledge  of  the  commence- 
ment of  the  action  in  the  justice's  court  (except  from  the  ser- 
vice of  said  void  summons  upon  him),  or  of  the  default  taken, 
or  of  the  judgment  rendered  therein,  or  of  the  issuance  of  the 
■execution,  until  demand  was  made  upon  him  by  defendant 
Bushyhead,  for  payment  and  satisfaction  of  the  same;  and 
that  the  levy  upon  and  sale  of  the  plaintiff's  property,  under 
the  execution,  will  cloud  his  title  and  do  him  irreparable  in- 
jury. ^ 

This  action  was  commenced  on  the  ninth  day  of  February, 
1886,  and  on  the  same  day  a  temporary  injunction  was 
granted.  The  defendants  demurred  to  the  complaint;  and 
on  coming  on  to  be  heard,  their  demurrer  was  sustained,  and 
the  injunction  dissolved.  The  plaintiff  excepted  to  the  rulings 
of  the  court,  and  now  prosecutes  this  appeal  therefrom. 
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Assuming,  as  claimed  by  the  appellant,  that  the  judgment 
rendered  against  him  in  the  justices'  court  was  void,  for  the 
reason  that  the  court  never  acquired  any  jurisdiction  of  his 
person,  still  it  does  not  follow  that  he  can  maintain  this 
action.  The  same  question  was  involved  in  Comstoch  v.  Clem- 
ens, 19  Cal.  78,  in  which  the  court,  by  Field,  C.  J.,  said: 
"  The  plaintiff  seeks  to  enjoin  the  sale  of  certain  personal 
property  under  an  execution  issued  upon  a  judgment  recovered 
against  him  in  a  justice's  court,  and  bases  his  claim  for  relief 
upon  the  ground  that  the  court  never  acquired  any  jurisdic- 
tion of  his  person.  He  avers  that  the  summons  issued  in  the 
action  in  which  the  judgment  was  entered  was  never  served 
upon  him.  If  this  averment  be  true,  he  has  an  effectual  rem- 
edy by  motion  to  the  court  to  set  the  execution  aside.  The^ 
justice  possesses  the  power  at  all  times  to  arrest  process  issued 
upon  judgments  entered  in  his  docket  which  are  void."  And 
in  that  case,  the  judgment  in  favor  of  the  defendants  was  af- 
firmed. 

The  same  question  was  again  presented  in  Gates  v.  Lane,  4^ 
Cal.  266.  There  the  plaintiflfs  sought  to  enjoin  the  enforce- 
ment of  an  execution  issued  on  a  judgment  rendered  against 
them  in  a  justice's  court,  upon  the  ground  that  the  summon* 
had  never  been  properly  served  upon  them.  The  defendants 
demurred  to  the  complaint,  and  this  court  said :  "  The  demur- 
rer was  properly  sustained.  If  the  judgment  obtained  against 
the  plaintiffs  was  void  on  the  face  of  the  proceedings  in  the 
justice's  court  for  want  of  jurisdiction,  as  the  complaint  avers 
it  to  have  been,  these  plaintiffs  had  an  adequate  remedy,  by 
motion  in  that  court,  to  arrest  the  execution,  and  stay  further 
process  on  the  judgment.  [Citing  cases.]  Nor  did  the  fact 
that  the  execution  was  issued  by  the  county  clerk,  on  a  tran- 
script of  the  justice's  docket  filed  in  his  oflBce,  obstruct  the 
remedy  by  motion  in  the  justice's  court.  Though  issued  by 
the  clerk,  the  execution  was  subject  to  be  recalled  by  the  jus- 
tice who  rendered  the  judgment." 

In  Ede  v.  Hazen,  61  Cal.  360,  it  is  said:  "As  appears  upon 
the  face  of  their  complaint,  the  plaintiffs  discovered  within 
forty  days  after  the  entry  of  the  judgment,  and  within  six 
months  after  the  entry  of  their  default,  all  the  facts  upoii 
which  they  now  base  their  right  to  have  it  set  aside;  and  if  it 
be  conceded  that  upon  those  facts  they  are  entitled  to  the  relief 
they  now  claim,  it  is  clear  that  they  had  a  speedy,  complete^ 
adequate,  usmmary  remedy  in  the  same  proceeding,  and  that 
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the  complaint  shows  no  circumstances  which  entitle  them  to 
maintain  a  separate  and  distinct  equitable  action." 

Upon  the  authority  of  the  foregoing  cases,  we  think  the  de- 
murrer was  properly  sustained,  and  that  the  order  diBSolving 
the  injunction  should  be  aflBrmed. 

FooTE,  C,  and  Hayne,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  is  aflSrmed. 

CoLLECTioif  OP  Void  Justice's  Judqment  cannot  be  restrained  by  injunc- 
tion where  there  is  an  ad«quate  remedy  at  law  by  appeal  or  certiorari:  Cran- 
daU  T.  Bacon,  91  Am.  Dec.  451,  and  note  452. 

Thk  principal  cask  is  in  harmony  with  prior  cases  in  California  upon  the 
same  topic.  In  other  states,  the  remedy  by  injunction  is  more  fully  ac- 
corded; and  the  weight  of  authority  is  in  favor  of  the  proposition  that  the  fact 
that  redress  against  a  void  judgment  might  probably  be  obtained  by  motion 
in  the  original  action  constitutes  no  insuperable  obstacle  to  a  suit  in  equity 
for  relief  by  injunction:  Freeman  on  Judgments,  sec.  497. 


[In  Bank.] 

Lamb  v.  Reclamation  District  No.  108. 

[78  Califobnia,  125.] 

RxOLAMATiON  DiSTBiCT  ORGANIZED  AND  EXISTING  under  the  laws  of  Cah'- 
fomia  for  the  purpose  of  reclaiming  swamp  and  overflowed  lands  has  the 
right  to  maintain  a  levee  along  the  banks  of  a  navigable  river  to  protect 
such  lands  from  overflow,  and  is  not  liable  in  damages  to  one  who  owns 
land  on  the  opposite  side  of  the  river  two  miles  away,  which  land  is 
overflowed  in  time  of  high  water  by  reason  of  the  erection  of  such  levee; 
and  when  such  overflow  occurs  seven  years  after  the  erection  of  the 
levee,  the  damage  is  too  indirect,  remote,  and  consequential  in  point  of 
time  and  distance  to  constitute  a  "taking"  of  the  property  for  public 
use,  so  as  to  entitle  the  owner  to  compensation,  within  the  meaning  of 
the  constitution. 

Reclamation  District  Formed  and  Existing  under  the  laws  of  Califor- 
nia for  the  purpose  of  reclaiming  swamp  and  overflowed  lands  has  the 
right  to  maintain  a  levee  along  a  navigable  river,  and  in  so  doing  to  dam 
the  mouth  of  a  slough  which  in  time  of  flood  acts  as  an  escape  for  part 
of  the  waters  of  such  river  upon  adjoining  lands,  but  which  carries  no 
water  except  in  time  of  flood,  and  the  district  does  not  thereby  render 
itself  liable  in  damages  for  the  overflow  of  lands  caused  thereby,  when 
such  lands  are  on  the  opposite  side  of  the  river,  and  two  miles  below  the 
mouth  of  such  slough. 

Slough  Which  Originally  Carries  No  Water  of  its  own,  but  simply 
acts  as  a  conduit  by  which  occasionally  some  of  the  flood  water  of  a 
navigable  river  escapes  into  the  lower  lands  adjoining,  does  not  come 
within  the  legal  definition  of  a  "watercourse,"  so  as  to  apply  the  doc- 
trine that  one  laud-owner  on  a  watercourse  cannot  dam  it  so  as  to  flood 
the  land  of  the  owner  below. 
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/.  C.  BaU  and  A.  L.  Hart,  for  the  appellant. 

A.  C.  Adams ^  Jackson  Hatch,  and  W.  B.  TreadweU,  for  the 
respondent. 

By  Court,  McFarland,  J.  This  is  an  action  to  abate  and 
remove  as  a  public  nuisance  a  levee  erected  by  defendant  along 
the  west  bank  of  the  Sacramento  River,  and  across  a  place  on 
eaid  bank  called  Wilkins  Slough,  and  to  recover  damages  for 
the  overflowing  of  plaintiff's  land  on  the  other  side  of  the  river, 
about  two  miles  below,  alleged  to  have  been  caused  by  said 
levee.  The  case  was  submitted  on  certain  parts  of  the  plead- 
ings taken  as  true.  The  court  below  gave  judgment  for  de- 
fendant, and  plaintiff  appeals  from  the  judgment. 

The  Sacramento  River  is  a  large  navigable  stream,  having 
its  sources  near  the  boundary  line  between  the  states  of  Oregon 
and  California,  and  running  for  several  hundred  miles  through 
the  northern  and  central  parts  of  the  latter  state  to  the  bay  of 
San  Francisco.  In  times  of  high  water  it  frequently  overflows 
its  banks.  A  great  deal  of  the  adjoining  land  is  lower  than 
the  banks  of  the  stream;  and  at  times  of  overflow  the  surplus 
■water  runs  down  to  and  over  €uch  land,  where  it  remains  until 
it  evaporates,  or,  later  in  the  season  when  the  river  is  at  a 
lower  stage,  runs  back  into  the  stream.  The  water  at  some 
places  pours  over  the  entire  bank  in  continous  sheets  for  con- 
siderable distances,  but  more  commonly  finds  its  way  out 
through  the  lower  parts,  or  depressions,  of  the  banks,  which  of 
course  have  gradually  been  worn  down  deeper  and  wider  by 
the  action  of  the  water.  These  short  depressions  by  which  the 
water  gets  through  the  banks  into  the  lower  lands  beyond  are 
called  sloughs;  and  Wilkins  Slough,  mentioned  in  the  com- 
plaint, is  quite  a  large  depression  of  that  character,  and  affords 
means  of  escape  during  overflows  for  a  considerable  quantity 
of  water.  The  lands  thus  overflowed,  and  for  the  protection 
of  which  respondent  claims  the  right  to  maintain  said  levee, 
are  a  part  of  that  large  body  of  swamp  and  overflowed  land 
acquired  by  California  from  the  United  States  by  virtue  of  the 
act  of  Congress  of  September  28,  1850,  generally  known  as  the 
Arkansas  act. 

The  respondent.  Reclamation  District  No.  108,  is  a  public 
corporation,  organized  and  existing  under  the  laws  of  this 
state  relating  to  swamp  and  overflowed  lands.  The  district 
includes  over  forty  thousand  acres  in  the  county  of  Yolo  and 
about  thirty-three  thousand  acres  in  the  adjoining  county  of 
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Colusa,  all  lying  west  of  the  Sacramento  River.  The  district 
having  been  regularly  and  legally  organized,  and  engineers 
-employed  by  its  trustees  having  performed  their  duties  as  re- 
quired by  law,  the  plan  of  its  proposed  work,  with  estimates 
of  costs,  expenses,  etc.,  was  duly  adopted  and  reported  to 
tlie  boards  of  supervisors  of  said  two  counties  on  the  twenty- 
•eighth  day  of  September,  1870.  The  plan  was,  in  substance, 
by  a  continuous  levee,  wherever  necessary,  along  and  upon 
the  west  bank  of  the  river  from  "the  Upper  Sycamore  Slough 
to  Knight's  Landing,"  a  distance  of  over  forty  miles,  —  and 
which,  of  course,  included  the  filling  of  all  depressions  or 
eloughs,  —  to  prevent  the  water  of  the  river  from  flowing 
over  its  banks  and  flooding  the  lands  of  the  district.  It  men- 
tioned by  name  the  place  called  Wilkins  Slough.  The  re- 
spondent thereafter  commenced  to  construct  its  works  in 
accordance  with  the  said  plan,  and  completed  the  same  on 
the  first  day  of  December,  1872.  And  from  that  date  it  has 
continuously  maintained  its  levee,  except  that  in  1879  that 
portion  of  it  which  was  across  said  Wilkins  Slough  was  partly 
washed  away,  but  was  immediately  —  that  is,  in  the  next 
month — rebuilt  to  its  original  height.  It  is  admitted  that 
this  levee,  including  that  part  of  it  constructed  across  Wilkins 
Slough,  is  necessary  and  indispensable  to  the  protection  of 
the  lands  of  said  district  from  overflow;  and  that  without 
such  protection  the  overflow  would  render  said  lands  unfit  for 
cultivation  and  uninhabitable. 

The  complaint,  taken  as  true,  avers  in  substance  that  on 
December  22,  1879,  plaintiff  was  the  owner  and  in  possession 
of  a  tract  of  land  fronting  on  the  opposite  or  east  side  of  said 
Sacramento  River;  that  on  the  23d  of  said  month  he  resided 
on  said  land  with  his  family;  that  it  was  a  safe  and  suitable 
dwelling-place,  and  valuable  for  agricultural  purposes;  and 
that  on  or  about  the  26th  of  said  month  he  had  prepared,  cul- 
tivated, and  seeded  with  wheat  about  two  hundred  acres  of 
said  land,  and  that  the  remainder  was  used  for  alfalfa  and 
grass.  It  then  describes  the  said  Wilkins  Slough  as  situate 
about  two  miles  above  said  land,  and  on  the  west  side  of  the 
river,  and  avers  that  when  unobstructed  it  divides  the  water 
in  times  of  flood,  and  carries  large  quantities  of  it  to  the  south- 
westward  away  from  the  land  of  plaintiff  to  a  natural  basin. 
Further  averments  are,  that  on  or  about  January  15,  1880, 
defendant  completely  obstructed  said  Wilkins  Slough  by 
placing  a  dam  and  levee  across  its  head,  and  thus  prevented 
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any  water  from  passing  into  or  through  the  same,  and  that  br 
reason  of  said  obstruction,  on  or  about  the  sixth  day  of  Aprils 
1880,  the  water  did  so  accumulate  in  said  Sacramento  River 
as  to  overflow,  and  did  overflow,  the  easterly  bank  thereof, 
and  did  flood  and  inundate  plaintifi''s  said  land  on  said  east- 
erly bank,  and  did  destroy  his  said  growing  wheat,  grass,, 
fences,  etc.,  to  his  damage  in  the  sura  of  five  thousand  dollars. 
It  is  further  averred  that  defendant  continues  and  intends  to 
maintain  said  levee,  and  that  in  times  of  flood  it  will  cause 
the  easterly  bank  to  be  overflowed,  and  plaintiff's  land  to  her 
damaged  as  aforesaid. 

It  does  not  appear  when  or  from  what  source  plaintiflF  got 
title  to  or  possession  of  his  land.  It  only  appears  that  he  was 
there  in  December,  1879,  and  that  the  alleged  damage  occurred 
in  April,  1880,  which  was  between  seven  and  eight  years  after 
the  erection  of  the  levee. 

The  questions  to  be  determined  in  the  case  are.  Did  respond- 
ent have  the  right  to  construct  the  levee  which  it  completed 
in  1872,  notwithstanding  the  damage  which  was  caused  thereby 
several  years  afterward  to  appellant's  land?  and  has  it  the 
right  to  maintain  said  levee,  notwithstanding  any  damage 
which  it  may  possibly  or  probably  cause  to  said  land  here- 
after, as  apprehended  by  appellant  and  described  in  his  com- 
plaint? 

It  may  be  remarked  that  the  conclusion  that  respondent 
had  or  has  no  such  right  does  not  follow  from  the  mere  fact 
of  damage  to  appellant's  land.  The  phrase  damnum  absque 
injuria  is  just  as  well  recognized,  as  a  statement  of  a  legal  » 
condition,  as  the  maxim.  Sic  utere,  etc.,  is,  as  the  statement  of 
a  limitation  of  rights  to  property.  And  the  words  damnum 
absque  injuria  include  a  direct  declaration,  in  terms,  of  the 
proposition  that  there  may  be  damage  without  legal  injury. 
Therefore,  the  reiteration  of  one  or  the  other  of  these  Latirk 
phrases  affords  but  little  aid  in  the  solution  of  any  question. 
This  is  well  expressed  in  the  text  of  Wood's  Law  of  Nuisances,^ 
page  21,  as  follows: — 

"  But  when  no  right  has  been  violated,  it  cannot,  by  any 
process  of  reasoning,  be  established  that  there  is  a  legal  injury 
or  damage.  The  instances  of  damnum  absque  injuria  are  very 
numerous,  and  are  always  injuries  that  result  from  a  lawful 
act,  for  the  law  never  recognizes  an  injury  arising  from  a  law- 
ful act  as  imputing  damages In  giving  force  to  the 

maxim,  Sic  utere,  etc.,  the  courts  are  always  met  by  the  right 
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of  parties  to  use  their  own  property  in  every  reasonable  way, 
and  neither  justice  nor  public  policy  would  tolerate  the  idea 
that  a  person  should  be  made  liable  for  damages  resulting 
from  a  reasonable  use  of  his  property.  Therefore,  in  deter- 
mining whether  or  not  an  injury  has  been  done  amounting  to 
a  nuisance,  it  is  necessary  to  balance  the  rights  of  the  parties, 
in  view  of  all  the  circumstances,  and  say  whether  or  not  the 
use  of  the  property  in  the  manner  complained  of  is  reasonable, 
and  in  accordance  with  the  relative  rights  of  the  parties." 

The  real  question  in  such  cases  is,  Had  the  party  sued  the 
right  to  do  the  thing  complained  of? 

Respondent  has  at  least  as  much  right  to  maintain  the  levee^ 
as  a  natural  person  owning  lands,  of  a  character  similar  to- 
those  of  respondent's  district,  would  have;  and  its  counsel 
bases  its  defense,  —  1.  Upon  the  right  of  a  natural  person  to 
protect  his  lands  from  overflow,  upon  the  principle  of  self- 
defense,  as  held  in  Rex  v.  Commissioners ^  8  Barn.  &  C.  355; 
and  2.  Upon  its  right  as  a  public  municipal  corporation  or- 
ganized under  the  laws  of  the  state,  exercising  the  police  pow- 
ers of  the  state,  and  acting  as  a  public  instrumentality  of  the 
state  in  providing  for  the  public  welfare,  and  in  complying^ 
with  the  conditions  upon  which  the  grant  of  swamp  and  over- 
flowed lands  was  made  to  the  state  by  the  general  government. 

In  Rex  V.  Commissioners,  supra,  the  facts  were  these:  The 
commissioners  of  the  levels,  for  the  purpose  of  protecting  the 
property  intrusted  to  their  care  against  the  inroads  of  the  sea, 
erected  certain  groynes  and  other  works,  which  caused  the 
water  to  flow  with  greater  force  against  the  lands  of  one  Cos- 
ens,  and  to  injure  them,  and  to  gradually  wash  a  portion  of  them 
away.  The  lands  of  Cosens  fronted  on  the  seashore,  and  were- 
adjoining  and  to  the  eastward  of  the  levels  ori  which  the  works^ 
of  the  commissioners  were  erected.  The  question  was,  whether 
or  not  the  commissioners  could  be  compelled  to  pay  for  the 
damages  done  to  the  lands  of  Cosens,  or  to  erect  other  works- 
to  prevent  further  injury  to  said  lands.  The  court  decided 
that  the  commissioners  were  not  liable,  and  that  Cosens  would 
have  to  protect  his  own  lands  by  works  similar  to  those  of  the 
commissioners.  Lord  Tenterden,  C.  J.,  in  delivering  the  opin- 
ion of  the  court,  said,  among  other  things,  as  follows:  "But 
the  sea  is  a  common  enemy  to  all  proprietors  on  that  part 
of  the  coast,  and  I  cannot  see  that  the  commissioners,  acting: 
for  the  common  interest  of  several  land-owners,  are,  as  to  this 
question,  in  a  different  situation  from  any  individual  proprie- 
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tor.  Now,  is  there  any  authority  for  saying  that  any  pro- 
prietor of  land  exposed  to  the  inroads  of  the  sea  may  not 
endeavor  to  protect  himself  by  erecting  a  groyne  or  other  rea- 
sonable defense,  although  it  may  render  it  necessary  for  the 
owner  of  the  adjoining  land  to  do  the  like?  I  certainly  am 
not  aware  of  any  authority  or  principle  of  law  which  can  pre- 
vent him  from  so  doing I  am  therefore  of  opinion  that 

the  only  safe  rule  to  lay  down  is  this:  that  each  land-owner, 
for  himself,  or  the  commissioners  acting  for  several  land-own- 
ers, may  direct  such  defenses  for  the  land  under  their  care  as 
the  necessity  of  the  case  requires,  leaving  the  others,  in  like 
manner,  to  protect  themselves  against  the  common  enemy." 
And  Bay  ley,  J.,  says:  "  I  am  entirely  of  the  same  opinion.  It 
seems  to  me  that  every  land-owner  exposed  to  the  inroads  of 
the  sea  has  the  right  to  protect  himself,  and  is  justified  in 
making  and  erecting  such  works  as  are  necessary  for  that  pur- 
pose  If  a  man  sustains  damage  by  the  wrongful  act  of 

another,  he  is  entitled  to  a  remedy ;  but  to  give  him  that  title, 
two  things  must  occur, — damage  to  himself,  and  a  wrong 
committed  by  the  other.  That  he  has  sustained  damage,  is 
not  of  itself  sufficient.  Now  here,  Mr.  Cosens  may  have  sus- 
tained damage,  but  the  commissioners  have  done  no  wrong. 
The  dictum  of  Justice  Wilmot  was  cited  to  show  that  when 
there  is  a  right,  this  court  ought  to  find  a  remedy.  But  the 
right  that  Mr.  Cosens  and  each  land-owner  has  is  to  protect 
himself,  —  not  to  be  protected  by  his  neighbors.  To  that  right 
no  injury  has  been  done,  nor  can  any  wrongful  act  be  charged 
against  the  commissioners." 

Logically,  this  principle  would  seem  to  be  applicable  to  the 
waters  of  large  navigable  American  rivers  subject  to  exten- 
sive overflows.  And  it  has  been  thus  made  applicable  in  a 
number  of  adjudicated  cases:  Hoard  v.  City  of  Des  Moines,  62 
Iowa,  326;  S.  &  B.  Turnpike  Co.  v.  Green,  99  Ind.  205;  C.  &  V. 
R.  R.  Co.  V.  Stevens,  73  Id.  283;  Duhose  v.  Levee  Commissioners, 
11  La.  Ann.  165;  Bass  v.  State,  34  Id.  494.  But  inquiry  on 
this  branch  of  the  subject  need  not  here  be  further  prosecuted, 
because  counsel  for  appellant  have  argued  the  case  almost 
entirely  upon  the  theory  that  respondent  is  a  municipal  corpo- 
ration acting  under  the  authority  of  the  state;  and  that,  there- 
fore, although  exercising  the  power  of  the  state,  it  is  bound, 
like  the  state,  by  the  constitutional  limitation  that  private 
property  cannot  be  taken  for  public  use  without  compensa- 
i,ion.     This  view  of  the  case  rests  upon  the  assumption  that 
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building  the  levee,  and  thereby  subsequently  causing  the  dam- 
age complained  of,  was  done  under  the  power  of  eminent 
domain;  and  that,  therefore,  appellant  was  entitled  to  com- 
pensation for  the  "  taking "  of  his  land.  But  assuming  the 
theory  to  be  correct,  the  position  is  clearly  untenable.  In  the 
first  place,  when  respondent  built  the  levee,  it  could  not  possi- 
bly have  condemned  appellant's  land  under  the  power  of  emi- 
nent domain.  It  could  not  have  shown  that  it  had  any  use 
for  said  land,  or  intended  to  use  it,  or  even  to  damage  it,  or  to 
interfere  with  it  in  any  way.  And  then  the  subsequent  dam- 
age which  happened  years  afterward  was  not  a  "  taking " 
within  the  meaning  of  the  most  extreme  cases  on  that  sub- 
ject. It  was,  in  the  extreme  sense,  indirect,  remote,  and  con- 
sequential. There  was  no  physical  directness  between  the  act 
and  the  damage.  It  cannot  be  claimed  that  the  water  which 
the  levee  prevented  from  going  over  and  through  the  west  bank 
of  the  river  was  the  very  water  which  afterwards  flowed  onto 
appellant's  land.  It  was  remote  and  indirect  in  point  of  place 
and  distance;  it  took  place  two  miles  away,  and  on  the  oppo- 
site side  of  a  large,  navigable  river.  It  was  indirect,  remote, 
and  consequential  in  point  of  time;  it  took  place  more  than 
seven  years  after  the  act  complained  of.  And  there  was  noth- 
ing in  the  nature  of  a  permanent  use  or  occupation  of  the  land ; 
it  was  a  mere  temporary  overflow,  which  occurred  once  in 
seven  years,  and  it  is  impossible  to  know  when,  if  ever,  it  will 
occur  again,  or  with  how  small  an  efibrt  appellant  could  make 
its  recurrence  improbable  or  impossible.  It  is  therefore  one  of 
the  plainest  cases  for  the  application  of  the  well-established 
rule  that  the  state  is  not  liable  for  remote  and  consequential 
damages  caused  by  the  erection  of  public  works.  That  rule 
has  been  held  to  go  much  further  than  it  is  necessary  to  extend 
it  here  in  the  cases  of  Green  v.  Swift,  47  Cal.  536,  and  Green 
V.  State,  73  Id.  29,  which  two  cases  are,  we  think,  determina- 
tive of  the  case  at  bar  in  favor  of  respondent. 

Under  these  views,  it  is  unnecessary  to  discuss  the  distinc- 
tion made  by  counsel  for  respondent  between  "eminent  do- 
main "  and  the  "  police  powers  "  of  a  state.  The  right  and 
duty  of  the  state, —  acting  for  the  public  benefit  and  the  gen- 
eral welfare,  and  by  means  of  municipal  corporations  like 
respondent, — to  reclaim  the  swamps  and  overflowed  land 
granted  to  it  by  the  Arkansas  act,  we  do  not  understand  to 
be  disputed:  Kimball  v.  Reclamation  Fund  ComWs,  45  Cal. 
344;  Hagar  v.  Yolo  County,  47  Id.  222;  People  v.  Reclamation 
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Dist.  108,  53  Id.  346;  Dean  v.  Davis,  51  Id.  406.  And  coun- 
•sel  for  respondent  argues  that  this  right  is  exercised  under  the 
police  powers  of  the  state,  and  that  therefore  appellant  would 
not  have  been  entitled  to  compensation  even  if  his  property 
liad  been  "  taken."  But  as  the  land  of  appellant  was  not 
taken,  we  need  not  follow  the  point  here  made  by  respoud- 
■ent.  Under  either  view,  respondent  is  not  liable  for  the  re- 
mote and  indirect  damage. 

With  respect  to  the  matters  involved  in  this  case,  it  may 
he  remarked  that  the  Sacramento  very  closely  resembles  the 
Mississippi  River,  the  diJSerence  being  in  magnitude,  not  in 
■character.  And  it  has  been  held  in  states  bordering  on  that 
river  that  the  state  may  not  only  control  and  levee  its  banks 
for  the  purpose  of  preventing  the  adjoining  country  from  over- 
flow, but  may  compel  riparian  owners  to  maintain  such  levees 
at  their  own  expense:  New  Orleans  Drainage  Co.^s  Case,  11  La. 
Ann.  370;  Bass  v.  State,  34  Id.  494;  Dubose  v.  Levee  ComWs,  11 
Id.  165.  And  it  is  a  matter  of  common  knowledge,  that  since 
"the  settlement  of  California  by  Americans,  it  has  been  the  cus- 
tom of  cities,  towns,  and  private  riparian  owners  along  the  Sac- 
ramento River  to  protect  their  lands  from  overflow  by  building 
levees  on  its  banks.  If  the  works  of  respondent  can  be  de- 
■clared  a  nuisance,  then  the  levees  in  front  of  the  cities  of  Co- 
lusa and  Sacramento,  which  preserve  millions'  worth  of  prop- 
erty, including  the  capitol  buildings  and  grounds  of  the  state, 
can  be  removed  at  the  suit  of  any  owner  who  will  not  protect 
himself,  and  who  can  show  that  the  swell  of  the  river  is  in- 
creased in  times  of  flood  by  levees  either  above  or  below  him, 
and  the  whole  system  of  reclamation  can  be  defeated. 

Counsel  for  appellant  contends  that  Wilkins  Slough  is  within 
the  legal  definition  of  a  "watercourse,"  and  argues  for  the  ap- 
plication here  of  the  doctrine  that  one  land-owner  on  a  water- 
course cannot  dam  it  so  as  to  flood  the  land  of  his  neighbor 
above.  But  in  the  first  place,  appellant  is  not  a  riparian 
owner  upon  Wilkins  Slough.  His  land  is  two  miles  away, 
and  divided  from  it  by  a  large  navigable  river.  He  has  no 
interest  in  whatever  rights  land-owners  on  Wilkins  Slough,  if 
there  were  any,  might  have  as  between  themselves.  In  the 
second  place,  we  do  not  think  that  Wilkins  Slough,  as  between 
appellant  and  respondent  at  least,  is  to  be  treated  as  a  water- 
-eourse  within  the  legal  meaning  of  that  word.  It  occasionally 
happens  that  a  river,  in  its  course  from  its  source  to  its  mouth, 
<livide8  into  two  main,  permanent  channels,  each  carrying  con- 
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tinuoualy  a  large  part,  if  not  a  moiety,  of  its  waters  at  all 
fitages,  and  either  uniting  with  the  other  at  a  lower  point,  or 
continuing  to  the  sea,  leaving  a  delta  between  the  two.  But 
there  is  nothing  here  resembling  that  condition.  Wilkins 
Slough  is  not  a  channel  or  fork,  continuously  carrying  a  large 
part,  or  any  part,  of  the  waters  of  the  Sacramento  River.  It 
■carries  no  water  at  all  except  *'  in  times  of  flood,"  and  then 
the  amount  which  it  carries,  when  compared  with  the  volume 
of  water  in  the  river,  is  insignificant.  In  fact,  it  has  no  original 
water  of  its  own  at  all,  but  is  simply  a  conduit  by  which  oc- 
casionally some  of  the  flood-water  of  the  river  escapes  into  the 
lower  lands  adjoining.  This  same  office  is  performed  by  every 
other  low  place  along  the  bank;  and  every  other  part  of  the 
levee  could  be  removed  as  a  nuisance  if  that  part  of  it  which 
is  at  Wilkins  Slough  can  be  so  removed.  Upon  this  point  we 
cannot  distinguish  the  case  at  bar  from  the  case  of  S.  &  B. 
Turnpike  Co.  v.  GreeUy  99  Ind.  205,  where  it  was  held  that 
plaintiff  could  protect  his  land  from  overflow  of  the  Big  Blue 
River  by  erecting  a  levee  on  its  bank  at  a  place  where  there 
was  "  a  depression  washed  out  across  the  lands  of  plaintifl"," 
and  where,  "when  there  was  a  rise  in  said  river,  the  water 
passed  out  over  said  lands  of  plaintifl","  although  it  caused  a 
greater  overflow  on  the  premises  of  defendant,  to  its  damage. 

Considering,  therefore,  all  the  facts  and  circumstances  of 
this  case,  and  confining  our  opinion  to  the  case  here  made,  we 
think  that  the  works  of  respondent  complained  of  by  appel- 
lant do  not  constitute  a  nuisance,  and  that  respondent  is  not 
legally  liable  for  the  incidental  damage  caused  thereby,  as 
above  described. 

Judgment  affirmed. 

Searls,  C.  J.,  concurred. 

Temple,  J.  (concurring).  I  concur  in  the  judgment  and  in 
the  opinion,  but  I  do  not  agree  to  the  construction  apparently 
placed  upon  the  case  of  Oreen  v.  Sioift,  47  Cal.  536,  and  upon 
the  case  of  Oreen  v.  State ,  73  Id.  29. 

Patterson,  J.  (concurring).  I  concur  in  the  judgment  on 
the  ground  that  the  character,  size,  and  operation  of  the  slough 
which  was  obstructed  cannot  be  satisfactorily  determined  from 
tlie  pleadings  upon  which  the  cause  was  submitted  and  de- 
cided. Before  a  court  of  equity  would  be  authorize  in  de- 
claring the  levees  and  dams  of  a  reclamation  district  to  be 
nuisances,  and  ordering  them  abated  as  such,  something  mor  ^ 
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should  be  shown  than  that  the  slough  obstructed  does  at  all 
times,  when  unobstructed,  "divide  the  waters  of  the  river  in 
times  of  flood,  and  carry  and  conduct  large  volumes  thereof 
to  the  south  westward,  away  from  the  lands  of  plaintiff,  to  a 
natural  basin." 

It  is  true,  the  complaint  alleges  that  said  slough  was  a 
natural  watercourse,  but  other  allegations  of  the  complaint 
and  answer  (which  must  be  taken  as  true)  leave  that  matter 
very  doubtful  and  unsatisfactory. 

The  state  and  its  grantees  are  charged  with  a  great  trust 
with  respect  to  swamp  and  overflowed  lands  under  the  laws 
by  which  they  are  granted,  and  it  is  by  no  means  clear  that 
that  trust  can  be  executed  if  we  apply  strictly  the  common- 
law  rules  applicable  to  nuisances  caused  by  the  obstruction 
of  natural  watercourses.  It  may  be  necessary,  under  our 
peculiar  conditions  as  to  seasons,  watersheds,  river  systems^ 
and  swamp-lands,  to  find  a  new  definition  for  the  term  "  natu- 
ral watercourse,"  if  we  are  to  apply  old  principles  to  the  innu- 
merable sloughs  which  are  found  in  our  overflowed  districts^ 
and  which  have  well-defined  banks  and  beds.  There  are 
channels  in  this  state  not  well  defined  in  bank  and  bed,  with- 
out water  in  them  during  certain  months  of  the  year,  yet  so 
important  in  operation  during  high  water  that  to  dam  thera 
would  be  disastrous  to  life  and  property;  and  there  are  sloughs 
running  out  from  the  rivers  in  the  low-lands  with  well-defined 
banks  and  beds,  and  with  water  running  bank-full  every  month 
in  the  year,  yet  so  unimportant  in  their  operation  that  to  close 
them  would  have  no  appreciable  effect  upon  the  river  or  its 
tributaries,  except  to  improve  the  same  for  navigation,  but  so 
numerous  in  the  overflowed  districts  that  to  restrain  the  ob- 
struction of  them,  simply  because  they  are  within  the  accepted 
definition  of  a  natural  watercourse,  would  in  many  instances 
prevent  the  reclamation  of  large  and  valuable  tracts  of  land 
which  the  state  and  its  grantees  have  undertaken,  and  are  in 
duty  bound,  to  reclaim.  The  dam  and  levee  complained  of 
were  constructed  in  1872,  and  have  ever  since  been  main- 
tained. This  action  was  commenced  January  20,  1883,  to 
procure  an  abatement  of  the  levee  and  dam,  and  recover  the 
sum  of  five  thousand  dollars  damages  alleged  to  have  been 
caused  by  the  destruction  of  plaintifl''s  growing  crops,  fences^ 
and  other  improvements,  and  it  does  not  appear  that  any  com- 
plaint was  made  prior  to  the  last-named  date. 

If  the  slough  is  one  which,  considering  the  end  to  be  accom- 
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plished  by  defendant,  and  with  due  regard  to  the  property 
rights  of  others,  could  not  lawfully  be  obstructed,  it  may 
be  fairly  inferred  that  plaintiff  would  have  discovered  the 
fact,  and  proceeded  to  have  the  obstruction  abated  long  before 
the  commencement  of  this  action.  The  delay  in  bringing  the 
fiuit  adds  to  the  uncertainty  arising  from  the  complaint  and 
answer  concerning  the  equity  of  plaintiff's  prayer  for  the  abate- 
ment of  the  levee  and  dam  as  a  nuisance. 


Riparian  Owner's  Right  to  Maintain  Dike  so  as  to  flood  the  land  of 
■an  owner  on  the  opposite  side  of  the  stream  in  time  of  freshet:  Burwell  v. 
ffobson,  65  Am.  Dec.  247,  and  note  254. 

Watercourse,  What  Constitutes:  Earl  v.  De  Hart,  72  Am.  Dec.  395, 
«nd  note  402. 

Tub  Right  of  Land-owner  to  protect  his  lands  from  overflow  from 
rivers,  by  means  of  dams  and  levees,  is  considered  in  the  note  to  Gerrish  v. 
'Clough,  97  Am.  Dec.  565-569. 


CoNNEAu  V.  Geis. 

r73  Califoenia,  176.J 

RuLB  OF  Court  Requiring  Party  Demanding  Jury  Trial  to  deposit  a 
certain  sum  with  the  clerk  of  court  as  jury  fees  before  the  commence- 
ment  of  the  trial  is  a  reasonable  regulation  of  the  mode  of  enjoyment  of 
the  right  of  jury  trial,  and  is  not  a  denial  or  impairment  of  the  right. 

Where  Deed  is  Executed  in  Consideration  of  Prior  Indebtedness, 
and  left  with  one  in  escrow  to  be  delivered  to  the  creditor  in  thirty  days 
if  such  debt  is  not  liquidated  within  that  time,  and  the  debt  is  not  paid, 
the  grantor  cannot  make  a  second  deed  to  one  who  has  notice  of  the 
escrow. 

Action  to  recover  possession  of  land.  All  the  parties  claim 
under  Manning  and  Steffin. 

S.  W.  Geis,  in  pro.  per.,  and  Frank  H.  Farrar,  for  the  appel- 
lant. 

Wright  and  Hazen,  for  the  respondent. 

By  Court,  Hayne,  C.  The  defendant  demanded  a  trial  by 
jury,  but  failed  to  deposit  the  sum  of  twenty-four  dollars, 
which,  according  to  its  rules,  the  court  required  to  be  deposited 
with  the  clerk  as  jury  fees  before  the  commencement  of  the 
trial.  The  case  was  thereupon  tried  without  a  jury,  and  judg- 
ment rendered  for  the  plaintiff.  The  first  question  is,  whether 
the  court  could  rightfully  require  the  advance  of  this  sura. 

We  think  that  the  advance  of  the  fees  was  a  reasonable  regu- 
Am.  St.  Rep.,  Vol.  II.— 50 
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lation  of  the  mode  of  enjoyment  of  the  right  of  a  jury  trial, 
and  that  the  making  of  such  a  regulation  cannot  be  said  to  be 
a  denial  or  impairment  of  the  right. 

The  expense  of  a  jury  demanded  by  a  party  is  expense  in- 
curred on  his  behalf,  and  at  his  instance.  It  is  reasonable 
and  just  that  he  should  bear  this  expense;  and  it  always  ha» 
been  the  law  and  the  practice  to  collect  it  from  one  or  the 
other  of  the  litigants.  The  point  is  not  and  could  not  be  that 
the  court  had  no  right  to  make  the  parties  pay  it,  but  that  it 
could  not  be  collected  in  advance.  But  if  the  court  has  the 
right  to  make  the  parties  pay,  it  does  not  seem  that  the  time 
of  its  collection  is  of  such  importance  as  to  change  the  char- 
acter of  the  requirement.  A  rule  requiring  the  fee  to  be  paid 
in  advance  is  a  reasonable  precaution  to  prevent  the  jurors 
from  being  defrauded  by  unscrupulous  parties,  and  to  prevent 
the  demand  of  a  jury  being  used  as  a  pretext  to  obtain  con- 
tinuances, and  thus  trifle  with  justice.  The  right  to  bring 
suit,  and  the  right  to  appeal  to  a  higher  court,  are  as  fully  se- 
cured by  the  constitution  as  the  right  to  a  trial  by  jury;  yet  it 
has  always  been  the  practice  to  collect  the  fees  therefor  before 
the  suit  is  commenced,  or  the  record  on  appeal  is  filed.  And 
we  do  not  see  how  such  a  proceeding  impairs  the  right  in  the 
one  case  any  more  than  in  the  other.  If  the  court  has  a  right 
to  require  the  payment  of  a  jury  fee  in  advance,  the  refusal  to 
pay  it  is  the  refusal  to  have  a  jury  trial;  and  since  this  is  the 
party's  own  act,  he  cannot  be  said  to  be  deprived  of  anything. 
Upon  analogous  principles,  it  was  held,  even  in  a  criminal 
case,  that  where,  after  a  demurrer,  a  defendant  refused  to 
plead,  such  refusal  was  a  refusal  of  a  jury  trial,  or  any  trial, 
and  that  judgment  should  be  entered  against  him  without 
further  ceremony,  the  court,  per  Sanderson,  C.  J.,  saying: 
*  The  intent  of  the  constitution  is  to  secure  every  person 
charged  with  crime  a  fair  and  impartial  trial  by  jury,  but  not 
to  place  it  in  his  power  to  evade  a  trial  altogether":  People  v. 
King,  28  Cal.  266. 

The  authorities  in  other  states  bear  out  the  proposition  that 
the  making  of  a  reasonable  regulation  of  the  mode  of  enjoy- 
ment of  the  right  of  trial  by  jury  is  not  a  denial  or  impairment 
of  the  right.  Thus  in  Biddle  v.  Commonwealth,  13  Serg.  &  R. 
410,  the  provision  was  for  a  trial,  in  the  first  instance,  before 
a  magistrate  without  a  jury;  but  upon  complying  with  the 
requisite  conditions,  the  party  could  appeal  to  a  higher  court, 
where  the  case  was  to  be  tried  by  a  jury.     The  condition  of 
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the  appeal  was,  that  the  party  should  make  aflBdavit  that  "he 
verily  believed  injustice  had  been  done  him,  and  that  the  ap- 
peal was  not  made  for  the  purpose  of  delay."  The  court  held 
that  there  was  no  impairment  of  the  right  of  trial  by  jury;  and 
Tilghman,  C.  J.,  delivering  the  opinion,  said:  "Laws  such  as 
these  promote  justice,  and  leave  the  substance  of  the  trial  by 
jury  unimpaired;  and  that  is  all  that  is  required  by  these  ex- 
pressions in  the  constitution."  A  similar  ruling  was  made  in 
Keddie  v.  Moore,  2  Murph.  45,  5  Am.  Dec.  518,  in  which  case 
the  condition  was,  that  the  party  should  give  a  bond,  tb*» 
court,  per  Locke,  J.,  saying:  "The  party  wishing  to  appeal  may 
be  subjected  to  some  inconvenience  in  getting  security,  but 
this  inconvenience  does  not,  in  this  nor  in  any  other  case 
where  security  is  required,  amount  to  a  denial  of  the  right." 
A  similar  ruling  was  made  in  Beers  v.  Beers,  4  Conn.  539,  10 
Am.  Dec.  186,  the  court,  per  Hosmcr,  C.  J.,  saying:  "A  law 
containing  arbitrary  and  unreasonable  provisions,  made  with 
the  intention  of  annihilating  or  impairing  the  trial  by  jury, 
would  be  subject  to  the  same  considerations  as  if  the  object 
had  been  openly  and  directly  pursued.  But  on  the  other 
hand,  every  reasonable  regulation  made  by  those  who  value 
this  palladium  of  our  rights,  and  directed  to  the  attainment  of 
the  public  good,  must  not  be  deemed  inhibited,  because  it  in- 
creases the  burden  or  expense  of  the  litigating  parties.  Such 
a  degree  of  morbid  sensibility  may  be  excited  on  this  subject 
as  to  generate  an  opinion  that  the  legal  requisition  of  the  bond, 
the  increase  of  jurors'  fees,  and  other  trivial  changes,  although 
imperiously  demanded  to  promote  justice  and  the  general 
convenience,  if  they  only  operate  to  subject  the  trial  by  jury 
to  a  burden  not  unreasonable,  are  a  violation  of  the  constitu- 
tion  As  the  interests  of  a  state,  however,  do  not  essen- 
tially depend  on  the  existence  of  one  right  only,  but  on  many, 
it  is  proper  to  preserve  them  generally,  and  not  to  sacrifice  one 
important  consideration  to  another  equally  important."  And 
similar  decisions  have  been  made  in  other  cases:  See  Jones  v. 
Eobbiiis,  8  Gray,  341;  Fliiit  River  etc.  Co.  y.  Foster,  5  Ga.  195; 
48  Am.  Dec.  248;  Morford  v.  Barnes,  8  Yerg.  456. 

The  foregoing  cases  seem  to  us  to  proceed  upon  the  principle 
above  stated,  viz.,  that  a  reasonable  regulation  of  the  mode  of 
enjoyment  is  not  a  denial  or  impairment  of  the  right,  although, 
in  the  cases  referred  to,  the  regulation  was  not  the  prepayment 
of  the  jury  fees.  But  in  Adams  v.  Corriston,  7  Minn.  456,  the 
precise  point  was  decided.     The  court  below  refused  a  jury 
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trial  because  the  defendant  declined  to  advance  a  jury  fee  of 
three  dollars,  and  tried  the  case  without  a  jury.  On  appeal, 
this  was  held  to  be  proper,  the  court,  per  Emmet,  C.  J.,  saying: 
"  The  objection  to  the  jury  fee  we  do  not  think  is  well  taken. 
It  is  altogether  too  broad.  It  is  not  that  the  fee  is  so  unrea- 
sonably high  as  to  impede  the  due  administration  of  justice, 
but  because  a  fee  is  charged  at  all.  We  can  see  no  valid 
objection  to  a  reasonable  fee  of  this  kind.  The  constitu- 
tion does  not  guarantee  to  the  citizen  the  right  to  litigate 
without  expense,  but  simply  protects  him  from  the  imposi- 
tion of  such  terms  as  unreasonably  and  injuriously  interfere 
with  his  right  to  a  remedy  in  the  law,  or  impede  the  due 
administration  of  justice.  And  that  a  party  who  demands  ' 
a  trial  by  jury  should  be  required  to  advance  a  small  jury  fee,  ^ 
whether  it  is  considered  as  a  tax  on  litigation  or  as  a  part  of  ^ 
the  expense  which  is  necessarily  incurred  in  his  behalf,  seems  ^ 
no  more  liable  to  a  constitutional  objection  than  is  the  require- 
ment that  the  fees  of  the  clerk,  sheriff,  and  other  officers  shall 
be  paid  in  advance  when  demanded.  If  the  clause  in  the 
constitution  means  that  we  shall  be  permitted  to  litigate  liter- 
ally *  without  price,'  there  is  an  end  to  all  fees,  from  the  issu- 
ing of  summons  to  the  entry  of  satisfaction  of  the  judgment." 
And  see  also  People  v.  Hoffman,  3  Mich.  248;  Randall  v.  Keh- 
lor,  60  Me.  44,  45;  11  Am.  Rep.  169;  Venine  v.  Archibald,  3 
Col.  165. 

If  it  be  objected  that  a  regulation  might  be  made  which 
would  amount  to  a  denial  of  the  right,  the  answer  is,  that  when 
such  shall  be  the  case,  the  court  will  doubtless  aflFord  the  ap- 
propriate remedy. 

Upon  the  merits,  the  case  turned  upon  the  delivery  of  a  deed 
to  the  plaintiff.  The  deed,  which  was  in  consideration  of  a 
prior  indebtedness  {Schluter  v.  Harvey,  65  Cal.  159),  was  left 
with  one  Perley  in  escrow.  There  is  a  conflict  in  evidence  as 
to  what  the  condition  was.  One  of  the  grantors  testified  on 
behalf  of  the  defendant  as  follows:  "The  contract  was,  that  if 
in  thirty  days  I  made  a  sale  of  the  property,  the  deed  was  to 
be  given  to  me,  and  if  I  did  not,  it  was  to  be  delivered  to  Con- 
neau."  On  the  other  hand,  Perley  testified  as  follows:  "  It  was 
left  with  me  by  consent  of  all  parties  to  be  delivered  to  Con- 
neau  in  case  Manning  and  Steffin  failed  to  sell  the  land  in 
thirty  days  and  pay  the  money;  ....  the  transaction  was  a 
complete  and  fair  understanding;  the  deed  was  delivered  to 
me,  to  remain  in  my  possession  for  thirty  days,  and  in  case 
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they  then  failed  to  pay  Conneau  his  mortgage  within  that  time, 
it  was  to  be  delivered  to  him."  In  view  of  this  conflict,  it  must 
be  taken  from  the  findings  in  favor  of  the  plaintiff  that  the 
payment  of  plaintifif's  indebtedness  was  part  of  the  condition 
upon  which  the  deed  was  to  be  inefi*ectual.  And  since  the 
money  was  not  paid,  Manning  and  Steffin  had  no  right  to 
make  a  second  deed  to  the  defendant,  who  took  with  notice  of 
the  escrow. 

We  therefore  advise  that  the  judgment  and  order  be  af- 
firmed. 

Belcher,  C.  C,  and  Poote,  C,  concurred. 

The  Court.     For  the  reasons  given  in  the  foregoing  opinion, 
judgment  and  order  are  affirmed. 

Hearing  in  bank  denied. 


Statute  Requirinq  Party  Demanding  Jury  to  Pay  the  jury  fee,  and 
tax  the  same  in  his  costs,  if  be  prevail,  is  constitutional :  Randall  t.  KehJor 
11  Am.  Rep.  169. 


Crossmore  v.  I'age. 

[73  Calipoenia,  213.1 
Indoeser  Discharged.  —  Option  Contained  in  Note,  that  the  holder 
thereof  may  treat  the  note  as  due  immediately  upon  default  in  the  pay- 
ment of  an  installment  of  interest  when  due,  must  be  exercised  within  a 
reasonable  time.  Delay  of  seven  months  before  attempting  to  exercise 
the  option  is  unreasonable,  and  discharges  an  indorser.  It  seems  that 
in  such  case  the  holder  should  wait  until  the  next  installment  of  interest 
was  due  and  unpaid,  and  then  insist  upon  his  option. 

A.  Muenter  and  J.  E.  Richardson^  for  the  appellant. 
Carter,  Smith,  and  Keniston,  for  the  respondent. 

By  Court,  Foote,  C.  Tliis  is  an  action  to  foreclose  a  mort- 
gage given  to  secure  the  payment  of  a  promissory  note  exe- 
cuted by  Page  to  Rhodes,  and  by  the  latter  indorsed  to  the 
plaintiif. 

The  court,  sitting  without  a  jury,  rendered  judgment  as 
prayed  for  against  both  Page  and  Rhodes,  but  upon  motion 
duly  made  granted  a  new  trial  as  to  Rhodes.  From  that  or- 
der the  plaintifl*  appeals. 
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The  note  to  secure  the  payment  of  which  the  mortgage  was 
executed  reads  as  follows:  — 
"  $8,153.50.  Stockton,  Cal.,  June  30,  1884. 

"On  or  before  three  years  after  date,  without  grace,  I 
promise  to  pay  to  Alonzo  Rhodes,  or  order,  the  sum  of 
$8,153.50,  payable  only  in  gold  coin  of  the  government  of 
the  United  States,  for  value  received,  with  interest  thereon 
in  like  gold  coin,  at  the  rate  of  eight  (8)  per  cent  per  annum, 
from  date  until  paid,  interest  payable  annually,  and  if  not  so 
paid  as  it  becomes  due,  to  be  added  to  the  principal,  and  be- 
come a  part  thereof,  and  bear  interest  at  the  same  rate;  but  if 
default  be  made  in  the  payment  of  the  interest,  as  above  pro- 
vided, then  this  note  shall  immediately  become  due  at  the 
option  of  the  holder  thereof.  C.  A.  Page." 

The  contract  was,  that  in  case  of  default  in  the  payment  of 
interest,  "  this  note  shall  immediately  become  due  at  the  op- 
tion of  the  holder  thereof."  This  is  not  the  same  as  saying 
that  the  note  shall  become  due  immediately  upon  the  option 
of  the  holder.  The  meaning  is,  that  the  note  is  to  become  due 
immediately  upon  the  default,  at  the  option  of  the  holder. 
And  this  is  a  different  thing  from  saying  that  it  shall  become 
due  seven  months  after  default,  at  the  option  of  the  holder. 
The  holder  was  entitled  to  a  reasonable  time  to  exercise  his 
option;  but  this  time  was  nothing  like  what  elapsed  before  the 
election  was  made.  To  allow  him  to  wait  seven  months  before 
doing  anything  would  be  to  make  the  contract  read  that,  in 
case  of  default,  the  holder  has  the  option  to  make  the  note  be- 
come due  at  an  indefinite  time  after  default;  whereas  what  it 
says  is,  that  it  shall  become  due  immediately  upon  the  de- 
fault, at  the  option  of  the  holder,  which  is  to  be  exercised  at 
furthest  within  u  reasonable  time.  In  exercising  a  right  like 
this,  the  holder  must  keep  within  the  terms  of  his  contract. 
Not  having  done  this,  he  had  to  wait  until  the  next  install- 
ment of  interest  should  fall  due  and  remain  unpaid,  which 
had  not  taken  place  when  this  action  was  brought. 

This  being  so,  it  may  well  be  presumed  that  the  court  be- 
low came  to  the  conclusion,  after  a  re-examination  of  the 
evidence  given  upon  this  point,  that  it  did  not  sustain  the 
decision,  and  therefore  granted  a  new  trial;  and  it  is  our  opin- 
ion that  the  order  made  in  the  premises  was  right,  and  should 
be  affirmed. 

Belcher,  C.  C,  and  Hayne,  C,  concurred. 
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The  Court.    For  the  reasons  given  in  the  foregoing  opinion, 
the  order  is  affirmed. 


Holder  of  Note  cannot  Recover  against  indorser,  nnless  he  shows  due 
diligence  in  making  demand  upon  the  maker,  and  notice  to  the  indorser  oi 
non-payment:  TcUe  r.  Sullimn,  96  Am.  Dec.  597,  and  note  612. 


Bell  v.  Hudson. 

[73  Califoenia,  285.J 

Iw  Action  for  Partnership  Accocntinq,  equity  will  refuse  to  interfere  on 
the  ground  that  the  claim  is  stale,  where  plaintiflF  has  allowed  twenty- 
five  years  to  elapse  before  attempting  to  enforce  his  rights,  during  all  of 
which  time  he  had  knowledge  of  all  the  facts,  and  there  was  no  impedi- 
ment to  the  prosecution  of  his  claim,  nor  had  he  made  any  demand  upon 
defendant,  nor  in  any  way  asserted  his  claim. 

In  Action  for  Partnership  Accounting,  objection  that  the  claim  is  stale 
may  be  raised  by  demurrer,  on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

In  Action  for  Partnership  Accounting  between  an  administrator  of  one 
partner  and  the  representatives  of  the  other,  if  the  complaint  is  insuffi- 
cient in  other  respects  it  is  not  cured  nor  made  sufficient  by  an  allega- 
tion that  the  real  property  "  has  at  all  times  since  the  same  was  acquired 
and  still  does  stand  in  the  names  of  said  partners,"  for  the  action  cannot 
be  considered  as  for  partition,  ejectment,  or  mesne  profits,  as  the  neces- 
sary allegations  to  support  either  are  not  made. 

Hundley  and  GaUy  and  A.  F.  Jones,  for  the  appellant. 

W.  C.  Belcher  and  William  G.  Murphy,  for  the  respondents. 

By  Court,  Hayne,  C.  According  to  the  complaint,  the  ma- 
terial facts  are  as  follows:  In  1849  John  A.  Bell  and  William 
M.  Bell  became  partners  "  in  the  business  of  buying  and  sell- 
ing stock,  and  the  purchase  of  real  and  personal  property." 
The  business  was  carried  on  until  the  death  of  John  A. 
Bell  in  1859,  at  which  time  there  was  on  hand,  belonging  to 
the  firm,  "  a  large  amount  of  personal  property,  consisting  of 
stock  cattle,  beef  cattle,  horses,  and  mares,  of  the  estimated 
value,  as  plaintiff  is  informed  and  believes  to  be  true,  of  fifty 
thousand  dollars;  real  estate  situated  in  the  county  of  Sutter 
and  state  of  California,  and  in  the  county  of  Westmoreland, 
state  of  Pennsylvania,  of  the  estimated  value,  as  plaintiff  is  in- 
formed and  believes  to  be  true,  of  ten  thousand  dollars;  which 
fiaid  real  estate  has  at  all  times  since  the  same  was  acquired 
and  still  does  stand  in  the  names  of  said  partners,  John  A. 
and  William  M.  Bell;  together  with  notes  and  other  demands 
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of  the  estimated  value  of  over  ten  thousand  dollars,  as  plain- 
tiff is  likewise  informed  and  believes  to  be  true,  besides  other 
property  to  the  plaintiflf  unknown." 

No  administration  was  had  upon  the  estate  of  John  A,  Bell 
until  June  3,  1885,  when  the  plaintiff  was  appointed  adminis-^ 
trator.  In  the  mean  time,  "  and  up  to  the  third  day  of  June,. 
A.  D.  1885,  the  said  William  M.  Bell  has  continued  and  did 
continue  individually  in  the  possession  of  the  whole  of  said  real 
and  personal  property,  and  to  manage  and  carry  on  said  busi- 
ness,'and  dispose  of  said  property,  and  to  collect  the  debts  and 
things  in  action,  and  to  manage  and  control  all  the  property 
in  any  wise  belonging  to  said  partnership,  and  during  the  time 
aforesaid  used  the  said  property  in  any  manner  he  saw  fit,  and 
has  sold  and  disposed  of  said  property,  and  changed  it  into 
other  property,  and  realized  thereon  large  sums  of  money,  the 
amount  of  which  plaintiff  does  not  know  and  cannot  ascer- 
tain." 

It  is  not  alleged  that  the  heirs  of  John  A.  Bell  were  ignorant 
of  these  proceedings  on  the  part  of  William  M.  Bell,  or  that 
there  were  any  impediments  to  the  prosecution  of  their  claims^ 
or  that  they  made  any  demand  upon  him,  or  in  any  way  as- 
serted their  claims,  during  his  lifetime.  He  died  on  June  3,. 
1885,  and  the  defendants  were  appointed  executors  of  his  will. 
The  complaint  goes  on  to  allege  that  "  the  said  plaintiff  ha& 
requested  and  demanded  of  the  said  defendants  a  statement 
and  account  of  said  copartnership  transactions,  which  the  said 
defendants  have  neglected  and  refused  to  give;  and  that  he 
demanded  of  the  said  defendants  that  they  deliver  over  all 
property  due  and  owing,  belonging  or  coming,  to  him  as  ad- 
ministrator of  the  estate  of  John  A.  Bell,  deceased;  and  that 
they  pay  over  to  him  as  such  administrator  all  sums  of  money 
as  were  due  to  the  estate  of  John  A.  Bell,  deceased,  as  his  part 
of  said  partnership  assets  and  property,  which  they  have  like- 
wise failed  to  do."  The  prayer  is  for  an  accounting,  and  for 
general  relief. 

The  court  below  sustained  a  demurrer  to  the  complaint,  and 
the  plaintiff  not  amending,  final  judgment  was  entered  in 
favor  of  the  defendants.  Two  grounds  are  urged  in  support 
of  the  judgment.  It  is  argued,  in  the  first  place,  that  the 
claim  is  barred  by  the  statute  of  limitations;  and  in  the  sec- 
ond place,  that  the  claim  is  so  stale  that  a  court  of  equity  will 
refuse  to  enforce  it. 

1.  In  *he  view  we  take  of  the  case,  it  is  unnecessary  to  pass 
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upon  the  first  question.  Assuming  in  favor  of  the  plaintiff 
what  we  are  inclined  to  think  is  true, — viz.,  that  the  trust  is 
not  one  of  those  implied  trusts  against  which  the  statute  runs, 
— we  think  that,  so  far  as  the  claim  for  relief  is  founded  upon 
the  partnership  transaction,  it  is  stale,  and  that  a  court  of 
equity  will  not  aid  its  enforcement. 

This  is  a  defense  peculiar  to  courts  of  equity,  and  applies, 
although  no  statute  of  limitations  governs  the  case:  Harwood 
V.  Railroad  Co,,  17  Wall.  81;  Sullivan  v.  Portland  etc.,  94  U.  S. 
811;  Godden  v.  Kimmell,  99  Id.  201;  Sheldon  v.  RocJcweU,  9 
Wis.  181;  76  Am.  Dec.  265;  Harrison  v.  Gibson,  23  Gratt.  212; 
Stout  V.  SeabrooJc,  30  N.  J.  Eq.  189,  190;  Matter  of  Neilley,  95 
N.  Y.  890;  Groenendyke  v.  Coffeen,  109  111.  329;  2  Story's  Eq. 
Jur.,  sec.  1520.  It  is  not  the  same  thing  as  equitable  estoppel, 
although  it  has  been  termed  a  quasi  estoppel:  2  Pomeroy's 
Eq.  Jur,,  sees.  816,  817;  and  hence  the  rules  governing  equita- 
ble estoppel  (see  Boggs  v.  Merced  Mining  Co.,  14  Cal.  279)  do 
not  apply.  The  ground  of  the  doctrine  was  stated  by  Taney, 
C.  J.,  delivering  the  opinion  of  the  supreme  court  of  the  United 
States  in  McKnight  v.  Taylor,  1  How.  168,  as  follows:  "We  do 
not  found  our  judgment  upon  the  presumption  of  payment; 
for  it  is  not  merely  on  presumption  of  payment,  or  in  analogy 
lo  the  statute  of  limitations,  that  a  court  of  chancery  refuses 
to  lend  its  aid  to  stale  demands.  There  must  be  conscience, 
good  faith,  and  reasonable  diligence  to  call  into  action  the 
powers  of  the  court.  In  matters  of  account,  where  they  are 
not  barred  by  the  act  of  limitations,  courts  of  equity  refuse  to 
interfere  after  a  considerable  lapse  of  time,  from  considera- 
tions of  public  policy,  and  from  the  diflSculty  of  doing  entire 
justice  when  the  original  transactions  have  become  obscure  by 
time,  and  the  evidence  may  be  lost." 

The  principal  foundations  of  the  doctrine  are  acquiescence 
and  lapse  of  time.  But  other  circumstances  will  be  taken 
into  consideration.  Thus  it  is  a  material  circumstance  that 
the  claim  was  not  made  until  after  the  death  of  those  who 
could  have  explained  the  transaction:  See  Mooers  v.  White,  6 
Johns.  Ch.  360;  Barnes  v.  Taylor,  27  N.  J.  Eq.  259;  German- 
American  Seminary  v.  Kiefer,  43  Mich.  Ill;  Bolton  v.  Dickens, 
4  Lea,  577;  Hatcher  v.  Hall,  77  Va.  578.  So  it  has  been  held 
that  a  change  in  the  value  and  character  of  the  property  may 
be  material:  Bliss  v.  Prichard,  67  Mo.  187;  Allen  v.  Allen,  47 
Mich.  79.  But,  as  stated  by  Davis,  J.,  in  McQuiddy  v.  Ware, 
20  Wall.  19,  "  there  is  no  artificial  rule  on  such  a  subject,  but 
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each  case  as  it  arises  must  be  determined  by  its  own  particu- 
lar circumstances."  In  other  words,  the  question  is  addressed 
to  the  sound  discretion  of  the  chancellor  in  each  case:  Brown 
V.  County  of  Buena  Vista,  95  U.  S,  160;  Rayner  v.  Pearsally  3 
Johns.  Ch.  *586;  Landrum  v.  Union  Bank,  63  Mo.  66. 

The  following  decisions  are  instances  of  the  application  of 
the  rule  to  facts  similar  to  the  facts  of  the  case  under  consid- 
eration: In  GroenendyJce  v.  Coffeen,  109  111.  339,  which  was  a 
suit  by  the  heirs  of  the  deceased  partner  for  an  accounting,  it 
was  held  that  a  delay  of  sixteen  years  rendered  the  claim 
etale.  In  Codman  v.  Rodgers,  10  Pick.  119,  which  was  a  suit 
for  an  accounting  brought  by  the  representatives  of  the  de- 
ceased partner  against  the  representatives  of  the  surviving 
partner,  it  was  held  that  a  delay  of  seventeen  years  rendered 
the  claim  stale.  In  Harris  v.  Hillegas,  66  Cal.  79,  which  was  a 
similar  case,  it  was  held  that  a  delay  of  somewhat  over  tweaty 
years  rendered  the  claim  stale.  And  like  decisions  were  made 
in  Ray  v.  Bogart,  2  Johns.  Cas.  432,  and  Harlow  v.  Lake  Supe- 
rior Co.,  41  Mich.  584.  And  in  McEwin  v.  Gillespie,  3  Lea, 
205,  which  was  a  similar  case,  it  was  held  that  a  delay  of 
twenty-one  years  rendered  the  claim  stale. 

Now,  in  the  present  case,  the  complaint  does  not  allege  that 
the  heirs  of  John  A.  Bell  had  not  knowledge  of  the  proceed- 
ings of  William  M.  Bell,  or  that  there  was  any  impediment  to 
their  action,  and  consequently  it  must  be  presumed  that  they 
had  such  knowledge,  and  that  there  were  no  such  impedi- 
ments: Marsh  V.  Whitmore,  21  Wall.  184,  185;  McQuiddy  v. 
Ware,  20  Id.  19;  Harwood  v.  Railroad  Co.,  17  Id.  81.  Such 
being  the  case,  we  think  that  the  fact  that  they  delayed  the 
assertion  of  their  claim  until  the  death  of  the  surviving  part- 
ner, a  period  of  twenty-five  years,  is  suflScient  to  make  their 
claim  stale. 

It  is  contended,  however,  that  this  question  cannot  be  raised 
on  demurrer.  But  the  preponderance  of  authority  (and  we 
think  the  better  reason)  is  to  the  eflfect  that  it  can:  Landsdale 
v.  Smith,  106  U.  S.  392;  Bliss  v.  Pnchard,  67  Mo.  189,  190; 
Shorter  v.  Smith,  56  Ala.  210.  The  defense  is,  in  substance, 
that  the  bill  does  not  show  equity;  or  in  the  language  of  our 
statute,  that  the  complaint  does  not  state  facts  suflBcient  to 
constitute  a  cause  of  action.  This  is  a  ground  of  demurrer 
under  our  system. 

We  think,  therefore,  that  so  far  as  the  claim  for  relief  is 
founded  on  the  partnership  transactions,  a  court  of  equity  will 
Dot  enforce  it. 
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2.  But  the  complaint  alleges  that  the  real  property  "  has  at 
all  times  since  the  same  was  acquired,  and  still  does  stand  in 
the  names  of  said  partners,  John  A.  and  William  M.  Bell." 
Does  this,  in  connection  with  the  other  allegations,  state  a 
cause  of  action  of  any  kind  ?  We  think  not.  The  action  can- 
not be  considered  as  for  partition  between  co-tenants  because 
the  administrator  is  not  a  co-tenant,  and  cannot  bring  such  an 
action:  Freeman  on  Cotenancy  and  Partition,  sec.  454.  It 
cannot  be  treated  as  an  action  of  ejectment  between  co-ten- 
ants, because  what  is  alleged  does  not  amount  to  an  averment 
of  ouster.-  Carpentier  v.  Webster,  27  Cal.  561;  Carpentier  v. 
Mendenhall,  28  Id.  487;  87  Am.  Dec.  135;  and  it  cannot  be 
treated  as  an  action  for  mesne  profits,  because  (if  for  no  other 
reason)  there  is  no  averment  that  the  use  of  the  land  was  of 
any  value. 

We  see  no  aspect  in  which  the  complaint  states  a  cause  of 
action;  and  we  therefore  advise  that  the  judgment  be  affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

The  CouET.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 

Stale  Claims.  —  The  general  principles  which  govern  courts  of  equity  in 
permitting  a  defendant  to  avail  himself  of  the  Isiches  of  the  plaintiff  in  prose- 
cuting his  claim  are  exhaustively  considered  in  the  note  to  Smith  v.  Thompson, 
54  Am.  Dec.  130,  so  that  it  becomes  unnecessary  to  discuss  here  the  right 
which  courts  of  chancery  have  to  act  in  cases  where  there  has  been  gross 
laches  or  unreasonable  delay:  See  also  1  Pomeroy's  Eq.  Jur.,  sees.  418,  419; 
Steams  v.  Page,  7  How.  819,  829;  Wagner  v.  Baird,  7  Id.  258;  Speidell  v. 
Heinrid,  15  Fed.  Rep.  757.  We  would  add  here,  however,  that  "what  con- 
stitutes a  stale  equity  is  a  vexed  question  hardly  susceptible  of  an  accurate 
definition.  Length  of  time  alone  is  not  a  test  of  staleness ";  the  question 
must  be  determined  by  the  facts  and  circumstances  of  each  case,  and  accord- 
ing to  right  and  justice:  Pascliall  v.  Hinderer,  20  Ohio  St.  5G8,  580;  Brown  v. 
County  of  Buena  Vista,  95  U.  S.  159;  Jeffery  v.  Fitch,  46  Conn.  601,  605;  1 
Sugden  on  Vendors,  8th  Am.  ed.,  Perkins's  notes,  387,  note  jp^.  The  court 
is  not  confined  to  the  statutory  period  of  time  in  determining  whether  or  not 
the  demand  is  stale,  but  may  refuse  relief  in  cases  where  the  delay  is  less  or 
greater  than  that  named  in  the  statute:  Wood  on  Limitations  of  Action?, 
ed.  1883,  sec.  60,  p.  122;  1  Sugden  on  Vendors,  8th  Am.  ed.,  Perkins's  notes, 
387,  note  p';  1  Perry  on  Trusts,  3d  ed.,  sec.  230. 

Laches  and  Acquiescence  Distinguished.  —  An  important  distinction  ia 
made  by  some  of  the  authorities  between  lapse  of  time  or  laches  and  lying  by 
or  acquiescence:  Leeds  v.  Amherst,  2  Phill.  C.  C.  123;  Fisher  v.  Boody,  1  Curt. 
206,  219;  Arclibold  v.  Scully,  9  H.  L.  Cas.  383;  Clark  v.  Potter,  32  Ohio  St.  61. 
So  it  is  said  in  Wood  on  Limitations  of  Actions,  ed.  1883,  sec.  62,  \>.  126,  that 
' '  while  the  words  '  laches '  and  '  acquiescence '  are  often  used  as  similar  in 
meaning,  the  distinction  in  their  import  is  both  great  and  important.    Laches 
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Imports  a  merely  passive,  while  acquiescence  implies  active,  assent;  and 
while,  where  there  is  no  statutory  limitation  applicable  to  the  case,  courts  of 
Equity  would  discourage  laches  and  refuse  relief  after  great  and  unexplained 
delay,  yet  where  there  is  such  a  statutory  limitation,  they  will  not  anticipate 
it  as  they  may  where  acquiescence  haa  existed."  It  was  held,  however,  in 
Li/e  Ass'n  of  Scotland  v.  Siddal,  3  De  Gex,  F.  &  J.  72,  that  the  two  proposi- 
tions of  a  bar  from  length  of  time  or  laches  and  by  acquiescence  were  not 
distinct,  but  constituted  only  one  proposition. 

Now,  while  lying  by  and  acquiescence  would  in  many  cases  by  analogy  to 
the  doctrine  of  estoppel  preclude  a  party  from  asserting  cUimed  rights  in 
equity  to  the  detriment  of  others  who  had  relied  in  good  faith  upon  such 
Acts,  yet  lying  by  and  acquiescence  are  of  necessity  an  important  factor  in 
determining  whether  there  have  been  such  laches  as  to  constitute  a  bar  to  re- 
lief in  equity.  So  it  was  declared  by  the  court  in  Life  Asa'n  of  Scotland  v. 
Siddal,  3  De  Gex,  F.  &  J.  72,  that  length  of  time,  where  it  does  not  operate  as 
a  statutory  or  positive  bar,  operates  as  evidence  of  assent  or  acquiescence, 
and  to  the  same  effect  are  the  words  of  the  court  in  Lindsay  Petroleum  Co. 
v.  Hurd,  L.  R.  5  P.  C.  221,  239,  where  it  is  held  that  "the  doctrine  of 
laches  in  courts  of  equity  is  not  an  arbitrary  or  a  technical  doctrine.  Where  it 
would  be  practically  unjust  to  give  a  remedy,  either  because  the  party  has 
by  his  conduct  done  that  which  might  fairly  be  regarded  as  equivalent  to  a 
waiver  of  it,  or  where  by  his  conduct  and  neglect  he  has,  though  perhaps 
not  waiving  that  remedy,  yet  put  the  other  party  in  a  situation  in  which  it 
would  not  De  reasonable  to  place  him  if  the  remedy  were  afterwards  to  be 
asserted,  in  either  of  these  cases,  lapse  of  time  and  delay  are  most  material. 
But  in  every  case,  if  an  argument  against  relief  which  otherwise  would  be 
just  is  founded  upon  mere  delay,  that  delay  of  course  not  amounting  to  a  bar 
by  any  statute  of  limitations,  the  validity  of  that  defense  must  be  tried 
upon  principles  substantially  equitable.  Two  circumstances  always  im- 
portant in  such  cases  are  the  length  of  the  delay,  and  the  nature  of  the  acts 
done  during  the  interval  which  might  affect  either  party,  and  cause  a  balance 
of  justice  or  injustice  in  taking  the  one  course  or  the  other  so  far  as  relates 
to  th.-  remedy." 

Distinction  between  Executory  and  Executed  Interests.  —  A  fur- 
ther distinction  is  also  made  by  the  courts  between  executory  and  execuu-*l 
interests  in  passing  upon  the  question  whether  there  have  been  laches  oi 
acquie3cence,  greater  laches  being  required  in  the  latter  than  in  the  former 
case,  since  in  executed  interests  mere  laches  will  not  alone  disentitle  a  party 
to  relief;  something  more,  such  as  waiver  or  abandonment,  being  required: 
Clarke  v.  Hart,  G  H.  L.  Cas.  632,  654. 

Specific  Perforuakcb  Generally.  —  Aa  to  when  specific  performance 
is  barred  by  staleness  of  the  claim,  see  note  to  54  Am.  Dec.  132;  Hilliard  on 
Vendors,  2d  ed.,  181,  and  note. 

In  Cases  of  Partnersliip  Agreements,  delay  or  laches  may  furnish  a  ground 
for  the  court  to  refuse  to  decree  specific  performance  of  the  contract,  espe- 
cially in  cases  of  mining  partnerships  or  others,  which  are  speculative  in 
their  nature:  Bell  v.  Hudson,  73  Cal.  285;  Harris  v.  Hillegass,  54  Id.  463; 
Clegg  v.  Edmonson,  8  De  Gex,  M.  &  G.  787;  Walker  v.  Jeffreys,  1  Hare,  341. 
There  are  exceptions,  however,  to  this  rule,  where  the  courts  have  granted 
the  relief  sought,  although  the  claim  has  become  stale:  McOuire  v.  Ramsey^ 
9  Ark.  518;  Coleman  v.  Marble,  9  La.  Ann.  476;  Ludlow  v.  Cooper,  4  Ohio  St. 
1;  Ray  v.  Bogart,  2  Johns.  Cas.  432. 
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Agents.  — In  caasa  wliere  an  agent  has  Bought  to  avail  himself  of  an  ad- 
vantageous transaction  by  reason  of  his  confidential  relation  as  employee, 
and  such  transaction  is  endeavored  to  ba  set  aside  after  a  lapse  of  time,  or 
the  transaction  has  become  a  stale  demand,  the  rale  seems  to  be  that  it  ia 
very  difficult  for  a  confidential  agent  to  set  up  as  an  available  defense  tha 
laches  of  his  employer,  since  it  is  hia  duty,  so  long  as  the  relation  continues, 
to  guard  against  his  employer's  negligence  in  all  his  transactions,  and  more 
particularly  those  in  which  he,  as  agent,  is  concerned.  "Length  of  time 
weighs  less  in  this  case  than  any  other  ":  Note  4  to  Crowe  v.  Ballard,  1  Ves. 
Jr.,  Sumner's  ed.,  citing  Beaumont  v.  Bonltbee,  5  Ves.  492,  494;  7  Id.  609; 
Hardwiche  v.  Vernon,  14  Id.  511;  see  further,  as  to  fiduciary  and  confidential 
relations,  McDonald  v.  McDonald,  1  Bligh,  336;  Lewe3  v.  Morgan,  5  Price, 
42;  Berkmeyer  v.  Kellerman,  32  Ohio  St.  257.  But  where  an  attorney  sold 
his  client's  bonds  at  a  public  sale,  and  bought  them  himself,  giving  their  full 
value  at  the  time  for  them,  it  was  held  that  it  was  too  late  for  the  client  to 
obtain  any  relief  in  equity,  he  having  acquiesced  in  the  purchase  for  twelve 
years:  Marsh  v.  Whitmore,  21  Wall.  178. 

Parent  and  Child.  —  Where  a  child  made  a  voluntary  settlement  upon 
his  father  while  under  his  influence,  but  thereafter  was  emancipated  from 
parental  control,  and  for  nine  years  was  in  a  position  to  assert  his  rights, 
but  neglected  to  do  so  during  that  time,  and  then  filed  a  bill  asking  that  the 
deed  might  be  set  aside,  the  relief  asked  was  refused,  and  the  court  observed 
that  "  if  it  be  shown  that  the  influence  is  gone,  the  court  expects  steps  to  ba 
taken  especially  in  regard  to  these  family  matters,  in  order  that  persons  may 
know  what  line  of  conduct  they  are  to  adopt  where  there  is  a  transaction 

which  may  be  subject  to  be  impugned The  court  requires  a  person 

to  be  prompt  in  asserting  his  right  in  a  case  of  this  description,  wheru  the 
whole  conduct  and  life  of  the  father  is  framed  upon  the  supposition  that  the 
property  is  in  the  state  in  which  it  is  until  it  is  disputed  ":  Turner  v.  Collinn, 
20  Week.  Rep.  305;  41  L.  J.  558;  L.  R.  7  Ch.  329.  In  the  foUowing  case,  a 
daughter,  for  a  nominal  consideration,  very  soon  after  attaining  her  majority, 
gave  to  her  father,  who  was  also  her  guardian,  a  life  interest  in  part  of  her 
real  estate.  Sixteen  months  thereafter  she  married,  and  seven  years  ait/cr 
the  execution  of  the  indenture  she  died.  Three  years  after  her  decease,  her 
husband,  on  whom  her  rights  had  devolved,  brought  a  bill  in  equity,  asking 
to  have  the  father  declared  a  trustee  of  the  life  estate,  and  an  account  of  tha 
rents  and  profits  which  accrued  prior  to  the  daughter's  minority  and  afterwards. 
It  was  held,  that  if  the  bill  had  been  filed  shortly  after  the  transaction,  or 
even  near  the  time  of  the  marriage,  it  might  have  been  set  aside,  since  courts 
look  with  great  jealousy  upon  all  transactions  of  such  a  character  between 
parent  and  child,  but  that  a  delay  of  ten  years  was  such  laches  that  the  bil' 
could  not  be  sustained,  and  it  was  accordingly  dismissed  on  that  grounu; 
WrlglU  v.   Vanderplank,  2  Kay  &  J.  1;  1  Perry  on  Trusts,  3d  ed.,  sec.  201. 

MEMBER.S  OF  TUE  Same  Family.  — As  a  rule,  the  delay  is  not  so  preju- 
dicial where  all  the  parties  are  members  of  the  same  family  as  in  case  of 
strangers:  Paschall  v.  Hindercr,  28  Ohio  St.  568,  582,  citing  Laver  v.  Fielder, 
9Jur.,  N.  S.,  190. 

Guardian  and  Ward.  —  A  bill  in  equity  for  an  accounting,  and  for  set- 
ting aside  a  release  given  by  tlie  ward  in  ignorance  of  her  rights,  will  lie 
against  the  guardian  and  against  his  sureties  on  his  bond,  who  had  notice  of 
the  fraudulent  character  of  the  release,  although  the  action  is  brought  within 
eight  years  after  the  ward  arrives  at  majority,  it  appearing  that  she  had  no 
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knowledge  of  her  rights  antil  about  a  year  before  bringing  anit:  Carter  v. 
Tke,  120  ni.  277. 

Judgments. — A  court  of  equity  will  open  a  judgment  upon  a  petition 
brought  within  a  reasonable  time  after  the  fact  that  such  judgment  exists 
comes  to  the  party's  knowledge,  he  having  had  no  notice  of  the  pendency  of 
the  suit,  and  it  makes  no  difference  that  the  time  fixed  by  the  statute  oJ 
Mraitations  has  expired:  Jcffery  v.  Fitcht  46  Conn.  601,  605.  But  relief  will 
bo  refused  where  it  is  sought  to  set  aside  a  judgment  obtained  by  fraud,  if  iv 
appears  that  the  complainant  has  not  exercised  proper  diligence,  and  tha^ 
the  petition  was  not  brought  until  seven  years  after  the  judgment  was  ob- 
tained: Brown  v.  County  of  Buena  Vista,  95  U.  S.  157;  and  a  party  who 
seeks  the  aid  of  4  court  of  equity  for  relief  against  a  judgment,  on  account 
of  a  matter  which  would  have  been  a  good  defense  at  law,  must  show  that 
his  failure  to  make  his  defense  was  not  owing  to  his  own  neglect  or  want  of 
diligence,  since  in  no  case  will  a  court  of  equity  relieve  a  person  against  the  con- 
sequences of  his  own  laches:  Drinkard  v.  Ingram,  21  Tex.  650;  73  Am.  Dec.  250. 
Although  mere  irregularities  may  be  cured  by  lapse  of  time,  yet  such  is  not  the 
case  if  the  proceedings  are  void:  Shaefer  v.  Gates,  2  B.  Mon.  457;  38  Am.  Deo. 
164;  and  in  favor  of  a  judgment,  it  is  held  that  facts  which  are  indispensable  to 
its  validity  may  be  presumed  after  a  lapse  of  time,  although  they  are  not  ap- 
parent on  the  record:  Id.  So  in  case  of  a  delay  of  forty-three  years  everything 
is  presumed  in  favor  of  a  judicial  act  not  shown  to  have  been  unauthorized: 
Shackelford  v.  Miller,  9  Dana,  278.  In  Sullivan  v.  Andre,  4  Hughes,  290,  6 
Fed.  Rep.  641,  the  facts  were  these:  A  bill  was  filed  in  1879  to  set  aside  a  dis- 
tribution of  personal  estate  made  in  1869,  and  it  appeared  that  the  complain- 
ants were  aliens;  that  they  first  learned  of  the  intestate's  death  in  1874,  and 
had  instituted  a  suit  in  1876  to  set  aside  the  distribution,  which  suit  they 
were  obliged  to  discontinue;  and  that  they  had  used  every  endeavor  to  ascer- 
tain the  parties  to  whom  the  money  had  been  distributed,  and  upon  finding 
one  of  them,  had  brought  this  action.  It  was  held,  in  view  of  the  facts, 
that  lapse  of  time  was  not  a  bar. 

A  Judicial  Sale.  —  The  court  refused  to  set  aside  a  judicial  sale  where  there 
had  been  laches  in  delaying  to  bring  a  suit  for  five  years:  Harwood  v.  Rail 
road  Co.,  17  Wall.  78. 

ExeaUion  Sale.  —  Equity  will  not  interfere  to  set  aside  a  sale  of  real  estate 
made  under  an  execution,  where  the  party  seeking  relief  has,  without  excuse, 
failed  to  avail  himself  of  his  rights  at  the  proper  time,  since  justice  requires 
that  one  must  suflFer  for  his  own  laches  in  such  a  case,  although  a  large  estate 
be  sacrificed  for  a  small  sum  of  money:  Stone  v.  Gardner,  20  111.  304;  71  Am. 
Dec.  268. 

That  Dehakd  is  Stale  cannot  be  Availed  of  aoainst  thb  Government, 
nor  is  laches  imputable  to  it  on  account  of  negligence  of  its  public  officers  or 
its  agents.  This  doctrine  is  well  settled:  United  States  v.  CUi/ of  Alexandria^ 
4  Hughes,  545;  22  Myer's  Fed.  Dec.,  sec.  327.  The  court  said  in  this  case 
that  "  the  general  principle  is,  that  laches  are  not  imputable  to  the  govern- 
ment; the  utmost  vigilance  would  not  save  the  public  from  the  most  serious 
losses  if  the  doctrine  of  laches  could  be  applied  to  its  transactions  ";  but  the 
exception  is  made  as  to  third  parties,  who  are  strangers  to  transactions 
as  to  which  the  negligence  may  occur:  IJaehnlen  v.  Commonwealth,  13  Pa.  St. 
617;  53  Am.  Dec.  502,  and  note  503;  United  States  v.  Williams,  4  McLean, 
507;  Sedgwick  and  Wait's  Trial  of  Title  to  Land,  2d  ed.,  sec.  753  a;  United 
States  V.  Kirkpatrick,  9  Wheat.  720;  United  States  v.  Little  Miami  etc.  E. 
C,  1  Fed.  Rep.  701;    United  States  v.  Van  Zandt,   11  Wheat.   184;  United 
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States  V.  Barrowclif,  3  Ben.  519;  Mclntyre  v.  Tliompson,,  4  Hughes,  562.  Bub 
see  7  Opin.  Att'y-G^en-  614,  where  it  i3  said  that  rights  of  action  in  favor 
of  the  United  States  are  not  barred  in  the  absence  of  a  special  provision  by 
act  of  Congress,  and  citing  United  States  v.  Knight,  14  Pet.  311,  315;  Uruted 
States  V.  Hoar,  2  Mason,  311;  though  laches  may  be  availed  of  by  the  gov- 
ernment as  against  the  claimant  of  a  grant:  United  States  v.  Moore,  12  How. 
223.  As  to  claims,  however,  which  are  presented  against  the  United  States, 
it  is  said  that  *'  the  presumption  and  inference  "  arising  from  staleness  of  a 
demand  "may  be  rebutted  by  other  evidence  accounting  for  the  delay,  and 
explaining  that  it  arose  from  other  causes  ":  2  Opin.  Att'y-Gen.  464. 

The  Rule  Governing  Trusts.  —  Laches  does  not  operate  as  a  bar  to 
purely  equitable  trusts  which  are  direct,  continuing,  or  express:  Hightower  v. 
Thornton,  8  Ga.  486;  52  Am.  Dec.  412;  and  see  notes  24  Id.  569;  12  Id.  372. 
Although  "time  does  not  bar  a  direct  trust  where  the  relation  of  trustee  and 
cestui  que  trust  is  admitted  to  exist,  yet  diligence  must  be  used  to  establish 

a  constructive  trust  on  the  ground  of  fraud A  constructive  trust  will 

bo  barred  by  long  acquiescence,  although  the  fraud  was  evident,  and  the  re- 
lief was  originally  clear":  1  Perry  on  Trusts,  3d  ed.,  sees.  228  et  seq. ;  see 
Speidel  v.  IJenrid,  15  Fed.  Rep.  753,  and  note  758;  Oodden  v.  Kimmel,  99 
U.  S.  201,  212;  22  Myer's  Fed.  Dec,  sec.  315;  Etting  v.  Marx,  4  Hughes, 
312;  4  Fed.  Rep.  673;  22  Myer's  Fed.  Dec,  sec.  325.  A  very  concise  rule 
and  clear  statement  of  the  law  on  this  question,  of  what  trusts  are  and  what 
trusts  are  not  barred,  is  given  by  Judge  Story.  He  says:  "It  is  often  sug- 
gested that  lapse  of  time  constitutes  no  bar  in  cases  of  trust.  But  this  prop- 
osition must  be  received  with  its  appropriate  qualifications.  As  long  as  the 
relation  of  trustee  and  cestui  que  trust  is  acknowledged  to  exist  between  the 
parties,  and  the  trust  is  continued,  lapse  of  time  can  constitute  no  bar  to 
an  account,  or  other  proper  relief,  for  the  cestui  que  t)~ust.  But  where  this 
relation  is  no  longer  admitted  to  exist,  or  time  and  long  acquiescence  have 
obscured  the  nature  and  character  of  the  trust,  or  the  acts  of  the  parties,  or 
other  circumstances,  give  rise  to  presumptions  unfavorable  to  its  continu- 
ance, —  in  all  such  cases  a  court  of  equity  will  refuse  relief  upon  the  ground 
of  lapse  of  time  and  its  inability  to  do  complete  justice.  This  doctrine  will 
apply  even  to  cases  of  express  trust;  and  a  foiiiori  it  will  apply  with  in- 
creased strength  to  cases  of  implied  or  constructive  trusts":  2  Story's  Eq. 
Jur.,  13th  ed.,  sec.  1520  a;  Pomeroy's  Eq.  Jur.,  sees.  418,  419,  1080;  Angell  on 
Limitations,  6th  ed.,  sees.  166-169,  171,  174-178,  468-472;  Prevost  v.  Oraiz,  6 
Wheat.  497.  In  consideration  of  this  question,  the  words  of  the  court  in 
Michoud  V.  Girod,  4  How.  503,  561,  are  important.  It  is  said  in  that  case 
that  the  time  within  which  a  constructive  "trust  will  be  barred  must  de- 
pend upon  the  circumstances  of  the  case:  Boone  v.  Cliiles,  10  Pet.  177. 
There  is  no  rule  in  equity  which  excludes  the  consideration  of  circumstances; 
and  in  a  case  of  actual  fraud,  we  believe  no  case  can  be  found  in  the  books  in 
which  a  court  of  equity  has  refused  to  give  relief  within  the  lifetime  of  either 
of  the  parties  upon  whom  the  fraud  is  proved,  or  within  thirty  years  after  it 
has  been  discovered  or  become  known  to  the  party  whose  rights  are  afifected 
by  it ":  See  also  Tiffany  and  BuUard's  Law  of  Trusts  and  Trustees,  ed.  1862, 
718,  719;  1  Perry  on  Trusts,  3d  ed.,  sec  229. 

Instances  of  Trusts  Barred  and  not  Barred.  —  A  cestui  que  trust  cannot  b© 
bound  by  acquiescence,  except  when  he  has  been  fully  informed  of  his  rights 
and  all  the  material  facts  and  circumstances  of  the  case:  Life  Ass'n  of  Scot- 
land v.  Siddal,  3  De  Gex,  F.  &  J.  74.  A  delay  of  twelve  years  after  the 
expiration  of  a  trust,  or  ten  years  after  the  death  of  the  trustee,  does  not 
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constitnte  Bach  laches  as  to  bar  the  representatives  of  a  cestui  que  trust  from 
the  right  to  a  trust  account:  Dickenson  v.  Holland,  2  Beav.  310.  Although 
ia  regard  to  express  trusts,  lapse  of  time  is  not  as  a  rule  considered,  yet 
where  the  cestui  que  trust  was  guilty  of  gross  laches,  it  was  held  that  the 
iTxle  did  not  apply:  De  Busche  v.  Alt,  L.  R.  8  Ch.  D.  286.  But  equity  will 
not  enforce  a  trust  in  behalf  of  creditors  who  have  slept  on  their  rights  for 
twenty  years,  such  delay  being  unreasonable:  McKnighJt  v.  Taylor,  1  How. 
161.  Where  there  has  been  a  great  lapse  of  time  or  laches  on  the  part 
of  the  cestui  que  trust,  a  resulting  trust  will  not  be  enforced,  especially  not 
against  occupation  under  a  deed  or  against  an  adverse  holding:  1  Perry  on 
Trusts,  3d  ed.,  sec.  141.  In  a  recent  case  in  Massachusetts  the  following 
facts  appeared:  The  plaintiff's  testator  became  a  surety  on  the  probate  bond 
of  a  trustee  in  1855.  An  account  was  rendered  by  the  trustee  in  1856,  but 
no  other  was  rendered,  except  one  occasionally  to  the  cestuis  que  trust.  The 
trustee  in  1864  pledged  certain  stock  of  the  trust  estate  to  a  bank  as  security 
for  indebtedness  to  it  from  his  firm.  The  bank  had  notice  that  the  stock  be- 
longed to  the  trust  estate,  but  thereafter,  in  1867,  sold  the  same  at  the  trus- 
tee's request,  and  the  amount  realized  therefrom  was  applied  on  the  debt. 
No  benefit  was  received  by  the  trust  estate  from  such  disposal  of  the  stock. 
The  surety  was  secured  by  the  trustee  in  18i/8,  but  in  1869,  upon  being  re- 
leased by  the  court  from  the  bond,  gave  up  his  security.  The  cestuis  que  trust 
first  learned  of  the  breach  of  trust  in  August,  1877.  A  suit  was  commenced 
apon  the  bond  in  November,  1877.  Thereafter,  in  1878,  the  original  trustee 
was  removed,  and  another  trustee  appointed.  A  judgment  for  the  penal  sum 
of  the  bond  was  rendered,  although  the  full  amount  due  on  the  execution 
was  not  at  that  time  determined.  Before  filing  their  bill  in  equity,  the  plain- 
tiffs paid  the  amount  due,  so  far  as  ascertainable,  and  subsequently  thereto 
they  paid  the  balance  in  full  on  the  execution.  In  1 884  they  brought  this 
petition  against  the  bank  to  recover  the  sum  paid  on  the  judgment  and  execu- 
tion. It  was  held  that  there  was  no  such  laches  on  the  part  of  the  cestuis  que 
trust  in  failing  to  call  for  an  account  as  would  prevent  them  from  following 
the  funds  into  the  bank,  since  they  had  no  knowledge  of  the  breach  of  trust 
until  1877,  and  that  the  pendency  of  the  suit  on  the  bond  justified  the  delay 
necessary  to  defend  it,  that  the  delay  was  not  unreasonable,  and  was,  there- 
fore, no  sufficient  ground  of  defense,  and  that  it  would  be  inequitable  to 
deprive  the  plaintiffs  of  their  remedy  on  account  of  it:  Blake  v.  Traders 
Naiional  Bank,  145  Mass.  13. 

But  a  direct  trust  not  cognizable  at  law,  though  falling  exclusively  within  the 
jurisdiction  of  courts  of  equity,  is  not  subject  to  the  doctrine  of  stale  demand 
Aa  a  defense,  where  the  bill  seeking  relief  is  filed  in  five  years  after  th« 
liability  accrues:  Hightower  v.  Thornton,  8  Ga.  486;  62  Am.  Dec.  412.  la 
the  last  case  the  remedy  was  sought  against  the  stockholders  of  a  banking 
corporation,  the  legal  assets  of  which  were  exhausted.  So  lapse  of  time  is  no 
bar  to  relief  for  the  enforcement  of  a  resulting  trust,  when  it  appears  that  the 
trust  has  been  acknowledged,  and  there  have  been  no  laches  or  adverse  posses- 
sion: Dwo  V.  Jewell,  18  N.  H.  341,  357;  45  Am.  Dec.  371.  In  Barwell  v.  Bar- 
uxll,  34  Beav.  371,  a  trustee  bought  up  a  charge  on  the  share  of  one  of  the 
cestuis  que  titist  to  certain  trust  property  for  the  benefit  of  his  representatives; 
they  were  unable  to  purchase  it  at  the  price  paid,  and  he  subsequently  sold  it 
to  others  of  the  cestuis  que  trust,  all  the  transactions  were  openly  entered 
into,  and  there  was  no  concealment  of  the  facts.  It  was  held  that  such  pur- 
chase would  not  be  set  aside  after  the  lapse  of  twenty  years,  although  the 
property  had  very  greatly  enhanced  in  value.     Again:  the  plaintiff's  ancestor 


Aug.  1887.]  Bell  v.  Hudson.  801 

conveyed  real  and  personal  estate  to  trustees  for  the  purpose  of  paying  certain 
<lebts,  and  to  hold  the  balance  in  trust  for  himself;  twenty-two  years  there- 
after he  died,  and  two  years  after  his  decease  a  bill  was  filed  for  discovery 
and  account  against  the  survivors  of  the  trustees.  At  no  time  during  his  life 
liad  the  grantor  made  any  attempt  to  annul  the  transaction  or  obtain  a  set- 
tlement. It  was  held  that  the  long  delay  and  acquiescence  was  a  proper 
objection  to  the  bill:  West  v.  Randall,  2  Mason,  181.  So  a  presumption  that 
a  trust  has  been  satisfied  or  extinguished  may  arise  after  a  lapse  of  forty 
years:  Prevost  v.  Oratz,  6  Wheat.  481.  And  where  there  has  been  a  posses- 
sion under  absolute  deeds  for  a  long  time  without  question,  and  evidence 
relied  on  to  establish  a  resulting  trust,  such  evidence  must  be  clear  and  ex- 
plicit, so  as  to  leave  no  doubt  as  to  the  character  of  the  transaction:  ATiU 
ler  V.  Blose,  30  Gratt.  744,  751.  Although  purely  equitable  trusts  which 
are  direct,  express,  and  subsisting  are  not  barred  by  lapse  of  time,  yet  where 
the  suit  is  brought  for  redress  for  an  injury  caused  by  a  violation  of  the  trust, 
a  different  rule  prevails,  and  the  suit  is  barred:  Wickliffe  v.  City  of  Lexington, 
n  B.  Mon.  161. 

Fraud.  —  In  caaea  where  it  is  sought  to  impeach  a  transaction  on  the 
^ound  of  fraud,  lapse  of  time  is  a  question  of  much  importance,  owing  to 
the  fact  that  much  evidence  originally  available  and  necessary  to  a  full 
knowledge  of  the  equities  of  the  transaction  may  be  lost:  Prevost  v.  Oratz,  6 
Wheat.  481,  498.  And  the  plaintiff  in  equitable  proceedings  in  cases  of 
asserted  fraud  can  have  no  relief  if  he  has  been  guilty  of  gross  laches:  Oould 
V.  OoulJ,  3  Story,  516;  Charter  \.  Trevelyan,  11  Clark  &  F.  714. 

In  an  action  on  a  note  based  upon  the  conveyance  of  certain  land  as  a  con- 
eideration,  the  defense  of  fraud  in  making  the  conveyance  was  set  up,  and 
an  offer  was  made  to  reconvey.  The  fraud  was  discovered  in  1877;  the  deed 
was  given  in  1873;  the  action  was  commenced  in  1877;  and  in  1879  the  answer 
averring  fraud  was  filed.  It  also  appeared  that  "  the  delay  of  the  defend- 
ant in  electing  to  rescind,  after  he  suspected  the  fraud,  was  the  natural  conse- 
quence of,  or  at  least  might  have  been  caused  by,  the  acts  of  the  plaintiff"; 
and  it  was  held,  therefore,  that  he  had  not,  under  the  peculiar  circumstances 
of  the  case,  "lost  his  right  to  rescind  by  his  delay  to  elect  so  to  do  beyond 
a  reasonable  time  after  he  had  full  knowledge  of  the  fraud ":  Nealon  v. 
Henry,  131  Mass.  153.  It  is  said,  however,  in  Jamea  v.  Atlantic  Delaine  Co., 
3  Cliff.  614,  620,  that  the  rule  that  staleness  of  a  claim  is  a  good  defense 
"should  seldom  or  never  be  applied  in  cases  of  trust  where  the  means  of 
knowledge  are  wholly  or  even  chiefly  on  one  side.  When  the  fraud  charged 
and  proved  consists  of  misrepresentations  and  concecilments,  courts  of  equity 
are  reluctant  to  apply  the  rule  at  all,  unless  it  appear  that  the  rights  of  inno- 
cent third  parties  will  be  injuriously  affected  if  that  defense  be  overruled. " 
But  in  cases  of  fraud,  the  time  when  the  fraud  was  discovered,  or  when  by 
the  exercise  of  reasonable  diligence  it  might  or  ought  to  have  been  discovered, 
is  material:  1  Sugden  on  Vendors,  8th  Am.  ed.,  Perkins's  notes,  389;  and  the 
remedy  is  not  barred  by  lapse  of  time,  where  the  party  has  never  with  a 
knowledge  of  the  facts  done  anything  which  amounts  to  acquiescence:  C/ia>-- 
ler  v.  Trevelyan,  11  Clark  &  F.  714,  740.  Relief  was  granted  in  the  last  case, 
where  the  fraud  was  first  discovered  after  a  lapse  of  thirty-seven  years:  Id. 
So  laches  will  not  avail  as  a  defense  in  cases  of  secret  fraud,  if  the  action  is 
brouf^ht  within  a  reasonable  time  after  its  discovery:  Meadery.  Norton,  11 
Wall.  442;  and  a  suit  brought  in  one  year  after  the  discovery  of  the  fraud,  the 
action  being  to  rescind  a  sale  of  land,  is  instituted  within  a  reasonable  timet 
iSmith  V.  Babcock,  2  Wood.  &  M.  246. 
Am.  St.  Rkp.,  Vol.  IL— 61 
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KiTOWLEDGE  IS  Material. — Acquiescence  imports  full  knowledge:  Life 
Asa'n  of  Scotland  v.  Siddal,  4  De  Grex,  F.  &  J.  74.  Therefore  a  party  will  not  be 
held  to  acqiiiesce  in  acts  which  he  did  not  know  he  had  any  right  to  disputet 
Cliolmondeley  v.  Clinton,  2  Mar.  171,  362.  Nor  is  the  rule  confined  to  cases  of 
acquiescence  merely;  for  it  is  said  that  where  one  is  ignorant  of  the  facts, 
there  can  be  neither  laches  nor  acquiescence:  Charter  v.  Trawlyan,  11  Clark 
k  F.  714,  740;  Bennet  v.  Colley,  1  Mylne  &  K.  225,  232;  Wood  on  Limitation* 
of  Actions,  ed.  1883,  sec.  61,  p.  125;  and  where  fraud  is  relied  on  in  cases  of 
trust,  there  can  be  no  laches  by  reason  of  anything  done  or  neglected,  wherfr 
the  party  seeking  relief  has,  without  any  fault  of  his  own,  remained  in  igno- 
rance of  his  rights:  Rolfe  v.  Orejory,  13  Week.  Rep.  355;  Savery  v.  King,  5- 
H.  L.  Cas.  626,  665.  In  brief,  time  does  not  commence  to  run,  except  there  i» 
full  information  and  knowledge  by  a  party  of  his  rights  and  the  injury  done, 
and  he  has  such  notice  thereof  as  that  he  ought  to  have  made  inquiry,  or  where 
there  is  undue  influence,  and  the  disability  is  removed,  or  where  he  himself 
possesses  the  means  of  knowledge:  1  Sugden  on  Vendors,  8th  Am.  ed.,  Per- 
kins's notes,  387,  note  p'.  So  the  time  when  a  party  first  seeks  to  impeach 
an  agreement  which  he  had  hitherto  treated  as  fair  is  material  in  determin- 
ing the  question  of  laches:  Morony  v.  Qi'Dea,  1  Ball  &  B.  118;  and  see  cases' 
under  title  "Fraud,"  supra;  2  Pomeroy's  Eq.  Jur.,  sec.  917. 

WJiere  a  party  with  knowledge  of  t/ie  facts  neglects  for  nineteen  years  to- 
assert  his  claim,  with  no  suflScient  excuse  for  delay,  his  laches  will  liar  relief 
in  equity:  Castner  v.  Walrod,  25  Am.  Rep.  369;  see  also  Smith  v.  Thompson, 
64  Am.  Dec.  126,  note  130-134;  De  Cardova  v.  Smith,  68  Id.  136;  Strimpjler 
V.  Roberts,  67  Id.  606,  aud  notes  to  these  cases. 

Accounts.  —  Long  acquiescence  in  an  account  makes  it  a  settled  oner 
Baker  v.  Biddle,  1  Bald.  394,  418;  for  this  reason  the  court  will  refuse  to 
order  an  accounting  where  several  years  have  elapsed  since  the  transaction* 
in  question  were  had,  although  the  statute  of  limitations  does  not  applyi 
Sherman  v.  Sherman,  2  Vem.  276.  So  where  a  bill  was  filed  against  a  son  t(V 
account  to  his  father's  estate  for  money  given  him  by  his  father  twenty  years 
before,  upon  the  ground  that  the  sum  was  a  debt  due  the  estate,  it  not  beiug^ 
claimed  as  an  advancement.  It  was  held  that  the  equities  after  such  a  lapse 
of  time  raised  the  presumption  of  payment  when  the  same  was  averred  ia 
the  answer:  Blackerby  v.  Ilolton,  5  Dana,  525;  and  where  a  tenant  for  life  ia 
remainder  brought  a  bill  against  the  representatives  of  a  prior  tenant  for  Ufa 
twenty  years  after  his  death  for  an  account  of  timber  improperly  cut,  the- 
bill  was  dismissed:  Harcourt  v.   White,  28  Beav.  303. 

Injunctions.  —  Delay,  laches,  or  acquiescence  may  prevent  a  party  from 
obtaining  relief  where  an  injunction  is  sought.  So  held  where  it  was  sought 
to  enjoin  making  an  award:  Dulin  v.  Caldvxllti:  Co.,  28  Ga.  117;  and  laches 
may  be  a  defense  to  au  application  for  an  injunction,  by  way  of  information, 
equally  with  that  of  proceeding  by  a  bill:  Attorney-General  v.  Sliejfield  etc.  Co., 
3  Do  Gex,  M.  &  G.  304.  So  laches  may  be  set  up  in  defense  to  a  motion  for  an- 
interlocutory  injunction  in  Ccises  of  patents:  Hocklwher  v.  Eager,  2  Saw.  361;. 
and  see  Walker  on  Patents,  2d  ed.,  sec.  684;  aud  where  one  has  been  guilty  of 
unreasonable  delay  and  laches  in  prosecuting  his  rights,  equity  will  not  aid 
such  a  person  by  injunction  in  the  collection  of  purchase-money  from  a  ven- 
dor: 1  High  on  Injunctions,  2d  eJ.,  sec.  383.  So  a  delay  of  three  and  a  half 
years  was  held  to  be  sufficient  laches  to  warrant  the  refusal  of  an  injuuctioa 
against  a  claimed  nuisance:  Tichenor  v.  Wilson,  8  N.  J.  Eq.  197;  and  where 
the  plaintiff,  after  a  delay  of  nineteen  years,  sought  for  an  injunction  to  pro- 
hibit an  injury  arising  from  the  setting  back  of  water  by  reason  of  a  mill- 
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dam,  it  was  held,  in  the  absenco  of  fraud,  misrepresentation,  unfair  dealing, 
or  mistake,  excusing  his  delay,  that  it  was  such  laches  as  not  to  entitle  him 
to  relief:  Sheldon  v.  Rockwell,  9  Wis.  1G7;  76  Am.  Dec.  265.  Nor  need  the 
delay  amount  to  proof  of  acquiescence  in  the  wrong  sought  to  be  remedied: 
High  on  Injunctions,  2d  ed.,  sec.  7.  As  to  delay  and  acquiescence  afiFectiag 
the  granting  of  injunctions,  see  also  Kerr  on  Injunctions,  ed.  1871,  pp.  205, 
206,  228,  238,  349,  406,  551. 

Patents.  — In  cases  of  patent  rights,  it  is  said  that  "delay  to  sue  is  not 
always  laches,  because  it  may  have  resulted  from  the  fact  that  the  complain- 
ant  did  not  know  of  the  infringement  till  long  after  it  began,  or  from  the 
fact  that  he  was  litigating  a  test  case  under  his  patent  against  another  in- 
fringer during  the  time  of  the  delay Where  neither  of  these  excuses 

can  be  invoked  by  a  complainant,  he  may  perhaps  avail  himself  of  some  ex- 
cuse arising  out  of  grievous  poverty  or  protracted  sickness  ":  Walker  on 
Patents,  ed.  18S3,  sec.  596.  As  to  when  laches  is  fatal  to  any  claim  of  con- 
tinuity between  withdrawn  and  rejected  applications  for  the  same  patent,  or 
as  to  when  it  constitutes  proof  of  an  abandonment  of  both  application  and 
invention,  see  Walker  on  Patents,  2d  ed.,  sees.  91,  145.  That  reasonable 
diligence  is  necessary  in  prosecuting  rights  under  patent  claims,  see  Goodyear 
T.  Hoiisinger,  2  Biss.  1;  Sawyer  v.  Massey,  23  Fed.  Rep.  144;  Majic  Ruffle  Co. 
V.  Elm  CUy  Co.,  14  Biatchf.  109;  McLean  v.  Fleming,  90  U.  S.  245. 

Stalb  Demands  in  Regakd  to  Land.  —  "Long  acquiescence  and  laches 
by  a  party  out  of  possession  [of  land],  productive  of  much  hardship  and  injus- 
tice to  others,  cannot  be  excused  except  by  showing  some  actual  impediment 
or  hindrance  caused  by  the  fraud  or  concealment  of  the  party  in  possession, 
which  will  appeal  to  the  conscience  of  the  chancellor":  Johnson  v.  Toul- 
nun,  18  Ala.  50;  52  Am.  Dec.  212,  220,  citing  from  Wagner  v.  Baird,  7  IIow. 
234.  Nor  can  the  party  guilty  of  such  laches  "screen  his  title  from  the  just 
imputation  of  staleness  merely  by  the  allegation  of  an  imaginary  impediment 
or  technical  disability  ":  Wagner  v.  Baird,  7  Id.  258.  So  adverse  possession 
of  land,  continued  for  thirty  years,  is  an  equitable  bar,  in  the  absence  of  any 
excusable  or  explanatory  circumstances:  Piatt  v.  Vattier,  9  Pet.  403;  Scott  v. 
Evans,  1  McLean,  4SG.  And  if  parties  setting  up  a  claim  of  title  to  land  have 
slept  upon  their  rights  for  forty-nine  years,  such  fact  constitutes  a  good  de- 
fense: Copen  V.  Ftesher,  1  Bond,  440.  So  the  court  will  refuse  to  enforce  a 
bond  for  the  conveyance  of  an  interest  in  lands  dependent  upon  certain  pay- 
ments, when  twenty  years  have  elapsed  since  the  obligation  became  due: 
Wrigld  v.  Fullerton,  2  Biss.  330.  In  Wagner  v.  Baird,  7  How.  234,  a  petition 
was  brought  to  obtain  the  possession  of  certain  laud.  It  appeaued  that  the 
defendants  or  their  immediate  grantors  had  paid  a  valuable  consideration  for 
the  land,  and  had  entered  upon  and  occupied  it  for  twenty-seven  years,  and 
had,  by  tlieir  industry,  and  by  a  largo  expenditure  of  money  thereon,  greatly 
enhanced  its  value,  and  that  no  bad  faith,  concealment,  or  fraud  could  be  im- 
puted to  them.  It  also  appeared  that  the  complainants  had  taken  no  meas- 
ures during  such  occupancy  by  the  defendants,  or  those  under  whom  they 
claimed,  to  secure  or  protect  their  rights.  The  court  decided  that  these  facts 
brought  tlie  case  withiii  the  rule  that  lapse  of  time  and  staleness  of  a  claim 
were  a  good  defense  in  equity,  and  ordered  the  bill  dismissed.  But  where  a 
charge  is  created  upon  land  by  will,  and  there  is  a  delay  of  three  years  in 
bringing  a  suit  to  enforce  such  charge,  this  is  not  such  laches  as  to  constitute 
a  sufficient  reason  for  rejecting  the  bill,  especially  where  it  appears  that  no 
change  had  been  made  by  the  defendant  in  his  position  by  reason  of  such 
quiescence  of  the  plaintiffs,  or  if  it  had,  that  it  was  not  attributable  to  that 
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cause:  Mudd  v.  Powers,  136  Mass.  273.  And  lapse  of  time  is  no  bar  to  relief 
in  equity  against  one  who  holds  the  legal  title  to  land  as  tmstee  under  a  do- 
cree  which  has  been  reversed:  Talbott^a  ExWs  v.  BelVa  Heirs,  5  B.  Mon.  320; 
43  Am.  Dec.  126.  In  this  connection,  it  may  be  well  to  note  the  proposition 
that  inasmuch  as  the  various  improvement  statutes  are  in  effect  a  punishment 
against  the  real  owner  of  land  for  his  laches  in  remaining  quiet  and  failing  to 
assert  his  title  against  the  adverse  possessor,  they  are  for  this  reason  founded 
upon  equitable  principles,  and  are  therefore  constitutional:  Sedgwick  and 
Wait's  Trial  of  Title  to  Land,  2d  ed.,  sec.  712. 

Deeds  and  Aqkeements.  —  The  court  will  refuse  to  rescind  a  deed  or  cou< 
veyance,  when  the  delay  and  acquiescence  of  the  plaintiff  are  such  that  the 
parties  cannot  be  restored  to  their  original  position:  Fislier  v.  Boody,  1  Curt. 
200.  So  thirty  years'  delay  after  the  execution  of  a  deed,  which  acknowl- 
edges the  receipt  of  the  purchase-money,  is  a  bar,  if  unaccounted  for:  Smith 
V.  Kincaid,  4  J.  J.  Marsh.  240;  and  acquiescence  for  twenty -three  years  under 
an  agreement  will  preclude  the  parties  from  impeaching  it  on  the  ground  of 
claimed  illegality:  Wesiby  v.  Westhy,  1  Con.  &  L.  537.  So  stale  and  ante- 
quated  demands  in  respect  to  the  purchase  of  lands  are  discouraged  by 
courts  of  equity:  Johnson  v.  Toulmin,  18  Ala.  50;  52  Am.  Dec.  212,  220;  and 
where  there  was  an  unexplained  delay  of  fifteen  months  in  conveying  a 
patent  right  under  a  contract  of  sale  providing  for  a  conveyance  "as  soon 
as  practicable,"  it  was  held  that  the  vendor  had  lost  the  right  to  enforce  the 
contract:  Bellas  v.  Hays,  5  Serg.  &  R.  427;  9  Am.  Dec.  383. 

Miscellaneous  Cases.  —  Where  the  bonds  of  a  railroad  corporation  were 
appropriated  by  its  officers  for  an  illegal  and  void  purpose,  and  it  was  not  at- 
tempted to  enforce  the  payment  of  such  bonds,  it  was  held  that  the  stock- 
holders might  interpose  by  a  suit,  after  a  delay  of  eleven  and  a  half  years, 
to  cancel  the  bonds  and  the  deed  of  trust  given  as  security  for  their  pay- 
ment, and  that  sucn  delay  did  not  constitute  such  laches  or  acquiescence  as 
to  bar  maintenance  of  the  bill:  City  of  Chicago  v.  Cameron,  120  111.  447,  462. 
But  a  suit  for  a  legacy  charged  upon  land  is  barred  by  the  lapse  of  thirty 
years  without  any  demand  for  its  payment,  either  by  the  legatee  or  her  hus- 
band: Perkins  v.  Cartmell,  4  Harr.  (Del.)  270;  42  Am.  Dec.  753;  and  it  was 
held  in  Hunt  v.  Hamilton,  9  Dana,  91,  that  a  will  could  not  be  established 
after  thirty  years'  time  unaccounted  for.  So  where  a  mortgagee  or  his 
alienee  were  in  possession  under  a  mortgage,  and  the  mortgagor  died  in- 
solvent before  the  debt  became  due,  and  his  alienee  also  became  insolvent 
and  left  the  state,  it  was  held  that  no  presumption  of  payment  of  the 
mortgage  could  arise  under  the  circumstances  from  lapse  of  time:  Drohstv. 
Brock,  10  Wall.  519,  535;  and  if  mistake  is  relied  .on  as  a  ground  of  relief, 
there  must  be  due  and  reasonable  diligence  after  the  discovery  of  the  mis- 
take, since  delay  will  be  fatal:  Sugden  on  Vendors,  8th  Am.  ed.,  Perkins's 
notes,  171. 

Admiralty.  —  Stale  claims  will  not  be  entertained  in  a  court  of  admiralty 
any  more  than  in  a  court  of  equity;  "and  to  determine  what  is  stale,  resort 
is  sometimes  had  to  the  limitation  in  common-law  actions  established  by 
statute,  but  the  statutes  themselves  aj-e  not  binding.  The  court  is  emphati- 
cally a  commercial  court,  and  requires  reasonable  promptness  on  the  paxt  of 
its  suitors":  Ocean  Ins.  Co.  v.  Sun  Jilutual  Ins.  Co.,  15  Blatchf.  240.  But 
where  it  was  sought,  three  years  and  a  half  subsequent  to  the  time  when  the 
cause  of  action  accrued,  to  have  a  lien  enforced  against  a  vessel  by  reason  of 
its  alleged  failure  to  fulfill  a  contract  of  aflfreightment,  and  in  the  mean  time 
the  ownership  of  the  vessel  had  changed  hands,  it  was  held  that  the  lien  was 
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not  barred  by  laches.  The  court  said  in  this  case:  "  1.  That  while  courts  of 
admiralty  are  not  governed  in  such  cases  by  any  statute  of  limitation,  they 
adopt  the  principle  that  laches  or  delay  in  the  judicial  enforcement  of  mari- 
time liens  will,  under  proper  circumstances,  constitute  a  valid  defense;  2. 
That  no  arbitrary  or  fixed  period  of  time  has  been  or  will  be  established  as 
an  inflexible  rule,  but  that  the  delay  which  will  defeat  such  a  suit  must  in 
every  case  depend  on  the  peculiar  equitable  circumstances  of  that  case;  3. 
Ttiat  where  the  lien  is  to  be  enforced  to  the  detriment  of  a  purchaser  for 
value,  without  notice  of  the  lien,  the  defense  will  be  held  valid  under  shorter 
time  and  a  more  rigid  scrutiny  of  the  circumstances  of  the  delay  than  when 
the  claimant  is  the  owner  at  the  time  the  lien  accrued  ":  Tlie  Kq/  City,  14 
Wall.  653.  660.  Though  a  lien  not  sought  to  be  enforced  by  a  material-man 
within  three  years,  when  a  third  person  had  in  the  mean  while  become  the 
owner  of  the  vessel,  is  barred  by  reason  of  laches:  TJie  Buckeye  State,  1  Newb. 
Adm.  Ill;  and  a  suit  brought  for  wages  three  years  after  the  right  thereto 
had  accrued,  and  in  the  mean  time  the  ownership  of  the  vessel  had  changed 
and  one  of  the  owners  had  become  insolvent,  was  declared  to  be  such  a  delay 
as  to  bar  any  relief:  TJie  Louisa,  2  Wood.  &  M.  48;  see  also  Willard  v.  Dwt, 

3  Mason,  161;  Pitman  v.  Hooper,  3  Sum.  286;  Joy  v.  Allen,  2  Wood.  &.  M. 
304.  In  Smith  v.  Sturgis,  3  Ben.  330,  a  suit  was  brought  for  damages  arising 
from  a  collision  between  a  steam-tug  and  another  vessel,  and  it  appeared 
that  the  owners  of  the  vessel  against  whom  the  libel  was  filed  had  been  in 
the  district  for  a  period  of  six  years  after  the  collision,  and  up  to  the  time  of 
bringing  the  suit,  and  that  the  vessel  itself  had  been  kept  there  for  over  a 
year  subsequent  to  the  collision.  It  was  held  that  a  delay  from  December, 
1859.  to  March,  1866,  before  bringing  suit  was,  without  any  reasonable  ex- 
cuse for  delay,  such  laches  that  the  action  was  barred. 

Excuses.  —  It  is  a  rule  founded  in  justice  and  reason  that  equity  will  not 
refuse  relief  where  there  has  been  a  reasonable  excuse  for  the  delay:  Wood 
on  Limitations  of  Actions,  ed.  1883,  sec.  60,  p.  124.  But  if  no  active  steps 
are  taken  to  enforce  one's  rights,  it  will  not  avail  such  party  that  he  con- 
stantly asserted  them,  or  made  a  continual  claim  thereto:  Clegg  v.  Clegg,  3 
Jur.,  N.  S.,  299.  The  court  said  in  this  case:  "I  cannot  agree  to  a  doctrino 
8o  dangerous  as  that  the  mere  assertion  of  a  claim,  unaccompanied  by  any 
act  to  give  effect  to  it,  can  avail  to  keep  alive  a  right  which  woul(l  otherwise 
be  precluded":  Id.  303;  see  also  Lehmann  v.  McArthur,  L.  R.  3  Ch.  496.  So 
laches  or  lapse  of  time  may  be  excused  where  the  plaintiff  was  unable,  from 
the  obscurity  of  the  transaction,  to  obtain  full  information  in  regard  to  bis 
rights:  Murray  v.  Palmer,  2  Schoales  &  L.  474,  486. 

Circumatancea  of  Embarraasmeni  or  Continuing  Influence  are  material  as  an  ex- 
cuse. So  where  a  person  in  distressed  circumstances,  by  reason  of  undue  influ- 
ence  brought  to  bear  upon  him,  executes  a  conveyance,  or  enters  into  a  contract, 
acquiescence  will  not  be  imputed  so  long  as  the  same  conditions  continue  to 
exist;  it  is  only  when  the  distressed  party  is  relieved  from  the  oppression  which 
controlled  in  the  first  instance  that  he  can  be  expected  to  act:  Note  4  to  Cnrwe 
T.  Ballard,  1  Ves.  Jr.,  Sumner's  ed.,  221,  citing  Purcelt  v.  Macnamara,  14 
Ves.  106,  121;  Oowlandv.  De  Faria,  17  Id.  25;  Aylward  v.  Kearney,  2  Ball 
&  B.  477;   Woodv.  Downes,  18  Ves.  128.     It  was  held  in  Roberta  v.  Tunstall, 

4  Hare,  257,  that  the  poverty  of  the  cestui  que  tnist  was  not  sufficient  to  ex- 
cuse delay  in  prosecuting  bis  claim  to  relief.  The  case  was  one  where  it  was 
■ougnt,  after  a  period  of  nearly  eighteen  years,  to  set  aside  a  sale  and  pur- 
chase by  a  trustee  claimed  to  have  been  made  aUau  undervalue;  the  trustee 
was  also  a  tenant  for  life,  and  died  two  and  a  half  years  after  the  execution 
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of  the  deed.  It  waa  also  decided  that  the  time  which  might  elapse  daring 
such  tenancy  would  not  alone  be  considered  as  amounting  to  laches.  In- 
asmuch as  this  case  is  frequently  cited  as  an  authority  upon  the  main  ques- 
tion as  to  poverty  not  being  an  excuse,  we  cite  from  the  opinion  of  the  court 
as  showing  that  no  general  rule  to  such  effect  was  intended  to  bo  laid  down. 
The  court  declares  that  "  where  a  transaction  of  this  kind  has  been  brought 
about  by  misrepresentation,  concealment,  or  undue  influence,  or  where  the 
vendor  is  dependent  on  the  bounty  of  the  purchaser,  the  court  considers  that 
the  right  of  the  vendor  to  rescind  the  sale  exists,  without  the  importation  of 
laches,  until  such  time  as  it  was  shown  that  he  was  released  from  the  position 
in  which  he  was  placed  by  these  circumstances.  The  poverty  of  the  vendor, 
added  to  the  other  circumstances,  is  also  a  material  ingredient  in  such  a  case. 
But  where  none  of  the  special  grounds  of  complaint  exist, —  where  there  is 
no  misrepresentation,  concealment,  or  undue  influence,  and  no  dependency 
of  the  seller  on  the  purchaser,  where  the  right  to  rescind  the  transaction  is 
an  equity  arising  out  of  the  transaction  itself,  as  in  the  case  of  a  sale  of  the 
reversionary  interest,  is  it  to  be  said  that  waiver  will  not  apply,  or  that  no 
time  will  be  a  bar  merely  because  the  seller  was  poor?  .  ...  In  Roche  v. 
O'Brien,  1  Ball  &  B.  330,  a  fraud  was  committed  upon  a  distressed  man  in 
the  situation  of  an  expectant  heir,  by  the  purchase  from  him  of  his  expected 
reversion  by  the  defendant,  an  experienced  attorney;  and  that  fraud  was  con- 
tinued in  a  second  transaction,  intended  to  confirm  the  first,  and  entered  into 
some  years  afterwards  while  the  distress  of  the  vendor  continued.  Upon  a  bill 
filed  to  set  aside  the  transaction  twenty-seven  years  after  it  took  place.  Lord 
Manners  did  not  say  that  mere  pecuniary  distress  would  excuse  the  delay;  on 
the  contrary,  his  language  was  against  such  a  conclusion. "  But  the  court 
(after  saying  that  jt  found  nothing  in  the  authorities  to  the  effect  that  pov- 
erty was  an  excuse  in  the  absence  of  the  existence  of  the  special  grounds  of 
complaint  above  stated,  and  that  it  thought  that  the  reasoning  was  the 
other  way)  added:  "  I  do  not  mean  to  lay  down  any  general  rule;  but  in  the 
circumstances  of  this  case,  ....  my  opinion  is,  that  the  consequences  of  un- 
explained delay  must  prevail.  It  is  contrary  to  all  experience  to  suppose 
that  because  a  party  is  poor  he  is  therefore  unable  to  obtain  professional  ad- 
vice ":  See  1  Perry  on  Trusts,  3d  ed.,  sec.  230,  cases  in  note  4;  and  the  case  of 
Hovenden  v.  Annesley,  2  Schoales  &  L.  G39,  decides  that  the  fact  that  the 
complainants  were  embarrassed  and  reduced  by  the  fraud  of  others  is  no  ex- 
cuse for  laches.  But  it  is  said  in  note  4  to  Crowe  v.  Ballard,  1  Ves.  Jr.,  Sum- 
ner's ed.,  221,  that  "a  mere  general  embarrassment,  having  no  reference  to 
any  fraud  with  respect  to  the  particular  contract  complained  of,  is  not  a  cir- 
cumstance upon  which  the  court  will  act  to  set  aside,  after  a  long  lapse  of 
time,  conveyances  deliberately  executed.  If  this  were  the  practice,  there 
would  be  an  end  of  all  limitations  of  suits  in  the  cases  of  distressed  per- 
sons, and  all  property  would  be  thrown  into  confusion  ":  See  also  Gregory  v. 
Ortgory,  Coop.  205;  and  that  poverty  may  be  a  defense,  see  Mason  v.  Crosl/y, 
Dav.  303;  and  see  title  "Patents,"  ante. 

Infancy  and  Coverture  constitute,  with  few  exceptions,  a  valid  excuse  for 
laches:  Wlialey  v.  ElUoti'a  Heirs,  1  A.  K,  Marsh.  345;  Steele  v.  McKiuglU,  1 
Bay,  65;  Blandford  v.  Marlborough,  2  Atk.  545;  Bennett  v.  Colley,  I  Mylne  & 
K.  225,  233;  Copen  v.  Fleshcr,  1  Bond,  440;  Chew  v.  flyman,  7  Fed.  Rep.  7. 
See,  however,  Havens  v.  Patterson,  43  N.  Y.  218;  Kemp  v.  Cook,  18  Md.  130; 
and  on  the  point  of  coverture,  see  Bedilian  v.  Seaton,  3  Wall.  Jr.  279,  287; 
ElUny  V,  Mai-x,  4  Hughes,  312;  4  Fed.  Rep.  673;  22  Myers  Fed.  Dec,  sec. 
326;  Harrison  v.  Oibson^  23  Gratt.  212.     In  the  case  of  minors,  this  rule  was 
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■lifcM  especially  applicable,  where  the  minora  had  no  knowledge  of  their  rights, 
-and  their  residence  waa  in  a  difiFerent  state:  Heirs o/  Warev.  Brush,  1  McLean, 
633.  But  voluntary  disabilities,  such  as  absence  from  the  state,  are  no  defense 
against  the  cliargo  of  staleness:  Bediliaii  v.  Seaton,  3  Wall.  Jr.  279,  287.  And 
that  the  defendant  is  an  infant  is  no  excuse  for  laches  on  the  part  of  the 
plaintiff:  Jones  v.  Turberville,  2  Ves.  Jr.  II. 

Pendency  of  Suit.  —  As  a  rule,  a  party's  right  is  not  prejudiced  by  lapse  of 
time  while  a  suit  is  pending:  Darby  and  Bosanquet  on  Limitations,  ed.  1867, 
199;  nor  is  a  party  prejudiced  by  lapse  of  time  when  a  court  of  equity  has  pre- 
Tented  him  from  pursuing  his  remedy :  Id.  But  the  pendency  of  an  action  waa 
held  no  excuse,  where  it  appeared  upon  a  bill  brought  against  several  parties 
-for  an  account  of  profits  for  infringement  of  a  patent  right  that  the  plaintiffs 
had,  prior  thereto,  instituted  a  suit  against  only  one  party  for  violating  the 
patent,  but  had  not  notified  the  others  of  the  claimed  infringement,  nor  taken 
any  steps  against  them  until  after  that  suit  was  determined.  The  patent  ex- 
pired in  1849,  and  the  test  suit  was  brought  in  1852,  and  decided  in  1853: 
SmUh  v.  London  etc.  R.  R.  Co.,  1  Kay,  408.  But  see  title  "Patents"  herein, 
•ante.  And  the  fact  that  a  party  has  been  compelled  to  bring  a  bill  of  dis- 
covery against  persons  who  have  in  their  possession  the  papers  necessary  to 
-ervable  him  to  obtain  his  rights,  is  an  excuse  for  what  might  otherwise  be  delay 
fiufScient  to  constitute  laches:  Bond  v.  Hopkins,  1  Schoales  &  L.  413. 

Cr^Utors.  —  Equity  will  not  aid  a  creditor  who  waits  forty-six  years  to  col- 
lect a  claim,  although  he  believed  that  his  debtor  was  insolvent  during  all 
that  time,  where  it  appears  that  he  might,  by  the  exercise  of  reasonable  dili- 
gence, have  recovered  his  money  by  a  suit  at  law:  Maxwell  v.  Kennedy,  8 
How.  181.  Nor  does  laches  apply  to  a  large  body  of  creditors:  Whicote  v. 
Lawrence,  3  Ves.  Jr.  740. 

Pleading. — The  complainant  "should  set  forth  in  his  bill  specifically 
what  were  the  impediments  to  an  earlier  prosecution  of  his  claim,  how  ha 
came  to  be  so  long  ignorant  of  his  rights,  and  the  means  used  by  the  respon- 
<ient  to  fraudulently  keep  him  in  ignorance,  and  how  and  when  he  first  came 
to  a  knowledge  of  the  matters  alleged  in  his  bill ":  Marsh  v.  Wluimore,  21 
Wall.  178,  181,  citing  from  Badger  v.  Badger,  2  Id.  95.  So  the  time  and 
means  of  the  discovery  of  a  secret  fraud  must  be  particularly  alleged:  Badger 
V.  Badger,  2  Cliff.  137.  "And  especially  must  there  be  distinct  averments  of 
the  time  when  the  fraud,  mistake,  concealment,  or  misrepresentation  was  dis- 
covered, and  how  discovered,  and  what  the  discovery  is;  so  that  the  court 
may  clearly  see  whether,  by  the  exercise  of  ordinary  diligence,  the  discovery 
might  not  have  been  before  made;  for  if  by  such  diligence  the  discovery 
might  have  been  before  made,  the  bill  has  no  foundation  on  which  it  can 
stand  in  equity  on  account  of  the  laches  ":  Steams  v.  Page,  1  Story,  204,  215. 
ISo  in  cases  where  it  is  sought  to  open  an  account  on  the  ground  of  fraud, 
mistake,  etc.,  the  exercise  of  ordinary  diligence  in  making  the  discovery  of 
the  same  is  an  important  factor;  and  for  this  reason,  the  time  when  the  dis- 
covery was  made,  as  well  as  what  the  discovery  is,  must  be  distinctly  averred: 
Stearns  v.  Page,  7  How.  819,  829. 

Demurrer.  — The  objection  to  a  stale  demand,  lapse  of  time,  or  laches,  may 
'be  taken  by  demurrer  when  apparent  on  the  face  cf  the  pleadings:  Maxwell  v. 
Kennedy,  8  How.  210;  Sullivan  v.  Railroad  Co.,  94  U.  S.  811;  Copen  v, 
Flesher,  1  Bond,  440.  Courts  of  equity  as  a  rule,  however,  are  very  re- 
luctant to  sustain  a  demurrer  to  a  bill  on  the  ground  of  staleness  alone,  un- 
less it  is  such  that  the  delay  would  bar  a  suit  at  law  on  the  same  claim,  or 
-Tuiless  there  is  a  clear  and  strong  analogy  between  the  case  in  chancery  and 


808  Cboss  v.  Eureka  Lake  etc.  Canal  Co.  [Cal. 

a  case  at  law  on  which  a  statute  of  limitation  would  operate:  The  court  in  Put- 
nam V.  New  Albany,  4  Bias.  365,  372.  But  it  is  not  necessary,  in  order  to 
avail  himself  of  the  defense  of  staleness  of  the  demand,  that  a  party  should 
rely  upon  a  plea,  answer,  or  demurrer;  since  such  defense  may  be  suggested 
ab  the  hearing:  BaJcer  v.  Biddle,  1  Bald.  394,  418;  Fisher  v.  Boody,  1  Curt. 
206,  218;  Sullivan  v.  Railroad  Co.,  supra. 

The  Defknsk  of  the  Statute  op  Limitations  may  be  raised  by  demurrert 
Smith  V.  Fly,  76  Am.  Dec.  109,  and  note  114. 

Evidence.  —  If  laches  are  set  up  as  a  defense  by  a  party  against  whom  fraud 
is  established,  the  burden  is  upon  him  to  prove  the  time  when  knowledge  of 
such  fraud  was  obtained  by  the  other  party,  and  that  he  waa  guilty  of  lache» 
in  prosecuting  his  rights  thereafter:  Lindsay  Petroleum  Co.  v.  Hurd,  L.  R. 
5  P.  C.  221.  So  the  burden  of  proving  laches  or  acquiescence  is  on  the  party 
setting  it  up:  Wall  v.  Cockrell,  1  H.  L.  Cas.  229,  243;  and  every  presumption 
that  can  fairly  be  made  against  a  stale  demand  may  be  made:  Pickering  v. 
Stamford,  2  Ves.  Jr.  581. 

Lafsb  07  Time  when  a  Baa  in  matters  of  summary  jurisdiction  over 
attorneys,  see  note  to  Bums  v.  Allen,  post,  p.  860,  subtitle  "Lapse  of  Time  » 
Bar." 
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Pl£doee  of  Corporate  Stock  baa  right  to  retain  it  until  the  debt  for 
which  it  was  pledged  is  fully  satisfied,  but  during  such  time  he  cannot 
assert  that  he  holds  it  adversely,  and  thereby  acquire  title  under  the 
statute  of  limitations. 

As  between  Pledgee  and  Pledgor  of  corporate  stock,  the  general  prop- 
erty remains  in  the  latter,  and  when  the  debt  to  secure  which  the  pledge 
was  given  is  paid,  the  lien  is  extinguished. 

Where  in  Suit  by  Pledgee  of  Corporate  Stock  to  recover  dividend* 
against  the  corporation  the  latter  deposits  the  money  in  court,  and  ha» 
the  pledgor  and  his  assignee  made  defendants,  and  it  appears  that  the 
debt  for  which  the  stock  was  pledged  is  liquidated,  whereupon  judgment 
is  rendered  by  consent  of  the  pledgor  for  the  assignee  for  the  entiro 
amount  sued  for,  as  the  pledgee  has  no  interest  in  the  money  he  cannot 
complain  of  the  judgment  awarding  the  assignee  the  dividends  accruing 
prior  to  its  rendition. 

Freemariy  Bates,  and  Rankin,  and  H.  V.  Reardan,  for  the  ap- 
pellant. 

R.  H.  Taylor,  E.  H.  Gaylord,  T.  M.  Osment,  and  Taylor  and 
Crmg,  for  the  respondents. 

By  Court,  Belcher,  C.  C.  The  plaintiff,  as  administrator 
of  the  estate  of  T.  W.  Sigourney,  deceased,  brought  this  action 
.against  the  Eureka  Lake  and  Yuba  Canal  Company,  a  corpo- 
ration, to  recover  the  sum  of  fifteen  thousand  dollars  for  divi- 
dends alleged  to  have  been  declared  by  the  company  after 
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December  1,  1878,  upon  750  shares  of  its  capital  stock,  owned 
by  the  estate  of  Sigourney. 

The  complaint  was  filed  on  the  14th  of  June,  1884,  and 
thereafter,  under  the  provisions  of  section  386  of  the  Code  of 
Civil  Procedure,  the  company  paid  the  money  into  court,  and 
James  Reid  and  M.  Zellerbach  were  substituted  as  defend- 
ants. Reid  and  Zellerbach  filed  an  answer  to  the  complaint, 
in  which  they  denied  that  on  the  first  day  of  January,  1867, 
or  at  any  other  time,  Sigourney  was,  or  until  his  death  con- 
tinued to  be,  the  owner  of  the  stock;  and  they  averred  that 
in  pursuance  of  a  certain  written  agreement  made  by  and  be- 
tween Sigourney  and  Zellerbach,  on  the  twenty-third  day  of 
August,  1865,  the  stock  was  deposited  in  the  hands  of  John 
Parrott,  who  delivered  it  to  Sigourney,  and  that  Zellerbach 
became  entitled  to  receive  back  the  stock  before  Sigourney's 
death,  and  was  thereafter  entitled  to  receive  the  same  from 
his  estate,  and  from  the  plaintiff  as  the  administrator  of  the 
estate;  that  subsequently,  on  or  about  the  seventh  day  of 
January,  1881,  Zellerbach  sold,  assigned,  and  transferred  all 
his  interest  in  the  stock,  and  the  proceeds  thereof,  and  all 
dividends  accrued  or  to  accrue  thereon,  to  Reid,  and  that 
Reid  then  became  and  ever  since  has  been  the  owner  of  the 
stock,  and  entitled  to  receive  all  dividends  declared  thereon. 
The  plaintiff  filed  an  answer  to  "that  part  and  those  allega- 
tions of  the  pleading  filed  herein  by  the  said  Reid  and  Zeller- 
bach, the  interpleaders,  upon  which  they  base  their  claim  to 
aflSrmative  relief,  and  to  the  funds  and  moneys  sought  to  be 
recovered  by  plaintifi'in  this  action,"  in  which  he  denied  each 
and  all  of  the  facts  set  up  by  the  interpleaders. 

The  case  was  afterwards  tried  by  the  court  without  a  jury, 
and  findings  of  fact  were  filed  as  follows:  — 

*'  3.  In  1866  Zellerbach  deposited  with  one  John  Parrott 
1,250  shares  of  the  stock  of  said  corporation,  as  security  for 
the  payment  of  two  promissory  notes  made  by  him,  Zeller- 
bach, to  said  T.  W.  Sigourney,  one  note  for  $40,000,  and  one 
for  $10,000.  Afterwards  Zellerbach  deposited  with  said  Par- 
rott the  750  shares  above  mentioned,  as  additional  security 
for  said  notes. 

"  4.  During  the  time  said  1,250  shares  and  750  shares  were 
in  the  hands  of  Parrott,  said  Zellerbach  voted  them  at  the 
meetings  of  the  corporation,  and  received  to  his  own  use  all 
the  dividends  thereon. 

"  5.  On  the  twentieth  day  of  April,  A.  D.  1881,  plaintiff, 
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as  administrator  of  the  estate  of  T.  W.  Sigourney,  deceased, 
filed  a  supplemental  complaint  in  the  superior  court  of  Ne- 
vada County,  in  the  action  commenced  by  said  Sigourney, 
July  1,  1864,  in  the  district  court  for  said  county.  In  said 
supplemental  complaint  the  said  forty-thousand-dollar  and 
ten-thousand-dollar  notes  were  sued  on.  In  said  action  a 
judgment  and  decree  was  rendered,  under  which  the  1,250 
shares  were  sold,  and  realized  a  sum  suflBcient  to  satisfy  said 
notes,  together  with  all  interest  thereon,  and  all  costs  of  the 
action,  and  costs  and  expenses  of  sale,  leaving  the  said  750 
shares  the  property  of  Zellerbach,  free  and  clear  of  any  charge 
or  encumbrance.  The  said  Reid  was  not  a  party  to  said  action. 
Zellerbach  continued  to  be  the  owner  of  the  stock  until  Jan- 
uary 7,  1881. 

"  6.  On  the  seventh  day  of  January,  A.  D.  1881,  said  Zel- 
lerbach assigned  to  said  Reid  the  said  750  shares  of  stock, 
and  also  all  and  singular  his  claim  and  demand  against  the 
estate  of  T.  W.  Sigourney,  deceased,  for  the  said  stock,  or 
the  value  thereof.  At  that  date  said  Reid  became  and  still 
is  the  owner  of  said  750  shares  of  stock. 

"  7.  There  is  no  evidence  to  show  when  the  dividends, 
amounting  to  said  sum  of  fifteen  thousand  dollars,  were  de- 
clared, except  that  they  were  declared  since  December  1, 1878. 

"8.  The  said  fifteen  thousand  dollars  is  deposited  and  re- 
mains in  this  court  to  abide  the  decision  of  this  action." 

Upon  these  findings,  judgment  was  entered  in  favor  of  Reid 
"for  the  sum  of  fifteen  thousand  dollars,  the  amount  in  con- 
troversy between  him  and  the  plaintiff,"  and  directing  that 
the  said  sum  be  paid  to  him  out  of  the  money  deposited  in 
court  in  the  action. 

The  plaintiff  then  moved  for  a  new  trial,  and  his  motion 
being  denied,  appealed  from  the  judgment  and  order. 

It  is  now  claimed  for  appellant  that  the  clause,  "  afterward 
Zellerbach  deposited  with  Parrott  the  750  shares  above  men- 
tioned as  additional  security  for  said  notes,"  found  in  finding 
3,  and  the  clauses,  "  leaving  the  said  750  shares  the  property 
of  Zellerbach,  free  and  clear  of  any  charge  or  encumbrance," 
and  "  Zellerbach  continued  to  be  the  owner  of  the  stock  until 
January  7,  1881,"  found  in  finding  5,  and  the  clause,  "  at  that 
date  said  Reid  became  and  still  is  the  owner  of  said  750  shares 
of  stock,"  found  in  finding  6,  are  not  supported  by  but  are 
contrary  to  the  evidence. 

This  is  said  to  be  so,  because,  —  1.  It  appears  from  the  evi- 
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dence  that  tho  750  shares  were  deposited  to  secure  Sigourney 
for  a  balance  due  him  upon  a  previous  transaction,  in  which 
Zellerbach  had  settled  with  him  in  greenbacks,  and  had  agreed 
to  pay  the  difference  between  greenbacks  and  gold,  that  dif- 
ference being  fifteen  thousand  five  hundred  dollars;  and  2. 
The  plaintiff  and  his  intestate  had  held  the  stock,  claiming  it 
adversely  to  Zellerbach,  for  a  time  more  than  sufiBcient  to 
give  them  title  to  it  under  the  statute  of  limitations. 

As  to  the  evidence,  it  is  suflBcient  to  say  that  there  was  a 
substantial  conflict  between  that  produced  by  plaintiff  and 
defendants.  The  defendants'  evidence  fully  supports  the 
findings,  and  they  cannot,  therefore,  be  set  aside  for  the  reason 
urged.  And  as  to  the  claim  of  title  under  the  statute  of  limi- 
tations, the  answer  is,  that  if  the  stock  was  in  fact  pledged,  as 
the  court  found  it  to  have  been,  then  Sigourney  had  a  right 
to  retain  it  until  the  debt  for  which  it  was  pledged  was  satis- 
fied. But  that  debt  was  not  fully  satisfied  until  the  judg- 
ment of  this  court,  affirming  the  judgment  of  the  lower  court 
in  Cross  v.  Zellerbach  and  Eureka  Lake  and  Yuba  Canal  Co., 
Consolidated,  No.  9,796,  was  entered.  The  case  is  not  reported, 
but  the  record  here  shows  that  the  judgment  of  aflSrmance  was 
entered  on  the  thirtieth  day  of  November,  1885.  It  is  evi- 
dent, therefore,  that  while  Sigourney  held  the  stock  as  addi- 
tional security  for  the  forty-thousand-dollar  and  ten-thousand- 
dollar  notes,  and  had  a  right  to  so  hold  it,  he  could  not  assert 
that  he  held  it  adversely,  and  thereby  acquire  a  right  to  it 
under  the  statute. 

It  is  also  claimed  that  when  the  certificate  for  the  750 
shares  was  issued  to  Sigourney,  he  became  the  owner  of  the 
legal  title  to  the  stock,  and  that  that  title  must  prevail  here, 
this  being  a  mere  action  at  law.  This  claim  cannot  be  main- 
tained. Sigourney  was  only  the  pledgee  of  the  stock,  and 
as  between  him  and  the  pledgor  the  general  property  re- 
mained in  the  latter:  Civ.  Code,  sec.  2888;  Dewey  v.  Bowman, 
8  Cal.  151;  Brewster  v.  Hartley,  37  Id.  25;  99  Am.  Dec.  237. 
And  when  the  debt  to  secure  which  the  pledge  was  given  was 
paid,  the  lien  was  extinguished.  Besides,  this  is  not  an  action 
to  recover  the  stock,  but  dividends  declared  upon  the  stock,  in 
which  the  plaintifi"  has  no  interest. 

The  point  is  made  that  the  assignment  of  the  stock  to  Reid 
did  not  carry  antecedently  accrued  dividends,  and  that  as  the 
court  did  not  find  that  the  dividends  in  question  were  declared 
subsequent  to  the  time  of  that  assignment,  Reid  was  not  en- 
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titled  to  them.  There  might  be  something  in  this  point  if 
Reid  was  seeking  to  recover  the  dividends  from  the  plaintiff 
or  the  estate  of  Sigourney.  In  that  event,  the  plaintiff  could 
probably  resist  payment  until  a  full  and  complete  right  to  the 
money  was  established  in  the  party  claiming  it.  But  that  is 
not  the  case.  Here  the  money  is  in  the  court,  and  both  par- 
ties are  actors  in  seeking  to  obtain  it.  The  plaintiff,  as  has 
been  shown,  has  no  interest  in  the  money;  and  whether  it 
should  be  paid  over  to  Reid  or  Zellerbach  is  a  matter  that 
does  not  concern  him.  Zellerbach  united  with  Reid  in  ask- 
ing for  the  judgment  rendered,  and  if  it  be  conceded  to  be 
wrong,  the  plaintiff  cannot  be  heard  to  complain  of  it. 

Several  other  points  are  made,  but  they  do  not  require 
special  notice. 

The  judgment  and  order  should  be  affirmed. 

FooTE,  C,  and  Hayne,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 

Hearing  in  bank  denied. 


As  BETWEEN  PLEDGOR  AND  PLEDGEE,  the  latter  Only  has  the  right  of  pos- 
sessioQ  of  the  thing  pledged  until  hia  debt  is  paid:  Luekettt  v.  Tointsend,  49 
Am.  Dec.  723. 


[In  Bank.] 

Chandler  v.  People's  Savings  Bank. 

[73  Califobnia,  817.J 
Whebb  Judgment  is  Reversed,  and  Cause  Remanded  for  further  pro- 
ceedings  according  to  the  views  expressed  in  the  opinion  in  relation  to  » 
particular  finding  not  sustained  by  the  evidence,  the  trial  court  need  not 
proceed  to  try  the  entire  case  anew,  but  may  confine  the  testimony  to 
the  issue  erroneously  decided,  and  in  other  respects  pass  upon  the  issues 
in  the  light  of  the  evidence  already  before  it,  or  adopt  the  facts  already 
found  upon  such  testimony. 

H.  0.  Beatty,  and  Beatty  and  Denson,  and  A.  L.  Hart,  for 
the  appellant. 
Joseph  McKenna,  and  Freeman  and  Bates,  for  the  respondent. 

By  Court,  Searls,  C.  This  cause  was  here  in  1882,  upon 
two  appeals,  one  by  the  plaintiff  from  part  of  a  judgment  in 
favor  of  the  intervenor,  and  the  other  by  the  intervenor  from  a 
part  of  the  judgment  in  her  favor,  and  from  an  order  denying 
a  new  trial,  in  the  superior  court  of  Sacramento  County. 
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Upon  the  plaintiflF's  appeal,  and  as  to  him,  the  judgment 
was  aflfirmed:  61  Cal.  396. 

Upon  the  appeal  of  the  intervenor,  it  was  held  that  a  find- 
ing of  the  court  below  as  to  the  interest  on  certain  monthly 
balances  in  favor  of  Chandler,  from  December,  1865,  until 
October,  1878,  amounting  to  $2,710,  was  not  supported  by  the 
testimony,  and  therefore  that  the  finding  was  erroneous,  and 
the  judgment  as  to  the  intervenor  was  reversed,  and  the  cause 
remanded  for  further  proceedings,  according  to  the  views 
therein  expressed:  61  Cal.  401. 

The  cause  was  brought  up  again  in  1884,  upon  an  appeal  by 
the  plaintiff",  and  from  the  record  it  appeared  that  certain  evi- 
dence offered  by  the  plaintiff,  and  tending  to  show  that  the 
balances  in  his  favor  were  of  a  kind  which  entitled  him  to  in- 
terest thereon,  was  ruled  out;  and  this  court  said,  in  speaking 
of  its  former  decision:  — 

"As  we  understand  the  judgment  in  the  case,  a  reversal 
was  ordered  because  the  finding  was  not  sustained  by  the  evi- 
dence, and  the  cause  was  remanded  for  further  proceedings 
according  to  the  views  expressed  in  the  opinion. 

"  Certainly  this  order  of  the  court  left  the  inquiry  as  to  in- 
terest open,  as  if  no  trial  had  been  had  on  it.  The  plaintiff 
was  at  liberty,  in  a  new  trial,  if  in  his  power,  to  show  that  the 
balances  were  of  the  kind  which  bore  interest.  The  offers  of 
the  plaintiff,  which  were  ruled  out,  were  made  with  this  view, 
that  is,  to  show  that  the  balances  were  of  the  character  which 
•entitled  him  to  have  interest  on  them:  Civ.  Code,  sec.  1917. 
The  court  should  have  allowed  these  offers.  In  our  view,  the 
case  was  open  for  a  new  trial,  subject  to  the  views  expressed 
by  the  court,"  etc.;  and  the  judgment  was  reversed,  and  the 
cause  remanded  for  a  new  trial,  subject  to  the  views  expressed 
by  this  court:  65  Cal.  498. 

Upon  the  cause  again  coming  up  in  the  court  below,  the 
sense  of  the  court  was  taken  as  to  the  extent  of  the  new  trial 
granted  by  this  court  under  the  decision  last  above  referred 
to,  and  the  court  held  "  that  a  new  trial  was  only  granted  as 
to  the  character  of  the  balances  mentioned  in  the  opinion  of 
the  court  on  intervenor's  appeal  (61  Cal.  401)  as  to  their  being 
interest-bearing,  and  that  the  burden  of  the  proof  was  on  the 
plaintiff." 

Counsel  for  plaintiff  excepted  to  said  decision,  and  asked 
that  intervenor  introduce  her  proof  in  support  of  her  com- 
plaint of  intervention,  which  she  declined  to  do,  whereupon 
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plaintiff  moved  for  a  nonsuit  as  against  the  intervenor,  upon 
the  ground  that  she  had  introduced  no  evidence,  etc. 

The  motion  was  overruled,  and  plaintiff  excepted. 

The  court  then  heard  testimony  in  reference  to  the  charac- 
ter of  the  balances  mentioned  in  the  decisions,  and  excluded 
testimony  relating  to  other  portions  of  the  case. 

Written  findings  were  filed,  covering  the  whole  case,  upon 
which  judgment  was  entered  in  favor  of  intervenor,  ordering 
a  sale  of  the  mortgaged  premises,  and  that  the  proceeds,  to 
the  extent  of  $8,435.81  and  costs,  be  paid  to  her,  etc. 

The  question  presented  is  this,  Was  it  the  duty  of  the  court 
below  to  proceed  to  try  the  entire  case  anew,  or  could  it  con- 
fine the  testimony  to  the  issue  erroneously  decided,  and  in 
other  respects  pass  upon  the  issues  in  the  light  of  the  testi- 
mony already  before  it,  or  adopt  the  facts  already  found  upon 
such  testimony? 

Under  the  former  decision  in  this  cause,  we  are  of  opinion 
it  was  not  incumbent  on  the  court  below  to  try  the  entire 
cause  anew,  and  that  the  judgment  and  order  appealed  from 
should  be  aflBrmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  aflBrmed. 


Nbw  Trial  Reopens  What  Issttes:  Foster  v.  Browning,  67  Am.  Dec  605. 


[In  Bank.] 

MoLeran  V.  Benton. 

[73  California,  829.J 

Res  Judicata  —  Law  of  Case.  —  Lease  which  has  been  treated  as  valid  by 
the  court  and  all  the  parties  as  creating  a  term  for  years,  on  two  former 
appeals,  may  be  introduced  at  a  third  trial  to  show  that  it  creates  but  a 
tenancy  at  will,  and  held  invalid  as  a  lease  for  years,  on  account  of  de- 
fective acknowledgment. 

Lease  Purporting  to  be  for  Years,  but  Void  for  defective  acknowledg- 
ment, constitutes  the  lessee  who  has  entered  under  it  by  consent  of  the 
lessor  but  a  tenant  at  will,  without  the  right  to  assign  the  remainder  of 
the  term,  and  whose  holding  may  be  terminated  by  the  lessor  at  any 
time. 

Tenancy  at  Wili.  is  not  Assignable,  and  if  the  tenant  attempt  to  un- 
derlet or  surrender,  he  thereby  terminates  his  will  and  relinquishes  his 
estate. 
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Tenant  at  Sufferance  has  Merely  Naked  Possession,  stands  in  no 
privity  to  the  landlord,  is  not  liable  for  rents  unless  under  the  statute, 
and  is  not  entitled  to  notice  to  quit.  The  landlord  may  terminate  the 
tenancy  when  he  pleases,  and  may  in  some  cases  treat  the  tenant  as  a 
trespasser. 

Where  Lessee  Holding  under  Void  Lease  from  a  tenant  in  common  re- 
leases to  a  party  who  has  contracted  to  purchase  from  the  tenant  in  com- 
mon, the  purchaser  is  neither  a  tenant  at  will  nor  suflFerance,  and  a  deed 
to  him  by  the  tenant  in  common,  with  intention  to  pass  the  title,  vests 
in  him  all  the  grantor's  right  of  possession,  and  makes  his  possession 
adverse  as  agaiast  the  other  tenants  in  common,  so  as  to  vest  the  title 
under  the  Van  Ness  ordinance  of  San  Francisco  in  him,  which  relin- 
quishes the  city's  right  in  favor  of  prior  possessors. 

When  Executor's  or  Administrator's  Right  to  Recover  Property 
of  the  estate  is  barred  by  the  statute  of  limitations,  the  heir  or  devisee 
is  also  barred,  though  the  latter  may  be  under  the  disability  of  infancy 
at  the  time  the  action  accrued  to  the  representative. 

One  Who  was  Prior  Possessor  within  the  limits  embraced  in  the  Van 
Ness  ordinance  of  San  Francisco,  which  relinquished  the  city's  title  in 
favor  of  such  possessor,  but  who  was  ousted  before  the  ordinance  went 
into  effect,  in  order  to  acquire  the  ordinance  title,  must  recover  posses- 
sion of  the  intruder  by  virtue  of  his  prior  possession,  in  suit  conimenced 
before  his  right  of  action  on  his  prior  possession  is  barred  by  the  statute 
of  limitations.  He  cannot  recover  from  the  intruder  by  virtue  of  any 
title  vested  in  him  by  such  ordinance. 

Where  Right  of  Action  Accrues  to  One  under  No  Disability,  but  who 
dies  without  bringing  suit,  the  statute  of  limitations  continues  to  run, 
notwithstanding  the  disability  of  one  claiming  under  the  deceased. 

Ejectment.  In  1849  J.  Harmon  and  wife  entered  into  the 
land  in  dispute,  and  the  wife  was  divorced  the  same  year,  the 
court  decreeing  to  her  one  undivided  half  of  the  property,  from 
which  the  husband  appealed;  he  died  in  1850,  and  his  execu- 
tors were  substituted  as  parties.  He  had  but  two  children,  and 
to  his  son,  five  years  old,  he  devised  two  undivided  thirds  of  the 
property;  and  to  his  daughter  he  bequeathed  the  remainder 
when  she  attained  the  age  of  eighteen,  if  her  conduct  was 
Batisfactory  to  the  executors.  The  decree  of  divorce  was  com- 
firmed,  and  the  land  sold  under  order  of  court  to  Mrs.  Har- 
mon, she  being  the  highest  bidder.  The  children  were  not 
made  parties.  After  Mrs.  Harmon  had  obtained  her  deed,  she 
married  one  Foley,  and  they  went  into  possession  in  1851, 
and  the  same  year  Comerford  went  into  possession  as  tenant 
under  a  parol  agreement  with  Foley  and  wife.  In  1852  the 
same  parties  executed  an  instrument,  which  was  recorded  but 
never  acknowledged,  and  under  which  it  was  agreed  that 
Comerford  was  to  hold  the  premises  from  August,  1852,  to 
January,  1856.  Comerford  remained  in  possession  until  Jan- 
uary, 1853,  but  the  court  found  that  he  held  only  as  tenant 
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at  will,  the  parties  treating  the  lease  as  void  at  the  trial, 
and  only  admissible  as  showing  the  nature  of  the  tenant's  pos- 
session. In  June,  1853,  Foley  and  wife  agreed  to  sell  the 
land  to  Brannan  &  Co.,  and  assigned  the  lease  for  six  thou- 
sand dollars;  the  latter  paid  one  hundred  dollars  on  account, 
and  it  was  agreed  that  the  deed  was  to  be  made  only  when 
arrangements  had  been  made  with  the  tenant  to  give  posses- 
sion to  Brannan  &  Co.  He  assigned  his  interest  in  what  they 
considered  the  valid  lease  to  them,  and  surrendered  posses- 
sion, when  they  paid  the  balance  due,  and  Foley  and  wife 
attempted  to  convey  by  deed  to  them,  but  the  deed  was  void 
for  want  of  proper  acknowledgment  on  the  part  of  Mrs.  Foley. 
From  December,  1853,  to  October,  1855,  Comerford  was  in 
the  employ  of  Brannan  &  Co.  The  defendants  went  into 
possession  in  1854,  under  deeds  from  Brannan  &  Co.,  and 
have  ever  since  remained  in  peaceable  possession.  The  only 
issue  of  the  Foleys  was  Kitty,  born  July,  1853.  The  son  of 
the  first  marriage,  J.  Harmon,  died  unmarried  in  1859,  and 
his  mother,  Mrs.  Foley,  died  the  same  year.  The  daughter 
of  the  first  marriage,  Mary  A.  Harmon,  married,  and  in  May, 
1861,  conveyed  the  land  in  dispute  to  the  plaintifl*,  from  whom 
he  deraigns  title.  From  1854  until  this  suit  was  commenced, 
neither  Mrs.  Foley  nor  any  of  the  children  had  possession  of 
the  land.  By  the  Van  Ness  ordinance,  the  city  of  San  Fran- 
cisco relinquished  its  title  to  certain  lands,  including  that  in 
dispute,  to  persons  in  actual  possession  on  or  before  January, 
1855,  "  provided  such  possession  has  been  continued  up  to  the 
time  of  the  introduction  of  this  ordinance  in  the  common 
council  [June,  1855],  or  if  interrupted  by  an  intruder  or  tres- 
passer, has  been  or  may  be  recovered  by  legal  process."  The 
court  found  the  title  to  be  in  defendants.  Other  facts  are 
stated  in  the  opinion. 

A.  L.  Rhodes,  for  the  appellant. 

WUaon  and  Wilsoriy  and  S.  M.  Wilson,  for  the  respondents. 

By  Court,  Paterson,  J.  This  action  was  commenced  twenty- 
five  years  ago,  and  has  been  before  this  court  several  times  on 
appeal.  The  tracts  of  land  in  controversy  are  of  great  value, 
and  are  popularly  known  as  "Woodward's  Garden,"  "Benton's 
Church,"  and  "Judson  and  Shepard's  Acid  Factory."  The 
property  is  within  the  exterior  limits  of  the  territory  described 
in  the  Van  Ness  Ordinance,  and  the  principal  questions  in- 
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volved  relate  to  the  title  conferred  by  that  ordinance,  and  to 
defendant's  plea  of  the  statute  of  limitations.  After  the  sec- 
ond decision  by  this  court  (43  Cal.  473),  the  defendants  filed 
in  the  court  below  an  amended  answer,  setting  up  more  fully 
the  facts  upon  which  they  relied  in  their  affirmative  defense. 

Inasmuch  as  the  appellant  places  great  reliance  upon  the 
■decisions  on  the  former  appeals,  it  becomes  necessary  for  us  to 
review  the  maters  adjudicated,  and  ascertain  to  what  extent 
the  law  of  the  case  has  been  established.  It  is  said  that  be- 
cause the  lease  was  regarded  and  treated  at  the  first  and 
second  trials,  and  on  the  former  appeals,  as  valid  by  all  the 
parties  and  by  this  court,  the  objection  made  at  the  last  trial 
sind  on  this  appeal,  that  it  is  invalid  because  not  acknowl- 
edged by  Mrs.  Foley,  cannot  be  considered;  that  it  must  now 
be  regarded  as  a  valid  lease.  The  fact  is,  as  stated,  that  the 
lease  was  at  the  first  and  second  trials  regarded  as  valid,  and 
■creating  a  term  for  years,  and  was  so  treated  by  this  court  on 
appeal:  31  Cal.  29;  43  Id.  468. 

At  the  last  trial,  however,  the  lease  was  objected  to,  and 
held  to  be  void  as  a  lease  for  a  term  of  years,  but  was  intro- 
duced and  considered  in  evidence  only  "  to  show  the  charac- 
ter of  Comerford's  holding;  to  show  a  recognition  of  tenancy 
on  the  part  of  Comerford  creating  a  tenancy  at  will;  and  to 
illustrate  the  possession  that  was  taken  subject  to  it." 

We  do  not  think  that  the  decisions  upon  this  question  on 
the  former  appeals  have  become  the  law  of  the  case.  The 
evidence,  and  the  purposes  for  which  the  pretended  lease  was 
introduced,  present  a  different  question  on  this  appeal.  It  is 
only  where  the  evidence  is  the  same  that  the  doctrine  con- 
tended for  by  appellant  applies.  It  is  doubtless  true,  as  a  gen- 
eral proposition,  that  a  previous  ruling  of  the  appellate  court 
upon  a  matter  directly  in  issue  is,  as  to  all  subsequent  pro- 
ceedings, a  final  adjuaication,  and  becomes  the  law  of  the 
case,  from  which  the  court  ought  not  to  depart,  nor  allow  the 
parties  to  be  relieved.  But  when  such  a  ruling  relates  to  a 
matter  of  fact,  the  principle  can  be  invoked  only  when  the 
fact  appears  again  to  the  appellate  court  under  the  same  cir- 
cumstances in  respect  to  which  it  was  originally  considered: 
Mitchell  v.  Davis,  23  Cal,  381;  Trinity  County  v.  McCammon, 
25  Id.  121;  Leese  v.  Clark,  20  Id.  418;  Nieto  v.  Carpenter,  21 
Id.  483. 

In  our  opinion,  therefore,  the  court  below  was  not  bound  to 
consider  the  lease  as  a  valid  lease  for  a  terra  of  years;  and 
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that  it  created  Bimply  a  tenancy  at  will,  we  have  no  doubt: 
Taylor's  Landlord  and  Tenant,  sees,  19,  112. 

It  is  further  contended  that  the  decree  and  sale,  followed  by 
a  deed  from  the  commissioners  to  Eleonora,  executed  March  28, 
1851,  were  void  as  to  the  children  of  Jacob  Harmon,  deceased,^ 
because  they  had  not  been  made  parties  to  the  action  after  the 
death  of  their  father,  and  therefore,  that  Eleonora  and  th& 
children  were  tenants  in  common. 

On  the  second  appeal  it  was  said:  "The  decision  on  the- 
former  appeal,  Ewald  v.  Corhett,  32  Cal.  493,  would  be  desti- 
tute of  all  basis  if  the  estate  of  Jacob  Harmon  would  not 
descend,  or  could  not  be  distributed,  under  the  statute  regu- 
lating common  property";  and  it  was  in  effect  decided  that 
the  commissioners'  deed  of  March  28,  1851,  was  void,  and  the 
fact  that  the  defendants  and  others  effected  their  purchase 
from  Mrs.  Foley  in  good  faith  was  immaterial,  the  papers 
which  the  parties  executed  having  shown  that  the  prenises 
were  a  portion  of  the  Harmon  estate  in  which  the  children  of 
Mrs.  Foley  had  an  interest,  which  Mrs.  Foley  had  not  compe- 
tent power  to  convey.  Under  that  decision,  we  must  hold  that 
"the  undivided  half  of  the  premises, — that  is  to  say,  the  un- 
divided half  of  the  interest  therein  which  Harmon  and  wife- 
held  immediately  preceding  his  death, — vested  in  Eleonora. 
either  by  virtue  of  the  decree  of  divorce,  or  the  statute  of  thi& 
state  providing  for  the  distribution  of  the  common  property 
upon  the  dissolution  of  the  community  by  the  death  of  the 
husband,  and  the  remaining  half  vested  in  their  two  children; 
that  the  right  and  interest  in  the  premises  acquired  or  held  by 
Harmon  by  virtue  of  his  possession,  conceding  they  were  the 
lands  of  the  pueblo  or  the  city,  would  descend  to  his  heirs,  if 
not  devised  by  him,  and  that  the  same  might  be  distributed 
under  the  statute  relating  to  common  property."  It  would 
seem  to  follow,  therefore,  that  Eleonora  and  the  children  were 
tenants  in  common  at  the  time  the  lease  to  Comerford  was  de- 
livered (43  Cal.  476);  and  that  if  they  had  been  in  possession 
of  the  property  on  January  1,  1855,  and  remained  until  June 
20,  1855,  they  would  have  received  the  Van  Ness  ordinance 
title.  The  same  result  probably  would  have  followed  had 
Comerford  remained  in  possession  under  the  lease  until  June 
20,  1855.  If  we  assume  this  to  be  true,  then  up  to  the  time 
of  the  assignment  by  Comerford  of  his  interest  in  the  lease 
to  Brannan  and  others,  December,  1853,  the  rights  of  Mrs. 
Foley  and  the  children  in  the  premises  would  be  fully  pre- 
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eerved.  This  brings  us  to  the  inquiry — a  most  important 
one  80  far  as  Mrs.  Foley's  interest  is  concerned  at  least — as 
to  the  legal  effect  of  Comerford's  assignment  to  Brannan  and 
others.  By  the  terms  of  the  instrument  it  was  provided  "that, 
whereas  T.  0.  Larkin  ....  and  Samuel  Brannan  have  be- 
come the  owners  by  purchase  of  the  within-described  premises, 
now,  therefore,  in  consideration  of  the  sum  of  five  thousand 
dollars  to  me  paid,  ....  I  do  by  these  presents  assign,  trans- 
fer, and  surrender  to  said  ....  and  Brannan  all  my  right, 
title,  and  interest  in  the  said  premises,  under  and  by  virtue  of 
the  within  lease." 

What  right,  title,  or  interest  did  Comerford  hold  by  virtue 
of  the  lease  which  could  be  transferred  by  him?  He  was  a 
mere  tenant  at  will,  and  could  not  assign  the  remainder  of  the 
term  named  in  the  lease.  A  tenancy  at  will  is  not  assignable. 
If  a  tenant  at  will  attempt  to  underlet  or  surrender,  he  thereby 
determines  his  will,  and  relinquishes  the  estate:  Cooper  v. 
Adams,  6  Cush.  90;  Taylor's  Landlord  and  Tenant,  sees.  62, 
83.  Without  the  consent  of  Mrs.  Foley,  Brannan  and  others 
would  be  merely  tenants  at  sufferance,  and  liable  to  an  action 
of  trespass  against  them:  Reckhoiu  v.  Schank,  43  N.  Y.  451. 

The  tenant  at  sufferance  has  merely  a  naked  possession; 
stands  in  no  privity  to  the  landlord;  is  not  liable  for  rents, 
unless  expressly  made  so  by  statute;  nor  is  he  entitled  to  no- 
tice to  quit.  The  landlord  may  put  an  end  to  the  tenancy 
when  he  thinks  proper,  and  may,  under  certain  circumstances, 
treat  the  one  in  possession  as  an  intruder  or  trespasser:  Ilaux- 
hurst  v.  Lobree,  38  Cal.  563;  Meier  v.  Thiemann,  15  Mo.  App. 
307;  Taylor's  Landlord  and  Tenant,  sec.  65.  The  relation  of 
Brannan  and  others  to  the  Foleys,  therefore,  depended  upon 
the  understanding  and  oral  agreement  of  all  the  parties,  and 
there  is  no  question  as  to  what  that  agreement  was.  The 
court  found,  and  the  finding  is  supported  by  evidence,  that 
the  preliminary  agreement  of  sale  under  which  Brannan  and 
others  were  let  into  possession  was  a  mere  temporary  arrange- 
ment, with  a  view,  before  completion  of  the  purchase,  to  secur- 
ing from  Comerford  a  termination  of  his  tenancy;  and  it  was 
not  until  after  this  was  accomplished  that  the  purchase  price 
was  paid  by  Brannan  and  others  to  the  Foleys.  There  was 
no  recognition  by  the  Foleys  of  Brannan  and  others  as  ten- 
ants. The  transaction  was,  as  between  the  Foleys  and  Bran- 
nan and  others,  to  be  a  sale  of  all  right,  title,  and  interest  of 
the  former,  or  the  one  hundred  dollars  which  had  been  paid 
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was  to  be  returned  to  the  latter.  The  consent  of  Comerford 
was  not  necessary  to  terminate  his  interest  in  the  property. 
The  Foleys  could  have  terminated  it  without  his  consent;  and 
the  sale  by  them  to  Brannan  and  others  was  itself  a  sufficient 
expression  of  their  will  to  end  the  tenancy,  and  precludes  the 
idea  of  a  tenancy  at  will  on  the  part  of  Brannan  and  others: 
Pratt  V.  Farrar,  10  Allen,  520. 

If  the  Foleys  had  sold  to  strangers  instead  of  to  Brannan 
and  others,  the  latter  would  not  have  been  entitled  to  a 
notice  to  quit  from  the  purchaser.  The  conveyance  of  the 
property  ipso  facto  destroys  all  privity  or  relationship  between 
the  owners  and  the  tenant  at  sufferance:  Esty  v.  Baker,  50  Me. 
325;  79  Am.  Dec.  616. 

The  same  result  must  follow  when  the  sale  is  made  to  the 
tenant  at  sufferance  himself,  especially  when,  as  in  this  case, 
it  is  expressly  understood  that  the  sale  depends  upon  the  re- 
sult of  negotiations  on  the  part  of  the  purchaser  and  seller,  to 
secure  the  surrender  of  all  claim  on  the  part  of  the  tenant  at 
will,  so  that  the  full  title  may  vest  in  the  purchaser.  There 
was  no  relation  of  landlord  and  tenant  between  the  Foleys 
and  Brannan  and  others.  Such  relationship  was  never  con- 
templated. The  Foleys  recognized  Brannan  and  others  as 
purchasers  of  the  land.  The  parties  all  acted  in  good  faith, 
believing  that  all  the  right,  title,  and  possession  of  the  Foleys 
had  passed  to  their  grantees.  Comerford  paid  rent  to  no  one 
after  they  all  arrived  at  this  understanding,  but  was  permitted 
to  remain  on  the  place  till  the  fall  of  that  year  to  gather  his 
crop,  at  which  time  he  surrendered  possession  to  Brannan  and 
others,  who  paid  him  five  thousand  dollars  therefor.  After 
such  surrender,  the  court  finds  that  he  acted  as  the  bailiflf  or 
care-taker  for  the  purchasers.  The  Foleys  received  six  thou- 
sand dollars,  the  purchase  price  in  full,  from  the  purchasers, 
in  June,  1853,  left  the  premises,  and  never  afterward  claimed 
any  right  to  the  same;  nor  has  any  one,  on  their  behalf,  ever 
offered  to  repay  any  money  received  by  them.  The  fact  that 
the  writings  which  passed  between  the  parties  turned  out  to 
be  void  cannot  change  the  acts,  nor  can  it  alter  the  intention 
of  the  parties  verbally  expressed ;  and  that  intention  was,  that 
Brannan  and  others  should  have  actual  possession  of  the 
premises,  to  have  and  to  hold  the  same  in  their  own  right, 
without  interference  or  claim,  trespass  or  intrusion.  Such 
possession  they  took  in  1854,  and  held  until  the  commence- 
ment of   this   suit,   eight   years   later;    and   unless   we   are 
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mistaken  as  to  the  effect  of  the  attempted  assignment  by 
Comerford  to  them,  they  received  by  virtue  of  the  possession 
thus  given  to  them  the  Van  Ness  ordinance  title,  to  the  extent, 
at  least,  of  the  interest  held  and  controlled  by  Mrs.  Foley,  who 
voluntarily  relinquished  the  premises. 

The  possession  of  Brannan  and  others  was  clearly  adverse, 
and  the  statute  began  to  run  in  their  favor,  and  against  the 
executors,  from  the  time  of  their  entry:  Packard  v.  Moss,  68 
Cal.  123;  Mulford  v.  Le  Franc,  26  Id.  90;  Angell  on  Limita- 
tions, sees.  388-410. 

Another  and  more  diflficult  question  relates  to  the  interest 
which  descended  to  the  heirs  of  Harmon.  The  executors  have 
never  been  discharged.  When  Harmon  died,  in  1850,  Mary 
Ann  and  Jacob,  Jr.,  were  respectively  seven  and  four  years  of 
age.  Neither  Mrs.  Foley  nor  her  children  had  possession  of 
the  premises  after  December  16,  1853,  and  this  action  was 
not  commenced  until  June  4,  1862;  and  upon  the  authorities 
construing  the  statutes  then  in  force,  and  determining  the 
rights  of  minors  in  property  represented  by  executors,  we 
must  hold  that  there  was,  during  the  period  mentioned,  no 
saving  of  infancy.  The  will  was  duly  probated.  The  execu- 
tors took  possession  of  the  property,  and  retained  the  same 
until  put  out  by  the  sheriff,  under  order  of  the  court,  made  in 
the  action  for  divorce  and  division  of  the  property.  If  the  en- 
try of  the  defendants  was  wrongful,  the  devisees  of  Harmon 
could  not  maintain  an  action,  for  that  right  existed  exclusively 
in  the  executors,  who,  in  all  suits  for  the  benefit  of  the  estate, 
represented  both  the  creditors  and  the  heirs:  Cunningham  v. 
Ashley,  45  Cal.  493;  Hallech  v.  Mixer,  16  Id.  579.  It  would 
seem  to  follow,  therefore,  that  when  the  executor  is  barred  of 
his  action,  the  heir  is  barred,  although  the  heir  or  devisee  be 
laboring  under  a  disability:  Wilmerding  v.  Russ,  33  Conn.  68. 
The  general  rule  is,  that  when  a  trustee  is  barred  by  the  stat- 
ute of  limitations,  the  cestui  que  trust  is  likewise  barred,  even 
though  an  infant  (Hill  on  Trustees,  267,  403,  504),  and  that 
the  heir  or  devisee  is  dependent  upon  the  diligence  of  the  ex- 
ecutor for  the  maintenance  of  his  rights  with  respect  to  the 
real  property,  but  is  not  without  a  remedy  by  an  action  for 
damages  against  his  executor  and  his  sureties,  or  by  a  proper 
proceeding  to  compel  him  to  bring  suit:  Tyler  v.  Houghton,  25 
Cal.  29. 

This  subject  has  been  very  carefully  considered,  and  the 
decisions  and  statutes  of  this  state  elaborately  reviewed,  by 
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the  circuit  court  and  the  supreme  court  of  the  United  States, 
and  the  conclusion  reached  that,  where  the  administrator  in 
this  state  neglects  to  bring  an  action  to  recover  pioperty  of 
the  estate  until  it  is  barred  under  the  statute  of  limitations 
applicable  to  the  subject,  the  heir  is  also  barred,  even  though 
the  heir  be  a  minor  at  the  time  the  action  accrues  to  the  ad- 
ministrator: Meeks  v.  Vassault,  3  Saw.  214;  Meeks  v.  Olpherts, 
100  U.  S.  564. 

But  it  is  claimed  by  the  appellant  that  he  is  not  seeking  a 
recovery  upon  the  title  or  right  of  possession  held  by  Jacob 
Harmon  in  his  lifetime;  that  the  only  purpose  of  proving 
prior  possession  was  to  prove  and  identify  the  persons  in 
whom  the  Van  Ness  ordinance  title  vested;  that  it  is  upon 
that  title  that  this  action  is  brought,  and  as  that  title  never 
was  in  Harmon  or  his  estate,  the  executor  could  not  maintain 
an  action  upon  the  title;  and  that  the  interruption  by  an  in- 
truder or  trespasser,  referred  to  in  the  ordinance,  means  an 
ouster  between  the  1st  of  January,  1855,  and  the  20th  of  June, 
1855;  also  that  the  statute  did  not  commence  to  run  against 
the  Van  Ness  ordinance  title  until  it  vested  in  plaintiff's 
grantor,  which  was  not  until  May  11,  1858.  Unfortunately, 
however,  for  the  appellant,  all  of  these  contentions  have  been 
disposed  of  adversely  to  him. by  the  decisions  of  this  court. 
There  was  no  ouster  during  the  interval  referred  to;  and  the 
proviso  under  which  they  claim  title  embraces  persons  evicted 
by  intruders  and  trespassers  as  well  before  the  1st  of  January 
as  those  evicted  afterward,  and  before  the  20th  of  June.  The 
statute  commenced  running  on  the  eleventh  day  of  April,  1855; 
and  one  who  was  ousted  by  an  intruder  before  the  ordinance 
took  effect,  in  order  to  acquire  the  ordinance  title,  must  re- 
cover possession  from  the  intruder  by  virtue  of  his  prior  pos- 
session, in  a  suit  commenced  before  his  right  of  action  on  his 
prior  possession  is  barred  by  the  statute  of  limitations.  He 
cannot  recover  from  such  intruder  by  virtue  of  any  title  vested 
in  him  by  the  ordinance:  Pickett  v.  Hastings,  47  Cal.  269; 
McLeran  v.  Benton,  43  Id.  467;  McManus  v.  0^ Sullivan,  48 
Id.  7. 

On  the  day  that  the  statute  of  limitations  commenced  to 
run,  April  11,  1855,  Mrs.  Foley  was  a  widow,  and  could  have 
maintained  an  action.  She  died  in  November,  1859;  but  as 
the  statute  had  commenced  to  run,  it  did  not  stop  at  her  death 
because  of  the  disability  at  that  time  of  any  person  claiming 
under  her.     The  disability  must  exist  at  the  time  the  right  of 
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action  first  accrues.  The  statute  commenced  to  run  against 
the  executors  on  the  eleventh  day  of  April,  1855.  Their  cause 
of  action  was  therefore  barred  on  the  11th  of  April,  1860;  and 
this  bar  operated  equally  against  the  devisees  of  Harmon. 

The  finding  of  the  court  as  to  ownership  is  sufficient:  Murphy 
V.  Bennett,  68  Cal.  530. 

We  have  examined  the  evidence,  and  think  that  it  supports 
the  findings.  There  are  some  errors  relied  upon  by  appellant, 
but  we  find  nothing  prejudicial  in  any  of  them,  and  the  judg- 
ment and  order  must  be  affirmed,  except  as  to  those  parcels 
of  land  described  in  the  stipulation  of  counsel,  upon  which  an 
order  of  dismissal  has  been  entered  herein. 


Re8  Judicata,  What  Constitutes:  Shcomb  v.  De  Laardi,  99  Am.  Dec. 
740,  and  note  749. 

Tenant  at  Will  has  No  Estate  in  the  land,  cannot  transfer  the  posses- 
sion to  another,  or  make  any  contract  regarding  the  possession;  and  a  convey- 
ance by  him  is  mere  desertion,  which  constitutes  his  grantee  an  adverse 
holder  as  against  the  landlord:  Doak  v.  Donelson,  24  Am.  Dec.  4S5. 

Tenant  at  Will  or  Sufferance,  whether  entitled  to  notice  to  quit: 
Note  to  Stedman  V.  Mcintosh,  42  Am.  Dec.  128-130;  Dillon  v,  Broum,  71  Id. 
700. 

Statute  of  Limitations  having  Run  against  Executor,  adminis- 
trator, or  trustee,  the  infant  is  also  barred:  WorUuj  v.  Johnson,  54  Am.  Dec. 
393;  Coleman  v.   Walker,  77  Id.  163,  note  166. 

Where  Cause  of  Action  has  Accrued  during  the  lifetime  of  party,  and 
the  statute  of  limitations  has  commenced  to  run,  it  still  continues  to  run 
aotwithstanding  the  death  of  the  party:  Note  to  Miller  v.  Surls,  65  Am.  Dec. 
194-696  et  eeq.;  but  see  Tynan  v.  Walker,  95  Id.  152. 


[In  Bank.] 

Hutchinson  v.  Ainsworth. 

[73  California,  452.1 

Notary  is  not  Necessary  Party  Defendant  to  action  to  foreclose  the 
mortgage  of  a  married  woman,  and  to  reform  the  notary's  certificate 
before  whom  the  mortgage  was  acknowledged. 

Complaint  in  Action  to  Foreclose  MoRTOAaE  and  to  reform  the  certifi- 
cate of  acknowletlgment  of  a  notary  thereto  states  but  one  cause  of 
action. 

Note  and  Mortgage  were  Executed  September  3,  1878,  and  suit  to 
foreclose  was  brought  March  25,  1880.  Plaintiff  asked  to  amend  the 
complaint  August  19,  1880,  so  as  to  obtain  reformation  of  the  notary's 
certificate  of  acknowledgment  to  the  mortgage.  This  was  denied,  but 
the  judgment  was  reversed  March  28,  1883,  and  tlie  following  May  11th 
an  amended  complaint  was  filed.     Held,  that  the  statute  of  limitations 
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did  not  ran  against  the  right  to  have  the  mortgage  reformed  pending  the 
appeal,  and  that  the  amended  complaint  should  be  deemed  and  treated 
as  having  been  filed  as  of  the  date  of  application  therefor  and  refusal. 

While  to  Reform  WRrrxEN  Instrument  on  the  ground  of  mistake,  the 
mistake  must  be  established  in  a  clear  and  convincing  manner,  and  to- 
the  entire  satisfaction  of  the  court,  still  relief  will  not  be  denied  because 
the  testimony  is  conflicting. 

Mortgage  Properlf  Execttted  and  Acknowledged,  though  the  certifi- 
cate of  acknowlegment  is  defective,  is  valid  as  against  a  subsequeat 
purchaser  without  notice  of  the  mortgage  as  recorded,  though  without 
notice  that  it  was  properly  acknowledged,  where  he  gives  no  value 
therefor,  and  incurred  no  liability  except  a  contingent  one,  for  which  he 
never  became  liable. 

George  W.  Tyler  and  W.  B.  Tyler,  for  the  appellants. 
William  Reade  and  W.  C.  Belcher,  for  the  respondent. 

By  Court,  Searls,  C.  J.  This  cause  was  here  on  a  former 
appeal,  the  decision  on  which  is  reported  in  63  Cal.  286.  In 
1878,  the  defendants,  Anna  Ainsworth  and  A.  G.  Ainsworth, 
made  their  promissory  note  to  Margaret  M.  Hutchinson  for 
three  thousand  five  hundred  dollars,  payable  on  the  third  day 
of  September,  1879,  with  interest  at  ten  per  cent  per  annum. 
The  note  was  given  for  money  loaned  to  said  defendant  by 
plaintiff,  who  is  a  married  woman,  and  was  her  separate 
property. 

To  secure  the  payment  of  the  promissory  note,  Anna 
Ainsworth  executed  the  mortgage,  to  foreclose  which  this 
action  is  brought.  The  property  mortgaged  was  the  separaie 
property  of  Anna  Ainsworth,  who  is  a  married  woman. 

The  acknowledgment  made  by  said  Anna  Ainsworth  is 
found  to  have  been  properly  taken,  but  the  notary,  in  certify- 
ing thereto,  failed  to  specify  that  he  made  her  acquainted 
with  the  contents  of  the  instrument,  separate  from  and  with- 
out the  hearing  of  her  husband. 

A  copy  of  the  certificate  is  set  out  in  the  report  of  the  case 
on  the  former  appeal.  In  that  appeal  this  court  reversed  the 
judgment  and  order  of  the  court  below,  upon  the  ground  of 
error  in  refusing  plaintiff's  application  to  amend  her  com- 
plaint so  as  to  show  that  the  acknowledgment  was  actually 
taken  in  compliance  with  the  statute,  with  a  view  to  a  judg- 
ment correcting  the  certificate  as  provided  by  section  1102  of 
the  Civil  Code.     Tha  action  was  brought  March  25,  1880. 

Upon  the  return  of  the  cause  to  the  court  below,  and  on  the 
eleventh  day  of  May,  1883,  the  complaint  was  amended,  aver- 
ring the  acknowledgment  to  have  been  properly  taken,  and 
asking  that  the  certificate  be  reformed  and  corrected. 
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To  this  amended  complaint  defendant  demurred,  upon  the 
grounds,  among  others,  —  1.  That  there  is  a  non-joinder  of 
parties  defendant,  in  that  William  H.  Burrill,  the  notary  who 
took  the  acknowledgment,  sliould  have  been  made  a  defend- 
ant; 2.  That  two  causes  of  action  are  joined  in  the  complaint 
without  being  separately  stated;  3.  That  the  cause  of  action 
is  barred  by  subdivision  4  of  section  338  of  the  Code  of  Civil 
Procedure. 

The  demurrer  was  overruled,  and  this  action  is  assigned  as 
error.     The  demurrer  was  properly  overruled. 

The  notary  was  not  a  necessary  party  defendant  to  the  ref- 
ormation of  his  certificate.  The  reformation,  if  made  at  all, 
could  only  be  so  made  by  the  judgment  of  the  court:  Wedel 
V.  Herman,  59  Cal.  515. 

The  objection  of  the  demurrer  is  not  that  two  causes  of  ac- 
tion are  improperly  united,  but  that  they  are  contained  in  the 
complaint,  and  are  not  separately  stated.  Waiving  the  ques- 
tion whether  or  not  a  proper  uniting  of  two  causes  of  action 
in  the  same  complaint,  without  stating  them  separately,  is  a 
cause  for  demurrer,  we  are  of  opinion  the  complaint  states 
but  one  cause  of  action. 

"An  action  is  an  ordinary  proceeding  in  a  court  of  justice, 
by  which  one  party  prosecutes  another  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  offense":  Code  Civ.  Proc,  sec.  22. 

The  facts  upon  which  the  plaintiff's  right  to  sue  is  based, 
and  upon  which  the  defendant's  duty  has  arisen,  coupled 
with  the  facts  which  constitute  the  latter's  wrong,  make  up 
the  cause  of  action. 

If  these  facts  taken  together  give  a  unity  of  right,  they  con- 
stitute but  one  cause  of  action. 

In  equity,  the  relief  or  the  enforcement  of  a  single  right 
may  be  varied,  and  the  facts  essential  to  such  relief  may  be 
set  out  without  objection  as  auxiliary  to  the  right  to  be  en- 
forced. 

In  the  case  at  bar,  the  object  of  the  action  is  to  collect  a 
single  debt,  and  to  enforce  a  single  lien  to  redress  a  single 
wrong.  To  accomplish  this  object,  dual  relief  is  sought,  but 
this  circumstance,  so  frequent  in  equity,  does  not  constitute 
two  causes  of  action.  Pomeroy,  at  section  459  of  his  work  on 
remedies,  in  discussing  this  question,  uses  the  following  lan- 
guage:— 

"Actions  brought  to  reform  instruments  in  writing,  such  as 
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policies  of  insurance  and  other  contracts,  mortgages,  deeds  of 
conveyance,  and  the  like,  and  to  enforce  the  same  as  re- 
formed by  judgments  for  the  recovery  of  the  money  due  on 
the  contracts,  or  for  the  foreclosure  of  the  mortgages,  or  for  the 
recovery  of  possession  of  the  land  conveyed  by  the  deed,  fall 
within  the  same  general  principle.  One  cause  of  action  only 
is  stated  in  such  cases,  however  various  may  be  the  reliefs  de- 
manded and  granted  ":  Meyer  v.  Van  Collem,  7  Abb.  Pr.  222; 
McClurg  v.  Phillips,  49  Mo.  315. 

3.  Is  the  cause  of  action  barred  by  the  statute  of  limita- 
tions? 

To  repeat:  the  note  and  mortgage  were  executed  Septem- 
ber 3,  1878,  and  fell  due  September  3,  1879.  Suit  brought 
March  25,  1880. 

Leave  to  amend  the  complaint  was  asked  and  refused  by 
the  court  at  the  first  trial,  on  the  nineteenth  day  of  August, 
1880.  Judgment  reversed  March  28,  1883.  Amended  com- 
plaint filed  May  11,  1883. 

It  will  be  observed  that  three  years  had  not  elapsed  from 
September  3,  1878,  the  date  of  the  mistake  in  the  certificate, 
when  plaintiff  asked  and  was  denied  the  privilege  of  amend- 
ing her  complaint  so  as  to  have  such  mistake  corrected. 

Under  such  circumstances,  the  plaintiff  having  a  legal  right 
to  file  her  amended  pleading,  and  having  been  prevented  from 
so  doing  by  the  act  of  defendants  and  through  the  error  of  the 
court  below,  it  should,  by  application  of  the  doctrine  of  rela- 
tion, be  deemed  and  treated  as  having  been  filed  as  of  the 
date  of  the  application  and  refusal. 

If  A  has  a  right  to  answer  a  complaint  filed  against  him, 
which  right  is  denied  by  the  nisi  prius  court,  after  an  appeal 
and  reversal  of  the  order  denying  such  right,  he  cannot  be  met 
with  the  answer  that  his  time  to  answer  has  expired  under  the 
statute. 

This  doctrine  is  quite  diSerent  from  that  which  prevents  a 
party  from  taking  advantage  of  a  disability,  unless  it  existed 
in  his  favor  at  the  time  that  the  statute  began  to  run. 

A  disability  to  sue  may  be  a  misfortune,  but  as  it  cannot  be 
attributed  to  the  acts  of  others,  it  must  be  borne  by  the  party 
upon  whom  it  rests,  except  so  far  as  relieved  against  by 
statute. 

Plaintiffs  were  under  no  disability.  They  asked  to  exercise 
a  right  which  was  refused  by  the  court,  and  as  they  might  well 
do,  they  procured  a  correction  of  the  error  by  appeal,  where- 
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upon  they  were  entitled  to  stand  in  the  position  they  would 
have  occupied  had  the  right  been  granted  them  in  the  first 
instance.  Any  other  rule  would  render  a  successful  appeal 
fruitless  in  a  variety  of  cases. 

This  reasoning  proceeds  upon  the  theory  that  the  applica- 
tion to  reform  the  certificate  was  a  cause  of  action  which 
would  be  barred  within  three  years  from  the  date  of  the  mis- 
take sought  to  be  corrected,  or  if  not  then  known,  within  three 
years  after  its  discovery;  but  it  may  well  be  doubted  whether 
the  right  to  reform  the  certificate  of  acknowledgment  was  not 
a  mere  incident  to  the  right  to  recover  upon  the  note  and 
mortgage,  which  would  stand  or  fall  with  its  principal. 

Had  we  confined  ourselves  to  the  statements  of  the  com- 
plaint, we  might  have  disposed  of  the  demurrer  thereto  more 
briefly;  but  as  the  same  question  is  presented  upon  a  broader 
field  by  the  findings,  we  have  discussed  it  in  its  latter  aspect, 
and  are  of  opinion  the  demurrer  was  properly  overruled,  and 
that  the  findings  against  the  plea  of  the  statute  of  limitations 
are  fully  warranted. 

We  are  asked  to  review  the  evidence  upon  the  question  of  a 
mistake  by  the  notary  in  certifying  to  the  acknowledgment, 
and  to  set  aside  the  finding  of  the  court,  upon  the  ground  that 
it  is  not  supported  by  the  evidence;  and  in  this  connection  are 
referred  to  a  number  of  cases  in  which  it  is  held  that  to  au- 
thorize the  correction  of  mistakes  by  reforming  written  instru- 
ments, the  alleged  mistake  must  be  clearly  made  out  by  proofs 
entirely  satisfactory,  and  that  nothing  short  of  a  clear  and 
convlricing  state  of  facts  showing  the  mistake  will  warrant  the 
court  to  interfere  with  and  reform  the  instrument. 

As  was  said  in  Lestrade  v.  Barth,  19  Cal.  6G0,  "the  evidence, 
it  is  true,  must  be  clear  and  convincing,  making  out  the  mis- 
take to  the  entire  satisfaction  of  the  court,  and  not  loose,  equivo- 
cal, or  contradictory,  leaving  the  mistake  open  to  doubt." 

The  conclusion  from  the  sum  of  all  the  authorities  on  the 
subject  is,  not  that  relief  must  necessarily  be  denied  because 
there  is  a  conflict  of  testimony,  for  that  would  result  in  a  denial 
of  justice  in  some  of  the  plainest  cases  calling  for  such  relief, 
but  that  upon  all  the  proofs,  taking  the  facts  as  they  appear  to 
the  court  after  eliminating  testimony  unworthy  of  credence,  or 
based  upon  mistake  or  uncertainty,  as  in  other  cases,  the  mis- 
take must  be  established  in  a  clear  and  convincing  manner, 
and  to  the  entire  satisfaction  of  the  court.    Viewed  in  this 
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light,  and  we  cannot  say  the  court  was  unauthorized  by  the 
testimony  in  the  conclusion  it  reached. 

The  testimony  of  the  notary,  Burrill,  is  clear  and  explicit 
to  the  facts:  that  he  went  to  the  house  of  the  mortgagor;  that 
her  husband  retired  from  the  room;  that  he  then  and  there 
made  her  acquainted  with  the  contents  of  the  instrument,  and 
that  she  acknowledged  it,  etc.,  all  without  the  presence  or 
hearing  of  her  husband;  and  that  upon  returning  to  his  office, 
he  inadvertently  attached  a  printed  certificate,  which  would 
have  been  valid  under  the  statute  as  it  formerly  existed,  but 
which  failed  to  certify  that  he  made  the  mortgagor  acquainted 
with  the  contents  of  the  instrument  without  the  presence  and 
hearing  of  her  husband,  as  required  by  the  present  law.  This 
was  a  mistake  which  might  well  have  happened;  and  upon 
such  testimony,  if  believed  to  be  true,  the  court  below  was 
fully  warranted  in  the  conclusion  it  reached. 

The  conveyance,  then,  having  been  properly  executed  and 
acknowledged  (though  not  properly  certified),  was  valid  as 
between  the  parties  to  it,  and  all  the  world,  except  subsequent 
bona  fide  purchasers  for  a  valuable  consideration,  without 
notice. 

The  court  found  that  the  defendant,  Tyler,  had  notice  of  the 
mortgage  as  recorded,  but  no  notice,  in  fact,  that  it  had  been 
properly  acknowledged;  that  he  gave  no  money  or  thing  of 
value  therefor,  and  incurred  no  liability  on  account  thereof, 
except  the  contingent  liability  that  if  the  rents  of  the  property 
which  was  covered  by  the  mortgage  did  not  amount  to  five 
hundred  dollars,  he  would  pay  his  grantor  that  amount,  and 
that  the  rents  paid  said  sum,  and  he  never  became  liable 
therefor. 

The  testimony  supports  this  finding,  and  had  the  court 
found  a  fuller  and  more  complete  notice  in  Tyler,  we  do  not 
see  that  such  finding  could  have  been  disturbed  by  this  court. 

The  judgment  and  order  appealed  from  are  affirmed. 

MoRTOAQE  MAY  BE  REFORMED  in  foreclosure  suit:  Note  to  Bartlett  v.  Juddf 
78  Am.  Dec.  137;  2  Jones  on  Mortgages,  sec.  1464. 

Mistake  must  be  Made  oirr  by  proof  strong  and  clear,  and  to  the  satisfaC' 
tion  of  the  court:  Oillespie  v.  Moon,  7  Am.  Dec.  659;  Smith  ▼.  AUen,  21  Id.  33. 
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Estate  of  Noah. 

f73  California,  583.J 
Where  Wipe  VoLUirrARiLY  Agrees  with  her  Husband  for  separation, 
and  for  a  money  consideration  releases  all  her  marital  claims,  and  re- 
ceives and  enjoys  the  benefits  of  the  money  paid  for  her  support  during 
the  separation,  and  voluntarily  continues  to  live  apart  from  him,  without 
any  attempt  to  set  aside  the  agreement  or  to  again  assnme  the  marital 
relation  or  to  demand  further  means  for  her  separate  support,  she  does 
not  thereafter  constitute  a  member  of  the  immediate  family  of  the  hus- 
band, and  upon  his  death  is  not  entitled  to  an  allowance  for  her  main- 
tenance out  of  his  estate,  under  sections  1466  and  1467,  California  Code 
of  Civil  Procedure. 

Henry  E.  Highion,  for  the  appellant. 

Pillsbury  and  Blanding,  Horace  G.  Piatt,  William  Loewy^ 
E.  N.  Deuprey,  and  Gordon  Blanding,  for  the  respondents. 

By  Court,  McKinstry,  J.  The  appellant,  Harriet  T.  Noa,h, 
as  widow  of  the  deceased,  petitioned  the  superior  court  for  an 
allowance  of  one  hundred  dollars  a  month  for  her  mainte- 
nance, under  sections  1466  and  1467  of  the  Code  of  Civil 
Procedure.  There  was  no  child  the  issue  of  the  marriage  of 
petitioner  and  decedent. 

The  executors  answered  the  petition,  and  at  the  trial  testi- 
mony was  given  to  prove  that  decedent  and  petitioner  were 
married  October  14,  1875,  and  after  living  together  five  or  six 
weeks,  separated,  and  thenceforth  lived  separate  and  apart 
until  his  death,  which  occurred  on  the  28th  of  August,  1883; 
that  within  six  weeks  prior  to  the  marriage,  decedent  gave  to 
the  petitioner  $2,825  for  her  personal  use,  and  supplied  her 
liberally  during  the  time  they  lived  together;  that  the  separa- 
tion was  by  mutual  consent  of  the  parties;  that  upon  the 
separation,  the  petitioner  for  the  allowance  received  from  the 
decedent  $10,500,  $500  of  which  was  paid  by  her  to  an  attor- 
ney at  law,  who  negotiated  the  settlement  for  her;  that  at  the 
time  of  the  marriage,  decedent  owned  certain  improved  real 
estate  at  the  corner  of  Spring  and  California  Streets,  San 
Francisco,  the  income  from  which  was  then  about  $500  a 
month,  and  had  in  cash  about  $35,000;  that  after  the  separa- 
tion the  decedent  contributed  notliing  to  her  support,  and 
she  did  not  look  or  apply  to  him  for  her  support  or  mainte- 
nance. They  were  as  utter  strangers,  and  never  spoke  or 
corresponded;  that  she  had  expended  the  money  paid  her 
on  the  separation  prior  to  a  point  of  time  about  four  years 
before  the  filing  of  her  petition  for  tTie  allowance,  and  during 
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Buch  four  years  she  supported  herself  from  her  own  earnings, 
with  the  assistance  of  her  mother  and  brother.  The  value  of 
the  property  in  the  hands  of  the  executors  when  the  petition 
for  allowance  was  heard  was  $26,400;  there  was  no  community 
property  of  the  marriage.  The  petitioner,  although  informed 
of  the  death  of  decedent,  did  not  attend  his  funeral. 

The  executors  introduced  a  written  agreement  for  separa- 
tion, whereby,  in  consideration  of  the  consent  of  the  decedent 
that  the  said  Harriet  T.  should  live  separate  and  apart  from 
him,  and  of  the  receipt  of  $10,500  by  her,  she  agreed  not  to  de- 
mand any  alimony  or  support  from  him;  that  she  would  not 
contract  any  debts  on  his  account;  that  the  $10,500  should  be 
in  full  satisfaction  of  "  all  her  marital  claims,"  etc. 

By  our  law,  a  husband  and  wife  may  agree  in  writing  to  an 
immediate  separation,  and  may  make  provision  for  the  support 
of  either  of  them  during  such  separation:  Civ.  Code,  sec.  159. 
Of  course  the  transaction  is  subject  to  the  rules  which  control 
the  contracts  of  those  occupying  confidential  relations:  Id., 
sec.  158. 

It  is  said  by  appellant  that,  upon  her  application  for  an 
allowance,  the  burden  was  on  the  executors  of  alleging  and 
proving  the  "  fairness  "  of  the  contract.  The  answer  of  the 
executors  was  not  demurred  to  by  the  petitioner.  The  answer 
set  forth  facts  which,  if  proved,  justified  the  court  in  finding 
the  agreement  to  have  been  fair,  and  the  evidence,  admitted 
without  objection,  tended  to  establish  its  fairness.  The  precise 
objection,  that  the  agreement  was  not  admissible  under  the 
averments  of  the  answer,  was  not  made  by  appellant  when  the 
agreement  was  offered  in  evidence.  The  objection  was,  that  it 
tvas  "  incompetent,  immaterial,  and  irrelevant,  on  the  ground 
that  it  was  not  sufiicient  in  law  to  vary,  alter,  or  affect  the 
legal  rights  of  the  petitioner  on  her  application  as  the  widow 
of  the  deceased." 

Moreover,  the  agreement,  as  far  as  it  was  an  agreement  to 
separate,  and  for  her  support  during  the  separation,  was  fully 
executed  during  the  lifetime  of  the  deceased.  The  husband 
paid  the  money,  and  never  sought  to  compel  subsequent  cohabi- 
tation. The  wife  received  the  money,  applied  it  to  her  support, 
and  ever  after  voluntarily  lived  separate  and  apart  from  her 
husband.  The  order  of  the  superior  court  was  not  based  upon 
the  agreement  alone,  but  on  the  further  facts  that,  in  accord- 
ance with  its  terms,  she  ceased  to  live  with  him,  and  from 
thenceforward  was  not  a  member  of  his  family. 
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'  In  this  court,  the  appellant  urges  that  the  agreement  is  void 
because  not  acknowledged  by  her  in  the  manner  prescribed  for 
the  acknowledgment  of  conveyances  of  the  separate  property 
of  the  wife.  The  objection  was  not  taken  in  the  court  below; 
and  when  the  contract  was  entered  into,  the  wife  had  no  vested 
interest— certainly  no  "  separate  "  interest — in  the  separate 
property  of  the  husband. 

But  it  is  said  the  agreement  did  not  affect  the  rights  of  the 
appellant  as  a  widow, — rights  which  did  not  accrue  until  after 
the  death  of  Joel  Noah.  It  is  not  necessary  here  to  decide 
that  appellant,  by  entering  into  the  agreement,  waived  or  re- 
leased any  of  her  rights  as  heir  of  Joel  Noah,  deceased.  We 
do  not  think  she  was  absolutely  entitled,  as  of  right,  to  an 
allowance  during  the  administration  of  his  estate. 

It  was  held  in  Massachusetts  that  while  an  antenuptial 
agreement  between  the  widow  and  deceased,  whereby  she  cove- 
nanted to  accept  a  certain  settlement  in  lieu  of  dower,  and  in 
place  of  any  and  every  claim  against  his  estate,  would,  if  per- 
formed, be  effectual  as  a  release  of  dower,  it  was  no  answer  to 
her  claim  for  a  distributive  share  of  personal  estate  left  by  her 
husband:  Sullings  v.  Richmond,  5  Allen,  187;  and  that  such 
an  agreement  was  of  itself  no  defense  to  a  petition  for  an 
allowance  for  necessaries:  BlacJdnton  v.  Blnckinton,  110  Mass. 
461;  see  also  Wentworth  v.  Wentworth,  69  Me.  254.  The  decis- 
ions seem  to  be  based  on  the  limited  and  inferior  jurisdiction 
of  the  probate  courts  in  Massachusetts,  which  had  no  power  to 
construe  or  enforce  marriage  contracts:  Sullings  v.  Richmond^ 
supra.  The  contracts  in  the  cases  referred  to,  —  which  pre- 
ceded the  marriage  and  contemplated  its  continuation  until 
the  death  of  one  of  the  parties, —  in  no  way  operated  to  dis- 
turb the  harmony  of  their  personal  relations,  and  they  con- 
tinued to  live  as  husband  and  wife  until  the  decease  of  the 
husband.  In  none  of  the  cases  was  there  any  question  that 
the  surviving  wife,  or  wife  and  children,  constituted  the  family 
of  the  deceased  at  the  time  of  his  death. 

It  was  held  in  New  York  that  an  antenuptial  contract,  such 
as  above  mentioned,  precluded  the  widow  from  demanding 
certain  articles  of  personal  property  directed  by  statute  to  be 
set  apart  to  her:  Matter  of  Estate  of  Young  v.  Hicks,  92  N.  Y. 
235. 

Section  1465  of  the  California  Code  of  Civil  Procedure  pro- 
vides that  upon  the  return  of  the  inventory  of  an  estate,  the 
court  wherein  the  administration  is  pending  may  set  aside  for 
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the  use  of  the  surviving  wife,  or  wife  and  children,  the  prop-  • 
erty  exempt  from  execution.  And  section  1466  provides  that 
if  the  amount  set  apart  be  insuflBcient  for  the  support  of  the 
widow,  or  widow  and  children,  the  court,  or  the  judge  thereof, 
"  must  make  such  reasonable  allowance  out  of  the  estate  as 
may  be  necessary  for  the  maintenance  of  the  family,  accord- 
ing to  their  circumstances,  during  the  progress  of  the  settle- 
ment of  the  estate." 

By  statute  of  Maine,  it  was  enacted,  "  when  an  estate  is  in- 
solvent, or  no  provision  is  made  for  the  widow  in  the  will  of 
the  husband,  the  widow  shall  be  entitled  to  so  much  of  the 
personal  estate  ....  as  the  judge  deems  necessary,  accord- 
ing to  the  degree  and  estate  of  her  husband,  and  the  estate  of 
her  family  under  her  care":  Gilman  v.  Gilman,  53  Me.  191; 
83  Am.  Dec.  502.  In  Kersey  v.  Bailey,  52  Me.  201,  the  court 
said  the  original  intention  of  the  statutes  of  Maine,  giving  the 
power  to  the  probate  court  to  set  aside  property  to  her,  was  to 
furnish  a  temporary  supply  for  the  wants  of  the  widow  and 
family  while  the  estate  was  in  process  of  settlement.  And 
the  learned  court  also  said:  "From  the  tenor  of  the  statute 
[in  this  respect  like  the  provision  of  our  code  authorizing  an 
allowance]  directing  the  attention  of  the  judge  to  the  estate 
and  condition  of  the  husband  and  the  state  of  the  family 
under  the  widow's  charge,  it  is  apparent  that  the  legislature, 
in  making  the  provision,  was  contemplating  the  ordinary  case 
where  the  parties  to  the  marriage  relation  have  lived  together 
till  death  severed  the  tie."  In  that  case,  the  widow,  though 
the  legal  wife  of  the  deceased,  had  not  lived  or  cohabited  with 
him  as  such  for  more  than  forty  years.  He  had  deserted  her, 
but  she,  supposing  him  to  be  dead,  married  another  man, 
with  whom  she  lived  as  his  wife  until  the  death  of  her  real 
husband.  She  lost  nothing  by  his  death  which  she  had  be- 
fore possessed,  and  there  seemed  to  have  been  a  tacit  relin- 
quishment by  each  of  all  claims  upon  the  other  for  a  long 
period  of  time.  The  court  concluded  she  was  not  entitled  to 
have  any  part  of  the  estate  set  aside  to  her  under  the  statute. 
The  same  court  had  previously  held  the  widow's  claim  for  an 
allowance  was  not  an  absolute  right;  that  the  order  was  in  the 
discretion  of  the  probate  judge:  Murray  v.  Cargill,  32  Me.  51 G. 

Section  122  of  the  former  probate  act  of  this  state  reads: 
"  The  probate  court  or  judge  shall  make  such  reasonable  al 
lowance  out  of  the  estate  as  shall  be  necessary  for  the  main- 
tenance of  the  family  according  to  the  circumstances,"  etc. 
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In  Eiitate  of  11.  II.  Byrne,  the  learned  judge  of  the  probate 
court  of  San  Francisco  (afterward  one  of  the  justices  of  this 
court)  said  that  the  right  to  an  allowance,  under  the  section 
of  the  statute  quoted,  was  founded  on  the  statute  alone.  "  It 
is  quite  different  from  the  right  of  the  heir  to  inherit,  or  of 
the  widow  to  her  dower,  or  the  right  to  one  half  of  the  com- 
munity property.  It  is  an  allowance  made  to  the  family. 
....  I  think  that  the  statute  was  intended  to  embrace  those 
who  were  the  immediate  family  of  the  deceased;  those  who 
were  by  law  entitled,  up  to  hiis  death,  to  look  to  him  for  sup- 
port and  protection Yet  any  person,  to  be  entitled  to 

any  allowance  out  of  the  estate,  must  have  been  in  the  receipt 
or  in  law  entitled  to  demand  of  deceased  a  maintenance  be- 
fore his  death":  Myrick's  Prob.  Rep.  1. 

We  concur  in  this  view  of  the  law.  We  also  think  that  in 
enacting  1466  of  the  Code  of  Civil  Procedure,  the  legislature 
had  in  contemplation  the  ordinary  case  where  "  the  parties  to 
the  marriage  relation  live  together  until  death  severs  the  tie." 
The  letter  of  the  statute  may  cover  other  cases.  We  are  not 
to  be  understood  as  saying  that  in  every  instance  where  the 
husband  and  wife  have  separated,  the  widow  should  be  denied 
an  allowance.  She  may  have  been  driven  from  her  home  by 
the  cruelty  of  her  husband;  and  in  such  case,  the  superior 
court  may,  perhaps,  make  an  allowance,  although  the  widow 
made  no  eflFort  during  the  lifetime  of  the  deceased  to  reas- 
sume  matrimonial  relations  with  him.  It  is  enough  to  say 
that  —  since  the  appellant  voluntarily  made  an  agreement 
with  her  husband  for  separation,  such  as  our  law  authorizes, 
received  and  enjoyed  the  benefits  of  the  money  paid  for  her 
support  during  the  separation,  and  voluntarily  continued  to 
live  apart  from  him  without  any  attempt  to  set  aside  the 
agreement,  or  to  assume  again  the  matrimonial  connection,  or 
even  to  demand  further  means  for  her  separate  support  —  tho 
court  below  was  justified  in  holding  that  the  petitioner  did  not 
constitute  the  immediate  family  of  the  deceased,  to  whom  was 
to  be  continued,  during  the  settlement  of  the  estate,  the 
"reasonable  support"  which  the  husband,  in  ordinary  cases, 
is  presumed  to  furnish  his  wife. 

Order  affirmed. 


AGRKEMENT3   OF   SEPARATION   entered  into    between  husband  and  wife, 
validity  and  effect  of:  See  note  to  Stephenami  v .  Osborne^  90  Am.  Dec.  367-370. 
Am.  St.  Rep..  Vol.  II.  — 63 
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Estate  of  Noah. 

[73  Calipoenia,  690.  | 

Order  o»  Court  Rbfusing  to  Set  Apart  Homestead  will  not  be  reversed 
because  the  court  did  not  find  upon  the  issues  made  by  the  pleadings, 
when  the  bill  of  exceptions  fails  to  show  that  the  findings  were  not 
waived. 

Court  cannot  Set  Apart  a3  Homestead  to  surviving  husband  or  wifo  prop- 
erty of  the  estate  which  could  not  have  been  selected  as  a  homestead 
during  the  continuance  of  the  marriage. 

Court  cannot  Set  Apart  Homestead  to  the  value  of  five  thousand  doUara 
to  the  surviving  husband  or  wife,  out  of  an  estate  consisting  of  a  lot  aud 
four-storied  brick  building,  erected  and  used  exclusively  for  business 
purposes,  and  valued  at  twenty-five  thousand  dollars,  and  which  cannot 
be  divided  without  material  injury. 

Whsre  No  Homestead  has  been  Selected  during  the  lifetime  of  the 
husband  or  wife,  and  there  is  no  property  out  of  which  the  survivor  may 
select  a  homestead,  the  court  cannot  order  a  sum  of  money  paid  to  such 
survivor  in  lieu  of  a  homestead. 

Where  Homestead  Selected  during  Lifetime  of  Husband  or  Wife 
is  inventoried  at  more  than  five  thousand  dollars,  and  a  homestead  to 
that  amount  cannot  be  carved  out  of  it,  the  court  may  order  the  sale  of 
the  homestead  as  selected,  and  pay  to  the  survivor  that  amount  of  the 
proceeds. 

Henry  E.  Highion,  for  the  appellant. 

PUlsbury  and  Blanding,  Horace  G.  Piatt,  E.  N.  Deuprey,  and 
William  Loewy,  for  the  respondents. 

By  Court,  McKinstry,  J.  Deceased  left  a  will  wherein  no 
provision  was  made  for  his  widow,  Harriet  T.  Noah,  the 
appellant.  The  will  was  duly  probated  September  28,  1883, 
and  on  the  sixth  day  of  August,  1884,  appellant  petitioned 
the  superior  court  for  an  order  setting  apart  a  homestead  out 
of  the  real  property  of  the  estate,  "or  for  such  other  or  differ- 
ent order  as  may  be  just  and  proper  in  the  premises."  There 
was  no  community  property,  and  the  only  separate  real  prop- 
erty of  the  deceased  at  the  time  of  his  death  was  a  certain  lot 
in  San  Francisco,  covered  entirely  or  •  partially  by  a  brick 
building  four  stories  high,  and  which  was  and  had  been  used 
exclusively  for  business  purposes. 

The  answer  of  the  executors  to  the  petition  of  the  widow, 
besides  the  facts  above  mentioned,  set  forth  the  matters  averred 
in  the  answer  to  the  application  of  the  widow  for  an  allow- 
ance, as  contained  in  the  transcript  in  The  Matter  of  the  Es- 
tate of  Joel  Noah,  ante,  p.  829.  It  is  averred  in  the  petition  for 
homestead  that  the  property  above  described  "  cannot  be  di- 
vided without  material  injury." 
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In  the  view  we  take,  it  is  unnecessary  to  inquire  what  might 
have  been  the  legal  effect  of  the  post-nuptial  contract  given  in 
evidence,  had  there  been  any  property  out  of  which  a  home- 
stead could  have  been  carved,  or  whether  the  court  below  erred 
in  overruling  the  objection  to  the  introduction  of  that  contract 
in  evidence. 

Appellant  contends  the  order  of  the  court  below  refusing  to 
set  apart  a  homestead  should  be  reversed,  because  the  court 
did  not  find  upon  the  issues  made  by  the  pleadings.  But  if 
the  findings  were  proper,  the  bill  of  exceptions  fails  to  show 
that  they  were  not  waived. 

Section  1465  of  the  Code  of  Civil  Procedure  provides,  if  no 
homestead  (as  was  the  case  here)  has  been  selected,  desig- 
nated, and  recorded  during  the  lifetime  of  the  deceased,  "  the 
court  must  select,  designate,  and  set  apart,  and  cause  to  be 
recorded,  a  homestead  for  the  use  of  the  surviving  husband 
or  wife,  and  the  minor  children,  ....  out  of  the  common 
property,  or  if  there  be  no  common  property,  then  out  of  the 
real  estate  belonging  to  the  deceased.'' 

The  sections  of  the  code  relating  to  homesteads  to  be  set 
apart  by  the  court  —  probate  homesteads  —  do  not  define  the 
word  "homestead." 

It  may  be  conceded  that  the  real  property  set  apart  as 
a  homestead  to  the  surviving  husband  or  wife,  by  order  of  the 
court,  need  not  be  actually  occupied  at  the  time  when  the 
order  is  made.  But  it  would  seem  that  it  must  be  property 
which  could  have  been  selected  as  a  homestead  during  the 
continuance  of  the  marriage.  Mr,  Justice  Rhodes,  speaking 
for  the  supreme  court,  said  that  there  was  nothing  in  the 
homestead  act  as  it  existed  in  1866  "  which  tended  to  the 
conclusion  that  any  property  could  be  set  apart  as  a  home- 
stead by  the  probate  court  which  might  not  have  been  dedi- 
cated as  a  homestead  under  the  homestead  act  immediately 
preceding  the  death  of  the  deceased":  Kingsley  v.  Kingaley^ 
39  Cal.  666.  So  far  as  they  bear  upon  the  question  we  are 
considering,  we  find  no  substantial  variance  between  the  pro- 
visions of  the  codes  and  those  of  the  homestead  act  referred  to 
in  Kingsley  v.  Kingsley^  supra. 

It  would  be  doing  violence  to  the  plain  intent  of  the  statute 
to  attempt  to  set  apart  as  a  homestead  a  lot  and  four-storied 
brick  building  of  the  value  of  twenty-five  thousand  dollars,  the 
building  having  been  erected  and  occupied  exclusively  for 
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business  purposes,  when,  as  averred  in  the  petition  here,  "th©^ 
property  could  not  be  divided  without  material  injury." 

The  homestead  consists  of  a  dwelling-house  in  which  the 
claimant  resides,  and  the  land  on  which  the  same  is  situated: 
Civ.  Code,  sec.  1237.  The  property  spoken  of  in  the  petition 
was  dedicated  to  business  purposes,  and  the  owner  could  not 
have  converted  an  undivided  portion  of  it  into  a  homestead  by 
living  in  some  of  the  rooms  and  filing  a  declaration. 

The  probate  court  may,  in  a  proper  case,  set  apart  a  home- 
stead, the  value  whereof — that  is,  the  value  of  the  land  and 
dwelling-house  —  does  not  exceed  five  thousand  dollars.  The 
law  does  not  authorize  the  court  to.  set  apart  five  thousand 
dollars'  worth  of  property,  or  five  thousand  dollars'  worth  of 
land  on  which  a  dwelling-house  may  subsequently  be  erected. 
This  is  the  more  apparent  with  reference  to  setting  apart  as  a 
homestead,  for  the  use  of  the  survivor,  separate  real  property 
of  the  deceased  "for  a  limited  period":  Code  Civ.  Proc,  sec. 
1468. 

The  superior  court  would  be  justified  in  refusing  to  set 
apart  land  as  a  homestead,  unless  it  were  made  to  appear 
that  there  was  thereon  an  edifice  which  could  be  used  as  a 
dwelling-house.  Where  the  survivor  seeks  to  have  set  apart  a. 
portion  of  a  large  building,  "  and  the  land  on  which  the  same 
is  situated,"  it  should  at  least  be  made  to  appear  afiirmatively 
that  partition  of  the  land  and  building  was  practicable.  Here 
it  only  appeared  to  the  court  below  that  the  property  was  the 
separate  property  of  the  deceased;  that  it  was  of  the  value  of 
twenty-five  thousand  dollars;  that  the  building  was  of  brick,^ 
four  stories  high;  that  it  had  been  rented  to  divers  persons, 
who  carried  on  various  kinds  of  business  therein;  and  that 
the  property  could  not  be  divided  without  material  injury. 

It  is  urged  by  appellant  that  the  court  below  should  have 
ordered  the  land  and  improvement  sold,  and  that  five  thou- 
sand dollars  of  the  proceeds  be  paid  to  her  in  lieu  of  a  home- 
stead. 

It  is  difficult  to  see  why,  if  she  was  not  entitled  to  a  home- 
stead, she  should  have  money  as  a  substitute  for  a  homestead. 
But  there  is  no  provision  of  the  codes  which  authorizes  such 
an  order,  and  by  strong  implication  such  an  order  is  pro- 
hibited. When  a  homestead,  selected  in  the  lifetime  of  the 
deceased,  is  inventoried  at  more  than  five  thousand  dollars, 
and  a  homestead  of  five  thousand  dollars  cannot  be  carved 
out  of  it,  the  court  may  order  a  sale  of  the  homestead  as 
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selected,  and  distribute  to  the  surviving  wife  five  thousand 
dollars  of  the  proceeds:  Code  Civ.  Proc,  sec.  1476.  Here  no 
homestead  was  selected  during  the  lifetime  of  the  decedent. 

Moreover  the  appellant  sought  to  have  set  apart  to  her  a 
homestead  out  of  the  separate  property  of  deceased.  In  such 
cases  the  court  can  only  set  apart  a  homestead  "  for  a  limited 
period,  to  be  designated  in  the  order,  and  the  title  vests  in  the 
heirs  of  the  deceased,  subject  to  such  order":  Code  Civ.  Proc, 
sec.  1468.  How  was  the  court  to  estimate  the  cash  "value  of 
the  use  as  a  homestead,  for  a  period  never  fixed  by  order,  of 
part  of  property,  undivided  and  inseparable?  There  certainly 
is  no  statutory  provision  authorizing  the  court  to  substitute 
five  thousand  dollars  in  money  for  the  temporary  use  of  prop- 
erty as  a  homestead.  

BiTiLDiNa  Ck>NsisTiNO  OF  OrFioES,  Stores,  xra,  and  used  for  baaineM 
purpoaea,  ia  not  subject  to  be  eeleoted  as  homestead:  Casadman  v.  Padcard^ 
82  Am.  Dec.  710,  and  note  712;  Kun  v.  Bnuch,  81  Id.  435,  note  438. 
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State  v.  Hoxsib. 

[15  Rbodx  Island,  LJ 

Fact  that  Jurob  has  Contributed  Money  fob  Prosecution  of  Per- 
sons Generally  who  were  charged  with  keeping  liquor  nnisancea  i» 
not  ground  for  challenging  him  ofif  the  jury,  on  the  trial  of  a  person 
charged  with  keeping  a  liquor  nuisance. 

Court  is  not  Bound  to  Instruct  Jury  in  Language  of  Request,  evea 
when  the  instruction  requested  is  proper. 

Prosecution  is  not  Bound  to  Establish  Guilt  of  Accused  Conclu- 
sively, but  only  beyond  a  reasonable  doubt.  And  therefore  an  instruc- 
tion whose  language  implies  that  the  state  is  bound  to  prove  conclusivelv 
the  guilt  of  a  defendant  is  rightly  refused. 

Mere  Proof  of  Sale  of  Intoxicating  Liquor  is  Sufficient  to  justify 
the  jury  in  finding  that  the  sale  was  illegal,  where  the  statute  provide* 
that  evidence  of  the  sale  or  keeping  for  sale  shall  be  evidence  that  the 
sale  or  keeping  is  illegal,  since  it  would  be  unnatural  for  the  accused  not 
to  produce  his  license  if  he  had  one. 

Request  to  Charge  that  Notorious  Character  of  Defendant's  Prem- 
ises, or  the  notoriously  bad  and  intemperate  character  of  persons  visit- 
ing the  same,  or  the  keeping  of  implements  or  appurtenances  usually 
appertaining  to  grog-shops,  tippling-shops,  and  places  where  intoxicating 
liquors  are  sold,  is  not  prima  /ode  evidence  that  such  places  are  nui- 
sances, is  properly  refused  as  ambiguous,  where  the  statute  makes  such 
matters  evidence,  but  not  prima  facie  evidence,  of  a  nuisance. 

Credibility  of  Witness  is  to  be  Determined  by  Jury. 

"Spotter,"  or  Paid  Informer,  is  not  Accomplice,  in  contemplation  of 
law. 

Two  Persons  may  be  Jointly  Convicted  of  Same  Nuisance,  although 
one  assists  the  other  merely  as  an  agent  or  clerk. 

Place  Used  for  Purpose  of  Selling  Liquors  may  be  Liquor  Nuisance, 
although  that  be  only  an  incidental  or  subordinate,  and  not  the  main, 
purpose. 
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Indictment  for  nuisance.    The  opinion  states  the  case. 

Benjamin  M.  Bosworthf  assistant  attorney-general^  for  the 
plaintiff. 

Crafts  and  Tillinghast,  for  the  defendants. 

By  Court,  Durfee,  C.  J.  This  case  comes  up  on  exceptions 
from  the  court  of  common  pleas.  It  is  an  indictment  for  nui- 
sance under  the  Public  Statutes  of  Rhode  Island,  chapter  80. 
The  indictment  was  found  and  tried  at  the  May  term,  1884. 

The  first  exception  is  for  the  refusal  of  the  court  below  to 
allow  the  defendants  to  ask  one  of  the  jurors  called  to  sit  in 
the  trial,  on  his  voir  dire,  "  whether  he  had  contributed  money 
for  the  purpose  of  prosecuting  persons  charged  with  keeping 
liquor  nuisances,  and  having  them  bound  over  to  the  court  of 
common  pleas  for  indictment  at  said  May  term."  The  con- 
tention is,  that  the  juror  was  open  to  challenge  if  he  had  so 
contributed.  It  will  be  noticed  that  the  question  was  not 
whether  the  juror  had  contributed  money  for  the  purpose  of 
having  the  defendants  prosecuted  and  bound  over,  —  the  rec- 
ord does  not  show  in  fact  that  the  defendants  had  been  bound 
over,  —  but  whether  the  juror  had  contributed  for  the  prosecu- 
tion of  persons  generally  who  were  charged  with  keeping  nui- 
.  sauces.  If  the  question  had  been  allowed  and  had  been 
answered  afiirmatively,  the  answer  would  show,  not  any  per- 
sonal hostility  to  the  defendants,  but  only  that  the  juror  was 
an  earnest  temperance  man,  who  had  demonstrated  his  zeal 
in  the  cause  by  giving  of  his  means  to  aid  in  the  enforcement 
of  the  law  against  the  illegal  sale  of  intoxicating  liquors.  The 
fact  that  he  had  given  mone}'  would  not  affect  him  with  any 
pecuniary  interest  in  the  conviction  of  the  defendants.  We 
do  not  see,  therefore,  how  he  could  be  challenged  off  the  jury, 
unless  every  strong  temperance  man  is  liable  to  be  challenged 
off  simply  because  he  is  a  strong  temperance  man,  anxious  to 
have  the  law  enforced.  In  Commonwealth  v.  O^Neil,  6  Gray, 
343,  it  was  held  that  members  of  an  association  for  the  prose- 
cution of  a  certain  class  of  offenses,  who  had  subscribed  to 
the  funds  of  the  association,  were  not  incompetent  to  sit  as 
jurors  on  the  trial  of  a  prosecution  of  an  offense  of  that  class 
commenced  by  the  agent  of  the  association  and  carried  on  at 
its  expense,  inasmuch  as  it  did  not  appear  but  that  they  had 
paid  their  subscription  before  the  prosecution  was  commenced, 
though  the  court  remarked  that  it  might  have  been  well  if  the 
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presiding  judge  had,  in  his  discretion,  excused  the  jurors.  Tlie 
case  is  much  stronger  than  the  case  made  here.  And  to  the 
same  or  like  effect,  see  State  v.  Wilson,  8  Iowa,  407;  Musick  v. 
People,  40  111.  268;  Boyle  v.  People,  4  Col.  176;  Commonwealth 
V.  Thrasher,  11  Gray,  55;  Thompson  and  Merriam  on  Juries, 
sec.  181.     The  first  exception  must  be  overruled. 

The  other  exceptions  are  for  refusals  by  the  presiding  judge 
to  give  certain  instructions  to  the  jury  as  requested  by  the  de- 
fendants. We  do  not  think  the  court  is  bound,  even  when  the 
instructions  requested  are  proper,  to  give  them  in  the  language 
of  the  requests;  for  the  language,  though  perfectly  correct,  may 
be  such  that  a  jury  would  not  readily  understand  it.  One  of 
the  instructions  requested  and  refused  was  "  that  the  sale  of 
intoxicating  liquor  on  divers  occasions  at  a  place  or  tenement 
is  not  conclusive  evidence  that  the  sale  was  illegal,  unless  the 
state  prove  that  the  defendants  at  the  time  of  said  sales  had 
no  license."  The  language  implies  that  it  was  necessary  for 
the  state,  for  the  purpose  of  convicting  the  defendants,  to  estab- 
lish their  guilt  conclusively,  and  not  simply  beyond  a  reason- 
able doubt.  We  think,  therefore,  that  the  instruction  was 
rightly  refused.  The  statute  (Pub.  Stat.  R.  I.,  c.  80,  sec.  3) 
provides  that  "  evidence  of  the  sale  or  keeping  of  intoxicating 
liquors  for  sale  in  any  building,  place,  or  tenement  shall  be 
evidence  that  the  sale  or  keeping  is  illegal ";  and  we  see  no 
reason  why  a  jury  might  not  be  satisfied  beyond  a  reasonable 
doubt,  by  the  mere  proof  of  the  sale,  that  the  sale  was  illegal, 
since  it  would  be  unnatural,  not  to  say  unreasonable,  for  the 
accused,  if  he  had  a  license,  not  to  produce  it.  And  see  State 
V.  Higgins,  13  R.  I.  330;  State  v.  Mellor,  13  Id.  666. 

The  bill  of  exceptions  sets  forth  that  at  the  trial  testimony 
was  introduced  by  the  state  going  to  show  that  during  the 
time  covered  by  the  indictment  intemperate  persons  were  in 
the  habit  of  resorting  to  the  shop  complained  of,  and  that  the 
implements  and  appurtenances  which  are  usual  in  a  grog- 
shop or  tippling-shop  were  there.  The  defendants  requested 
the  presiding  judge  to  charge  the  jury  that  "the  notorious 
character  of  the  defendants'  premises,  or  the  notoriously  bad 
or  intemperate  character  of  persons  visiting  the  same,  or  the 
keeping  of  the  implements  or  appurtenances  usually  apper- 
taining to  grog-shops,  tippling-shops,  and  places  where  intox- 
icating liquors  are  sold,  is  not  prima  facie  evidence  that  such 
places  are  nuisances."  The  judge  refused,  on  the  ground  that 
the  request  was  inapplicable,  and  did  instruct  the  jury  that 
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they  must  be  satisfied  of  the  truth  of  the  charge.  The  statute 
makes  the  matters  mentioned  in  the  request  evidence  of  a 
nuisance,  but  not  prima  facie  evidence.  The  objection  to  the 
•request  is,  that  it  is  ambiguous.  The  defendants  may  hav^ 
meant  simply  that  the  jury  was  not  necessarily  obliged,  in  the 
-absence  of  counter-evidence,  to  find  the  defendants  guilty  on 
-such  evidence.  The  request  so  understood  would  be  proper 
enough,  for  unquestionably  the  jury  ought  to  be  satisfied  of 
the  guilt  of  the  defendants  beyond  a  reasonable  doubt  before 
returning  a  verdict  against  them.  The  request,  however,  may 
have  been  intended  to  have,  or,  if  given,  might  have  been 
iunderstood  by  the  jury  as  having,  another  meaning;  namely, 
that  proof  of  the  matters  mentioned  would  not  be  sufiicient  to 
throw  upon  the  defendants  the  burden  of  defending  themselves, 
or  to  warrant  a  conviction,  even  though  the  jury  were  satisfied 
by  said  matters  beyond  a  reasonable  doubt  that  the  defend- 
ants were  guilty  as  charged.  The  request  so  understood  would 
be  repugnant  to  the  statute,  and  therefore  the  judge  rightly 
refused  to  give  it,  leaving  it  to  the  jury  to  say,  on  all  the  tes' 
timony,  whether  they  were  satisfied  beyond  a  reasonable 
doubt  of  the  guilt  of  the  defendants. 

The  bill  of  exceptions  shows  that  among  the  witnesses  called 
by  the  government  were  witnesses  who  testified  that  they  were 
employed  at  so  much  compensation  a  day  in  this  and  other 
cases,  and  that  they  made  it  their  business  to  procure  illegal 
eales  of  intoxicating  liquors  for  the  purpose  of  prosecuting  the 
sellers.  The  defendants  requested  the  judge  to  charge  the 
jury  in  regard  to  these  witnesses,  "that  the  testimony  of 
'spotters'  is  to  be  received  with  great  caution  and  distrust." 
But  the  judge  refused,  and  instructed  the  jury  "that  they 
must  weigh  all  testimony  with  caution,  especially  where  they 
€ee  any  reason  to  doubt  its  truth  or  to  discredit  it."  We  do 
not  see  any  error  in  this.  The  credibility  of  witnesses  is  a 
■question  for  the  jury.  Counsel  are  always  permitted  to  argue 
it  to  the  jury  as  a  matter  peculiarly  within  their  province. 
Without  doubt  it  is  proper  for  the  court  to  direct  the  attention 
of  the  jury  to  anything  in  the  conduct  or  character  of  witnesses 
•which  affects  their  credibility;  and  we  think  the  court  below, 
though  it  might  doubtless  have  expressed  itself  more  pointedly 
without  fault,  did  all  that  it  was  necessary  for  it  to  do.  A 
^'spotter"  is  not,  in  contemplation  of  law,  an  accomplice. 

One  of  the  witnesses  called  by  the  government  testified  that 
cluring  the  time  covered  by  the  indictment  there  was  a  sign 
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over  the  shop  complained  of  bearing  the  words  "  George  W. 
Iloxsie  &  Co.,"  and  that  George  W.  Hoxsie  and  Albert  F. 
Hoxsie  were  members  of  the  firm  of  George  W.  Hoxsie  &  Co. 
The  only  other  evidence  going  to  show  that  said  Albert  F. 
Hoxsie  was  one  of  the  firm,  or  one  of  the  proprietors  of  the 
sliop,  was  to  the  effect  that  said  Albert  and  one  Charles  Hox- 
sie were  seen  in  and  about  the  shop  making  sales,  and  acting 
as  a  clerk  or  proprietor  would  act.  The  shop  was  a  country 
store,  containing  dry  goods,  groceries,  etc.  The  defendants 
requested  the  court  below  to  instruct  the  jury  ''that  a  witness- 
has  no  right  to  testify  who  were  the  members  of  a  firm,  that 
being  a  question  of  law,  and  that  the  testimony  of  a  witness 
to  that  effect,  unsupported  by  any  facts  or  explanation,  is  en- 
titled to  no  weight."  The  court  refused,  on  the  ground  that 
the  instruction  requested  was  inapplicable,  and  did  instruct 
the  jury  to  find  whether  one  or  both  of  the  defendants  kept 
and  maintained  the  place,  instructing  them  that  it  might 
have  been  kept  or  maintained  by  both,  even  if  they  were  not 
copartners.  We  do  not  see  any  error  here.  If  the  defendants 
had  wished  to  object  to  the  testimony,  they  should  have  ob- 
jected when  the  testimony  was  ofibred;  for  if  they  had  objected 
then,  the  state  could  have  required  the  witness  to  give  the 
ground  of  it;  and  for  anything  that  appears,  the  defendants 
themselves  may  have  told  liira  that  they  were  carrying  on  the 
business  as  partners.  The  court,  moreover,  rested  its  refusal 
on  the  ground  that  the  instruction  requested  was  inapplicable; 
which  we  infer  means  that  the  government  did  not  press  for 
conviction  on  account  of  any  copartnership,  but  asked  for  it 
only  on  the  evidence  that  the  two  defendants  were  both  actu- 
ally and  actively  engaged  in  carrying  on  the  business;  and 
we  think  the  instruction  given  was  correct;  namely,  that  both 
might  be  convicted  if  both  took  part  in  maintaining  the  nui- 
sance, even  though  one  simply  assisted  the  other  as  agent  or 
clerk:  Commonwealth  v.  Burke,  114  Mass.  261;  Commonwealth 
V.  Gannett,  1  Allen,  7;  79  Am.  Dec.  693;  Commonwealth  v. 
Bowling,  114  Mass.  259. 

The  defendants  also  requested  the  court  to  instruct  the  jury 
that  proof  that  they  or  either  of  them  kept  intoxicating  liquor 
for  illegal  sale,  during  the  time  and  at  the  place  named,  was 
not  conclusive  evidence  that  they  or  either  of  them  kept  a  nui- 
eance;  that  the  jury  might,  notwithstanding,  acquit  them,  if 
the  jury  were  satisfied  that  the  sale  of  liquors  was  not  one  of 
the  main  purposes  of  the  place,  but  that  the  sales  were  isolated 
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instances.  The  court  refused  so  to  charge,  but  did  charge  the 
jury  that  they  must  find  that  the  defendants  kept  and  main- 
tained a  place  as  described  in  the  indictment.  We  do  not 
think  it  was  necessar}'-  for  a  conviction  that  the  jury  should  be 
satisfied  that  the  sale  of  liquors  was  one  of  the  main  purposes 
of  the  place  complained  of;  on  the  contrary,  we  think  it  was 
enough  if  liquor-selling  was  one  of  the  purposes,  though  it  may 
have  been  only  an  incidental  or  subordinate  purpose,  and  mani- 
fested by  only  a  few  instances  of  sale:  Commonwealth  v.  Hig- 
gins,  16  Gray,  19;  Commonwealth  v.  Gallagher,  1  Allen,  592; 
Commonwealth  v.  Cogan,  107  Mass.  212.  Whether  a  single 
sale  would  suffice,  if  no  other  was  or  ever  had  been  intended, 
is  a  more  debatable  question,  which  we  leave  for  decision  when 
it  shall  be  duly  raised.  Our  conclusion  is,  that  the  exceptions 
must  be  overruled,  and  the  case  remitted  for  sentence. 


Member  of  Voluntary  Association  Formed  por  Prosecution  or  Vio- 
lations OF  Certain  Laws,  whether  competent  to  serve  as  juror  on  trial  of 
complaint  for  such  violation:  See  Comvionwealth  v.  Moore,  58  Am.  K-ep.  12S; 
Boyle  V.  People,  34  IcL  76. 

Whether  Sale  of  Intoxicating  Liquors  by  Servant  is  Sale  by  Mas- 
ter: See  Commonwealth  v.  Briant,  56  Am.  Rep.  707;  People  v.  Roby,  50  Id. 
270. 

Intent  to  Sell  Prohibited  Article  may  be  Inferred  from  KsEPrso 
It  in  Stock:  See  State  v.  Dunbar,  57  Am.  Rep.  33. 

Detective  is  not  Accomflice:  See  State  v.  McKean,  14  Am.  Rep.  630; 
SpeUlen  v.  State,  30  Id.  126;  Wright  v.  State,  32  Id.  599.  In  incest,  the 
■woman  is  an  accomplice:  See  Freeman  v.  State,  40  Id.  787;  but  see  the  note  to 
that  case  789.  In  abortion,  the  woman  is  not  an  accomplice:  See  Dunn 
V.  People,  86  Am.  Dec.  319,  note  327,  where  other  cases  in  that  series  are  col- 
lected.    Who  is  an  accomplice:  See  Cross  v.  People,  95  Id.  474,  note  484. 

Constitutionality  of  Act  Making  Evidence  of  Sale  of  Liquors- 
Prima  Facie  Evidence  that  Sale  is  Illegal:  See  State  v.  Beswkk,  43  Am. 
Rep.  26,  note;  State  v.  TJiomas,  36  Id.  98,  note  102. 

Misleading  Instructions  should  be  Modified  or  Refused:  See  Sny- 
dacher  v.  Brosse,  99  Am.  Dec.  551,  note  556,  where  other  cases  in  that  series 
are  collected. 

Ambiguous  Instructions  should  not  be  Given:  See  Southern  R.  li.  Co. 
▼.  Kendrick,  90  Am.  Dec.  332,  note  344,  where  other  cases  in  that  series  are 
collected. 

Prisoner's  Guilt  must  be  Established  beyond  Reasonable  Doubt: 
See  Billanl  v.  State,  94  Am.  Dec.  317,  note  322,  where  other  cases  in  tbat- 
eeries  are  collected. 

Crkdibiltty  of  Witness  is  Question  for  Jury:  See  Graham  r.  Ander- 
$on,  92  Am.  Dec.  89;  Baier  v.  Young,  92  Id.  149. 
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Burns  v.  Allen. 

[15  Rbodb  Island,  82.  J 

Attorn  BT  at  Law  Who  Retains  out  of  Monet  CJollectbd  bt  Hne  kor 
HI3  Client  Excess  so  apparent  as  to  ainomit  to  misconduct  will  be  re- 
quired by  the  order  of  the  court  to  pay  over  to  his  client  the  amount  col- 
lected,  lesa  a  reasonable  compensation  for  his  services.  In  this  case,  the 
amount  collected  being  seventy-five  dollars,  thirty  per  cent  is  held  to  be 
as  much  as  the  attorney  had  a  right  to  charge. 

Attoknet  has  No  Right  to  Charge  for  Services  Rendered  in  Other 
LrriOATiON  about  officers'  fees  which  grows  out  of  the  suit  in  which  he 
is  employed,  where  the  client  is  not  interested  in  such  litigation. 

Petition  for  an  order  of  court  requiring  the  respondent  to 
pay  over  to  the  petitioner  moneys  collected  by  him  as  an  at- 
ix)rney.     The  facts  are  stated  in  the  opinion. 

John  M.  Brennan,  for  the  petitioner. 
Nicholas  Van  Slyck,  for  the  respondent. 

By  Court,  Stiness,  J.  In  Orr  v.  Tanner,  12  R.  I.  94,  the 
court  recognized  the  liability  of  an  attorney  at  law  to  sum- 
mary process  for  the  payment  of  money  in  his  hands  belong- 
ing to  his  client.  See  also  Bowling  Green  Savings  Bank  v. 
Todd,  52  N.  Y.  489;  In  re  Fincke,  6  Daly,  111;  In  re  Bleakley, 
5  Paige,  311;  In  re  Aitkin,  4  Barn.  &  Aid.  47. 

Proceedings  of  this  kind,  however,  cannot  be  entertained 
when  the  case  simply  presents  a  diflFerence  of  opinion  as  to  the 
fair  amount  to  be  retained  for  services.  The  court  cannot 
thus  undertake  to  adjust  accounts  between  counsel  and  client. 
But  when  an  attorney  withholds  the  whole,  or  a  sum  so  much 
exceeding  a  proper  or  justifiable  charge  as  to  amount  to  a 
breach  of  his  duty,  and  to  raise  a  presumption  of  bad  faith, 
the  court  which  admits  him  to  the  privilege  of  practicing  at 
its  bar  should  require  of  him  the  fulfillment  of  the  obligations 
that  attend  the  privilege.  Such  a  process  is  not,  as  contended 
by  the  respondent,  in  contravention  of  his  right  of  trial  by 
jury.  He  is  an  officer  of  the  court;  he  has  taken  an  oath  that 
he  will  demean  himself,  as  an  attorney  and  counselor  of  the 
court,  "uprightly,  and  according  to  law."  When  the  court 
undertakes  to  enforce  this  plain  duty  of  its  officer,  it  is  doing 
that  which  a  jury  trial  cannot  do.  It  does  not  undertake, 
primarily,  to  settle  the  rights  and  credits  of  the  parties,  but 
only  to  require  that  its  ofl&cers  do  not  make  illegal  exactions, 
nor  deny  to  clients  their  indisputable  rights.  A  jury  is  the 
tribunal  to  settle  what  is  fairly  due  to  the  parties  under  their 
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contract.  Except  incidentally,  the  court  does  not  touch  that 
matter  in  a  proceeding  like  this,  but  simply  acts  with  refer- 
ence to  an  excess  so  apparent  as  to  amount  to  misconduct. 

As  stated  by  the  court  in  Bowling  Green  Savings  Bank  v. 
Todd,  supra,  "  the  law  is  not  guilty  of  the  absurdity  of  hold- 
ing that,  after  a  client  has  spent  years  in  collecting  through 
his  attorney  a  lawful  demand,  he  shall  be  put  to  spending  as 
many  more  to  collect  it  from  his  attorney,  and  if  that  attorney 
should  not  pay,  then  try  the  same  track  again." 

In  this  case,  the  respondent  attached  property,  and  obtained 
a  judgment  of  seventy-five  dollars  and  costs  for  the  petitioner 
against  the  American  Mills  Company,  in  the  justice's  court  of 
"Warwick,  in  April,  1881.  In  November,  1881,  a  subsequent 
attaching  creditor  brought  a  bill  in  equity  against  the  sheriff 
and  deputy  sheriflF  to  review  the  taxation  of  costs,  and  to  re- 
strain the  sheriff  from  paying  over  the  costs  as  taxed.  As 
these  costs  were  incident  to  judgments,  the  judgment  plaintiffs 
were  afterwards  made  parties  to  the  bill.  But  the  only  ques- 
tion at  issue  was  the  amount  due  to  the  officers  and  keepers, 
no  question  being  made  as  to  the  judgment  debt  itself.  The 
petitioner  was  in  no  way  interested  in  the  result;  for,  not  hav- 
ing paid  these  costs,  he  would  be  under  no  obligation  to  pay 
them  at  all  if  they  were  decided  to  be  illegal,  and  otherwise 
the  sheriff  would  pay  them,  as  he  had  received  the  money  for 
that  purpose.  It  was  a  matter  in  which  only  the  officers  were 
interested,  although  others  were  nominal  parties  to  the  bill. 
Numerous  hearings  were  had,  and  after  decision  another  suit 
was  brought  against  the  sheriff  in  the  circuit  court  of  the 
United  States  about  the  same  matter,  which  is  still  pending; 
but  to  this  suit  the  petitioner  and  other  judgment  creditors 
are  not  parties.  The  respondent  claims  to  hold  the  whole 
amount  of  the  judgment  for  services  rendered  in  tliese  cases 
and  hearings,  and  also  in  a  suit  which  he  brought  against  the 
sheriff  in  a  special  court  of  common  pleas,  without  the 
knowledge  or  authority  of  the  petitioner,  and  which  was,  un- 
der the  circumstances,  both  unnecessary  and  fruitless.  We  do 
not  think  he  is  entitled  to  maintain  such  a  claim.  The  only 
service  rendered  to  the  petitioner  was  the  issuing  of  a  writ, 
attaching  property,  and  obtaining  a  mil  dicit  judgment,  fol- 
lowed by  execution,  on  which,  after  considerable  trouble  it  is 
true,  the  money  was  paid  in  full.  The  petitioner  cannot  be 
held  to  pay  for  defending  the  large  allowance  made  to  the 
officers  for  costs.   The  respondent  charges,  among  otlier  things, 
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for  going  to  Philadelphia,  pending  the  bill  in  equity,  to  induce 
the  petitioner  not  to  sell  his  claim  to  other  parties.  But  he 
<;annot  charge  for  doing  that.  If  the  petitioner  was  willing  to 
sell  his  claim,  subject  to  the  lien  for  costs  and  service,  it  was 
no  part  of  his  counsel's  duty  to  prevent  it.  On  the  contrary, 
if  he  was  to  be  charged  with  all  the  litigation  then  in  pros- 
pect, it  would  have  been  greatly  to  his  advantage  to  sell  and 
^et  what  he  could  out  of  it,  before  the  whole  was  consumed  in 
expenses;  and  his  counsel,  if  asked,  should  have  so  advised 
him. 

The  whole  controversy  was  about  the  oflBcers'  fees,  and  the 
<lefense  to  the  litigation  was  solely  to  enable  them  to  hold  that 
which  had  been  allowed  to  them.  No  doubt  the  respondent 
"thought  that,  as  plaintiff's  attorney  in  the  justice's  court  suits, 
he  was  bound  to  defend  the  ofiBcers  in  the  litigation  that  en- 
dued, and  that  he  had  the  right  to  make  charges  to  his  clients 
therefor,  but  he  had  not  the  right  to  think  so.  The  fact  that 
the  cause  of  complaint  against  the  oflBcers  happened  to  grow 
out  of  those  suits  did  not  cast  upon  the  plaintiffs  the  burden 
of  defending  them.  Moreover,  it  appears  by  the  record  in  the 
Furbush  case  that,  in  a  week  after  the  filing  of  the  bill,  the 
^x  -parte  injunction,  which  had  been  granted  to  restrain  the 
sheriff  from  paying  out  the  funds  in  his  hands,  was  dissolved 
as  to  the  judgment  debts  and  all  costs,  except  those  taxed  for 
taking  inventories  and  for  keepers'  fees.  From  that  time,  it 
cannot  be  claimed  that  the  petitioner  and  other  judgment 
creditors  had  any  interest  in  the  suit,  even  though  they  were 
made  parties  to  it  for  the  purpose  of  reaching  the  oflBcers,  if 
possible.  Upon  motion,  the  sheriff  could  have  been  ordered 
to  pay  over  to  them  all  but  the  costs  in  dispute,  which  in  no 
«vent  were  to  go  to  them,  and  consequently,  it  is  not  to  be  pre- 
sumed that  they  would  have  been  held  liable  for  costs,  if  the 
complainants  liad  prevailed.  The  respondent  must  have  un- 
derstood the  matter  in  this  way,  for  he  did  not,  in  that  suit, 
enter  an  appearance  for  the  petitioner,  or  for  any  of  the  plain- 
tiffs in  the  justice's  court  suits,  but  only  for  the  oflBcers. 
Clearly  he  cannot  charge  the  petitioner  for  services  in  matters 
where  he  did  not  appear  for  him.  To  withhold  his  money  on 
that  account  is  to  withhold  it  without  a  legal  right  to  do  so. 

Under  the  circumstances,  we  think  that  thirty  per  cent  of 
the  judgment  debt  is  certainly  as  much  as  could  be  claimed 
fpr  all  services  that  the  respondent  had  the  right  to  charge  for, 
and  that  he  should  pay  over  all  that  he  holds  above  that  limit. 
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SuMMAET  JuKiSDiCTiON. — Primarily,  the  power  of  the  court  to  exercise 
summary  jurisdiction  over  attorneys  and  counselors  at  law  rests  upon  the 
fact  that  they  are  oflScers  of  the  court,  and  are  therefore  responsible  to  it  for 
professional  misconduct  in  certain  cases:  Weeks  on  Attorneys,  ed.  1878,  sees. 
77,  80;  Ex  parte  Garland,  4:  Wall  S33,  378;  Clark  v.  Willeit,  35  Cal.  354,  cited 
from  in  note  16  Am.  Dec.  99;  Ex  parte  Bradley,  7  Wall.  374;  Ex  parte  Burr, 
2  Cranch  C.  C.  385;  and  see  note  16  Am.  Dec.  98.  They  are  made  such  offi« 
«er8  by  the  entry  of  the  order  of  admission,  which  is  the  judgment  of  the 
•court  that  the  attorney  is  properly  qualified  for  admission:  Ex  parte  Oarland, 
4  Wall.  333,  378;  and  the  office  continues  for  life,  subject,  however,  to  the 
power  of  the  court  to  suspend  or  disbar  the  attorney  for  proper  cause:  Case 
of  Austin,  5  Rawle,  191,  202,  205:  28  Am.  Dec.  657.  While,  as  a  general  rule, 
the  party  mnst  be  an  attorney  of  the  court,  yet  he  need  not  necessarily  be  an 
attorney  of  the  particular  court  exercising  the  jurisdiction,  since  the  miscon- 
'duct  charged  may  arise  out  of  a  cause  conducted  by  him  before  the  particular 
court,  in  which  case  he  is  amenable  to  the  jurisdiction  of  that  court:  In  re 
Lord,  2  Scott,  131;  Tliompson  v.  Gordon,  4  Dowl.  &  L.  49. 

What  Coutits  may  Exercise  JtrEiSDicnox.  —  All  courts  of  record  having 
authority  to  admit  attorneys  to  practice  have  power  to  exercise  summary 
jurisdiction  over  them  in  cases  of  contempts,  in  all  cases  where  they  are  guilty 
of  fraud,  dishonest  or  unprofessional  conduct,  and  frequently  in  matters  of 
gross  negligence,  and  may  in  all  cases  punish  them  by  fine  or  imprisonment, 
or,  in  gross  cases  of  misconduct,  may  strike  their  name  from  the  roll:  Ex  parte 
Wall,  107  U.  S.  265, 273;  Floyd  v.  Nangle,  3  Atk.  568;  Ex  parte  Biggs,  64  N.  C. 
202;  Whiicomb'sCaae,  120  Mass,  118,  120;  21  Am.  Rep.  502;  Bradley  v.  Fislier, 
13  Wall.  335;  SiniiJi  v.  State,  1  Yerg.  228;  Bux  v.  Commonwealth,  18  B.  Mon. 
472,  484;  Case  of  Austin,  5  Rawle,  191,  203;  28  Am.  Dec.  657;  Ex  parte  Brad- 
ley,  7  Wall.  374;  Ex  parte  Burr,  2  Cranch  C.  C.  379,  386,  et  seq.;  Baker  v. 
Commonwealth,  8  B.  Mon.  592,  599 ;  In  re  Peyton's  Appeal,  12  Kan.  398,  403; 
Jackson  v.  Staie,  21  Tex.  668;  Ex  parte  Robinson,  19  Wall.  605,  610;  Weeks 
on  Attorneys,  ed.  1878,  sec.  80;  1  Archbold's  Queen's  Bench  Practice, 
Chitty's  ed.,  1866,  147;  In  re  Dames,  93  Pa.  St.  116;  CaHwi-igMs  Case,  114 
Mass.  230,  238;  and  see  note  95  Am.  Dec,  334;  12  Id.  178;  79  Id.  536. 
And  this  power  exists  in  cases  of  professional  misconduct  in  and  out  of  court: 
People  ex  rel.  Elliott  v.  Green,  7  Col.  237,  242;  and  it  is  also  extended,  not  only 
to  attorneys  and  solicitors,  but  also  to  clerks,  sheriffs,  and  other  officers  of 
courts:  Cartwriylu's  Case,  114  Mass.  230,  239;  therefore,  a  person  appointed  by 
the  court  as  a  receiver  of  an  insolvent  company,  being  an  officer  of  the  court, 
is  subject  to  the  exercise  of  its  summary  jurisdiction:  Id,;  and  inferior  courts 
may  punish  for  contempt:  note  12  Am.  Dec.  180,  But  the  power  to  punish 
for  contempt  rests  only  in  legislative  or  judicial  bodies,  and  for  this  reason 
the  common  council  of  a  city  has  no  such  power,  and  a  statute  vesting  such 
authority  in  it  is  unconstitutional  and  void:  WldlcomVs  Case,  120  Mass.  118, 
123;  21  Am.  Rep.  502.  As  to  the  power  of  the  legislature  to  punish  for  con- 
tempt, see  note  74  Am.  Dec.  681 ;  and  that  a  committee  of  a  state  senate  may 
punish  a  witness  for  contempt  for  refusal  to  answer  in  proceedings  before  it, 
see  People  v.  Sltarp,  107  N.  Y.  427;  1  Am.  St.  Rep,  851,  And  in  the  United 
States  courts,  the  power  to  exercise  jurisdiction  in  cases  of  contempt,  although 
called  into  existence  the  moment  the  court  is  invested  with  jurisdiction  over 
any  matter,  is  limited  and  defined  by  act  of  Congress:  Ex  parte  Bobiusoii,  19 
Wall.  605,  510.  See,  upon  the  general  subject  of  the  power  of  the  court  to 
punish  for  contempt,  notes  100  Am.  Dec,  514;  1  Id.  252;  12  Id.  178;  98  LI, 
413;  58  Id.  042;  42  Id.  162;  as  to  the  authority  of  the  court  in  cases  of  c^a- 
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stnictive  contempt,  see  2  Id.  391 ;  and  upon  the  question  of  the  power  of  » 
jndge  out  of  court  to  act  in  cases  of  contempt,  see  12  Id.  183. 

Is  A  Discretionary  Power.  —  The  right  of  the  courts  to  exercise  summary 
jurisdiction  in  certain  cases  is  a  judicial  act  resting  in  sound  discretion,  and 
it  ought  to  be  exercised  justly  and  legally,  with  great  caution  and  modera- 
tion, especially  in  cases  of  disbarment:  State  v.  Rirhe,  12  Fla.  287;  93  Am.  Dec. 
314;  Rice  v.  Common weaUIi,  18  B.  Mon.  472,  484;  Ex  parte  Burr,  9  Wheat.  529;. 
Ex  -parte  Brownsall,  Cowp.  829;  In  re  Davies,  93  Pa.  St.  121.  The  discretion 
to  be  exercised  is  not  arbitrary,  however,  but  must  be  applied  according  to- 
legal  rules:  State  v.  Chapman,  11  Ohio,  430,  432;  or,  as  Lord  Tenterden  says 
iu  Exparte  Bayley,  9  Barn.  &  C.  691,  "according  to  law  and  conscience  ";  so  it 
was  declared  in  this  connection  in  Ex  parte  Secomhe,  19  How.  9,  13,  that  thi* 
"power,  however,  is  not  an  arbitrary  and  despotic  one,  to  be  exercised  at  the 
pleasure  of  the  court,  or  from  passion,  prejudice,  or  personal  hostility,  but  it  is 
the  duty  of  the  court  to  exercise  and  regulate  it  by  a  sound  and  just  judicial 
discretion,  whereby  the  rights  and  independence  of  the  bar  may  be  as  scrupu- 
lously guarded  and  maintained  by  the  court  as  the  rights  and  dignity  of  th& 
court  itself. "  For  this  reason,  a  removal  from  the  bar  should  never  be  ordered 
where  any  other  less  severe  punishment,  as  a  reprimand,  fine,  or  temporary 
suspension,  would  answer:  Bradley  v.  Fisher,  13  Wall.  335;  see  also  Dickens's 
Case,  67  Pa.  St.  169;  5  Am.  Rep.  420;  and  it  is  held  in  State  v.  Kirke,  12  Fla. 
287,  that  inferior  coit-ts  have  not  an  vmlimited  discretion  in  cases  coming 
within  the  exercise  of  their  summary  jurisdiction. 

Due  Process  of  Law.  —  Such  summary  proceeding  against  an  attorney  for 
an  indictable  ofiFense  does  not  violate  that  provision  of  the  constitution  which 
forbids  the  depriving  of  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,  since  such  proceeding  by  the  court  in  cases  within  its  juris- 
diction is  due  process  of  law:  Exparte  Wall,  107  U.  S.  265,  288. 

Excess  of  Power.  —  Where,  in  an  order  disbarring  an  attorney  fron» 
practice,  the  court  adjudges  him  infamous,  such  order  is  wholly  without 
precedent,  and  illegal,  since  no  power  to  make  such  an  order  exists  in  any 
court  or  judge:  Fletcher  v.  Dangerfield,  20  Cal.  427,  430. 

Nature  of  Power.  —  In  cases  of  disbarment,  the  exercise  of  the  right, 
which  the  court  possesses  by  reason  of  its  summary  jurisdiction,  is  not  in- 
tended as  a  punishment,  but  simply  for  protection,  being  merely  the  exercise 
of  the  court's  discretion  whether  a  person  should  be  continued  as  an  attor- 
ney: Ex  parte  Wall,  107  U.  S,  265,  273;  People  v.  Turner,  1  Cal.  143;  Case 
of  Austin,  5  Rawle,  191,  203;  28  Am.  Dec.  657;  State  ex  rel  McCormick  \. 
Winton,  11  Or.  456;  50  Am.  Rep.  486;  Exparte  Biggs,  64  N.  0.  202;  State  v. 
Holding,  1  McCord,  379;  Jackson  v.  State,  21  Tex.  668,  615;  Walker  v.  Com- 
monwealth,  8  Bush,  94. 

Character  of  Proceedings. — It  is  held  in  Massachusetts  that  proceed- 
ings of  this  character,  in  matters  of  contempt,  are  criminal  in  their  nature: 
CartivriglU's  Case,  114  Mass.  230.  So  it  is  held  that  proceedings  to  disljar  are 
penal  in  character  in  New  York:  In  re ,  1  Hun,  321;  and  the  same  rul- 
ing obtains  in  Alabama,  where  the  action  is  under  the  code:  Thomas  v.  Slate, 
68  Ala.  365,  368.  So  in  Indiana,  where  the  matter  is  governed  by  statute: 
Klingensmithv.  Kepler,  41  Ind.  341;  and  in  Kansas  and  Texas  it  is  declared 
not  to  be  a  civil  case,  but  a  criminal  or  quasi  criminal  one:  Peyton's  Appeal, 
12  Kan.  398,  405;  State  v.  Tunstall,  51  Tex.  81;  see  also  Middlebrook  v.  State, 
43  Conn.  257;  21  Am.  Rep.  650;  and  notes  12  Am.  Dec.  186;  95  Id.  335.  But 
in  Ex  parte  Wall,  107  U.  S.  265,  288,  it  is  declared  that  removal  from  office 
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for  an  indictable  offense  is  no  bar  to  an  indictment,  since  tbe  proceeding  is 
civil  in  its  nature,  and  collateral  to  any  criminal  prosecntion. 

Proceedings  to  Disbar  Distinct  from  Those  f,r  Cont''mpt,  —  The  power  pos- 
sessed by  courts  to  disbar  attorneys  is  dependent  upon  other  grounds  dis- 
tinct from  those  upon  which  rest  the  power  to  punish  for  contempt:  Ex 
parte  Robinson,  19  Wall.  505,  512;  Jackson  v.  State,  21  Tex.  608;  Case  of 
Austin,  5  Rawle,  191,  204;  28  Am.  Dec.  657;  Ex  parte  Bradley,  7  Wall.  374; 
see  titles  post,  "Practice,"  and  "Remedy  against  Unjust  or  Illegal  Exercise 
of  Power." 

Construction  of  Statutoby  Provisions.  —  In  New  York  it  is  lield  that 
the  statute  authorizing  the  exercise  of  summary  jurisdiction  is  substantially 
aa  exposition  of  the  common  law:  Bowling  Green  Savings  Bank  v.  Todd,  52 
N.  Y.  489;  and  see  note  12  Am.  Dec.  179;  and  in  Michigan  it  is  declared  that 
the  court  may  disbar  an  attorney  for  other  causes  than  those  specified  in  the 
statute:  In  re  Mills,  1  Mich.  392;  though  the  rule  in  Indiana  is,  that  where 
the  proceeding  is  regulated  by  statute,  the  provisions  must  be  complied  with : 
Ex  parte  Trippe,  60  Ind.  531.  So  in  cases  of  disbarment,  all  statutory  pro- 
visions should  be  strictly  construed:  KlingeTismith  v.  Kepler,  41  Ind.  341.  In 
North  Carolina  it  is  decided  that  an  act  is  constitutional  which  provides  that 
before  disbarment  there  must  first  be  a  conviction  for  a  criminal  offense,  or  a 
confession  in  open  court:  Ex  parte  Schenck,  65  N.  C.  353;  see  also,  upon  stat- 
utory provisions  in  matters  of  contempt,  note  98  Am.  Dec.  413. 

Acts  Complained  of  must  be  Connected  witu  Attorney's  Profes- 
sional Character,  although  courts  may  exercise  summary  jurisdiction  over 
attorneys  in  order  to  protect  suitors  in  their  rights,  and  prevent  their  being  ex- 
posed to  wrongful  acts  of  improper  officers;  yet  where  it  is  sought  to  compel 
an  attorney  to  fulfill  an  undertaking  to  pay  money,  or  perform  a  contract, 
suchr  jurisdiction  can  only  be  exercised  when  the  contract  or  undertaking 
is  made  by  one  in  his  character  of  attorney,  or  so  connected  with  such  charac- 
ter as  to  bring  it  within  the  power  of  the  court  to  require  that  its  officer 
should  behave  well  as  an  officer:  Ee  Hill,  L.  R.  3  Q.  B.  543,  547;  Weeks  on 
Attorneys,  ed.  1878,  sec.  78;  though  the  employment  is  not  confined  to 
suits  depending  in  court:  Anderson  v.  Bosworth,  15  R.  I.  443,  445;  siucc, 
if  the  matter  in  question  be  wholly  unconnected  with  the  solicitor's  pro- 
fessional character,  or  if  the  misconduct  charged  be  entirely  independent 
of  his  profession,  the  court  will  not  interfere:  In  re  Aitkin,  4  Bam.  &  Aid. 
47;  MaUer  of  Husson,  62  How.  Pr.  358;  13  N.  Y.  Week.  Dig.  542;  26 
Uuu,  130.  So  where  an  attorney  who  holds  property  as  a  trustee,  uncon- 
nected with  his  professional  character,  violates  such  trust,  and  wrongfully  and 
illegally  sells  the  same  and  converts  the  proceeds  to  his  own  use,  this  will 
not  warrant  the  court  to  act  in  this  proceeding.  The  remedy  must  be  by 
private  action:  People  v.  Appleton,  105  111.  474;  44  Am.  Rep.  812.  Nor  will 
the  court  make  any  order  to  deliver  any  writing  or  papers  or  moneys  com- 
ing into  an  attorney's  hands  in  any  other  way  or  on  any  other  account  than 
in  the  course  of  his  professional  business,  bxit  will  leave  the  party  to  his 
remedy  by  action:  Ex  parte  Burr,  2  Cranch  C.  C.  386;  Tidd's  Practice,  ed. 
1S56,  86.  Nor  will  the  court  compel  a  solicitor  to  fulfill  an  engagement  re- 
garding the  loan  of  money  made  outside  of  his  professional  capacity:  In  re 
ChiUy,  2  Dowl.  P.  C.  421.  Nor  does  the  fact  that  the  attorney  was  acting 
professionally  for  the  party  in  other  matters  which  were  unconnected  with 
the  matter  in  question  furnish  a  ground  for  the  application:  Matter  of  Husson, 
02  How.  Pr.  358.  And  where  an  attorney  was  directed  to  employ  a  proctor 
to  obtain  probate  of  a  will,  this  was  held  not  to  constitute  such  an  employ- 
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ment  of  him  in  his  professional  character  as  to  render  him  liable  to  the  sum- 
mary jurisdiction  of  the  court  in  regard  to  money  received  by  him  to  pay 
the  proctor:  Ex  parte  Colien,  3  Dowl.  P.  C.  600.  So  charges  to  disbar  must; 
relate  to  the  attorney's  professional  character;  those  aifecting  his  character 
as  a  man  or  integrity  as  a  privato  citizen  are  no  ground:  People  v.  Allison,  G3 
111.  151.  Nor  does  it  constitute  a  sufficient  ground  to  disbar  a  solicitor  tliat 
he  cheated  in  gambling,  the  relation  of  attorney  and  client  having  ceased: 
Ex  parte  Stratford,  12  L.  J.  Q.  B.  231.  Again,  where  a  statute  provided 
that  no  attorney  should  be  struck  from  the  rolls  for  contempt  "unless  it  in- 
volve fraudulent  or  dishonorable  conduct  or  malpractice, "  it  was  held  that 
conduct  as  an  attorney,  and  not  as  a  person,  was  meant,  and  that  applying 
opprobrious  and  abusive  epithets  to  a  judge  in  vacation  was  not  such  a  con- 
tempt: Jackson  v.  Stat^,  21  Tex.  668,  674. 

Exceptions  to  Rule.  — But  a  different  and  a  less  strict  rule  governs  in  cases 
where  the  act  complained  of  is  one  which  would  subject  the  person  to  a 
criminal  proceeding  here;  the  court  has  jurisdiction,  although  such  mis- 
conduct is  not  directly  or  incidentally  connected  with  the  offender's  char- 
acter as  attorney.  This  is  illustrated  by  a  case  where  an  attorney  who  was 
acting  as  clerk  to  a  firm  of  attorneys  completed  the  sale  of  certain  property 
intrusted  to  the  firm,  and  appropriated  the  sum  so  realized  to  his  own  use. 
Here  the  court  exercised  its  power  by  suspending  the  attorney:  Re  HiU,  L.  R. 

3  Q.  B.  543,  547. 

Another  exception  is  declared  in  the  case  of  People  v.  Appleton,  105  HI.  474, 
481,  44  Am.  Rep.  812,  to  exist  where  the  misconduct  in  the  attorney's  private 
capacity  is  of  so  gross  a  character  as  to  render  him  unfit  to  be  longer  per- 
mitted to  be  an  attorney.  And  the  court  in  Baker  v.  Commomoealth,  8  B. 
Mon.  597,  declares  that  "where  an  attorney  commits  an  act,  whether  in  the 
discharge  of  his  duties  as  attorney  or  not,  showing  such  a  want  of  personal 
or  professional  honesty  as  renders  him  unworthy  of  public  confidence,"  he 
should,  upon  proper  proceedings,  be  struck  from  the  roll.  But  in  the  case  of 
In  re  Blake,  30  L.  J.  32,  35,  the  court  goes  to  the  extent  of  holding  that  the 
misconduct  charged  need  not  "arise  out  of  a  transaction  in  which  the  rela- 
tion of  attorney  and  client  subsists  between  the  attorney  and  the  person 
against  whom  the  misconduct  is  practiced. " 

Suspension  and  Disbarment  of  Attorney. — The  cases  are  numerous 
where  the  court,  in  the  exercise  of  its  summary  jurisdiction,  has  ordered 
attorneys  suspended  from  practice  or  struck  from  the  rolls.  Any  breach  of 
the  official  oath  is  a  good  ground  for  disbarring  an  attorney:  Case  of  Austin, 
5  Rawle,  191,  204;  28  Am.  Dec.  657.  Gross  misconduct  is  a  sufficient 
ground  for  the  exercise  of  summary  jurisdiction  as  to  an  attorney,  where  it 
relates  to  matters  intrusted  to  him  in  his  professional  capacity,  or  where  it 
arises  or  is  connected  with  matters  concerning  which  the  presumption  arises 
that  the  employment  or  confidence  was  given  in  consequence  of  this  profes- 
sional character  as  an  officer  of  the  court:  Archbold's  Queen's  Bench  Prac- 
tice, Chitty's  ed.,  1866,  148;  Anonymous,  6  Mod.  187,  case  276;  Tn  re  Aitkin, 

4  Bam.  k  Aid.  47;  Ex  parte  Hall,  7  Moore,  437.  So  an  attorney  has  been 
<jrdered  struck  off  the  rolls  for  accepting  a  retainer  on  both  sides:  Mason' a 
Case,  Freem.  74;  but  see  Archbold's  Queen's  Bench  Practice,  Chitty's  ed., 
1866,  150,  where  it  is  said  that  the  court  would  not  go  to  such  an  extent 
at  the  present  daj',  in  the  absence  of  gross  misconduct.  So  for  any  ill  prac- 
tice attended  with  fraud  and  corruption,  for  moral  delinquency,  or  acts  com- 
mitted against  the  principles  of  common  justice  and  honesty,  or  "if  guilty 
of  fraud  against  their  clients,  or  of  stirring  up  litigation  by  corrupt  devices. 
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■or  using  the  forms  of  law  to  further  the  ends  of  injustice,  —  in  fine,  for  tl.e 
-commission  of  any  other  act  of  official  or  personal  dishonesty  and  oppression, 
they  become  subject  to  the  summary  jurisdiction  of  the  court ":  Ex  parte 
Bradley,  7  Wall.  374;  Penobscot  Bar  v.  Kimball,  64  Me.  140,  148.  But  tba 
-coiurt  should  only  entertain  such  charges  of  moral  delinquency  as  arc  iu  their 
■nature  gross,  and  unfit  the  attorney  for  an  honest  discharge  of  his  official 
trnet:  In  re  Mills,  1  Mich.  392,  400.  Procuring  money  from  the  husband  of 
bis  client  upon  an  order  for  alimony  in  a  divorce  suit,  obtained  by  a  false 
affidavit,  to  which  the  attorney  fraudulently  signed  his  client's  name,  is  a 
sufficient  ground:  People  v.  Leary,  84  HI.  190.  So  is  forging  a  deposition  to 
be  used  in  court:  Penobscot  Bar  v.  Kimball,  64  Me.  140.  So  is  making  an 
improper  change  in  a  writing  offered  as  evidence  on  a  trial:  Bice  v.  Common- 
wealth,  18  B.  Mon.  472,  482.  And  an  attorney  may  be  disbarred  for  tamper- 
ing with  a  witness,  as  in  case  where  the  answers  to  the  interrogatories  to  a 
deposition  were  all  written  out  by  the  attorney  and  furnished  the  witness, 
who  read  them,  and  for  which  act  the  witness  was  paid  money  by  the  attor- 
ney, who  used  the  deposition:  In  (lie  Matter  of  Eldridge,  82  N.  Y.  161;  32 
Am.  Rep.  558.  So,  for  inducing  a  witness  who  was  subpoenaed  by  the  other 
side  to  absent  himself:  Stephens  v.  Hill,  10  Mees.  &  W.  28.  And  the  court 
will  suspend  an  attorney  for  an  attempt  to  "practice  upon  witnesses  "  for  the 
United  States  in  a  criminal  prosecution:  Ex  parte  Burr,  2  Cranch  C.  C.  40D. 
So  it  will  disbar  or  suspend  an  attorney  for  gross  malpractice  and  dishonesty: 
Ex  parte  Wall,  107  U.  S.  265,  273;  Ex  parte  Burr,  2  Cranch  C.  C.  379,  409; 
United  States  v.  Porter,  2  Id.  60.  And  an  attorney  may  be  struck  from  the 
roll  for  colluding  with  a  debtor  to  enable  him,  under  color  of  law,  to  defraud 
his  creditors:  Ex  parte  Burr,  2  Id.  388.  So  for  obtaining  a  bill  of  sale  from 
a  client  of  her  personal  property,  then  by  false  representations  inducing  her 
to  leave  the  state,  and  converting  the  goods  to  hia  own  use:  Stroui  v.  Prortfr, 
71  Me.  288.  And  for  obtaining  a  change  of  venue  by  means  of  a  forged  affi- 
davit, in  violation  of  a  statute:  Ex  parte  Wall,  64  Ind.  461;  for  representing 
a  plaintiff  iu  a  divorce  suit  without  authority:  Dillon  v.  Slate,  6  Tex.  55;  fop 
making  false  statements  to  a  client  iu  order  to  fraudulently  retain  his  money 
(case  under  the  code):  Slemnerv.  Wright,  54  Iowa,  164;  for  compromising  a 
criminal  charge,  as  where  an  attorney  took  money  from  a  person  charged 
with  forgery  to  let  him  out  of  custody:  Bex  v.  Vaughn,  1  Wils.  221;  for  mis- 
conduct gravely  affecting  his  professional  character:  Ex  parte  Wall,  107  U.  S. 
265,  273;  for  manufacturing  evidence  which,  if  not  wholly  untrue,  is  decep- 
tive, to  obtain  a  divorce:  In  re  Oale,  75  N.  Y.  526;  for  any  fraud  or  decep- 
tion practiced  on  the  court  by  an  attorney  in  obtaining  and  justifying  bail 
procured  by  him  for  his  client:  In  re  Hirst,  9  Phila.  210;  for  an  infamous 
crime:  In  re  Niles,  5  Daly,  465;  for  conviction  of  a  felony:  Ex  parte  Wall, 
107  U.  S.  265,  273;  Ex  parte  Browmall,  Cowp.  829;  for  forgery:  Ex  parte 
Burr,  2  Cranch  C.  C.  388;  for  conviction  or  subornation  of  perjury:  State  v. 
Holding,  1  McCord,  379;  for  killing  a  person  in  a  duel:  Smith  v.  Tennessee, 
1  Yerg.  228;  for  wrongfully  converting  to  his  own  use  money  given  him  by 
his  client  for  a  specific  purpose,  as  to  pay  a  bond  or  a  mortgage:  In  re  Burd, 
9  N.  Y.  Week.  Dig.  562;  for  appropriating  to  his  own  use  money  received 
by  him  as  a  collector  of  taxes:  Delano's  Case,  58  N.  H.  5;  42  Am.  Rep.  555; 
for  embezzlement  of  a  bond  of  his  client:  In  re  Davies,  93  Pa.  St.  121;  39 
Am.  Rep.  729;  for  accepting  a  challenge  to  fight  a  duel:  Smith  v.  State,  1 
Yerg.  228;  for  forging  or  attempting  to  forge  any  matter  of  record:  Ex  parte 
Mun;  2  Cranch  C.  C.  386;  for  threatening,  by  letter  or  otherwise,  to  put  in 
motion  a  prosecution  against  a  person,  for  the  purpose  of  obtaining  money 
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from  him:  King  v.  Southerton,  6  Term  Rep.  125,  142;  for  disloyalty  or 
treason  to  the  state  or  national  government:  CoJien  v.  WrifjJU,  22  Cal.  293; 
for  an  offense  indicating  a  depraved  professional  morality:  In  the  Matter  of 

,  86  N.  Y.  563;  for  conviction  of  a  crime,  although  pardoned:  Id.;  for 

trying  to  induce  a  member  of  the  bar  to  get  another  attorney  drunk  in  order 
to  unfairly  obtain  a  postponement  of  a  pending  case:  Dickens* s  Case,  67 
Pa.  St.  169;  5  Am.  Rep.  420;  for  using  abusive  language  to  a  judge  in  thfr 
Btreet  concerning  his  judicial  action  in  a  pending  case:  People  ex  rel.  Elliott  v. 
Green,  7  Col.  237;  49  Am.  Rep.  351;  for  a  pullication  calculated  and  in- 
tended to  injure  the  court:  Ex  parte  Biggs,  64  N.  C.  202,  398;  for  an  attempt 
to  overawe  the  court  by  menace  and  challenge,  or  by  means  of  the  press: 
Case  of  Austin,  5  Rawle,  191,  205;  28  Am.  Dec.  657;  for  beating  or  insulting 
a  judge  on  the  street  for  a  decision  in  court:  Id.;  for  threatening  personal 
chastisement  to  a  judge  out  of  court  for  his  conduct  during  a  trial:  Bradley 
V.  Fisher,  13  Wall.  335;  for  incorporating  in  a  petition  for  a  rehearing  of  a 
case  in  the  supreme  court  language  contemptuous,  insulting,  and  scandalous 
to  the  court:  Tnre  WooUey,  11  Bush,  95. 

But  a  libel  on  the  court,  to  amount  to  a  breach  of  professional  duty  by  an 
attorney  sufficient  to  warrant  disbarment,  "should  be  clearly  shown  tobav& 
been  the  acquirement  of  an  influence  over  the  judge  in  the  exercise  of  his  ju- 
dicial functions  by  the  instrumentality  of  popular  prejudice  ":  Ex  parte  Stein- 
man  and  Hensel,  95  Pa.  St.  220,  239.  In  the  case  of  In  re  Palmer,  10  Leg. 
Obs.  84,  upon  application  made  under  the  statute  22  Geo.  II.,  c.  26,  sec. 
11,  an  attorney's  name  was  struck  off  the  rolls  for  permitting  an  unqualified 
person  to  conduct  an  action  in  his  name;  aad  it  was  held  in  Earl  Cholmondely 
V.  Clinton,  19  Ves.  261,  that  an  attorney  could  be  prevented  from  giving  evi- 
dence of  his  client's  secrets  by  striking  him  from  the  roll.  The  court  Iield 
in  Sharon  v.  Hill,  11  Saw.  122,  that  an  attorney  who  came  into  the  fed- 
eral court  armed  was  guilty  of  unprofessional  crmdnct,  and  should  be  sus- 
pended or  disbarred.  Maintenance  and  barratry  are  also  said  to  afford 
Bufficient  grounds  for  the  exercise  of  summary  jurisdiction:  Wceka  on  Attor- 
neys, ed.  1878,  sees.  86-88.  Upon  the  question  of  disbarment,  see,  farther, 
notes  95  Am.  Dec.  335;  42  Am.  Rep.  563. 

Indictable  Offense.  — The  power  of  the  court  to  punish  for  contempt,  or 
to  strike  from  the  rolls,  does  not  depend  on  whether  the  act  done  or  offense 
charged  be  punishable  or  not  by  indictment:  Cartvnighi'a  Case,  114  Mass.  230, 
239;  Baker  v.  Commonwealth,  8  B.  Mon.  598,  599;  In  re  Blake,  30  L.  J.  32, 
35;  In  re  Davies,  93  Pa.  St.  116,  121;  39  Am.  Rep.  729;  Stephens  v.  Hill,  10 
Mees.  &  W.  28;  United  States  v.  Porter,  2  Cranch  0.  0.  60;  but  see  Anony- 
mous, 5  Bam.  &  Adol.  1088. 

Whether  there  should  be  Prior  Conviotion  where  Offense  is  In- 
DiOTABLE.  —  In  Ex  parte  Wall,  107  U.  S.  265,  the  question  arose  and  was 
argued  at  length  as  to  whether  an  attorney  who  had  committed  an  indictable 
offense  could  be  disbarred  until  after  he  had  been  regularly  convicted  by  a 
jury  in  a  criminal  proceeding;  and  the  court,  after  exhaustively  reviewing  the 
English  authorities,  said  that  the  rule  to  be  deduced  therefrom  "seems  to  be 
this:  that  an  attorney  will  be  struck  off  the  roll  if  convicted  of  felony,  or  if 
convicted  of  a  misdemeanor  involving  want  of  integrity,  even  though  the 
judgment  be  arrested  or  reversed  for  error;  and  also  (without  a  previous  con- 
viction) if  he  is  guilty  of  gross  misconduct  in  his  profession,  or  of  acts 
which,  though  not  done  in  his  professional  capacity,  gravely  affect  his  char- 
acter as  an  attorney;  but  in  the  latter  case,  if  the  acts  charged  are  indictable, 
and  are  fairly  denied,  the  court  will  not  proceed  against  him  until  he  has  been 
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oonvicted  by  a  jury,  and  will  in  no  case  compel  him  to  answer  under  oath  to 
a  charge  for  which  he  may  be  indicted.  This  rule  has,  in  the  main,  been 
adopted  by  the  courts  of  this  country."  The  court  then  reviews  the  Ameri- 
-can  authorities,  and  criticises  the  cases  of  Siaie  v.  Foreman,  3  Mo.  412,  Ex 
parte  Fiaher,  6  Leigh,  619,  Beoie  v.  State,  22  Ark.  149,  Ex  parte  Stcinmanand 
ffeiisel,  95  Pa.  St.  220,  40  Am.  Rep.  637,  as  being  based  upon  statutory  pro- 
visions, and  therefore  not  in  point;  but  adds  that  "  the  cases  now  cited  do 
undoubtedly  hold  that  where  the  offense  charged  is  indictable,  and  is  com- 
mitted outside  the  attorney's  professional  employment  or  character,  and  is 
ilenied  by  him,  a  conviction  by  a  jury  should  be  had  before  the  court  will 
take  action  for  striking  his  name  from  the  rolls."  The  cases  of  Ex  parte 
Burr,  1  Wheel.  Crira.  Cas.  503,  2  Cranch  C.  0.  379,  Fields  v.  State,  Mart. 
A  Y.  168,  Smith  v.  State,  1  Yerg.  228,  Perry  v.  State,  3  G.  Greene,  550,  In  re 
Percy,  36  N.  Y.  651,  Penobscot  Bar  v.  Kimball,  64  Me.  140,  Delano's  Case, 
58  N.  H.  5,  42  Am.  Rep.  555,  In  re  Wood,  36  Mich.  299,  Ex  parte  Walls,  04 
Ind.  461,  and  People  v.  Appleton,  15  Chic.  L.  N.  241,  were  summed  up  as  cases 
in  which  a  previous  conviction  was  held  not  necessary;  and  the  conclusion  of 
the  court  from  this  review  of  the  authorities  was,  that  "  whilst  it  may  be  the 
rule  that  a  previous  conviction  should  be  had  before  striking  an  attorney  off 
the  roll  for  an  indictable  offense  committed  by  him  when  not  acting  in  his 
character  of  attorney,  yet  that  the  rule  is  not  an  inflexible  one;  ....  that 
the  circumstances  of  the  case,  and  not  any  irou  rule  on  the  subject,  must  de- 
termine whether  and  when  it  is  proper  to  dispense  with  a  preliminary  convic- 
tion. If  ...  .  the  evidence  is  conflicting,  and  any  doubt  of  the  party's 
guilt  exists,  no  court  would  assume  to  proceed  summarily,  but  would  leave 
the  case  to  be  determined  by  a  jury.  But  where  the  case  is  clear,  and  the 
denial  is  evasive,  there  is  no  fixed  rule  of  law  to  prevent  the  court  from  exer- 
cising its  authority. "  As  will  be  seen  from  the  above,  the  supreme  court 
divided  the  acts  into  those  committed  by  an  attorney  as  such,  and  those 
committed  by  him  when  not  acting  in  his  character  of  attorney.  The  theory 
upon  which  the  English  cases  proceed  is,  that  an  attorney  ought  not  to  be 
compelled  to  answer,  under  oath,  to  an  indictable  offense,  because  it  would 
compel  the  attorney  to  criminate  himself;  and  this  rule  is  an  eminently 
proper  one,  and  one  within  the  dictates  of  justice  and  of  common  sense, 
which  is  the  basis  of  law.  That  a  conviction  should  precede,  see  Anonymous, 
7  N.  J.  L.  162;  Kane  v.  Haywood,  66  N.  C.  1  (by  statute);  that  it  should 
not  precede,  see  State  ex  rel.  McCormick  v.  Winton,  1 1  Or.  456;  and  see  also 
note  42  Am.  Rep.  563. 

In  Matters  of  Contempt.  —  The  court  may  require,  by  virtue  of  its  sum- 
mary jurisdiction,  that  members  of  the  bar,  who  had  published  certain  matter 
libelous  in  its  character,  and  well  calculated  to  impair  the  respect  due  the 
court,  should  appear  and  purge  themselves  of  a  charge  of  contempt:  In  re 
Moore,  63  N.  C.  397.  As  to  the  question  of  contempt  arising  from  publi- 
cations in  newspapers,  or  from  making  public  speeches  about  a  pending 
cause,  see  notes  98  Am.  Dec.  413;  97  Id.  629;  1  Id.  252;  and  upon  the  lia- 
bility of  an  attorney  for  contempt  for  improper  written  communications  to  a 
judge,  or  for  a  libel  on  a  judge,  see  notes  26  Am.  Rep.  752;  40  Id.  642.  The 
contempt  may  bo  something  spoken,  or  may  be  set  out  iii  a  written  argument: 
In  re  Woolley,  11  Bush,  99;  and  it  is  held  in  Massachusetts  that  it  is  the  act 
done,  not  the  intent  with  which  it  was  committed,  which  determines  the 
question  whether  there  is  a  contempt:  Cartwright's  Case,  114  Mass.  230, 
239.  An  attorney  may  be  punished  for  contempt  for  disobeying  the  rules  of 
court,  of  which  he  expressly  or  impliedly  had  notice:  1  Bac.  Abr.,  Bouvier'a 
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eel.  1868,  509.  So  for  not  complying  with  an  order  of  court  of  which  the  at- 
torney had  personal  notice:  Weeks  on  Attorneys,  ed.  1878,  sec.  97;  ExpaHe 
Burr,  2  Cranch  C.  C.  38G;  or  for  preparing  an  hypothetical  case  in  order  to- 
obtain  from  the  court  a  construction  of  the  terms  of  a  will:  In  re  Elsayn,  5 
Dowl.  &,  R.  389;  or  for  coming  into  a  federal  court  armed  with  a  deadly 
weapon,  although  done  to  protect  himself:  SJiaron  v.  Uill,  11  Saw.  122; 
and  where  a  receiver  of  a  court  was  ordered  to  restore  certain  moneys  wrong- 
fully taken  by  him  in  that  capacity,  and  he  failed  to  obey  the  order,  the 
court  exercised  its  summary  jurisdiction  by  committing  him  for  contempt: 
CartW7-ighi'a  Case,  114  Mass.  230.  So  an  attorney  maybe  committed  for  con- 
tempt in  refusing  to  obey  an  order  of  court  to  pay  over  moneys  to  his  client, 
and  such  committal  is  not  imprisonment  for  debt:  SmiiJi  v.  McLendon,  59  Ga. 
623. 

Sin«MART  JuKiSDiCTioN  IN  Behalp  OF  CLIENTS.  —  Although  a  client  may- 
have  an  action  in  certain  cases  against  his  attorney,  yet  the  courts  now  give- 
the  client  a  much  speedier  remedy,  and  will,  in  all  proper  matters  coming 
before  it,  exercise  summary  jurisdiction  in  his  behalf  to  enforce  obligation* 
and  undertakings  to  compel  the  payment  over  of  moneys  wrongfully  detained, 
to  order  the  delivery  of  papers,  and  frequently  adjudge  the  payment  of  costs- 
by  the  attorney,  by  way  of  indemnity  or  otherwise.  In  short,  the  court  will, 
as  a  general  rule,  afford  relief  whenever  there  has  been  a  breach  or  gros» 
abuse  of  professional  trust  arising  out  of  the  employment  of  an  attorney  as- 
such:  Fhyd  v.  Xangle,  3  Atk.  568;  Merrifield  on  Attorneys,  82;  and  cases- 
cited  post.  But  the  relation  of  attorney  and  client  is  an  essential  and  neces- 
sary factor  to  the  exercise  of  such  power:  Matter  of  Attorney,  63  How.  Pr. 
152;  see  cases  "post;  though  it  is  said  in  Anderson  v.  BoswoHli,  1 5  B.  I.  443,  445,. 
that  the  exercise  of  summary  jurisdiction  is  not  confined  strictly  to  such  rela- 
tion. So  money  will  not  be  ordered  paid  over  upon  the  motion  of  a  third 
party,  but  only  at  the  request  of  a  client  to  whom  the  money  is  due:  In  re 
Fenton,  5  Nev.  &  M.  239. 

Payment  of  Moneys.  — The  court,  in  the  exercise  of  its  summary  juris- 
diction, possesses  the  power  to  order  an  attorney  to  pay  over  money  to  hi» 
clients,  which  he  has  received  in  his  official  capacity,  and  withholds  from 
them:  In  re  Brenen,  17  N.  Y.  Week.  Dig.  163;  Ex  parte  Burr,  2  Cranch 
C.  C.  386;  Bowling  Green  Savings  Bank  v.  Todd,  52  N.  Y.  489;  Cottreli  v. 
Finlayson,  4  How.  Pr.  242;  Dunn  v.  Vannerson,  7  How.  (Miss.)  579;  In  the 
Matter  of  Blmkley,  5  Paige,  311;  People  v.  Wilson,  5  Johns.  367;  Grant  v. 
Chester,  17  How.  Pr.  260;  and  this,  although  the  attorney  denies  that  he  owea 
the  client,  and  claims  that  money  would  be  due  him  on  an  accounting:  In  re 
Brenen,  17  N.  Y.  Week.  Dig.  163,  citing  Bowling  Green  Savings  Bank -v. 
Todd,  52  N.  Y.  489.  Nor  does  the  fact  that  other  parties  claiming  suck 
money  have  notified  him  not  to  pay  warruat  his  holding  the  same:  Dunn  v. 
Vannerson,  7  How.  (Miss.)  579.  But  where  an  action  is  brought  by  the  client 
to  recover  moneys  in  the  attorney's  hands,  and  judgment  is  obtained,  this  i» 
a  waiver  by  the  client  of  his  right  to  an  attachment:  Cottreli  v.  Finlayson,  4 
How.  Pr.  242;  though  it  is  not  essential  that  the  attorney  should  have  re- 
ceived the  money  in  any  suit  or  legal  proceeding,  or  that  he  should  have 
been  employed  to  commence  legal  proceedings:  Grant  v.  Chester,  17  How.  Pr. 
260.  So  an  attorney  will  be  compelled  to  account  for  moneys  received  by 
him  on  mortgage  deeds  which  he  prepared  for  his  client:  Ex  parte  Cnpwell,  5 
Dowl.  P.  C.  689;  and  the  court  will  order  a  firm  of  attorneys  to  refund  mone5 
which  has  been  paid  to  one  of  the  partners,  and  which  has  been  applied  to 
their  banking  account:  In  re  Ford,  S  Id.  684.     So  it  will  compel  an  attorney 
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to  repay  money  received  by  him  to  pay  into  court,  but  which  is  not  so  ap- 
plied: Fn  re  Lawrence,  2  Smale  &  G.  367.  So  where  an  attorney,  acting 
within  the  scope  of  his  professional  employment,  receives  money  from  his 
client  for  a  specific  purpose,  as  to  pay  the  interest  on  a  mortgage,  and  he  con- 
verts the  same  to  his  own  use,  he  is  subject  to  the  summary  power  and  con- 
trol of  the  court,  and  the  lien  of  such  attorney  does  not  attach  to  money  so 
received:  In  re  Famsworth,  20  N.  Y.  Week.  Dig.  72;  and  a  solicitor,  who  is 
also  a  trustee  under  a  will,  may,  upon  motion,  be  ordered  to  pay  trust 
money,  admitted  by  him  to  be  in  his  possession,  into  court:  Re  ClerUierv's 
Edate,  24  Law  Rep.  860;  and  the  court  will  compel  an  attorney  of  an  adminis- 
trator to  render  an  account  to  the  executors  of  such  administrator:  In  re 
Aitkin,  4  Bam.  &  Aid.  47.  Aj^ain,  where  money  was  deposited  by  the  plain- 
tiff's attorneys  as  security  for  costs,  and  it  came  into  the  hands  of  the  de- 
fendant's attorney  upon  an  ex  parte  order  in  supplementary  proceedings,  the 
court  ordered  the  repayment  of  such  money  into  court,  that  a  proper  applica- 
tion, upon  advisement,  might  be  made  of  the  same,  it  appearing  that  the 
money  had  been  paid  over  to  his  client  by  the  defendant's  attorney:  Fraser 
v.  Ward,  9N.  Y.  Civ.  Proc.  Rep.  11.  So  the  court  will,  upon  application, 
order  an  attorney  to  pay  to  his  client  moneys  which  the  attorney  has  received 
from  the  attorney  of  the  opposite  party  as  pay  for  his  services:  Orr  v.  Tanner, 
12  R.  I.  94.  In  another  case,  where  an  attorney,  by  a  suppression  of  mate- 
rial facts  amounting  to  fraud,  procured  an  order  of  court,  and  obtained  money 
on  such  order,  it  was  held  that  he  should  repay  the  same:  Wilmerdings  v. 
Fowler,  45  How.  Pr,  142;  and  if  an  attorney  in  the  settlement  of  a  suit  taxes 
illegal  costs  against  the  defendant,  and  by  fraudulent  statements  induces  the 
payment  of  them,  the  court  will  interfere,  and  order  him  to  refund  the  ex- 
cess; otherwise,  in  the  absence  of  fraud,  the  party  must  resort  to  his  ordi- 
nary remedy  by  action:  Barker's  Case,  49  N.  H.  195;  though  an  attorney  will 
only  be  liable  for  the  moneys  actually  collected,  and  may  not  be  held  respon- 
sible on  such  motion  for  negligence  or  failure  through  other  causes  to  obtain 
a  judgment  for  the  full  amount:  Crqft  v.  Hicks,  26  Tex.  383.  But  an  attor- 
ney cannot  retain  his  fees  out  of  money  received  from  his  client  in  deposit 
for  a  special  purpose:  Anderson  v.  Bosworth,  15  R.  I.  443.  As  to  the  general 
lien  of  an  attorney,  see  cases  under  the  title  "Redelivery  of  Papers,"  ■post. 

Summary  Proceeding  not  a  Bar  to  an  Action. — A  proceeding  seeking  the 
exercise  of  the  summary  jurisdiction  of  the  court  to  compel  an  attorney  to 
pay  over  money  docs  not  constitute  a  bar  to  an  action  by  the  client  therefor: 
Coopwood  v.  Baldwin,  25  Miss.  129. 

Previous  Demand  Necessary.  —  There  must  be  a  previous  demand  by  the 
client  for  payment  before  the  court  will  interfere  to  compel  the  payment  over 
of  moneys:  Cottrell  v.  Finlayson,  4  How.  Pr.  242;  Ex  parte  Ferguson,  6  Cow. 
693. 

Undertakings  and  Agreements. — The  court  may,  in  a  summary  pro- 
ceeding, inquire  into  a  fact  in  dispute  relating  to  the  existence  of  an  agree- 
ment wherein  the  attorney's  compensation  is  claimed  to  be  fixed:  Porter  v. 
Pamiley,  39  N.  Y.  Sup.  Ct.  219;  and  it  will  enforce  the  performance  of  an 
undertaking  to  pay  a  debt  given  by  an  attorney  of  the  defendant,  and  in 
consequence  of  which  the  plaintiff  withdrew  proceedings;  and  it  is  no  defense 
tliat  it  was  an  undertaking  to  pay  the  debt  of  another,  and  within  the  stat- 
ute of  frauds:  fn  re  Hilliard,  2  Dowl.  &  L.  919.  So  an  attorney  may  be 
ordered  to  execute  a  deed  or  release  to  his  client,  where  he  has  procured  him 
for  an  inadequate  consideration,  and  by  false  representations,  to  assign  to 
Lira  the  cause  of  action;  and  if  he  refuses  to  obey  the  order,  he  may  be  kept 
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in  jail  till  he  does:  Kane  v.  Haywood,  66  N.  C.  1.  In  the  case  of  Ex  parte 
Hughes,  5  Bam.  &  Aid.  482,  H.,  a  former  attorney  of  E.,  gave  up  to  G.,  an- 
other attorney,  certain  papers,  upon  an  unqualified  agreement  in  writing, 
made  between  G.  and  H.,  that  G.  should  procure  E.  to  execute  certain  papers. 
G.  having  refused  to  fulfill  the  undertaking,  the  court  decreed  that  he  per- 
form the  same,  and  furnish  bonds  for  such  performance.  So  where  a  lease 
was  given  an  attorney  to  enable  him  to  make  an  assignment  of  it,  he  was 
ordered  to  carry  out  the  agreement:  In  re  Lowe,  8  East,  237;  though,  on  the 
other  hand,  where  a  proper  and  legal  contract  exists  between  attorney  and 
client,  it  will  be  supported:  Fhyd  v.  Goodwin,  8  Yerg.  484;  29  Am.  Dec.  130. 

Redeliveey  of  Papers.  —  As  a  general  rule,  an  attorney  has  a  lien  on 
papers  coming  into  his  hands  in  the  course  of  his  professional  employment: 
Stevenson  v.  Blaklock,  1  Maule  &  S.  535;  Colmer  v.  Ede,  40  L.  J.  Ch.  185; 
Champernoun  v,  Scott,  6  Madd.  93;  Ex  parte  Pemberton,  18  Ves.  282;  upon  the 
question  of  an  attorney's  lien  in  general,  see  notes  95  Am.  Dec.  455;  31  Id.  755. 
A  client  is,  however,  entitled  to  all  papers  for  which  he  has  paid,  and  the  court 
will,  in  a  proper  case,  order  such  papers  given  up  to  him:  Anderson  v.  Passman, 
7  Car.  &  P.  193.  But  upon  a  summary  application  to  surrender  papers,  the 
attorney  may  set  up  a  lien  thereon  for  services  rendered,  and  the  court  will  not 
interfere  unless  such  lien  is  satisfied,  or  if  questioned,  is  determined  by  a 
proper  investigation:  Matter  of  an  Attorney,  C3  How.  Pr.  152;  1  Bac.  Abr., 
Bouvier'sed.  1868,  503;  1  Tidd's  Practice,  ed.  1856,  86.  So,  upon  a  satisfaction 
of  his  lien,  an  attorney  will  be  compelled  to  deliver  up  papers,  deeds,  or  writ- 
ings which  came  into  his  hands  in  the  course  of  his  business,  or  even  if  they 
came  into  his  possession  as  a  steward  of  the  court  and  a  receiver  of  the  rents: 
Hughes  v.  May  re,  3  Term  Rep.  275.  But  where  certain  papers  were  delivered 
by  an  executor  to  the  attorney  for  the  estate,  and  one  of  the  legatees  made 
an  application  to  the  court,  and  took  out  summons  why  the  attorney  should 
not  deliver  up  the  papers,  or  furnish  copies  of  them  to  him,  the  court  refused 
to  order  them  delivered  up  or  copies  furnished,  although  they  were  the  only 
papers  showing  title  to  the  applicant's  personal  estate:  Miers  v.  Euans,  3  Jur. 
170.  And  where  there  is  a  doubtful  case,  or  where  all  the  parties  for  whom 
the  attorney  is  employed  do  not  join  the  application,  the  court  will  not  order 
the  delivery  of  papers,  as  in  a  case  where  one  of  the  executors  of  an  estate 
refused  to  join  his  co-executor  and  other  parties  in  the  application:  In  re 
Bunting,  2  Ad.  &  E.  467.  But  if  papers  are  ordered  delivered  up,  the  court 
may  exercise  summary  jurisdiction  to  compel  the  party  to  whom  they  are 
surrendered  to  give  security  for  the  production  and  inspection  of  such  papers, 
on  demand  of  third  parties  who  are  interested:  Huglies  v.  May  re,  supra. 

Costs  —  Gross  Negligence.  —  Costs  will  be  imposed  in  cases  where  there 
has  been  gross  fraud  or  malpractice,  and  often  where  the  attorney  has 
been  careless  or  grossly  negligent:  Weeks  on  Attorneys,  ed.  1878,  sec.  95; 
1  Tidd's  Practice,  ed.  1856,  85;  Fawlces  v.  Pratt,  1  P.  Wms.  593.  But  the 
courts  will  only  interfere  where  the  negligence  has  been  gross:  Dickenson  v. 
Jacobs,  5  L.  T.  767;  1  Bac.  Abr.,  Bouvier's  ed.  1868,  506;  and  it  is  held 
that  the  court  will  not  try  the  question  of  negligence  in  this  proceeding: 
Brazier  v.  Bryant,  2  Dowl.  P.  C.  600.  So,  although  costs  may  have  been  un- 
necessarily incurred,  an  attorney  will  not  be  compelled  to  pay  back  such  costs 
to  his  client  unless  they  have  been  the  result  of  gross  negligence  and  inatten- 
tion on  his  part:  Meggs  v.  Binns,  2Bing.  N.  C.  625.  The  court  may,  how- 
ever, impose  costs  on  an  attorney  for  instituting,  from  improper  motives  and 
without  good  grounds,  proceedings  to  disbar  another  attorney:  Matter  of 
Kelley,  62  N.  Y.  1 98;  and  if  a  solicitor  has  once  entered  upon  a  case,  and  h« 
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aeglects  to  proceed,  and  judgment  of  non  pros,  is  entered  against  the  client, 
the  court  will  order  the  attorney  to  pay  the  costs  of  such  judgment:  1  Tidd's 
Practice,  ed.  1856,  86.  So  where  an  attorney  brought  a  suit  without  consent 
■of  the  plaintiff,  he  was  ordered  to  pay  to  the  latter  the  costs  he  had  been 
■compelled  to  pay  the  defendant  on  failure  of  the  suit:  In  re  Henderson  v.  Mc- 
Mahon,  12  U.  C.  Q.  B.  288;  Weeks  on  Attorneys,  ed.  1878,  sec.  79. 

Adjustment  or  Attorney's  Fees.  —  The  court  on  this  motion  will  ad- 
just the  amount  of  fees  to  be  retained  by  the  attorney  out  of  his  client's 
money:  Croft  v.  Hicks,  26  Tex.  383. 

When  Summary  Jurisdiction  will  not  be  Exercised.  —  Disbarment.  — 
The  indulgence  in  vices  affecting  to  some  extent  the  moral  character,  when 
it  does  not  affect  the  attorney's  personal  or  professional  integrity,  is  not  suffi- 
cient to  warrant  disbarment:  Baker  v.  Commonwealth,  8  B.  Mon.  598.  Nor 
is  it  a  sufficient  cause  for  disbarment  that  an  attorney  has  brought  several 
qui  tarn  actions  for  revenge:  Ex  parU  Wan-en,  1  Har.  &  W.  113;  nor  that 
after  bringing  such  actions  an  offer  is  made  to  compromise  with  the  defeud- 
a,nt:  Smith  v.  Gillett,  3  Dowl.  P.  C.  364.  Nor  is  the  wrongful  conversion  by 
■one  of  a  firm  of  attorneys  of  money  in  the  firm's  hands  a  ground  for  dis- 
barring the  other  partner:  Klingensmith  v.  Kepler,  41  Ind.  341.  Nor  is  the 
fact  that  an  attorney  has  exceeded  his  authority  in  settlement  of  his  client's 
■claim,  by  taking  notes  and  other  claims,  any  ground  for  such  proceeding: 
Banks  v.  Cage,  1  How.  (Miss.)  293.  Nor  is  the  mere  giving  of  information 
which  may  be  used  against  a  former  client  such  a  betrayal  of  a  client's  se- 
<;ret3  as  to  give  the  court  summary  jurisdiction:  In  re  Cutis,  16  L.  T.  71. 
Nor  is  it  usual  for  the  court  to  interfere  for  a  mere  breach  of  promise,  where 
there  is  nothing  criminal:  1  Tidd's  Practice,  ed.  1856,  8G.  Nor  is  gross 
ignorance  of  the  law,  where  the  statute  fails  to  make  a  knowledge  of  the 
law  a  prerequisite  to  admission  to  the  bar,  a*  ground  for  disbarment:  Bi-y- 
ant's  Case,  24  N.  H.  149.  Nor  will  such  jurisdiction  be  exercised  for  appearing 
in  the  suit  of  another  without  directions,  unless  there  be  some  circumstance 
of  fraud  or  corruption:  Ex  parte  Burr,  2  Cranch  C.  C.  386.  Nor  is  it  a  suffi- 
cient ground  for  striking  an  attorney  from  the  rolls,  that  he  exhibited  a 
panorama  of  the  Rebellion,  and  offered  gifts  of  valuables  at  the  close  of  each 
entertainment,  for  the  purpose  of  drawin_g  full  houses:  Dickens's  Case,  67  Pa. 
St.  169;  50  L.  T.  488;  5  Am.  Rep.  420.  And  where  a  judgment  was  ob- 
tained against  two  attorneys  as  partners  by  a  client  for  moneys  of  his  in  their 
hands,  and  upon  dissolution  of  the  copartnership  one  of  the  attorneys  as* 
sumed  the  obligations,  and  the  firm  debts  were  assigned  to  him,  it  was  held 
that  it  was  no  reason  for  disbarment  tliat  the  attorney  failed  to  collect  the 
debts  and  pay  such  judgment:  Kepler  v.  Klingensmith,  50  Ind.  434.  As  a 
rule,  an  attorney  is  not  professionally  answerable  for  a  scrutiny  into  the 
official  conduct  of  a  judge  which  would  not  expose  him  to  legal  animadver- 
sion as  a  citizen;  as  in  case  where  a  judge  sent  a  letter  to  several  attorneys 
of  his  court,  whereip  the  lack  of  discipline  in  the  court-room,  disorder  in  the 
conduct  of  business,  and  remarks  made  by  them  calculated  to  cause  an  un- 
favorable impression  against  the  court  in  the  minds  of  the  public  were 
mentioned,  and  in  which  the  cappointment  of  a  successor  was  suggested  aa 
a  favorable  solution  of  the  difficulty,  and  the  attorneys,  in  response  thereto, 
and  in  respectful  language,  addressed  a  communication  to  the  court,  stating 
that  he  had  lost  the  public  confidence,  and  suggested  his  retirement  as  a 
means  of  restoring  it,  it  was  held  not  a  sufficient  ground  for  disbarment; 
nor  did  the  fact  that  thu  letter  was  published  in  a  public  newspaper  alter  the 
situation  in  this  respect,  when  such  publication  was  made  for  the  purpose  of 
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defending  their  own  reputation,  and  not  of  assailing  that  of  the  conrt:  Case 
of  Austin,  5  Rawle,  191,  206;  28  Am.  Dec.  657. 

Contempt.  —  Where  an  attorney,  subsequent  to  the  trial  of  a  cause,  pub- 
lishes an  article  in  a  newspaper  reflecting  on  the  rulings  of  the  court  in  Buch 
trial,  it  is  not  a  contempt,  since  it  was  not  "towards  the  court  while  engaged 
in  the  discharge  of  a  judicial  duty  ":  State  v.  Anderson,  40  Iowa,  207. 

Payment  of  Moneys.  —  Where  a  client  has  sued  an  attorney  and  recovered 
judgment  for  moneys  received  by  him  in  his  character  as  an  attom«y,  th& 
court  will  not  compel  the  payment  of  such  moneys:  In  re  Davies,  15  L.  T.  161. 
So  in  a  case  where  it  was  sought  by  this  proceeding  to  compel  an  attorney  to 
pay  over  money,  it  was  held  that  the  fact  that  the  client  had  instituted  an 
action  against  the  attorney  under  which  he  was  arrested,  and  that  the  actioa 
was  then  pending,  was  a  sufficient  ground  for  the  court  to  deny  such  applica- 
tion: In  re  MoU,  36  Hun,  569.  And  after  a  client  has  sued  an  attorney  and 
recovered  judgment,  the  court  will  refuse  to  compel  the  attorney  to  pay  over 
the  judgment  balance,  since  it  will  not  interfere  where  the  relation  between 
the  parties  has  thus  become  merged  in  that  of  debtor  and  creditor:  Winsor  v. 
Brown,  15  R.  I.  182.  In  England  it  is  held  that  an  application  will  not  be 
granted  to  compel  an  attorney  to  pay  counsel  fees  which  had  been  paid  him 
for  that  purpose:  Re  Angell,  29  L.  J.  227;  nor  will  the  court  compel  an  attorney 
to  account  simply  because  he  holds  security  for  his  claim:  In  re  Cardross,  T 
Dowl.  P.  C.  861 ;  and  where  no  fraud  or  misconduct  is  suggested,  and  more- 
than  seven  years  have  elapsed  since  the  transactions  were  closed  and  ad- 
justed and  the  money  paid  over,  the  court  will  not  give  its  aid  to  have  them 
reopened:  Ex  parte  Shipdem,.  6  Dowl.  &  R.  339. 

Delivery  of  Papers.  — The  court  will  not  order  the  delivery  up  of  paper* 
placed  in  the  attorney's  hands  for  a  particular  professional  purpose,  as  where 
a  deed  was  given  an  attorney  for  him  to  get  another  party,  who  was  hie 
client,  to  execute  it,  the  court  refused  to  interfere:  Eke  parte  Smith,  1  Har. 
&,  W.  526.  So  the  court  refused  to  act  in  a  case  where  deeds  had  beea 
given  an  attorney  to  raise  money  on  them:  In  re  Millard,  1  Dowl.  P.  C.  140. 

Miscellaneous.  —  Where  an  attorney  without  objection  becomes  surety  for 
costs,  he  cannot  be  proceeded  against  summarily,  but  the  remedy  against 
him  is  the  same  as  against  any  other  surety:  WiUmont  v.  Meserole,  16  Abb. 
Pr.,  N.  S.,  308;  and  the  court  will  refuse  to  interfere  in  cases  of  mistake  only^ 
but  will  leave  the  party  to  his  action:  Barker  v.  Butler,  1  Black,  780;  nor 
will  it  as  a  rule  act  in  cases  of  negligence  or  unskillfulness,  unless  it  be  very- 
gross:  1  Tidd's  Practice,  ed.  1856,  86.  For  other  cases  where  the  court  re- 
fused to  interfere,  see  note  95  Am.  Dec.  338. 

PRAcncE.  —  In  proceedings  to  disbar  an  attorney,  the  usual  rule  of  prac- 
tice is  to  make  written  charges,  and  if  a  proper  case  be  presented,  the  court 
will  grant  a  rule  to  show  cause  why  the  attorney's  name  should  not  be  struck 
from  the  roll,  which  rule  is  served  and  returned  and  the  case  heard  and  de- 
termined: StaU  V.  Kirke,  12  Fla.  278;  95  Am.  Dec.  314j  Beene  v.  State,  22" 
Ark.  149;  In  re  Orton,  54  Wis.  385;  Anonymous,  22  Wend.  656;  Weeks  on 
Attorneys,  ed.  1878,  sec.  83;  1  Bac.  Abr.,  Bouvier's  ed.  1868,  508. 

Wlien  Affidavit  is  Necessary. —  The  charges  should  ordinarily  be  verified  by- 
affidavit:  State  V.  Kirke,  12  Fla.  278;  95  Am.  Dec.  314;  Walker  v.  Common- 
wealth, 8  Bush,  86;  Ex  parte  Burr,  9  Wheat.  529.  In  the  last  case  it  is. 
said  that  the  charges  must  be  under  oath,  otherwise  they  would  not  be  acted 
on  or  received,  and  such  rule  to  appear  and  answer  will  be  granted  on  motion: 
i/x  parte  Bradley,  7  Wall.  374.  The  affidavit  in  English  practice  must  state 
not  only  facts  from  which  the  misconduct  may  be  inferred,  but  a  belief  that 
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the  attorney  has  beea  actually  guilty  of  such  misconduct  must  be  assertcfl: 
In  re  King,  3  Nev.  &  M.  716;  Whiteway's  Hints  to  Solicitors,  ed.  1883,  15,20. 
In  addition,  the  accusation  should  set  out  the  specific  offense  charged,  or  the 
insulting  words  used,  or  the  disrespectful  a,ct3  done:  Weeks  oa  Attorneys, 
ed.  1878,  sec.  83;  Perry  v.  Slate,  3  G.  Greene,  550;  In  re  Mills,  1  Mich.  39*2; 
Dickinson  v.  Dustin,  21  Id.  561;  fn  re  Orton,  54  Wis.  379;  since  an  attorney 
can  only  be  tried  on  the  charges  contained  in  the  information:  Pefrple  ex  rd. 
V.  AlUaon,  68  111.  151.  Though  an  attorney  will  not  be  compelled  to  answer 
any  matters  charged  iu  the  affidavit  which  might  if  answered  be  the  grounds 
for  an  indictment  against  him:  Robertson  v.  Mills,  1  Dowl.,  N.  S.,  772;  Ste- 
j)hens  V.  Hill,  10  Mees.  &  W.  28. 

WJien  the  Court  map  Proceed  of  its  Own  Motion. — Although  it  is  not  regular 
to  grant  a  rule  to  show  cause  why  an  attorney  should  not  be  stricken  from 
the  roll  withont  an  affidavit  charging  the  facts  against  him,  and  proper  service 
thereof,  yet  if  the  alleged  wrongful  act  is  done  iu  the  actual  presence  and 
knowledge  of  the  judge,  he  may  proceed  of  his  own  motion  to  grant  a  rule 
to  show  cause:  Walker  v.  Commonwealth,  8  Bush,  86;  see  Rice  r.  Common- 
wealth, 18  B.  Mon.  472,  482;  In  re  Orton,  54  Wis.  379;  Ex  poi-te  Stdnman 
and  Hensel,  95  Pa.  St.  220.  So  where  the  act  charged  was  a  heinous^ 
offense,  and  done  virtually  in  the  presence  of  the  court,  the  attorney  having 
actively  participated  in  the  hanging  of  a  man  in  open  day  in  front  of  the 
court-house,  and  during  a  temporary  recess  of  the  actual  session  of  the  court, 
and  a  hearing  having  been  had,  the  court  held  that  the  want  of  an  affidavit 
did  not  render  the  proceeding  void  as  coram  novo  judice:  Ex  parte  Wall, 
107  U.  S.  265,  271.  In  Alabama  it  is  held  that  unprofessional  or  disrespect- 
ful conduct,  although  amounting  to  contempt,  or  sufficient  to  warrant  an 
attorney's  removal  or  suspension,  will  not  authorize  the  court  to  exclude  him 
from  practice  at  the  bar,  but  he  must  be  proceeded  against  in  the  regular 
way;  there  must  be  a  judgment  of  removal  or  suspension  founded  on  th©^ 
causes  specified  in  the  code:    WiiJiera  v.  State,  3G  Ala.  252,  267. 

Notice  and  Hearing  must  be  Given.  — The  attorney  is  in  all  cases  entitled  to 
notice  of  the  grounds  of  complaint  against  him,  and  has  a  right  to  appear  and 
bo  fully  heard  before  he  can  be  disbarred;  since  courts  possess  no  power  *o 
suspend  or  disbar  an  attorney  upon  ex  parte  proceedings,  and  thereby  illegally 
deprive  him  of  the  personal  or  property  rights  which  he  has  in  his  possessionr 
Ex  parU  Garland,  4  Wall.  333,  378;  la  re  Davie,-^,  93  Pa.  St.  121;  39  Am^ 
Rep.  729;  Ex  parte  Sleinman  and  Heiisel,  95  Pa.  St.  220,  237;  40  Am.  P^p, 
637;  Ex  parte  Robinson,  19  Wall.  505,  512;  Ex  parte  Bradley,  7  Id.  364,  ,^75;. 
Beene  v.  State,  22  Ark.  149;  Ex  parte  Heyfron,  7  Miss.  127;  Weeks  on  Attor- 
neys, ed.  1878,  sec.  83;  Peyton's  Appeal,  12  Kan.  398,  408;  Dickinson  v.  Dustin, 
21  Mich.  561;  Fktclier  v.  Danyerjield,  20  Cal.  427,  430;  People  v.  Turner,  1 
Id.  143;  In  re  Houghton,  67  Id.  511,  517;  but  see  Cohen  v.  Wright,  22  Id.  293. 
Although  it  is  held  in  Kentucky  that  notice  to  the  offender  is  not  cssentiaL 
where  the  alleged  contempt  is  committed  in  open  court:  In  re  Woolley,  1 1  Bush, 
95,  99;  but  see  Withers  v.  State,  36  Ala.,  N.  S.,  252,  267;  and  compare  cases 
under  subtitle,  ante,  "When  the  Court  may  Proceed  of  its  Own  Motion.'* 

Waiver.  —  Formal  proceedings  may  be  waived  by  the  attorney :  In  the  Mat- 
ter of ,  86  N.  Y.  563;   Ex  parte  Burr,  9  Wheat.  529;   and  see  Ex  parir 

Wall,  107  U.  S.  265,  271. 

Proceedin//  may  be  Entitled  in  the  name  of  the  state  or  the  people  or  th*- 
commonwealth:  Peyton  s  A^ipeal,  12  Kan.  398,  405. 

Party.  —  The  court  proceeds  by  attachment  at  the  instance  of  the  party  in- 
jured: Ex  parte  Burr,  2  Cranch  C.  C.  286.     And  it  is  held  in  Kentucky  that 
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the  person  preferring  the  charges  and  making  the  aflBdavit  is  neither  a  neces- 
sary nor  proper  party  to  the  proceeding,  which  is  properly  condncted  in  the 
name  of  the  commonwealth:  Turner  v,  Comrmmoealth,  12  Met.  619. 

Where  Charge  slvould  he  Made.  —  The  charge  must  bo  made  to  the  court  in 
which  the  attorney  practices;  and  in  England  it  may  be  made  to  the  court, 
or,  in  certain  cases,  to  a  judge  in  chambers:  1  Archbold's  Queen's  Bench  Prac- 
tice, Chitty's  ed.  1886,  152.  And  in  Tennessee  it  is  held  that  the  charge  may 
be  exhibited  to  a  judge  out  of  court,  if  the  attorney  has  notice,  and  is  prop- 
erly cited  to  appear:  Smith  v.  State,  1  Yerg.  228. 

Change  of  Venue.  — In  Kansas,  a  change  of  venue,  or  a  trial  before  a  judge 
;pro  tern.,  will  be  granted  an  attorney  in  proceedings  to  disbar  him,  where  it 
is  shown  tliat  the  regular  judge  entertains  a  prejudice  against  him:  Peyton's 
Appeal,  12  Kan.  398;  so  in  Iowa:  Staie  v.  Clarke,  46  Iowa,  155;  see  also  Baker 
V.  ConvmnweaUh,  8  B.  Mon.  692. 

Adjournment.  — Upon  the  hearing,  an  attorney  is  entitled  to  an  adjourn- 
ment to  obtain  au  affidavit  out  of  the  county,  and  also  the  testimony  of  a 
material  and  necessary  witness  out  of  the  county;  and  a  refusal  to  grant  such 
adjournment  is  error:   Welker  v.  Staie,  4  W.  Va.  749. 

Lapse  qf  Time  a  Bar.  —  An  application  to  strike  an  attorney  from  the  rolls 
for  misconduct  was  held  made  too  late  after  a  lapse  of  three  and  a  half  years: 
In  re ,  2  Barn.  &  Adol.  766.  And  where  the  charge  was  of  gross  op- 
pression to  a  client,  it  was  held  that  the  application  was  too  late  when  made 
after  three  terms:  Garry  v.  Wilks,  2  Dowl.  Pr.  649;  see  also  Ex  parte  Stup- 
dem,  6  Dowl.  &  R.  339,  where  the  court  refused  to  reopen  certain  transac- 
tions after  a  lapse  of  seven  years,  cited  ante.  But  where  an  attorney  is  called 
upon  to  pay  money  according  to  his  undertaking,  the  fact  that  two  years  have 
elapsed  constitutes  no  defense:  Jnre  Swan,  15  L.  J.  Q.  B.  402. 

Judgment  must  be  Entered:  Weeks  on  Attorneys,  ed.  1878,  sec.  83;  and 
the  exact  cause  for  which  an  attorney  is  suspended  must  be  set  out  in  the 
order:  State  v.  Watkins,  3  Miss.  602;  and  a  judgment  striking  an  attorney 
from  the  rolls  cannot  be  impeached  in  a  collateral  proceeding:  Smith  v.  State, 
5  Tex.  578. 

Jury  Trial.  —  As  to  the  right  to  a  trial  by  jury  in  cases  of  contempt,  see 
note  48  Am.  Dec.  192. 

Defenses.  —  The  fact  that  a  settlement  was  subsequently  made  between  an 
attorney  and  his  client  of  the  matter  in  question  does  not  operate  as  a  defense 
by  the  attorney,  since  the  exercise  of  the  power  is  not  to  enforce  civil  reme- 
dies between  the  parties,  but  to  protect  the  court  and  the  public  against  un- 
professional and  unworthy  practices  by  an  attorney:  In  re  Datnes,  93  Pa.  St. 
122;  since  conviction  can  only  be  had  upon  clear  proof  of  guilt:  fn  re  Hough- 
ton, 67  Cal.  511;  if  there  is  a  disavowal  of  a  criminal  intention  in  proceedings 
for  disbarment  and  contempt,  if  the  attorney  positively  denies  the  malprac- 
tices imputed,  or  disavows  any  criminal  intention,  the  rule  will  be  discharged: 
Ez  parte  BHggs,  64  K.  C.  202,  215,  398;  In  re  Moore,  63  Id.  397;  1  Tidd's 
Practice,  ed.  1856,  88;  see  In  re  Hurst  and  IngeraoU,  9  Phila.  216.  But  it  is 
held  in  Kentucky  that  where  the  language  used  to  the  court  is  in  itself  insult- 
ing and  offensive,  the  fact  that  the  attorney  using  such  language  disavows 
any  intention  to  commit  a  contempt  does  not  justify  the  act,  though  it  may 
tend  to  excuse  him:  In  re  Woolley,  11  Bush,  95.  The  fact  that  an  attorney 
has  been  acquitted  on  a  trial  under  an  indictment  for  the  same  act  does  not 

-affect  the  right  of  the  court  to  disbar:  In  the  Matter  of ,  86  N.  Y.  563. 

!Nor  that  the  attorney  has  been  pardoned  of  the  crime  in  question:  Penobscot 
Mar  v.  Kimball,  64  Me.  140.     Nor  that  one  has  ceased  to  be  an  attorney  since 
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the  act  was  done  for  which  the  summary  jurisdiction  of  the  court  is  sought. 
"  The  rule  is,  once  an  attorney  always  an  attorney,  for  that  purpose  *':  Sime» 
V.  Oibes,  6  Dowl,  310. 

Punishment.  —  Fine  and  imprisonment  is  not  an  appropriate  remedy 
for  moral  delinquency  on  the  part  of  an  attorney:  Kane  v.  Haywood,  66  N.  C. 
1,  32;  but  is  a  proper  punishment  for  contempt  of  court:  Beene  v.  Stute, 
22  Ark.  149j  Kane  v.  Haywood,  66  N.  C.  1,  32.  But  if  the  offense  is  not 
committed  in  the  presence  of  the  judge,  or  is  denied  by  the  accused,  he 
should  not  be  punished  for  contempt,  if  there  is  any  other  way  of  attaining 
justice:  In  re  Hurst  and  IngeraoU,  9  Phila.  216.  But  the  court  will  enforce 
its  orders  for  the  payment  of  moneys  or  costs,  or  the  delivery  of  papers  or 
other  matters,  by  attachment  or  by  commitment  for  contempt,  or  if  the  at- 
torney then  refuses,  by  striking  from  the  roll:  1  Tidd's  Practice,  ed.  1856,  85; 
In  the  Matter  of  Blealcley,  5  Paige,  311;  although  courts  are  very  loth  to 
resort  to  the  last  measure,  except  in  extreme  cases,  and  will  in  lieu  thereof 
suspend  the  attorney  for  a  definite  period:  1  Archbold's  Queen's  Bench  Prac- 
tice, Chitty's  ed.  1866,  147  et  seq. ;  see  note  95  Am.  Dec.  340;  and  total 
insolvency  and  absolute  inability  to  pay,  coupled  with  the  fact  that  the  at- 
torney could  obtain  no  aid  from  his  friends,  and  had  nothing  wherewith  to 
support  his  family,  is  sufficient  to  entitle  him  to  relief  from  arrest  and  im- 
prisonment, it  appearing  that  no  contempt  of  court  was  intended  in  disobey- 
ing an  order  to  pay  over  moneys:  Kane  v.  Haywood,  66  N.  C.  1.  Upon  the 
question  of  contempt  as  a  ground  for  disbarment,  see  note  95  Am.  Dec.  334. 

Commitment  for  Contempt  is  Void  if  there  is  a  want  of  jurisdiction: 
Note  79  Am.  Dec.  636. 

Iseuing  Process.  —  In  Paul  v.  Purcell,  I  Browne,  348,  the  court  directed  an 
officer,  who  had  applied  to  it  for  advice,  not  to  issue  siny  process,  writs,  or 
orders  signed  by  an  attorney  who  had  been  suspended. 

Removal  from  Oxe  Court — Right  to  Practice  in  Others. — By  the 
statute  23  &  24  Vict.  (A.  D.  1860),  c.  127,  sec.  25,  any  attorney  struck  from 
the  roll  by  order  of  court  is  to  be  struck  from  the  rolls  of  other  courts;  see 
also  1  Archbold's  Queen's  Bench  Practice,  Chitty's  ed.  1866,  147.  But  in  the 
United  States,  tho  fact  that  an  attorney  who  was  a  practitioner  in  the  highest 
courts  of  a  state  has  been  struck  from  the  roll  of  the  district  court  of  the 
United  States  in  that  state,  for  cont-empt,  is  no  ground  for  refusal  to  admit 
him  to  practice  in  the  United  States  supreme  court:  Ex  parte  Tillinghast,  4 
Pet.  108.  So  where  an  attorney  was  disbarred  in  the  criminal  court  of  the 
District  of  Columbia,  it  was  held  that  he  was  not  thereby  disbarred  from  the 
bar  of  the  supreme  court  of  that  district,  since  the  criminal  court  was  then 
an  independent  and  separate  court:  Bradley  v.  Fisher,  13  Wall.  335.  And  in 
Florida  it  is  held  that  striking  an  attorney  from  the  roll  of  the  county  court 
only  denies  him  the  privilege  of  that  court:  State  v.  Kirke,  12  Fla.  278;  95 
Am.  Dec.  314;  and  see  note  95  Am.  Dec.  334. 

Attorney  Disbarred  may  be  Reinstated.  —  Striking  from  the  roll  i* 
not  a  perpetual  disability,  but  the  attorney  may  afterwards  be  reinstated  on 
motion:  1  Bac.  Abr.,  Bouvier's  ed.  1868,  609;  Bex  v.  Greenwood,  1  Black.  222; 
In  re  Davies,  93  Pa.  St.  122;  39  Am.  Rep.  729;  Ex  parte  Browne,  2  Col.  553; 
Weeks  on  Attorneys,  ed.  1878,  sec.  82;  see  note  95  Am.  Dec.  344.  Though 
where  an  attorney  was  convicted  of  a  conspiracy  to  extort  money  by  means 
of  a  libel,  it  was  held  that  he  could  not  be  readmitted  to  practice:  In  re 
Uarodone,  9  Dowl.  Pr.  970. 

Remedy  against  Illegal  or  Unjust  Exercise  of  Power. —  Exactly 
what  steps  shall  be  taken  to  obtain  a  review  of  proceedings,  or  whether  maw 
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damtta  13  the  proper  remedy  to  restore  an  attorney  to  his  rights  in  cases  of 
disbarment,  when  an  inferior  court  has  decided  erroneonsly,  or  has  nnjnstly 
exercised  its  power,  or  has  exceeded  its  jurisdiction,  is  a  question  which  has 
been  the  subject  of  much  discussion  in  the  courts.  The  following  cases  hold 
that  mandamus  b  the  proper  remedy:  State  v.  Kirke,  12  Fla.  278,  287;  05 
Am.  Dec.  314;  People  v.  Turner,  I  Cal.  143;  1  Id.  190;  People  v.  Justices  0/ 
Delatoare,  1  Johns.  Cas.  181;  Withers  v.  State,  36  Ala.  252,  268;  Ex  parte  Rob- 
inaon,  19  Wall.  505,  513;  Ex  parte  Bradley,  7  Wall.  364;  Ex  parte  Burr,  9 
Wheat.  529.  In  the  last  case  it  was  said  that  the  higher  court  could  ouly 
interfere  where  the  lower  court  had  clearly  exceeded  its  powers,  or  had  de- 
cided erroneously  on  the  testimony,  and  if,  upon  the  evidence,  any  doubt  ex- 
isted, it  would  not  act,  and  that  the  power  should  be  exercised  with  great 
caution.  A  writ  of  mandamus  is  not  a  matter  of  right,  but  of  discretion  with 
the  court,  whether  it  should  issue  in  each  particular  case:  RandaU,  Petitioner, 
11  Allen,  481,  482;  see  also  note  95  Am.  Dec.  333;  therefore  the  wiit 
will  not  be  issued  where,  from  all  the  facts  of  the  case,  it  appears  that  the  at- 
torney had  full  opportunity  to  be  and  was  heard,  although  the  preliminary 
proceedings  were  irregular:  Randall,  Petitioner,  11  Allen,  473.  In  a  proceed- 
ing by  mandamus  to  restore  an  attorney  to  practice,  all  the  facts  necessary  to 
give  him  the  rights  claimed  must  be  distinctly  averred:  WiOiers  v.  Staie,  36 
Ala.  252,  2G1.  But  it  was  held  in  Ex  parte  Secomhe,  19  How.  9,  13,  that  the 
act  of  the  court  in  disbarring  an  attorney  was  judicial,  and  done  in  the  exer- 
cise of  discretion,  and  that  a  superior  court  could  not  therefore  issue  a  Tnan- 
damus  to  reverse  such  decision  and  restore  an  attorney  to  his  office:  See  also 
note  95  Am.  Dec.  333;  and  to  the  same  effect  is  Ex  parte  Biggs,  64  N.  C.  202. 
but  see  note  52  Am.  Dec.  302;  and  for  a  case  where  an  attachment  was  re- 
fused against  a  judge  of  a  lower  court  for  neglect  to  comply  with  a  writ  of 
Tnandamus,  see  People  v.  Turner,  1  Cal.  188;  upon  the  question  of  whether 
mandamus  is  a  proper  remedy  to  reinstate  an  attorney  who  is  disbarred,  see 
notes  95  Am.  Dec.  344;  52  Id.  302.  In  the  following  cases  it  is  held  that  an 
■order  disbarring  an  attorney  is  appealable:  In  re  Orton,  54  Wis.  379;  Turner 
V.  Commonwealtli,  2  Met.  (Ky.)  619;  Walker  v.  Commonwealth,  8  Bush,  96; 
Dickinson  V.  Dustin,  21  Mich.  561;  Ex  parte  Trippe,  66  Ind.  531.  But  it  was 
held  in  Ex  parte  Biggs,  64  N.  C.  202,  that  no  appeal  lies  in  such  a  case;  and  in 
State  V.  TunstaU,  61  Tex.  81,  it  was  declared  not  to  be  such  a  proceeding  as 
to  come  within  a  statute  allowing  an  appeal  in  civil  cases;  and  in  the  case  of 
Beene  v.  State,  22  Ark.  149,  a  writ  of  error  was  held  to  be  the  proper  mode 
of  procedure;  while  in  Ex  parte  Biggs,  64  N.  C.  202,  the  court  decided  that 
the  proper  method  to  obtain  a  review  of  the  proceedings  was  by  a  certiorari 
in  the  nature  of  a  writ  of  error.  In  cases  of  contempt,  however,  no  appeal 
or  writ  of  error  lies:  Beene  v.  State,  22  Ark.  149;  see,  however,  notes  60  Am. 
Dec.  218;  38  Id.  558,  559;  12  Id.  184,  186;  24  Am.  Rep.  624.  But  although 
the  court  will  not  retry  questions  of  contempt,  and  has  "no  jurisdiction  for 
that  purpose,  still  it  has  power  to  revise  and  correct  erroneous  and  illegal 
sentences  or  judgments  pronounced  against  such  offenses  ":  Turner  v.  Com- 
monvjealtli,  2  Met.  (Ky.)  619,  624.  But  the  higher  court  should  in  no  case 
interpose  unless  the  power  be  clearly  exceeded  or  abused,  "  as  it  cannot  decide 
^'ith  the  same  means  of  information  that  the  court  below  was  in  possession 
«f  ":  Rice  v.  Commonwealth,  17  B.  Mon.  472,  484.  As  to  how  far  a  judgment 
for  contempt  is  reviewable  on  habeas  corpus  proceedings,  see  note  26  Am. 
Dec.  49. 

Power  of  President  of  United  States  to  Pardon  in  cases  of  contempt, 
to  remit  fines  therefor,  etc. :  See  4  Op.  Att'y-Gen.  458;  In  re  MuUee,  7  Blatchf. 
24j  3  Op.  Att'y-Oen.  622. 
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Kbxeoth  V.  Coon. 

[15  Rhode  Island,  85.] 

Bssa  AHB  FsBM  Natueje,  and  the  only  ownership  in  them,  nntil  reclaimed 
and  hived,  is  ratione  soli. 

Act  of  Rkducino  Thiko  Fer<e  Natuilb  into  Possks3Ion  Ceeates  No 
TiTLB  thereto  if  such  act  be  wrongful;  and  therefore  a  trespasser,  who 
places  in  a  tree  on  another's  laud  a  box  for  bees  to  hive  in,  cannot  main- 
tain trover  against  a  third  person  for  taking  bees  and  honey  from  the  box. 

lUhmiB  Pacts  Found  by  Court  below  are  Brought  upon  Record  bt  Bill 
OF  £^CSPTI0N3,  in  a  case  heard  by  the  court  without  a  jury,  both  as  to 
law  and  facts,  the  supreme  court  has  power  to  review  the  rulings  of  law 
made  by  the  lower  court  upon  the  facts  so  found. 

Trover.    The  opinion  states  the  case. 
Thomas  H.  Peabody,  for  the  plaintiff. 
A.  B.  Crafts,  for  the  defendant. 

By  Court,  Tillinghast,  J.  This  is  an  action  on  the  case  in 
trover  for  the  recovery  of  damages  for  the  wrongful  conversion 
of  a  hive  of  bees,  together  with  the  honey  and  honey-comb, 
belonging,  as  is  alleged,  to  the  plaintiff.  The  case  was  origi- 
nally brought  and  tried  in  the  justice's  court  of  the  town  of 
Westerly,  from  whence  it  was  carried  by  appeal  to  the  court 
of  common  pleas.  In  the  court  of  common  pleas,  jury  trial 
was  waived,  and  it  was  tried  to  the  court  upon  the  law  and  the 
facts.  It  comes  here  by  bill  of  exceptions,  the  only  exception 
taken  being  to  the  ruling  of  the  court  that,  upon  the  facts 
which  appeared  in  evidence,  the  plaintiff  was  not  entitled  to 
recover.  Said  facts  are  incorporated  in  the  bill  of  exceptions, 
and  are  a  part  of  the  record  of  the  proceedings.  They  are 
substantially  as  follows,  namely:  In  May,  1881,  the  plaintiff 
placed  a  small  pine  box,  called  a  bee-hive,  in  the  crotch  of  a 
tree,  in  the  woods  on  land  of  Samuel  Green,  in  the  town  of 
Hopkinton.  It  remained  in  this  position  until  about  the  1st  of 
September,  1883,  when  the  defendant  went  upon  the  premises, 
and  took  and  carried  away  the  hive,  together  with  a  swarm 
of  bees  that  was  then  in  it,  also  the  honey  and  honey-comb, 
and  appropriated  the  same  to  his  own  use.  The  plaintff  had 
visited  the  hive  about  twice  a  year,  while  it  remained  in  its 
position,  for  the  purpose  of  ascertaining  whether  any  bees  were 
in  it,  or  had  been.  He  had  found  none.  The  plaintiff  never 
had  any  express  permission  or  license  from  the  owner  of  the 
land  to  place  or  keep  his  hive  in  said  tree. 

The  defendant  never  had  any  express  permission  or  license 


8G4  Rexroth  v.  Coon.  [R.  L 

from  the  owner  of  the  land  to  come  upon  it,  and  take  and 
carry  away  said  property.  Said  hive  was  at  some  distance- 
from  any  house;  and  no  person  knew  where  said  bees  came- 
from  into  said  hive,  although  a  number  of  people  kept  bees 
in  said  town.  There  was  evidence  that  for  several  years  signs 
had  been  posted  up  by  said  Green  on  his  premises,  forbidding 
all  persons  from  trespassing  thereon,  and  that  one  of  said  signs 
was  within  about  twenty  rods  of  said  hive;  but  the  plaintiff 
testified  that  he  never  saw  any  of  them,  and  that  he  never 
had  any  notice  to  keep  oflF  said  premises.  The  defendant  split 
open  said  hive,  took  out  its  contents,  and  then  nailed  it  to- 
gether again,  and  replaced  it  in  said  tree  in  as  good  condition 
as  it  was  before  he  took  it  away.  The  defendant  testified  that 
he  knew  the  owner  of  said  land  had  forbidden  all  persons 
from  trespassing  thereon;  but  that  said  owner  had  told  him 
that  he  did  not  put  up  said  notice  to  keep  off  his  neighbors, 
and  had  given  him  permission  to  go  upon  said  land.  Demand 
was  made  upon  defendant  in  due  form  before  the  commence- 
ment of  suit.  After  the  suit  was  commenced,  the  defendant 
turned  over  to  said  Green  what  then  remained  in  his  hands  of 
said  bees  and  honey-comb.  The  value  of  the  property  taken 
was  variously  estimated  at  from  $2.50  to  $10.  Upon  said 
facts,  the  court  ruled  that  the  plaintiff  was  not  entitled  to  re- 
cover, and  rendered  judgment  for  the  defendant  for  his  costs^ 
to  which  ruling  the  plaintifi^  duly  excepted. 

The  only  question,  therefore,  is,  whether  said  ruling  wa» 
correct. 

The  plaintiff  claims  that  he  hived  the  bees,  and  that  he 
thereby  acquired  at  least  a  qualified  property  in  them,  not- 
withstanding they  were  upon  the  land  of  another,  which  was 
sufficient  to  enable  him  to  maintain  this  action.  We  do  not 
think  the  claim  can  be  substantiated.  The  action  is  trover, 
and  in  order  to  recover,  the  plaintiff  must  prove  some  title  in 
himself,  coupled  with  possession,  or  the  right  of  immediate 
possession.    We  do  not  think  he  has  proved  either. 

Bees  are  ferss  naturae,  and  the  only  ownership  in  them  until 
reclaimed  and  hived  is  rations  soli.  This  qualified  ownership, 
however,  although  exceedingly  precarious,  and  of  uncertain 
tenure,  cannot  be  changed  or  terminated  by  the  act  of  a 
mere  trespasser.  That  is  to  say,  the  act  of  reducing  a  thing 
ferse  naturae  into  possession,  where  title  is  thereby  created, 
must  not  be  wrongful.  And  if  such  an  act  is  effected  by 
one  who  is  at  the  moment  a  trespasser,  no  title  to  the  prop- 
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erty  is  created:  Blades  v.  Higgs,  1,1  H.  L.  Cas.  621.  "Prop- 
erty ratione  soli"  said  the  lord  chancellor  in  said  case,  "is  the 
common-law  right  which  every  owner  of  land  has  to  kill  and 
take  all  such  animals  ferss  naturse  as  may  from  time  to  time 
be  found  on  his  land,  and  as  soon  as  this  right  is  exercised, 
the  animal  so  killed  or  caught  becomes  the  absolute  property 
of  the  owner  of  the  soil."  It  was  further  held  in  the  same 
case  that  such  animals  when  found  killed,  and  taken  by  a 
mere  trespasser,  became  also  the  property  of  the  owner  of  the 
land,  the  same  as  if  taken  by  him  or  his  servants:  See  Sutton 
V.  Moody,  Ld.  Raym.  250;  Earl  of  Lonsdale  v.  Rigg,  11  Ex. 
654;  Rigg  v.  Earl  of  Lonsdale,  1  Hurl.  &  N.  923. 

We  understand  that  the  law  in  this  country  with  regard  to 
property  in  animals  feras  naturx  is  substantially  in  accord 
with  that  of  England,  excepting,  of  course,  all  game  laws  and 
statutory  regulations,  which  are  now  very  numerous  upon  this 
subject:  See  Idol  v.  Jones,  2  Dev.  162. 

In  support  of  the  plaintiff's  position  in  the  case  at  bar,  he 
cites  the  following  authorities,  namely:  1  Swift's  Digest,  169; 
2  Bla.  Com.  *393;  3  Kent's  Com.  *350;  2  Inst.  1,  14,  15; 
Merrih  v.  Goodwin,  1  Root,  209;  Gillett  v.  Mason,  7  Johns. 
16;  and  Goff  v.  Kilts,  15  Wend.  550.  All  of  these  authorities, 
in  so  far  as  they  are  pertinent,  omitting,  of  course,  the  cita- 
tions from  the  civil  law,  which  is  not  in  force  here,  tend  in  our 
judgment  to  support  the  defendant's  position  rather  than  that 
of  the  plaintiff. 

The  case  of  Merrils  v.  Goodwin,  1  Root,  209,  cited  by  the 
plaintiff,  decides  that  a  man's  finding  bees  in  a  tree  standing 
upon  another  man's  land  gives  him  no  right  either  to  the  tree 
or  the  bees;  and  that  a  swarm  of  bees  going  from  a  hive,  if 
they  can  be  followed  and  identified,  are  not  lost  to  the  owner, 
but  may  be  reclaimed.  That  is  to  say,  a  man  may  pursue  his 
property  of  this  sort  even  upon  the  land  of  another,  and  retake 
it;  and  this,  although  the  owner  might  be  liable  for  a  trespass 
in  so  doing. 

Gillett  V.  Mason,  7  Johns.  16,  cited  by  the  plaintiff,  also  recog- 
jiizes  the  doctrine  of  a  qualified  ownership  in  bees,  ratione  soli; 
and  while  it  decides  that  hiving  or  inclosing  them  gives  prop- 
erty therein,  and  that  he  who  first  incloses  them  in  a  hive  be- 
comes their  proprietor,  yet  it  is  clear  from  the  general  tenor  of 
the  case,  as  from  the  note  which  follows  it,  that  it  "  must  be 
understood  with  the  restriction  that  a  person  could  not  come 
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upon  the  land  of  another  .without  his  consent  for  the  purpose 
of  taking  bees,  although  unreclaimed." 

The  case  of  Goff  v.  Kilts,  15  Wend.  550,  is  clearly  against 
the  position  taken  by  the  plaintiff.  It  was  trespass  for  taking 
and  destroying  a  swarm  of  bees  which  was  the  property  of  the 
plaintiff,  but  which  left  the  hive  and  flew  off  into  a  tree  on 
land  of  another.  The  owner,  however,  kept  the  bees  in  sight, 
followed  them,  and  marked  the  tree  into  which  they  entered. 
The  court  held  that  the  plaintiff's  qualified  property  in  the  bees 
continued  so  long  as  he  could  keep  them  in  sight,  and  pos- 
sessed the  power  to  pursue  them;  and  that,  even  though  he 
might  be  liable  for  trespass  in  following  and  retaking  them  upon 
the  land  of  another,  yet  that  the  qualified  property  remained 
in  him,  and  that  no  one  else  would  be  entitled  to  take  them. 
With  regard  to  obtaining  the  ownership  in  bees,  the  court  say: 
"  According  to  the  law  of  nature,  where  prior  occupancy  alone 
gave  right,  tfce  individual  who  first  hived  the  swarm  would  be 
entitled  to  the  property  in  it;  but  since  the  institution  of  civil 
society,  and  the  regulation  of  the  right  of  property  by  its  posi- 
tive laws,  the  forest,  as  well  as  the  cultivated  field,  belong  ex- 
clusively to  the  owner,  who  has  acquired  a  title  to  it  under  those 

laws The  natural  right  to  the  enjoyment  of  the  sport 

of  hunting  and  fowling,  wherever  animals  ferx  naturas  could 
be  found,  has  given  way  in  the  progress  of  society  to  the  estab- 
lishment of  rights  of  property  better  defined  and  of  a  more 
durable  character.  Hence  no  one  has  a  right  to  invade  the 
inclosure  of  another  for  that  purpose.  He  would  be  a  tres- 
passer, and  as  such  liable  for  the  game  taken."  See  also  Fer- 
guson V.  Miller,  1  Cow.  243;  13  Am.  Dec.  519;  Adams  v.  Bur- 
ton, 43  Vt.  36,  38;  and  Bennett  on  Farm  Law,  64. 

In  the  case  at  bar,  the  plaintiff  was  a  trespasser  upon  the 
land  of  Green  from  the  beginning.  He  had  no  right  to  place 
the  box  or  hive  in  the  tree;  and  by  placing  it  there  he  ac- 
quired no  title  to  the  bees  which  subsequently  occupied  it,  or 
to  the  honey  which  they  produced.  Neither  is  it  material  to 
the  issue  for  us  to  inquire  whether  the  defendant,  by  taking  the 
bees  and  honey  away  without  previous  permission  from  the 
owner  of  the  land,  was  also  a  trespasser;  for  even  admitting 
that  he  was  does  not  in  any  way  aid  the  plaintiff  in  this  suit. 
The  fact  that  A  commits  a  trespass  upon  land  of  B,  and  car- 
ries away  some  of  his  personal  property,  would  hardly  be  con- 
sidered a  cause  of  action  in  favor  of  C. 

As  to  the  point  raised  by  defendant's  counsel,  that  no  ex- 
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ccptlon  can  be  taken  to  the  judgment  where  the  court  belovr 
finds  both  as  to  the  law  and  the  facts,  we  have  to  say  that  we 
<io  not  so  construe  the  statute.  It  provides  that  "if  such 
....  party  be  aggrieved  by  any  opinion,  direction,  ruling,  or 
judgment  of  the  court  of  common  pleas  on  any  matter  of  law 
raised  by  the  pleadings,  or  by  an  agreed  statement  of  facts,  or 
apparent  upon  or  brought  upon  the  record  by  a  bill  of  excep- 
tions, shall  be  entitled  to  have  such  matter  of  law  heard  and 
decided  by  the  supreme  court,"  etc.:  Pub.  Stats.  R.  I.,  c.  220, 
sec.  10.  The  ruling  complained  of  in  this  case  was  made 
upon  a  certain  state  of  facts,  first  found  by  the  court  below, 
which  facts  are  brought  upon  the  record  by  a  bill  of  excep- 
tions. With  regard  to  the  finding  of  those  facts  we  have  noth- 
ing to  do;  but  with  regard  to  the  law  applicable  to  that  state 
of  facts  we  have  to  do  upon  proceedings  of  this  sort:  See  Provi- 
dence Co.  Savings  Bank  v.  Phalan,  12  R.  I.  495;  Providence  Gas 
Burner  Co.  v.  Barney,  l4  Id.  18;  Kenney  v.  Sweeney,  14  Id.  581. 
Exceptions  overruled. 


Bkes  ark  Term  Nature  and  hntil  Hived  and  Reclaimsd,  No  Phop- 
SBTY  CAN  BE  AcQUiEKD  IN  Them:  See  note  to  Wheatley  v.  Harris,  70  Am. 
Dee.  260,  where  this  subject  is  discussed. 


Hammond  v.  Hammond. 

[16  Rhode  Island,  40.] 

DlYOBOE    WILL    NOT    BE    GRANTED    FOR     IIuSBAND's    FAILURE    TO    i'BOVIDB 

necessaries  for  his  wife,  when  he  was  unable  to  do  so,  though  such  in* 
ability  resulted  from  his  imprisonment  as  a  punishment  for  crime  by  him 
committed. 

Petition  for  divorce.     The  opinion  states  the  case. 

Charles  F.  Baldwin,  for  the  petitioner. 

A.  and  A.  D.  Payne,  for  the  respondent. 

By  Court,  Durfee,  C.  J.  Two  causes  for  divorce  are  as- 
signed in  the  petition,  namely,  extreme  cruelty,  and  neglect  or 
refusal  to  provide  necessaries,  the  respondent  being  of  suffi- 
cient ability.  Extreme  cruelty  has  not  been  proved.  The 
only  proof  of  neglect  to  provide  is,  that,  about  a  year  and  a 
half  before  the  preferring  of  the  petition,  the  respondent  was 
arrested  in  Albany,  New  York,  for  burglary  in  the  third  de- 
gree, so  called,  convicted,  and  imprisoned  in  New  York  for 
two  years.     He  was  destitute  of  property  of  any  sort,  and  of 
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course  could  not,  while  in  prison,  have  the  fruit  of  his  labor. 
Clearly,  therefore,  he  did  not  have  sufficient  ability  to  provide 
necessaries  for  his  wife,  and  we  do  not  see  how  it  can  be  said 
that  the  statutory  cause  has  been  proved.  It  is  urged  that 
the  lack  of  ability  ought  not  to  avaU  the  respondent,  because 
he  lost  the  ability  by  his  own  fault.  We  do  not  think  any 
estoppel  can  be  applied  against  a  respondent  in  a  divorce 
case.  The  question  of  divorce  is  not  a  matter  which  is  merely 
personal  to  the  parties.  The  state  has  an  interest  in  it,  and 
has  clearly  specified  the  causes;  one  or  more  of  which  must 
be  shown  to  exist  to  the  satisfaction  of  the  court  before  the 
divorce  can  be  granted.  We  cannot  hold  that  the  respond- 
ent had  sufficient  ability,  when  it  is  clear  that  he  did  not 
have  it,  merely  because  he  lost  it  by  his  own  fault.  The  fact 
that  the  fault  was  also  a  crime  makes  no  difference,  in  a  legal 
point  of  view;  for  it  is  not  the  crime  which  the  statute  makes 
a  cause  for  divorce,  but  neglect  or  refusal  to  provide,  being  of 
sufficient  ability.  If  the  divorce  were  grantable  in  this  case, 
notwithstanding  the  husband's  lack  of  ability,  we  do  not  see 
Avhy  it  would  not  be  grantable  for  a  like  reason  if  the  husband 
had  simply  disabled  himself  by  breaking  an  arm  or  a  leg  by 
assuming  an  unnecessary  risk,  or  by  falling  sick  from  a  reck- 
less exposure  to  contagious  disease. 
Petition  dismissed. 


Neglect  to  Provide  Wife  with  Necessaries  is  not  a  sufficient  cause 
for  divorce,  when  it  was  not  in  the  husband's  power  so  to  provide:  Wcishburn 
V.  Washburn,  9  Cal.  475;  nor  when  such  necessaries  were  supplied  by  her  out 
of  her  own  earnings,  they  being  sufficient  for  that  purpose:  Rycrajl  v.  By- 
cra/l,  42  Id.  444. 


Town  of  Pawtucket  v.  Ballou. 

[15  Bhode  Island,  58.J 
Vs  Rhode  Island,  Witnesses  to  Will  must  Subscribb  their  Names  in 
Presence  of  the  testator,  and  the  acknowledgment  in  his  presence  of 
their  signatures,  affixed  without  his  presence,  Is  not  sufficient. 

Appeal.     The  opinion  states  the  case. 

Thomas  P.  Barnefield,  for  the  town  of  Pawtucket. 

Benjamin  M.  Bosworth,  for  the  appellee. 

By  Court,  Durfee,  C.  J.     The  question  is  whether,  under 
the  agreed  statement  of  facts,  the  paper  offered  for  probate  is 
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entitled  to  probate  as  the  will  of  Ous  J.  Ballou.  We  think 
not.  Our  statute  provides  that  an  inotrument  intended  to  be 
a  devise  of  real  estate  "  shall  be  attested  and  subscribed  in 
the  presence  of  the  devisor  by  two  or  more  witnesses,  or  else 
shall  be  utterly  void  and  of  no  effect,"  and  that  personal  prop- 
-erty  may  be  disposed  of  by  will  in  the  same  manner  as  real 
•estate:  Pub.  Stats.  R.  I.,  c.  182,  sees.  4,  8.  The  paper  was  not 
eubscribed  by  the  witnesses  in  the  presence  of  Otis  J.  Ballou. 
It  was  subscribed  by  them  while  he  was  absent,  where  ho 
•could  not  see  them  subscribe  it.  The  execution  is  therefore 
■clearly  invalid,  unless  the  acknowledgment  of  subscription 
by  the  witnesses  was  equivalent  in  law  to  an  actual  sub- 
scription in  the  presence  of  Otis  J.  Ballou.  We  do  not  think 
it  was.  Our  statutes  prescribe  the  manner  in  which  property, 
real  and  personal,  shall  descend  or  be  distributed,  when  not 
disposed  of  by  will.  A  will  may — this  paper,  if  admitted  to 
probate,  would  —  make  an  entirely  different  disposition.  An 
instrument  purporting  to  be  a  will,  therefore,  ought  not  to  be 
allowed  to  have  effect  as  a  will,  unless  it  fully  answers  the  re- 
quirements of  the  statute.  The  declaration  of  our  statute  that 
such  an  instrument  shall  be  attested  and  subscribed  in  the 
presence  of  the  testator,  "  or  else  shall  be  utterly  void  and  of 
no  effect,"  is  very  significant,  and  demonstrates  an  intention 
on  the  part  of  the  general  assembly  to  make  subscription  by 
the  witnesses  in  the  presence  of  the  testator  of  the  very  essence 
of  the  execution.  We  are  unwilling  to  speculate  upon  the  pos- 
sibilities of  human  action,  and  to  take  the  responsibility  of 
holding  that  an  acknowledgment  of  subscription  by  the  wit- 
nesses in  the  presence  of  the  testator  answers  all  the  pur- 
poses of  actual  subscription  in  his  presence,  and  that  it 
therefore  shall  have  the  same  effect.  Acknowledgment  of 
subscription  is  not  the  same  in  fact  as  actual  subscription, 
and,  in  view  of  the  statute,  we  do  not  think  we  have  any  right 
to  decide  that  it  is  the  same  in  law. 

The  only  case  in  which  acknowledgment  of  subscription  has 
been  held  to  be  equivalent  to  subscription  itself  in  the  presence 
of  the  testator  is  Sturdivant  v.  Birchett,  10  Gratt.  67,  which 
was  decided  by  the  court  of  appeals  of  Virginia  by  a  divided 
court.  On  the  other  hand,  the  cases  which  more  or  less 
strongly  support  the  view  which  we  have  expressed  are  nu- 
merous. Most  of  them  are  cited  and  reviewed  by  Judge  Gray 
in  an  elaborate  opinion  in  Chase  v.  Kittredge,  11  Allen,  49;  87 
Am.  Dec.  687.     In  that  case  one  of  the  witnesses  subscribed 
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the  will  in  the  absence  of  the  testator,  and  before  it  was  signed 
by  him,  and  after  it  was  signed,  acknowledged  his  signature 
in  the  presence  of  the  testator  and  the  other  witnesses.  The 
court  decided  that  the  execution  was  invalid,  both  because 
the  witness  subscribed  the  will  before  it  was  signed  by  the 
testator,  and  because  he  subscribed  it  in  the  absence  of  the 
testator,  the  subsequent  acknowledgment  in  his  presence  being 
unavailing.  See  also  Hindmarsh  v.  Charlton,  8  H.  L.  Cas.  159;. 
In  re  Downie's  Will,  42  Wis.  66;  Compton  v.  Mitton,  12  N.  J. 
L.  70;  Den  ex  dem.  MicUe  v.  Matlach,  17  Id.  86;  Papers  Will, 
Roberts's  Vt.  Dig.  748,  17. 

We  have  treated  this  case  as  if  the  acknowledgment  was 
made  in  the  presence  of  Otis  J.  Ballou  by  both  witnesses,  or  by 
one  of  them,  the  other  standing  by  and  assenting.  The  case 
has  been  argued  as  if  such  was  the  acknowledgment.  The 
agreed  statement,  however,  does  not  show  that  more  than  one 
of  the  witnesses  took  part  in  the  acknowledgment.  Such  an 
acknowledgment  by  one  of  the  witnesses  only,  the  other  being 
absent,  is  not,  so  far  as  we  know,  supported  by  any  authority, 
and  it  would  be,  without  question,  ineffectual. 

Our  conclusion  is,  that  the  decree  of  the  court  of  probate  of 
the  town  of  Pawtucket,  refusing  to  admit  said  paper  to  probate,, 
must  be  affirmed. 


Subscribing  Will  in  Presence  of  Testator,  What  is,  and  Necessity 
OF:  See  Maynard  v.  Vinton,  60  Am.  Rep.  276,  note  285,  where  these  subjects 
are  discussed,  and  other  cases  in  that  series  are  collected;  CJiase  v.  Kiliredje^ 
87  Am.  Dec.  687,  note  699,  where  other  cases  in  that  scries  are  collected. 


Kent  v.  Bongartz. 

ri5  RnoDB  Island,  72. 1 
In  Action  for  Libel,  Actual  Malice  cannot  bk  Inferred  from  Mebb 
Falsity  of  the  following  charges  made  by  certain  citizens  in  a  petition 
to  a  town  council  for  the  removal  from  office  of  a  constable:  that  he  was 
a  man  utterly  devoid  of  principle,  and  used  his  office  more  for  the  pur- 
pose of  wreaking  his  personal  spite  than  for  the  peace  and  harmony  of 
the  community;  that  he  was  wholly  ignorant  of  the  duties  of  his  office; 
and  that  he  had  at  various  times  maliciously  and  wickedly  assaulted  and 
arrested  sundry  persons  who  were  entirely  innocent  of  the  charges  made 
by  him  against  them.  Sucli  a  petition  is  a  conditionally  privilej^ed  com- 
munication, and  it  must  therefore  be  affirmatively  shown  to  be  malicious 
in  order  to  sustain  the  action. 

Libel.     The  opinion  states  the  case. 
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Page  and  Owen,  for  the  plaintiff. 

Edward  C.  Dubois,  John  H.  Bongartz,  William  B.  W.  Hallett, 
Charles  F.  Baldwin,  and  George  N.  Bliss,  for  the  defendants. 

By  Court,  Durfee,  C.  J.  This  is  an  action  on  the  case  for 
libel.  The  plaintiff  is  a  citizen  of  the  town  of  East  Provi- 
dence, and  was,  when  the  alleged  libel  was  published,  a  police 
officer  or  constable  of  the  town.  The  alleged  libel  is  a  petition 
which  purports  to  be  signed  by  the  defendants  as  citizens  of 
East  Providence,  and  which  is  addressed  to  the  town  council, 
the  body  having  power  to  appoint  and  remove  the  town 
constables.  It  asks  the  town  council  to  remove  the  plaintiff 
from  his  office  for  the  following  reasons,  which  are  set  forth  in 
the  petition,  and  which  the  plaintiff  complains  of  as  false  and 
defamatory,  to  wit:  "Reasons:  1.  That  said  Kent  is  a  man 
utterly  devoid  of  principle,  and  uses  his  office  more  for  the 
purpose  of  wreaking  his  personal  spite  than  for  the  peace  and 
harmony  of  the  community;  2.  That  Kent  aforesaid  is  wholly 
ignorant  of  the  duties  of  his  office;  3.  That  said  Kent  has  at 
various  times  heretofore  maliciously  and  wickedly  assaulted 
and  arrested  sundry  persons  who  were  entirely  innocent  of  the 
charges  charged  by  him  against  them." 

At  the  trial,  the  plaintiff  introduced  testimony  tending  to 
prove  that  the  petition  was  signed  by  some  of  the  defendants; 
that  it  was  published  by  presentation  to  the  town  council;  and 
that  the  "  reasons  "  were  false.  It  is  not  claimed  that  there 
was  any  testimony  other  than  that  afforded  by  the'  charges 
contained  in  the  "  reasons,"  and  the  proof  of  their  falsity,  to 
show  any  actual  or  express  malice  toward  the  plaintiff  on  the 
part  of  the  defendants.  At  the  conclusion  of  the  plaintiff's 
testimony,  the  defendants  moved  for  a  nonsuit,  on  the  ground 
that  the  petition  was  a  privileged  communication,  and  that 
the  plaintiff  could  not  maintain  his  action  thereon  without 
proof  of  express  malice.  The  court  granted  the  motion,  and 
the  plaintiff  excepted. 

The  plaintiff  admits  that  the  petition  is  of  the  class  of  com- 
munications which  are  conditionally,  not  absolutely,  privi- 
leged, and  consequently  that  the  burden  was  on  him  to  show 
by  affirmative  evidence  that  it  was  malicious.  He  contends, 
however,  that  the  question  of  malice  is  a  question  of  fact  for 
the  jury,  and  that,  if  the  case  had  been  left  to  the  jury,  there 
was  evidence  from  which  they  might  have  found  express 
malice,  namely,  the  grossness  of  the  charges  and  the  testimony 
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to  their  falsity.  The  question  then  is,  whether  the  charges 
themselves  are  of  such  a  character  that  actual  malice  can  be 
inferred  from  them  simply  on  proof  of  their  falsity.  It  is  well 
settled  that  falsity  alone  is  not  enough.  The  author  or  au- 
thors of  the  communication  may  make  it,  and  press  it  upon 
the  attention  of  others,  honestly  believing  it  to  be  true,  and 
acting  from  the  purest  and  highest  motives,  when  in  fact  it  is 
false,  and  therefore  actual  malice  is  not  to  be  inferred  from 
mere  falsity:  Somerville  v.  Hawhins,  10  Com.  B.  583;  Harris 
V.  Thompson,  13  Id.  333;  Hart  v.  Gumpach,  L.  R.  4  P.  C.  439; 
Laughton  v.  Bishop  of  Sodor  and  Man,  L.  R.  4  P.  C.  495;  Lewis 
and  Herrick  v.  Chapman,  16  N.  Y.  369;  Fowles  v.  Bowen,  30 
Id.  20;  Ormsby  v.  Douglass,  37  Id.  477;  Shurtleffv.  Stevens,  51 
Vt.  501;  31  Am.  Rep.  698;  Brow  v.  Hathaway,  13  Allen,  239. 
The  question  then  is.  Do  the  charges  in  the  petition  bear 
upon  their  face  the  indicia  of  actual  raa]ice?  In  Laughton  v. 
Bishop  of  Sodor  and  Man,  supra,  the  court  say  that  "  undoubt- 
edly a  privileged  communication  may  be  couched  in  language 
80  much  too  violent  for  the  occasion  as  to  afford  in  itself  evi- 
dence of  malice,  whereby  the  privilege  is  forfeited."  The  court 
added,  however,  that  it  will  not  do  to  hold  that  "all  excess 
beyond  the  exigency  of  the  occasion  is  evidence  of  malice," 
and  held  that  though  there  were  some  expressions  used  be- 
yond what  was  necessary,  they  did  not  warrant  any  inference 
of  express  malice.  In  Hart  v.  Gumpach,  supra,  the  same  court 
used  the  following  language:  "  It  is  no  doubt  true  that  malice 
may  in  some  cases  be  inferred  from  the  defamatory  statements 
themselves;  but  where  representations,  if  bona  fide,  are  privi- 
leged by  the  occasion,  the  mere  circumstance  that  they  are 
defamatory  does  not  furnish  that  proof;  it  must  be  shown, 
either  from  the  nature  of  the  language  employed  or  by  extrin- 
sic evidence,  that  they  were  prompted  by  bad  feeling  or  wrong 
motives,  and  it  is  not  sufficient  in  such  cases  that  the  repre- 
sentations are  consistent  with  the  existence  of  malice;  they 
must  be  inconsistent  with  bona  fides  and  honesty  of  purpose." 
The  language  accords  with  the  decision  in  Somerville  v.  LlaiO' 
kins,  supra,  that  actual  malice  cannot  be  inferred  from  con- 
nect which  is  as  consistent  with  bona  fides  as  with  malice. 
The  maintenance  of  the  privilege  is  regarded  as  important, 
not  only  to  the  parties  immediately  protected  by  it,  but  also  to 
the  public  at  large.  In  Brow  v.  Hathaway,  13  Allen,  239,  242, 
the  court  say  that  the  mere  fact  that  the  statements  made  are 
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intemperate  or  excessive  from  over-excitement  will  not  defeat 
it.     See  also  Wright  v.  Woodgate,  2  Cromp.  M.  &  R.  573. 

We  do  not  think  the  charges  here  complained  of  arc  of  such 
•a  character  that  a  jury  without  other  proof  would  be  justified 
in  finding  them  malicious.  They  are  severe  in  substance,  but 
•concise  in  expression.  They  employ  no  language  which  has 
the  appearance  of  being  used  only  by  way  of  spiteful  invective 
■or  malignant  vituperation.  Their  chief  fault  is,  that  they  are 
vague  and  inexplicit,  but  this  is  a  fault  which  is  as  likely  to 
have  arisen  from  unskillfulness  as  from  malice.  Indeed,  the 
petition  is  just  such  a  petition  as  we  might  expect  from  per- 
sons honest  and  earnest  in  purpose,  but  ignorant  of  the  proper 
mode  of  making  charges  which  are  to  be  judicially  investi- 
gated. It  is  as  consistent  on  the  face  of  it  with  good  faith  as 
with  malice,  and  therefore,  under  the  rule  laid  down  in  the 
■cases  above  referred  to,  it  was  for  the  plaintiff  to  show  by  ex- 
trinsic evidence,  not  only  that  the  charges  were  false,  but  also 
that  the  defendants  had  no  probable  cause  for  believing  them 
to  be  true,  or  that  they  acted  without  sincerity,  using  the  oc- 
•casion  as  a  mask  for  personal  spite  and  ill  will. 

Exceptions  overruled. 


When  Proof  of  Actual  Maltcb  must  be  Made  in  Action  of  Libel: 
See  flaney  v.  Troat,  44  Am.  Rep.  461;  ShuHleff  v.  Stevens,  31  Id.  698;  Lan- 
fling  V.  Christy,  27  Id.  431;  Ruohs  v.  Backer,  19  Id.  598;  Edwards  v.  Chandler, 
SO  Am.  Dec.  249,  note  251.  where  other  cases  in  that  series  are  collected. 


Hill  v.  Bain. 

[15  Rhode  Island,  76.] 
Town  Sued  for  iNJxmiEs  from  Obstruction  in  Highway  may  Set  up, 
BY  Way  of  Estoppel,  Judgment  in  favor  of  the  defendant  in  a  former 
action  brought  by  the  same  plaintiff,  to  recover  for  the  same  injuries, 
against  the  person  alleged  to  have  caused  such  obstruction. 

Trespass  on  the  case.     The  opinion  states  the  facts. 

Page  and  Owen,  for  the  plaintiff. 

NichoUis  Van  Slyck  and  Ziha  0.  Slocum,  for  the  defendant. 

By  Court,  Durfee,  C.  J.  The  case  made  by  the  pleadings 
is  this:  September  28,  1882,  the  plaintiff,  while  driving  on  the 
Pontiac  road,  so  called,  in  the  town  of  Cranston,  in  the  night- 
time, in  the  exercise  of  reasonable  care,  came  into  collision 
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with  certain  teams  or  carts  placed  in  the  road  and  left  there 
by  James  A.  Budlong  and  Frank  L.  Budlong,  copartners,  and 
was  badly  injured  in  his  person.  He  sued  the  Budlongs  at 
the  March  term  of  this  court,  1883,  in  a  plea  of  trespass  on 
the  case,  laying  his  damages  at  twenty  thousand  dollars,  for 
injuries  received  from  said  obstruction;  but  after  trial,  the 
jury  found  a  verdict  for  the  Budlongs,  as  not  guilty  of  causing^ 
the  injuries,  on  which  verdict  the  court  gave  a  final  judgment 
for  the  Budlongs,  which  judgment  still  remains  in  force.  At 
the  December  term  of  the  court  of  common  pleas,  1883,  the 
plaintiff  brought  this  action  against  the  town  of  Cranston, 
which  is  an  action  on  the  case  to  recover  damages  for  the  in- 
juries aforesaid,  on  the  ground  that  the  town  neglected  to  keep 
said  road,  the  same  being  a  public  highway,  safe  and  con- 
venient for  travel.  The  defendant  pleads  the  judgment  for 
the  Budlongs  in  bar  by  way  of  estoppel,  alleging  that  th& 
Budlongs  were  the  authors  of  the  obstruction  or  defect  com- 
plained of.  The  plaintiff  demurs  to  the  plea.  The  case  is 
here  on  appeal.  The  question  is,  whether  the  plea  is  a  good 
plea  by  way  of  estoppel.  The  defendant  contends  that  it  is,, 
because,  in  the  first  place,  the  plaintiff,  in  order  to  recover  in 
this  action,  would  have  to  prove  all  which  it  was  necessary 
for  him  to  prove  in  order  to  recover  in  the  former  action,  ex- 
cept the  fact  that  the  said  teams  and  carts  were  placed  in 
said  road  and  left  there  by  the  Budlongs,  which  fact  is  ad- 
mitted by  the  demurrer,  and  something  else  besides,  namely^ 
that  the  town,  after  notice  of  the  alleged  nuisance,  actual  or 
constructive,  neglected  to  remove  or  guard  against  it;  and 
because,  in  the  second  place,  the  town  has  only  to  notify  the 
Budlongs  of  this  action,  thus  giving  them  an  opportunity  to 
defend  it,  in  order,  in  case  of  a  judgment  against  the  town,  to 
make  the  Budlongs  liable  over  for  the  damages  recovered;  so 
that,  if  the  plea  is  not  sustained,  the  Budlongs,  after  judg- 
ment in  their  favor  proving  that  the  plaintiff  has  no  case, 
may  be  compelled,  in  this  roundabout  way,  to  compensate 
the  plaintiff  for  his  injuries.  The  plaintiff,  on  the  other  hand, 
contends  that  the  plea  is  bad,  because  the  defendants  in  the 
two  actions  are  different,  and  there  is  no  privity  between 
them. 

Undoubtedly,  the  rule  as  generally  laid  down  is,  that  judg- 
ments avail  as  estoppels  only  for  or  against  parties  and  priv- 
ies; but  nevertheless,  the  courts  allow  themselves  a  good  deal 
of  latitude  in  applying  tlie  rule,  observing  the  spirit  of  it 
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rather  than  the  letter.  Thus  it  has  heen  held  that  a  judg- 
ment in  favor  of  a  deputy  sheriff,  in  an  action  against  him  for 
official  misfeasance  or  default,  is  available  by  way  of  estoppel 
in  an  action  against  the  sheriff  for  the  same  misfeasance  or 
default:  King  v.  Chase,  15  N.  IT.  9.  So  it  has  been  held  that 
a  judgment  in  favor  of  a  master  in  an  action  against  him  for 
the  act  of  his  servant,  rendered  in  a  trial  of  the  case  on  its 
merits,  is  a  bar  to  a  suit  against  the  servant  for  the  same  act: 
Emery  v.  Fowler,  39  Me.  326;  63  Am.  Dec.  627.  So  it  has  been 
held  that  a  judgment  on  the  ground  of  payment  against  one 
of  two  joint  and  several  makers  of  a  promissory  note  isa  bar 
to  recovery  against  the  other,  whether,  as  between  the  makers, 
the  other  signed  as  principal  or  surety:  Spencer  \.  Dearth,  43 
Vt.  98.  In  Bates  v.  Stanton,  1  Duer,  79,  88,  the  plaintiff,  claim- 
ing to  be  the  owner  of  certain  goods,  delivered  them  to  the 
defendant  by  way  of  bailment;  the  defendant  afterwards  sur- 
rendered them  to  the  true  owner,  taking  from  him  an  indem- 
nity bond.  Thereupon  the  plaintiff  sued  him  in  trover  for 
their  conversion,  and  it  was  held  that  a  judgment  recovered 
by  the  true  owner,  in  an  action  against  the  plaintiff  involving 
the  right  to  the  goods,  was  conclusive  against  the  plaintiff  in 
his  action  against  the  defendant,  inasmuch  as  the  parties, 
though  nominally  different,  were  virtually  the  same  on  ac- 
count of  the  interest  which  the  true  owner  had  in  the  defense 
of  the  later  action  by  reason  of  the  indemnity  bond  which  he 
had  given  to  the  defendant  of  record.  In  Atkinson  v.  White, 
60  Me.  396,  the  owner  of  a  lot  of  logs  mortgaged  them  to  A, 
and  then  sold  them  to  B.  A  afterwards  sold  a  portion  of 
them  to  C,  warranting  their  title.  B  sued  C  in  trover  for  a 
conversion  of  the  logs  bought  by  him,  and  recovered  judg- 
ment, C  setting  up  his  title  under  A.  In  a  later  suit  by  C 
against  A,  involving  the  same  title,  it  was  held  that  the  judg- 
ment recovered  by  B  was  a  bar  to  recovery.  See  also  Dur- 
ham V.  Giles,  52  Me.  206,  and  Freer  v.  Stotenbur,  2  Abb.  App. 
189. 

In  these  cases  the  defendants  were  permitted  to  avail  them- 
selves by  way  of  estoppel  of  judgments  to  which  they  were 
neither  parties  nor  privies.  The  ground  on  which  this  was 
permitted  seems  to  have  been  that  the  defendants,  though  not 
parties  to  the  judgments,  were  so  connected  in  interest  or  lia- 
bility with  the  parties  that  the  judgments  when  recovered 
could  be  regarded  as  virtually  recovered  for  them,  for  the- 
purposes  of  estoppel,  as  well  as  by  and  for  the  parties  of  rec- 
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■ord,  The  supreme  court  of  Maine,  in  AtUnsony.  White,  supra^ 
express  an  inclination  to  go  even  further,  and  to  hold  broadly 
that  "  when  a  party  has  once  tried  a  question  in  one  suit,  he 
shall  not,  without  regard  to  mutual  estoppel,  again  try  the 
same  question  involving  the  same  testimony  in  another  suit." 
We  think,  on  the  authority  of  these  cases,  it  is  competent  for 
the  defendant  town  to  set  up,  by  way  of  estoppel  in  the  case 
at  bar,  the  judgment  recovered  by  the  Budlongs.  Certainly, 
if  the  town  had  notified  the  Budlongs  of  the  pendency  of  this 
action,  and  the  Budlongs  had,  in  consequence  of  the  notice, 
assumed  the  defense,  it  would  be  competent  for  them,  on  the 
authority  of  these  cases,  to  plead  the  former  judgment  in  bar; 
for  they  would  then  be  the  real  defendants,  though  defending 
in  the  name  of  the  town,  and  ought  not  be  required  to  try  over 
a  question  which  they  have  already  tried,  with  the  result  of  a 
final  judgment  against  the  plaintiff"  in  their  favor.  But  the 
Budlongs,  if  they  assumed  the  defense,  would  have  to  make 
it  in  the  name  of  the  town,  and  we  see  no  good  reason  why  the 
town  should  not  be  permitted  to  make,  without  calling  upon 
them,  any  defense  which  they  could  make,  if  called  upon,  in 
the  name  of  the  town. 
Demurrer  overruled. 


Whether  Jcdoment  Cbsates  Estoppel  in  Favor  o»  One  Who  wa3 
NOT  A  Party  to  nor  Bound  bt  the  Prior  Litigation.  —  It  is  a  well-es- 
tablished general  rule  of  law  that  a  judgment  is  not  an  estoppel  in  fayor  of 
or  against  one  who  was  not  a  party  to  the  former  action,  nor  bound  by  the 
judgmem;  therein.  An  adjudication  generally  binds  only  the  parties  to  the 
judgment,  and  gives  no  rights  either  to  or  against  third  parties:  Freeman 
on  Judgments,  sec.  154;  Wells  on  Res  Adjudicata,  13;  Spencer  v.  WUUama, 
L.  R.  2  Pro.  &  D.  230;  Chase  v.  Swain,  9  Cal.  130;  Mayor  v.  Wood,  50  Id. 
171;  Samuel  v.  Agnew,  80  111.  553;  Cole  v,  La/ontaine,  84  Ind.  446;  McDonald 
V.  Gregory,  41  Iowa,  513;  Stoddard  v.  Burton,  41  Id.  582;  Hill  v.  Stevenson, 
63  Me.  364;  18  Am.  Rep.  231;  McKay  v.  Kilhurn,  42  Mich.  614;  Hem-y  v. 
Woods,  77  Mo.  277;  VaugJian  v.  Morrison,  55  N.  H.  580;  Buckingham  v.  Lud- 
lum,  37  N.  J.  Eq.  137;  Case  v.  Reeve,  14  Johns.  79;  Remington  Paper  Co.  v. 
O'DougheHy,  81  N.  Y.  474;  Mackey  v.  Coates,  70  Pa.  St.  350;  Chandler's 
Appeal,  100  Id.  262;  Read  v.  Allen,  56  Tex.  182,  Spencer,  J.,  in  delivering 
the  opinion  of  the  court  in  Case  v.  Reeve,  14  Johns.  81,  said:  "It  is  a  general 
if  not  universal  principle  that  a  suit  between  two  persons  shall  not  bind 
or  affect  a  third  person  who  could  not  be  admitted  to  make  a  defense,  to 
examine  witnesses,  or  to  appeal  from  the  judgment."  The  principle  under 
consideration  has  found  expression  in  the  maxims,  Res  inter  alios  acta  alteri 
nocere  non  debet,  and  Res  inter  alios  acta  aliis  nee  prodest  nee  nocet.  In  speak- 
ing of  these  maxims,  Freeman  says:  "This  latter  maxim  is  far  more  applica- 
ble to  judgments,  and  to  every  kind  of  estoppel,  than  the  former,  because  it 
•expresses  the  truth  that  no  person  can  bind  another  by  any  adjudication 
who  was  not  himself  exposed  to  the  peril  of  being  bound  in  a  like  manner, 
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had  the  judgment  resulted  the  other  way  ":  Freeman  on  Judgments,  sec.  154. 
It  has  been  held,  on  the  principle  that  estoppels  to  be  binding  must  be 
mutual,  that  no  party  can  take  advantage  of  a  judgment  or  decree  if  be 
would  not  have  been  prejudiced  by  it  had  it  been  otherwise:  Freeman  on 
Judgments,  sec.  159;  McDonald  v.  Gregoi-y,  41  Iowa,  513;  Chaiidicr's  Apyeal, 
100  Pa.  St.  262;  Spencer  v.  Williams,  L.  R.  2  Pro.  &  D.  230.  If  this  prin- 
ciple is  to  govern,  it  is  hard  to  see  how  the  decision  in  the  principal  case  can 
be  sustained;  for  it  is  evident  that  the  town  defendant  in  this  action  could 
not  be  prejudiced  in  any  way  had  the  judgment  in  the  former  suit  been  in. 
favor  of  the  plaintiff  and  against  the  Budlongs.  Nor  was  there  any  euch  re- 
lation between  the  Budlougs  and  the  town  as  would  render  it  responsible  for 
the  final  result  of  the  litigation  in  that  action.  If  the  town  had  notified  the 
Budlongs  of  the  pendency  of  the  action,  and  they  had,  in  consequence  of  the 
notice,  come  in  and  assumed  the  defense,  no  doubt  they  could  have  set  up 
the  former  judgment  by  way  of  estoppel.  But  until  they  were  so  brought  in, 
it  is  not  apparent  how  the  town  could  avail  itself  of  the  former  judgment  by 
way  of  estoppel.  As  the  Budlongs  were  not  notified  to  appear  and  defend, 
and  took  no  part  in  the  defense,  it  seems  to  us  that  the  town  defendant  in 
this  action  was  an  entire  stranger  to  the  former  judgment,  in  no  way  inter- 
ested in  it  as  rendered,  and  that  would  not  have  been  either  benefited  or  pre- 
judiced had  it  resulted  the  other  way.  The  mistake  in  applying  the  prin- 
ciples of  estoppel  in  such  a  case  must  arise  from  confusion  of  thought. 

Who  are  to  be  Considered  Parties.  —  It  it  is  not  merely  those  who  are 
parties  to  the  record  that  are  to  be  considered  parties  within  the  meaning  of 
the  rule  under  consideration.  The  principle  of  estoppel  by  judgment  includes 
all  persons  who  are  substantially  parties,  although  not  parties  to  the  record. 
"Parties,  in  the  larger  legal  sense,  are  all  persons  having  a  right  to  control 
the  proceedings,  to  make  defense,  to  adduce  and  cross-examine  witnesses, 
and  to  appeal  from  the  decision,  if  any  appeal  lies  ":  1  Greenl.  Ev.,  sec.  635; 
Cole  V.  Favorite,  69  111.  457;  Hanna  v.  Bead,  102  Id.  596;  BenniU  v.  Wilminrf- 
ton  Star  Mining  Co.,  119  Id.  9;  18  111.  App.  17;  McNamee\.  Moreland,  26 
Iowa,  96;  Stoddard  v.  Thompson,  31  Id.  80;  French  v.  Keal,  24  Pick.  55; 
Strong-:.  Phoenix  Ins.  Co.,  62  Mo.  289;  21  Am.  Rep.  417;  Wood  v.  Ensel,  63 
Mo.  194;  Castle  v.  Noijes,  14  N.  Y.  329;  New  York  State  M.  I.  Co.  v.  Protec- 
tion I.  Co.,  1  Story,  458;  Lovejoyx.  Murray,  3  Wall.  1;  Rohhins  v.  CUy  of 
Cldcayo,  4  Id.  658;  Herman  on  Estoppel,  sec.  135.  In  the  case  of  Uohhins  v. 
CUy  of  Chicago,  4  Wall.  672,  Clifford,  J.,  delivering  the  opinion  of  the  court, 
said:  "Parties  in  that  connection  include  all  who  are  directly  interested  in 
the  subject-matter,  and  who  had  a  right  to  make  defense,  control  the  pro- 
ceedings, examine  and  cross-examine  witnesses,  and  appeal  from  the  judg- 
ment. Persons  not  having  those  rights  substantially  are  regarded  as  strangers 
to  the  cause;  but  all  who  are  directly  interested  in  the  suit,  and  have  knowl- 
edge of  its  pendency,  and  who  refuse  or  neglect  to  appear  and  avail  them- 
selves of  those  rights,  are  equally  concluded  by  the  proceedings."  And 
Comstock,  J.,  in  Castle  v.  Noyes,  14  N.  Y.  335,  said:  "It  is  by  no  means 
true  that,  in  order  to  constitute  an  estoppel  by  judgment,  the  parties  on  the 
record  must  be  the  same.  The  term  has  a  broader  meaning.  It  includes  the 
real  and  substantial  parties  who,  although  not  upon  the  record,  had  a  right 
to  control  the  proceedings  and  appeal  from  the  judgment."  And  in  the  same 
case,  Hubbard,  J.,  said:  "It  was,  therefore,  both  the  duty  and  the  right  of 
the  plaintiffs  to  appear  and  defend  Bonk  in  the  action  against  him  for  the  al- 
leged trespass.  In  so  doing,  they  were  substantially  defending  their  own  act, 
and  in  this  sense  should  \yi  regarded  as  substantially  parties  to  tlie  action  in 
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the  place  of  Ronli.     Tlicy  have,  therefore,  the  same  right  to  use  the  jndg- 
ment  as  an  estoppel  against  the  adverse  party  that  Ronk  would  have." 

It  is,  however,  only  those  who  have  enjoyed  all  the  privileges  above  enu- 
merated, collectively,  that  are  concluded  by  the  judgment  or  decree:  C'ecii  v. 
Cecil,  19  Md.  72;  81  Am.  Dec.  G2Gj  Wells  ou  Res  Adjudicata,  sec.  18;  Her- 
man on  Estoppel,  sec.  135.  And  in  Schroeder  v.  Lalirman,  26  Minn.  87,  it 
was  decided  that  a  party  seeking  to  avail  himself  of  a  judgment  as  an  estop- 
pel, on  the  ground  that  he  in  fact  defended  the  action  resulting  in  the  judg- 
ment, must  not  only  have  defended  that  action,  but  must  have  done  so  openly 
to  the  knowledge  of  the  opposite  party,  and  for  the  defense  of  his  own  inter- 
ests. The  fact  that  he  employed  an  attorney  who  appeared  for  the  defendant 
-of  record,  and  that  he  appeared  as  a  witness  for  the  defendant,  was  held  not 
to  be  sufficient.  But  generally  one  who,  though  not  a  party  to  the  record, 
defends  or  prosecutes  an  action  by  employing  counsel,  paying  costs,  and  doing 
those  things  that  are  generally  done  by  a  party,  will  be  bound  by  the  judg- 
ment rendered  therein:  McKamee  v.  Moreland,  26  Iowa,  96;  Stoddard  v. 
Thoni'pson,  31  Id.  80;   Wood  v.  Ensel,  63  Mo.  194;  1  Greenl.  Ev.,  sec.  123.. 

Persons  ix  Privities  with  Parties  to  Action  are  Equally  Con- 
cluded by  the  judgment  rendered  therein.  Privies  are  those  who  claim 
imder  or  in  right  of  parties,  or  who  stand  in  mutual  or  successive  rela'^ion- 
«hip  to  the  same  rights  of  property.  A  man  may  become  a  privy  by  being 
made  responsible  over  to  another  by  positive  law,  or  he  may  make  himself  a 
privy  by  covenanting  for  the  results  or  consequences  of  a  suit  between  other 
parties;  and  in  either  case  the  judgment  will  be  conclusive  against  him,  pro- 
vided he  be  notified  of  the  pendency  of  the  suit,  and  called  upon  to  defend 
the  same.  A  judgment  obtained  in  good  faith  is  as  conclusive  upon  privies 
as  upon  the  parties  themselves:  Tarleton  v.  Tarleton,  4  Maule  &  S.  20;  Sec- 
■ond  National  Bank  of  Erie  v.  Ocean  National  Bank,  11  Blatchf.  362;  Clark  v. 
Carrington,  7  Cranch,  308;  Murray  v.  Lovejoy,  2  Cliff.  191;  Lovejoy  v.  J/ur- 
ray,  3  Wall.  1 ;  Robhina  v.  Chicago  City,  4  Id.  657;  Salle  v.  Light,  4  Ala.  700; 
39  Am.  Dec.  317;  Belden  v.  Seymour,  8  Conn.  304;  21  Am.  Dec.  661;  City  of 
Bloomington  v.  Roush,  13  111.  App.  339;  Davenport  v.  Burnett,  51  Ind.  3£9; 
Warjield  v.  Davis,  14  B.  Mon.  33;  Emery  v.  Fowler,  39  Me.  326;  63  Am.  Dec. 
627;  Durham  v.  Giles,  52  Me.  206;  Atkinson  v.  White,  60  Id.  396;  Weld  v. 
Nichols,  17  Pick.  538;  Lipscomb  v.  Postell,  38  Miss.  476;  77  Am.  Dec.  651; 
State  V.  Coste,  36  Mo.  437;  King  v.  Chase,  15  N.  H.  9;  41  Am.  Dec.  675;  LU- 
tleton  V.  Ricliardson,  34  N.  H.  179;  66  Am.  Dec.  759;  Kip  v.  Brigham,  7 
Johns.  168;  Lawrence  v.  Hunt,  10  Wend.  80;  25  Am.  Dec.  539;  Beers  v.  Fin- 
ney, 12  Wend.  309;  Rapelye  v.  Frince,  4  Hill,  119;  40  Am.  Dec.  267;  Craig 
V.  Ward,  1  Abb.  App.  454;  3  Keyes,  387;  Freer  v.  Stotenhur,  2  Abb.  App. 
189;  Calkins  V.  Allerton,  3  Barb.  171;  Ehle  v.  Bingltam,  7  Id.  494;  Monroe  v. 
Delavan,  26  Id.  16;  Jamia  v.  Sewall,  40  Id.  449;  Bates  v.  Stanton,  1  Duer, 
79;  Catlin  v,  Hansen,  1  Id.  309;  Mayor  v.  Troy  Jb  L.  R.  R.  Co.,  3  Lans.  270; 
Castle  V.  Noyes,  14  N.  Y.  329;  Thomas  v.  Huhhell,  15  Id.  405;  Methodist 
Churches  of  New  York  v.  Barker,  18  Id.  463;  Bridgepoi-t  Ins.  Co.  v.  Wilson,  34 
Id.  275;  Binsse  v.  Wood,  37  Id.  526;  Krekeler  v.  RUter,  62  Id.  372;  Thompson 
V.  McGregor,  81  Id.  592;  Masser  v.  Strickland,  17  Serg.  &  R.  354;  Emns  v. 
Commonwealth,  8  Watts,  398;  Garher  v.  Commonwealth,  7  Pa.  St.  265;  Giradin 
V.  Dean,  49  Tex.  243;  Walker  v.  Ferinn,  4  Vt.  523;  Spencer  v.  Dearth,  43  Id. 
98;  Krall  v.  Lihbey,  53  Wis.  292;  Herman  on  Estoppel,  sec.  139;  Wells  on 
Res  Adjudicata,  sec.  87. 

•Judgment,  when  Conclusive  against  Surety  of  Defendant,  or 
AQA1N3T  Onb  Who  IS  LoABLE  ovEK  TO  DEFENDANT. — This  subject  is  did- 
cuBsed  at  length  in  the  note  to  Charles  v.  Hoshins,  83  Am.  Dec.  380-390. 
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UhSATISFIBD  JtTDGMBNT  IN  ASSUMPSIT  FOR  MoNET  LOANED  13  NOT  BaR  to  an 

action  on  the  case  betwecu  the  same  parties,  for  deceit  on  account  of 
false  and  fraudulent  representations  made  by  the  defendant  in  procuriug 
the  loan.  But  the  value  of  the  judgment  in  assumpsit  should  be  consid- 
ered by  the  jury  in  assessing  the  damages  in  the  second  action. 
Whsse  Evidence  Excluded  is  not  Set  out  in  Becokd,  the  appellate  court 
will  assume  that  it  was  rightly  excluded. 

Action  on  the  case.    The  opinion  states  the  facts. 

Warren  R.  Perce,  for  the  plaintiff. 

Colwell  and  Barney,  for  the  defendant. 

By  Court,  Durfee,  C.  J.  Two  questions  are  raised  by  the 
petition.  The  first  is  this:  The  plaintiff  lends  the  defendant 
money  on  the  faith  of  the  defendant's  representation  that  he 
has  property.  The  defendant  failing  to  repay  the  money  when 
due,  the  plaintiff  sues  him  for  it  in  assumpsit,  and  recovers 
judgment,  which  remains  unsatisfied.  The  plaintiff  after- 
wards sues  the  defendant  in  case  for  deceit  on  account  of  the 
representation,  alleging  it  to  have  been  false  and  fraudulent. 
The  defendant  pleads  the  judgment  in  assumpsit  in  bar  of  the 
action.  Is  the  plea  good?  We  think  it  is  not.  The  two  ac- 
tions are  neither  identical  nor  inconsistent.  The  plaintiff, 
when  he  sues  in  assumpsit,  aflBrms  the  contract,  and  sues  to 
recover  for  a  breach  of  it.  The  plaintiff,  when  he  sues  in  case 
for  deceit,  also  aflBrms  the  contract,  and  sues  for  damages  for 
the  fraud  by  which  he  was  led  to  enter  into  it.  The  case  is 
clearly  distinguishable  from  the  case  where  A  sells  goods  to 
B,  being  induced  to  sell  them  by  B's  false  and  fraudulent 
representation  that  he  has  property,  and  suing  B  for  the  price, 
recovers  judgment  therefor,  and  then  sues  B  in  trover  for  the 
conversion  of  the  goods.  Here  the  two  actions  are  inconsistent; 
for  A,  when  he  sues  B  in  assumpsit,  afBrms  the  contract  and 
treats  B  as  the  purchaser;  whereas,  when  he  sues  B  in  trover, 
he  is  obliged  to  disaffirm  the  contract,  claiming  that  the  goods 
were  not  sold,  but  fraudulently  obtained,  the  sale  being  void, 
and  that  he  is  still  the  owner;  and  this,  after  he  has  prose- 
cuted the  contract  to  judgment,  the  law  will  not  permit  him 
to  do,  because  the  judgment  in  assumpsit  conclusively  aflBrms 
the  title  of  B.  In  the  case  at  bar,  if  the  false  representation, 
instead  of  having  been  made  by  the  defendant,  had  been  made 
by  a  third  person,  the  unsatisfied  judgment  against  the  de- 
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fendamt  would  evidently  not  bar  an  action  on  the  case  for 
deceit  against  such  third  person.  But  we  can  see  no  differ- 
ence in  principle  between  such  a  case  and  a  case  in  which  the 
false  representation  is  made  by  the  defendant  himself:  Wanzcr 
V.  De  Baum,  1  E.  D.  Smith,  261.  The  plaintiff  in  such  case^ 
of  course,  would  not  necessarily  be  entitled  to  recover  the  full 
value  of  the  goods  sold,  or  money  lent,  but  it  would  be  the  duty 
of  the  jury  in  assessing  the  damages  to  consider  the  value  of 
the  judgment  in  assumpsit,  and  if  the  judgment  were  thought 
to  have  any  value,  to  reduce  the  assessment  accordingly. 

The  second  question  arises  under  a  special  plea  in  bar 
pleaded  by  the  defendant,  which  sets  up  that  the  defendant^ 
after  the  judgment  in  assumpsit,  applied  to  take  the  poor 
debtor's  oath;  that  the  plaintiff,  being  cited,  appeared  and 
opposed  the  application,  alleging,  among  other  objections,  the 
making  of  the  representation  as  aforesaid;  that  issue  was 
joined  on  said  allegation;  that  the  magistrate,  after  full  hear- 
ing, decided  said  allegation  in  favor  of  the  defendant,  and 
allowed  him  to  take  the  oath,  etc.,  "  as  by  the  record,  etc.^ 
more  fully  appears."  The  plaintiff  replied  nul  tiel  record. 
The  defendant,  in  his  petition,  asks  for  a  new  trial,  because 
the  court  erred  in  excluding  the  evidence  offered  by  the  de- 
fendant under  said  plea.  The  petition  is  accompanied  by  an 
agreed  statement  of  facts,  which  sets  forth  that  the  defendant 
offered  evidence  in  support  of  the  allegations  of  said  plea,  and 
of  the  decision  of  the  magistrate,  which  was  excluded;  but 
neither  the  petition  nor  the  statement  shows  what  the  evi- 
dence was  which  was  offered.  We  doubt  whether  an  allow- 
ance, or  a  refusal  to  allow  the  taking  of  the  poor  debtor's  oath, 
is  a  judgment  entitled  to  effect  as  such  by  way  of  estoppel  be- 
yond the  effect  which  the  statute  gives;  but  if  so,  we  still 
think  the  defendant  does  not  show  that  he  is  entitled  to  a  new 
trial,  for  we  cannot,  without  knowing  what  the  evidence  was 
which  was  offered,  decide  that  it  was  improperly  rejected,  for 
it  may  have  been,  not  record,  but  merely  oral  testimony.  We 
must  presume  that  the  court  decided  correctly  until  the  con- 
trary appears. 

We  do  not  think  the  defendant  is  entitled  to  a  new  trial 
on  the  other  grounds  assigned. 

Petition  dismissed. 


Jddoment  when  not  Bar  to  Another  Action:  Sea  Umlaufv.  Umlaufy 
67  Am.  Rep.  880;  Ireland  v,  Emmerson,  47  Id.  364;   FeUon  v.  Smith,  45  Id. 
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454;  Dulaney  v.  Payne,  40  IJ.  203;  Perry  v.  Dklxrson,  39  Id.  663;  Hetaequie 
V.  Byers,  38  Id.  775,  note  778;  Chriaman  v.  Harman,  26  Id.  387;  MaUoney  v. 
JJoran,  10  Id-  335;  Simpson  v.  Pearson,  99  Am.  Dec.  577,  note  582,  where 
other  cases  in  that  series  are  collected. 
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ADMntI8TBAT0R  UNDER  LaWS  OF  OnB  StATE   CAJi   INIX)R8E  NoTB    SO    as    tO 

enable  the  indorsee  to  sue  in  another  state,  where  there  are,  in  the  latter 
state,  no  claims  against  the  estate  of  his  intestate. 

Note  Given  to  Two  Joint  Administrators  mat  be  Transferred  bt 
One  of  Them,  where  it  is  given  for  a  debt  due  to  the  estate  of  their 
intestate. 

Administrators  Appointed  in  State  of  their  Own  Domicile,  and  Also 
IN  State  of  their  Intestate's  Domicile,  may  transfer,  in  the  former 
state,  a  note  given  to  the  estate,  although  they  may  be  liable  to  account 
in  the  latter  state  for  the  proceeds  of  such  transfer. 

Payment  to  Patee  of  Note  Made  by  Maker,  after  Notice  of  Indorse- 
ment given  to  the  latter  by  the  indorsee,  cannot  avail  as  against  the 
indorsee. 

Paper  Seal  Pasted  on  Note  of  Corporation  does  not  Render  It  Non- 
neootiable,  where  there  was  no  vote  of  the  corporation  authorizing  the 
making  of  a  note  under  seal,  the  note  did  not  purport  to  be  under  seal, 
the  seal  was  not  the  corporate  seal,  and  the  treasurer,  who  was  a  witness, 
did  not  testify  that  it  was  his  seal,  or  that  it  was  put  on  by  him.  The 
seal,  in  such  case,  may  be  regarded  as  a  mere  excess. 

Debt.     The  opinion  states  the  case. 

W.  W.  and  S.  T.  Douglas^  for  the  plaintiff. 

Charles  E.  Gorman  and  Ambrose  Feeley^  for  the  defendant. 

By  Court,  Stiness,  J.  The  plaintiflT  sues,  as  indorsee,  upon 
two  notes  given  by  the  defendant  corporation  to  William  H. 
Kelly  and  James  Duffy,  administrators  upon  the  estate  of 
William  E.  Duffy.  It  is  admitted  that  William  E.  Duffy  died 
in  Connecticut;  that  these  persons  were  appointed  administra- 
tors in  Connecticut,  and  also  in  the  state  of  New  York,  where 
both  of  them  reside;  and  that  the  defendant  corporation,  by 
its  treasurer  duly  authorized,  gave  the  notes  in  the  settlement 
of  a  debt  admitted  to  be  due  from  the  corporation  to  the  estate 
of  William  E.  Duffy.  April  8,  1881,  after  the  notes  were  due, 
the  defendant  paid  six  hundred  dollars  on  account  to  James 
Duffy,  one  of  the  administrators,  under  an  arrangement  made 
with  him  to  settle  the  whole  indebtedness  at  a  future  time  for 
the  face  of  the  notes,  without  interest.     After  this,  and  befora 
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April  23,  1881,  William  II.  Kelly,  the  other  administrator, 
"for  himself  and  James  Duffy,  administrators  of  estate  of  Wil- 
liam E.  Dufify,  deceased,"  indorsed  one  of  the  notes,  and  de- 
livered the  other,  which  was  made  payable  to  the  plaintiff  as 
attorney,  and  by  him  indorsed  in  blank  to  plaintiff,  for  his 
fees  for  legal  service  rendered  in  settlement  of  the  estate,  his 
bill  having  been  subsequently  allowed  by  the  surrogate  in 
New  York,  in  Kelly's  account,  to  the  amount  of  three  thou- 
sand dollars.  Thereupon  the  plaintiff  notified  the  defendant 
of  his  ownership  of  the  notes,  and  demanded  payment.  April 
oOj  1881,  after  such  notice,  the  defendant  paid  to  James  Duffy, 
administrator,  nine  hundred  dollars  more,  and  took  from  him 
a  general  release,  under  seal,  of  all  claims  of  the  estate  of 
William  E.  Duffy  against  the  defendant,  and  particularly  of 
the  notes  in  question;  the  balance,  as  agreed,  to  be  paid  when 
Duffy  should  obtain  and  surrender  the  notes. 

Upon  this  state  of  facts  several  questions  arise. 

1.  Can  an  executor  or  administrator  under  the  laws  of  one 
state  indorse  a  note  so  as  to  enable  the  indorsee  to  sue  in  an- 
other state? 

This  question  was  fully  examined  and  discussed  in  Petersen 
V.  Chemical  Bank,  32  N.  Y.  21,  88  Am.  Dec.  298,  the  court  sus- 
taining such  an  indorsement.  So,  also,  in  Riddick  v.  Moore, 
65  N.  C.  382;  Barrett  v.  Barrett,  8  Me.  353;  and  in  Hutchins  v. 
State  Bank,  12  Met.  421,  the  same  doctrine  was  sustained. 

While  there  are  cases  Avhich  hold  to  the  contrary, — e.  g., 
Thompson  v.  Wilson,  2  N.  H.  291;  Dial  v.  Gary,  14  S.  C.  573; 
Steams  v.  Burnham,  5  Me.  261;  17  Am,  Dec.  228, — the  im- 
derlying  considerations  on  which  such  decisions  rest  seem 
to  be  that  an  administrator's  authority  does  not  extend  be- 
yond the  jurisdiction  of  the  state  in  which  he  is  appointed, 
and  that  to  give  effect  to  such  an  indorsement  would  really 
amount  to  administration  in  another  state,  to  the  possible  det- 
riment of  resident  creditors.  This  last  consideration  does  not 
apply  in  the  case  before  us,  for  it  does  not  appear  that  there 
are  any  creditors  of  William  E.  Duffy  in  this  state. 

Upon  the  other  grounds,  the  cases  which  uphold  the  transfer 
Beem  to  us  to  stand  upon  the  better  reason.  The  title  to  a  ne- 
gotiable instrument  passes  by  indorsement,  and  if  indorsed  by 
an  administrator,  who  is  the  representative  of  the  deceased 
owner  in  the  proper  settlement  of  an  estate,  and  without 
affecting  the  rights  of  other  parties,  why  should  its  effect  be 
limited  to  the  boundaries  of  the  state  where  the  deceased 
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lived  ?  Not  only  would  this  limit  the  negotiability  of  tin)  in- 
strument, but  it  would  cast  upon  an  administrator  the  unneces- 
sary burden  of  procuring  letters  of  administration  in  another 
state  simply  to  collect  an  admitted  debt.  Moreover,  suppose 
the  administrator,  indorsee,  and  maker  lived  in  the  same  state 
at  the  time  of  the  indorsement,  but  that  the  maker  subse- 
<iuently  removed  to  another  state,  could  it  be  claimed  that  the 
indorsee  would  be  barred  from  suing  in  the  second  state  be- 
cause his  title  came  through  an  administrator  who  would 
himself  be  incapable  of  bringing  suit  in  that  state?  Yet  the 
elements  of  title  in  the  case  supposed  would  be  the  same  as 
in  the  case  in  question.  We  see  no  reason  why  the  residence 
of  the  maker  should  affect  or  control  the  plaintiff's  title  or  liis 
right  to  sue.  The  right  of  action  is  transitory;  the  holder  of 
a  note  must  collect  of  the  maker  where  he  can  find  him.  If, 
therefore,  as  against  the  maker,  the  holder's  title  to  a  note  is 
good,  his  right  of  action  should  be  good  also.  We  therefore 
hold  that,  in  a  case  like  this,  in  which  no  interests  but  those 
of  the  parties  to  the  note  are  involved,  —  and  we  say  this  with- 
out passing  upon  the  effect  of  a  transfer  when  there  are  credi- 
tors in  this  state, — an  administrator  in  another  state  may 
transfer  a  note  upon  which  the  indorsee  may  sue  in  this  state. 
2.  Can  a  note  given  to  two  joint  administrators  be  trans- 
ferred by  one  of  them?  There  is  no  question  that  one  of  two 
€xecutor8  or  administrators  may  transfer  notes  held  by  the 
deceased,  for  the  reason  that  the  several  persons  are  consid- 
ered as  holding  one  oflBce,  and  in  the  settlement  of  the  estate, 
the  act  of  one  is  equivalent  to  the  act  of  all;  the  power  of  the 
office  may  be  fully  exercised  by  one,  for  each  takes  the  whole 
in  his  representative  capacity,  and  not  a  moiety:  Stone  v.  Union 
Savings  Bank^  13  R.  I.  25.  When,  therefore,  administrators, 
in  collecting  assets,  take  a  note  payable  to  themselves  as  ad- 
ministrators, though  the  form  of  the  obligation  be  changed, 
its  character  is  the  same;  it  is  still  a  debt  due  to  the  estate, 
not  to  them  personally,  and  its  proceeds  are  assets  of  the 
estate.  We  see  no  reason,  therefore,  why  the  same  rule  should 
not  apply  as  though  the  obligation  remained  in  its  original 
form.  The  case  is  quite  different  from  the  ordinary  case  of 
joint  payees,  who  may  have  adverse  interests,  and  where  each 
is  entitled  to  hold  his  moiety  of  the  obligation  until  he  sees 
fit  to  part  with  it.  In  the  ordinary  cases  of  joint  payees,  ex- 
cepting, of  course,  copartnerships,  neither  one  represents  the 
other;  one  alone,  therefore,  cannot  transfer  a  note  without  tha 
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other.  But  where  one  represents  the  whole,  as  a  partner  or  an 
administrator,  the  rule  should  follow  the  reason.  And  thus  it 
has  been  held  in  Bogert  v.  Hertel,  4  Hill,  492,  where  the  cases 
upon  this  point  were  carefully  examined.  See  also  1  Daniel  on 
Negotiable  Instruments,  sec.  268;  and  1  Parsons  on  Notes  and 
Bills,  159.  Most  of  the  cases  to  which  we  have  been  referred 
by  the  defendant  are  cases  of  individual  joint  payees  and 
cases  of  partners  after  dissolution.  In  Sanders  v.  Blain^s 
AdmWs,  6  J.  J.  Marsh.  446,  22  Am.  Dec.  86,  the  court  said 
that  the  administrator  and  administratrix  might  have  sued 
jointly  or  individually,  but  as  the  administrator  had  under- 
taken to  act  individually,  not  as  administrator,  he  could  not 
transfer  the  note  without  the  other  payee.  Smith  v.  Whiting,  9 
Mass.  334,  is  commented  on  in  Bogert  v.  Hertel,  supra.  In  the 
present  case,  the  notes  were  given  for  dififerent  amounts,  and  in 
different  tenor,  for  a  debt  due  to  the  estate  represented  by  the 
administrators.  They  were,  therefore,  assets  of  the  estate, 
and  as  such  we  hold  that  they  could  be  dealt  with  as  other 
assets  of  the  estate  by  either  administrator. 

3.  Could  the  administrators  in  New  York  transfer  in  that 
state  a  note  on  which,  by  reason  of  the  domicile  of  the  in- 
testate, they  were  accountable  in  Connecticut?  If  the  admin- 
istrators in  New  York  were  not  the  same  as  the  administrators 
in  Connecticut,  clearly  they  could  not,  for  in  that  case  tho 
property  in  the  notes  would  not  have  passed  to  them.  But 
they  were  the  same  persons.  Under  their  dual  authority  they 
had  the  whole  of  the  estate.  The  transfer  does  not  show  in 
which  capacity  Kelly  claimed  to  act.  We  do  not  think  that 
'the  mere  fact  that  he  acted  in  New  York,  though  he  might 
ultimately  be  accountable  in  Connecticut,  rendered  his  act  in- 
valid. The  validity  of  an  administrator's  act  depends  upon 
its  character  rather  than  upon  the  locality  where  it  is  done. 
Judge  Story,  in  Trecothick  v.  Amtin,  4  Mason,  16,  35,  says: 
"A  will  bequeathing  personal  estate  conveys  that  property 
wherever  it  may  be  situated,  if  the  will  is  made  according  to 
the  law  of  the  place  of  the  testator's  domicile.  And  it  has 
never  been  supposed  that  it  was  indispensable  to  the  assertion 
of  a  title,  derived  under  such  will,  that  there  should  be  a 
probate  in  every  place  where  such  property  was  situated." 
In  this  case,  as  also  in  Hutchins  v.  State  Bank,  12  Met.  421, 
transfers  of  property  by  foreign  executors  were  recognized. 
In  Wilkins  v.  Ellett,  9  Wall.  740,  a  payment  to  a  foreign 
administrator  was  held  to  be  good  against  an  administrator 
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afterwards  appointed  in  the  state  "where  the  debtor  resided. 
Many  cases  might  be  cited  where  payments  of  debts  outside 
■of  the  jurisdiction  of  the  court  appointing  the  representative 
have  been  upheld. 

In  Shakespeare  v.  Fidelity  etc.  Co.,  97  Pa.  St.  173,  it  was 
held  that  United  States  coupon  bonds,  deposited  with  the 
defendant  for  safe-keeping,  were  properly  delivered,  in  Phila- 
<lelphia,  to  a  foreign  executor.  Very  often  the  powers  given 
to  executors  by  wills  are  broader  than  those  which  the  law 
gives  to  an  administrator,  and  most  of  the  cases  on  this 
point  relate  to  executors.  But  with  reference  to  the  settle- 
ment of  the  estate,  their  powers  and  duties  are  the  same.  In 
either  case,  however,  the  letters  testamentary  of  an  executor 
have  no  greater  extraterritorial  force  than  letters  of  admin- 
istration. What  an  executor  can  do  as  the  representative  of 
the  deceased,  regardless  of  special  powers,  an  administrator 
may  do.  In  the  recent  case  of  McCord  v.  Thompson,  92  Ind. 
565,  it  was  held  that  a  note  given  to  administrators  in  Illinois, 
for  goods  sold,  made  payable  in  Indiana,  could  be  collected 
by  the  administrators  in  the  latter  state,  even  against  the 
<;laim  of  an  administrator  appointed  in  Indiana.  If  an  exec- 
utor or  administrator  can  dispose  of  property  outside  of  the 
jurisdiction  where  he  is  appointed,  there  is  no  good  reason 
why  he  should  be  required  to  be  within  the  limits  of  the  juris- 
diction when  he  makes  the  transfer.  In  many  cases  it  may 
be  quite  necessary  for  him  to  be  present  at  the  place  where 
the  property  is,  in  order  to  carry  out  the  transfer. 

From  this  review  of  the  law,  it  appears  that  the  notes  could 
be  legally  transferred  from  Kelly,  as  administrator,  to  the 
plaintiff.  From  the  testimony,  it  appears  that  they  were 
transferred  for  adequate  consideration  in  part  payment  of  a 
claim,  which  was  subsequently  passed  upon  and  allowed,  for 
3,  larger  sum  than  the  amount  of  the  notes,  by  the  surrogate 
in  New  York.  While  the  evidence  shows  that  the  transfer 
was  made  by  Kelly  as  soon  as  he  learned  that  his  co-admin- 
istrator, Duffy,  had  taken  steps  to  collect  the  notes,  and  that 
it  may  have  been  made  to  prevent  Duffy  from  getting  the  pro- 
<;eed8  of  the  notes  into  his  hands,  still  we  cannot,  simply  from 
this,  infer  that  it  was  fraudulent,  when  it  appears  to  have  been 
made  upon  good  consideration,  and  with  immediate  notice  to 
the  defendant.  The  testimony  shows  that  the  transfer  of  the 
notes  to  the  plaintiff  was  talked  over  at  the  time  of  the  settle- 
ment, April  30,  1881.     A  payment  made  after  such  notice 
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could  not  avail  as  against  the  plaintiff,  who  then  held  the^ 
notes,  and  who  had  demanded  payment. 

One  more  question  remains.  A  paper  *5eal  was  pasted  upon 
one  of  the  notes,  and  the  defendant  claims  that  this  made  it 
non-negotiable.  The  vote  of  the  corporation  did  not  authorize 
the  treasurer  to  make  a  note  under  seal;  the  note  itself  does 
not  purport  to  be  under  seal;  it  is  not  the  seal  of  the  corpora- 
tion; and  the  treasurer,  who  has  been  a  witness,  did  not  state 
that  it  was  his  seal,  or  that  he  put  it  on.  In  other  respects,  it 
is  in  the  form  of  an  ordinary  negotiable  promissory  note.  We 
think,  therefore,  that  we  must  consider  the  paper,  as  suggested 
by  plaintiff's  counsel,  "  a  pi6ce  of  unnecessary  ornament,"  or, 
in  the  words  oi  Jones  v.  Horner.  60  Pa.  St.  214,  disregard  "the- 
eeal  as  a  mere  excess." 

We  conclude,  therefore,  that  the  plaintiff  is  entitled  to  re- 
cover the  amount  due  upon  the  notes  when  they  came  into  hi* 
hands. 

Judgment  for  plaintiff. 

Power  op  Foreign  Admixistrator  to  Sue  in  Another  State:  See  Der- 
ringer V.  Derringer,  1  Am.  St.  Rep.  150,  note  160,  where  other  cases  are  col- 
lected; Reynolds  v.  McMullen,  54  Am.  Rep.  386;  Equitable  L.  A.  Society  v. 
Vogel,  62  Id.  344;  Petersen  v.  CJiemical  Bank,  88  Am.  Dec.  298,  note  308,. 
where  other  cases  in  that  series  are  collected. 

Right  of  Assignee  of  Foreign  Administrator  to  Suk  in  Another. 
State.  See  note  to  Derringer  v.  Derringer,  1  Am.  St.  Rep.  160;  Petersen  v. 
Chemical  Bank,  5S  Am.  Dec.  298,  note  310,  where  this  subject  is  discussed. 

Seal,  Effect  of  on  Negotiabilitt  of  Instrument:  See  Conine  v.  Junc- 
tion &  B.  a.  B.  Co.,  89  Am.  Dec.  230,  note  236;  Clapp  v.  County  qf  Cedar,  6S 
Id.  678. 
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ri5  Rhode  Islakd,  141.] 

Leoal  Tttls  to  Shares  of  Corporate  Stock,  Assignable  only  on  Book» 
of  the  corporation,  does  not  pass  by  an  assignment  of  the  shares  which  i» 
neither  made  nor  recorded  on  the  books  of  the  corporation. 

Equitable  or  Executory  Right  or  Interest  in  Corporate  Stock  i» 
HOT  Attachable  under  the  Rhode  Island  statute. 

Trespass  on  the  case. 

A,  and  A.  D.  Payne  and  Benjamin  Lapham,  for  the  plaintiff. 

Charles  P.  Robinson,  for  the  defendant. 

By  Court,  Durfee,  C.  J.     This  is  an  action  on  the  case  to 
recover  damages  of  tlie  defendant  corporation  for  refusing  to 
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the  plaintiff  the  rights  of  a  stockholder  in  the  corporation. 
The  plaintiff  claims  to  be  entitled  to  one  hundred  shares  of 
stock  formerly  attached  as  the  property  of  one  Morton  C. 
Fisher,  in  an  action  against  him,  and  sold  on  execution  under 
a  judgment  recovered  against  Fisher  in  said  action,  the  plain- 
tiff being  the  purchaser.  The  defendant  contests  the  right  of 
the  plaintiff,  on  the  ground,  among  other  grounds,  that  Fisher 
had  no  legal,  and  therefore  no  attachable,  interest  or  title. 
Prior  to  February  8,  1875,  said  shares  belonged  to  Isaac 
Hartshorn,  and  stood  in  his  name  on  the  corporation  books. 
On  February  8,  1875,  Isaac  Plartshorn,  by  his  attorney*?  in 
London,  transferred  said  shares  by  deed  of  assignment  to  Mor- 
ton C.  Fisher,  then  in  London.  The  shares  were  attached  as 
aforesaid,  as  the  property  of  Fisher,  February  16,  1875.  At 
that  time  they  stood  in  the  name  of  Hartshorn  on  the  books 
of  the  corporation.  They  were  never  afterwards  transferred 
into  the  name  of  Fisher  on  the  books;  but  on  September  4, 
1876,  they  were,  at  the  request  of  Fisher,  transferred  on  the 
books  of  the  corporation  to  George  Earl  Church,  the  transfer 
being  signed  "  Morton  C.  Fisher,  by  William  S.  Slater,  Treas- 
urer." The  sale  on  execution  to  the  plaintiff  took  place  March 
20,  1882.  The  charter  of  the  corporation  provides  that  the 
"  shares  shall  be  transferred  in  such  manner  as  shall  be  pre- 
scribed by  the  by-laws  of  said  corporation."  One  of  the  by- 
laws enacts:  "  The  stock  shall  be  assignable  only  on  the  books 
of  the  company,  by  the  person  in  whose  name  the  same  ap- 
pears, or  by  his  legal  representative;  but  no  transfer  shall  be 
made  or  certificate  issued  thereupon  until  the  certificate  origi- 
nally issued  be  surrendered  and  canceled."  The  defendant 
contends  that  by  force  of  this  provision  and  by-law,  the  legal 
title  of  the  hundred  shares  was,  on  February  16,  1875,  when 
the  attachment  is  claimed  to  have  been  made,  in  Hartshorn, 
and  that  Fisher  had,  under  the  assignment  to  him,  only  an 
equitable  or  beneficial  title,  which,  however  good  it  may  have 
been  between  him  and  Hartshorn,  was  not  attachable.  The 
question  therefore  is,  whether  the  shares  were  attachable  as 
the  property  of  Fisher  on  February  16,  1875. 

The  plaintiff  contends:  1.  That  Fisher  had  the  legal  title; 
and  2.  That  the  shares  were  attachable  even  if  he  had  only 
an  eouitable  or  executory  title.  We  do  not  think  he  had  the 
legal  title.  It  seems  to  us  that  it  is  impossible  to  hold  that 
shares  which  are  "  assignable  only  on  the  books,"  can  be  as- 
signed so  as  to  pass  the  legal  title  by  an  assignment  neither 
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made  nor  recorded  on  the  books.  This  is  the  view  which  has 
generally  prevailed  in  the  courts  where  the  question  has  arisen: 
Fisher  v.  Essex  Bank^  5  Gray,  373;  Blanchard  v.  Dedham  Gas 
Light  Co.,  12  Id.  213;  Marlborough  Mfg.  Co.  v.  Smith,  2  Conn. 
579;  Northrop  v.  Newton  etc.  Turnpike  Co.,  3  Id.  544;  Ship-man 
V.  Mim  Ins.  Co.,  29  Id.  245;  Naglee  v.  Pacific  Wharf  Co.,  20 
Cal.  529;  State  Ins.  Co.  v.  Sax,  2  Tenn.  Ch.  507;  Williams 
V.  Mechanics^  Bank  of  New  Haven,  5  Blatchf.  59;  Brown  v.  Ad- 
ams, 5  Biss.  181;  Broadway  Bank  \.  McElrath,  13  N.  J.  Eq.  24; 
Black  V.  Zacharie,  3  How.  483;  Otis  v.  Gardner,  105  111.  436; 
Farmers^  Nat.  Gold  Bank  v.  Wilson,  58  Cal.  600;  Application  of 
TJiomas  Murphy,  51  Wis.  519;  Union  Bank  v.  Laird,  2  Wheat. 
390;  Pittsburg  etc.  R.  R.  Co.  v.  Clarke,  29  Pa.  St.  146.  Some 
of  these  cases  hold  that  an  attachment  of  shares  of  stock,  as 
the  property  of  the  person  in  whose  name  they  stand,  will  pre- 
vail over  a  prior  bona  fide  transfer  for  value  not  made  nor  re- 
corded on  the  books,  though  others  hold  that  the  transfer  is 
entitled  to  priority  notwithstanding  that  it  carries  only  an 
equitable  title.  The  case  of  Fisher  v.  Essex  Bank,  supra,  is  a 
case  in  which  the  attachment  was  sustained  with  great  force 
of  reasoning,  the  opinion  being  delivered  by  Chief  Justice 
Shaw. 

The  attachment  here,  therefore,  was  not  good  unless  an  equi- 
table or  executory  right  or  interest  in  stock  is  attachable  under 
our  statute.  At  common  law,  an  equitable  right  or  interest  in 
personal  property  is  not  attachable:  Freeman  on  Executions, 
sec.  116;  and  it  is  natural  to  suppose  that  the  intention  of  the 
statute,  in  subjecting  corporate  stock  to  attachment  and  levy, 
was  simply  to  put  it  on  a  par  with  other  personal  property. 
This  view  accords  with  the  language  of  the  statute.  It  is  "the 
shares  of  the  defendant,"  or  his  "  stock  or  shares,"  and  not  his 
right  or  interest  in  the  stock  or  shares,  which,  in  the  words  of 
the  statute,  may  be  attached  or  levied  upon:  Gen.  Stats.  R.  I., 
c.  196,  see.  21;  c.  197,  sec.  9;  c.  212,  sees.  18-20;  Pub.  Stats. 
R.  I.,  c.  207,  sec.  22;  c.  208,  sec.  9;  c.  223,  sees.  20-22.  The 
officer  with  process  is  authorized  to  make  attachment  or  levy 
by  leaving  a  copy  of  the  writ  or  execution  with  an  officer  of 
the  corporation.  Evidently  the  idea  is,  that  the  copy  shall  op- 
erate by  way  of  notice  or  garnishment  to  designate  and  hold 
the  stock  in  the  charge  of  the  corporation  for  the  purpose  of 
the  attachment  or  levy;  and  it  can  accomplish  this  effectually 
only  when  the  stock  stands  in  the  name  of  the  defendant  on 
the  books  of  the  corporation.    If  the  defendant  does  not  appear 
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on  the  hooks  as  a  stockholder,  the  copy  conveys  no  knowledge 
of  what  stock  is  intended  to  be  attached,  unless  the  corpora- 
tion happens  to  be  otherwise  informed  that  the  defendant  is  a 
^transferee  by  transfer  not  on  the  books.  The  statute,  more- 
over, makes  it  the  duty  of  an  officer  of  the  corporation  served 
with  a  copy  of  the  writ  to  render  an  account  on  oath  of  what 
«tock  or  shares  the  defendant  had  in  the  corporation  when  the 
-writ  was  served.  It  cannot  be  supposed  that  it  was  the  inten- 
tion of  the  statute  to  make  it  the  duty  of  the  officer  to  render 
this  account  from  information  obtained  otherwise  than  officially 
or  from  the  books.  For  how  can  the  officer  render  an  account 
of  what  stock  or  shares  the  defendant  had,  if  by  "  stock  or 
shares  "  the  statute  means  not  only  the  stock  or  shares  stand- 
ing in  the  name  of  the  defendant  on  the  books,  but  also  stock 
or  shares  transferred  in  any  other  manner  so  as  to  vest  in  him 
an  equitable  or  executory  title?  Certificates  of  stock  are  often 
issued  with  blank  assignments  with  power  printed  on  their 
backs.  A  stockholder,  in  order  to  transfer  the  equitable  title 
to  the  stock,  has  only  to  indorse  and  deliver  such  a  certificate, 
leaving  the  blanks  to  be  filled  by  the  holder.  A  certificate  so 
indorsed  will  pass  from  hand  to  hand,  carrying  the  equitable 
title  with  it,  like  a  note  payable  to  bearer.  Now,  suppose  that 
A,  a  stockholder  of  record,  so  transfers  his  shares  to  B,  and 
that  a  creditor  of  B  issues  a  writ  against  him  directing  the 
attachment  of  the  stock  or  shares  of  the  defendant,  which  is 
served  by  leaving  a  copy  with  the  coi^poration.  The  copy  will 
only  inform  the  corporation  that  the  stock  or  shares  of  B  are 
attached,  but  not  what  stock  or  shares  B  has,  if  he  can  have 
any  not  shown  by  the  books,  nor  what  stock  or  shares  are  in- 
tended to  be  reached  by  the  attachment.  But  directly  B  passes 
the  certificate  to  C,  and  C,  filling  the  blanks,  perfects  his. title 
by  transfer  on  the  books,  the  corporation  having  no  knowledge 
that  the  shares  transferred  are  the  shares  intended  to  be  at- 
tached. Now,  can  it  be  that  the  corporation  is  bound  by  the 
attachment?  It  is  if  the  plaintiff^'s  construction  is  correct.  It 
€eems  to  us  that  if  the  general  assembly  had  intended  such  a 
•construction,  it  would  liave  shown  its  intention  by  providing 
some  surer  and  more  efficient  procedure.  It  seems  to  us,  too, 
tliat  such  a  construction  is  repugnant  to  the  clear  indications 
of  the  statute.  It  may  be  said  that  the  corporation  might  pro- 
tect itself  by  inquiry  of  the  attaching  creditor.  Sometimes  it 
iniglit,  perhaps,  but  certainly  not  always;  and  we  see  no  rea- 
eon  to  think  that  it  was  ever  intended  to  subject  the  corporation 
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to  the  burden  and  risk  of  such  an  inquiry.  An  attachment,. 
to  be  really  such,  ought  to  operate  as  a  taking  and  holding  of 
the  thing  attached. 

The  plaintiff  cites  no  case  to  this  point.  The  only  cases 
bearing  upon  the  point  which  we  have  found  are  Foster  v. 
Potter^  37  Mo.  525,  and  Middletown  Savings  Bank  v.  Jarvis,  35 
Conn.  372.  In  those  cases  it  was  held  that  an  equity  of  re- 
demption in  stock,  transferred  on  the  books  of  the  corporation 
by  way  of  mortgage  to  the  mortgagees,  was  liable  to  levy,  or  to- 
attachment  and  levy,  under  the  statutes  of  those  states.  But 
the  decisions  were  largely  influenced  by  the  language  of  the 
statutes,  the  statutes  recognizing  the  right  to  take  stock  under 
encumbrance,  and  providing  a  carefully  contrived  procedure 
for  the  identification  of  the  rights  or  shares  taken  and  sold, 
and  for  the  protection  of  all  concerned:  See  Gen.  Stats.  Mo.,, 
c.  160,  sees.  25,  26,  53;  Gen.  Stats.  Conn.,  c.  2,  sec.  19;  c.  14,. 
sec.  237.  It  would  seem,  moreover,  that  in  both  states,  cer- 
tainly in  Connecticut,  the  statutes  in  express  terms  extend  not 
only  to  "  stock  or  shares,"  but  to  "  rights  or  shares  ";  and  in 
the  Connecticut  case  the  court  say  "the  language  is  broad, 
and  expressly  includes  not  only  the  shares  of  stock,  but  the 
rights  in  them,"  as  a  reason  for  holding  that  equitable  rights 
are  subject  to  attachment  and  levy.  We  do  not  think  the 
cases  are  entitled  to  much  weight  here,  our  statute  being  so 
different.  The  plaintiff  directs  our  attention  to  the  General 
Statutes  of  Rhode  Island,  chapter  212,  section  19,  which  pro- 
vides that  the  officer's  deed  of  stock  sold  on  execution  "  shall 
vest  in  the  purchaser  all  the  defendant's  right,  title,  and  in- 
terest in  such  shares  so  sold,"  and  contends  that  the  language 
covers  all  interests,  equitable  as  well  as  legal.  This  argument, 
it  seams  to  us,  involves  the  fallacy  known  as  arguing  in  a 
circle,  or  begging  the  question;  for  it  is  a  deed  given  in  pur- 
suance of  a  valid  levy  and  sale  which  is  to  have  this  effect; 
and  therefore,  unless  an  equitable  right  is  subject  to  levy  and 
sale,  a  deed  to  carry  out  such  levy  and  sale  is  of  no  avail.  It 
is  clear  that  if  such  rights  were  subject  to  levy  and  sale,  a  sale 
of  them  without  identification  or  any  disclosure  in  regard  to 
them,  as  the  sale,  if  authorized,  might  be  made,  would  gener- 
ally be  nothing  but  a  most  unconscionable  sacrifice.  In  Beck- 
with  V.  Burrough,  14  R.  I.  366,  51  Am.  Rep.  392,  we  decided 
that  shares  of  stock  were  liable  to  attachment  and  execution 
sale  as  the  property  of  the  defendant,  notwithstanding  his  pre- 
vious transfer  of  them  on  the  corporation  books,  if  the  transfer 
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■was  made  in  fraud  of  the  attaching  creditor.  "Wo  fo  decided, 
not  without  a  good  deal  of  hesitation,  being  pressed  by  the  lan- 
guage of  the  statute,  on  the  ground  that  the  transfer,  being 
fraudulent  and  void  as  against  the  creditor,  might  be  treated 
as  to  him  as  a  mere  nullity.  In  the  case  at  bar  we  are  asked 
to  go  further,  and  hold  that  shares  which  are  assignable  only 
on  the  corporation  books  are  liable  to  attachment  and  execu- 
tion sale,  as  the  property  of  a  defendant,  when  they  have  not 
been  so  assigned  to  him  and  do  not  stand  in  his  name,  if  they 
have  been  assigned  to  him  by  transfer  not  on  the  books,  so  as 
to  vest  in  him  an  equitable  title.  We  have  come  to  the  con- 
clusion, after  a  careful  study  and  consideration  of  the  subject 
under  the  statute,  that  we  cannot  so  decide:  See  also  BecJcvnth 
V.  Burrough,  13  R.  I.  294,  298. 

The  circumstances  of  this  particular  case  are  such  as  appeal 
to  us  strongly  in  favor  of  the  plaintiff,  but  we  do  not  find  that 
they  are  such  as  will  entitle  us  to  decide  in  his  favor  without 
holding  what  we  are  not  prepared  to  hold,  namely,  that  merely 
equitable  rights  in  stock  are  liable  to  attachment  and  execu- 
tion sale.  We  do  not  think  the  corporation  is  subject  to  any 
estoppel;  for,  though  the  writ  issued  against  Fisher,  directing 
the  attachment  of  his  stock  and  shares  in  consequence  of  in- 
formation received  partly  from  "William  S.  Slater,  who  was 
the  treasurer  of  the  corporation,  that  the  shares  had  been 
transferred  to  Fisher,  it  does  not  appear  that  the  information 
was,  or  was  understood  to  be,  that  the  shares  had  been  trans- 
ferred upon  the  corporation  books.  "Whether,  if  the  informa- 
tion given  had  been  that  the  shares  had  been  transferred  upon 
the  books,  it  could  have  created  an  estoppel  which  would  avail 
the  plaintiff,  we  need  not  decide. 

Judgment  for  defendant  for  costs. 


Assignment  of  CJorporatb  Stock  wrrHOtrr  EJntbt  of  Transfer  on  the 
books  of  the  corporation,  as  required  by  statute,  is  invalid  as  against  attach- 
ing creditors  of  the  assignor  without  notice:  Fort  Madison  Lumber  Co.  v. 
Batavkiii  Bank,  60  Am.  Rep.  789.  No  transfer  of  stock  is  valid  until  the 
same  is  entered  upon  the  books  of  the  corporation,  under  the  California  stat- 
ute: See  Weston  v.  Bear  River  it- A.  W.  <t  ^f.  Co.,  63  Am.  Dec.  117,  note  120, 
where  other  cases  in  that  series  are  collected;  State  v.  Harris,  36  Id.  460. 

Stock  Sold  but  not  Legally  Transferred,  when  Open  to  Attach- 
ment BY  Creditors  of  Vendor:  See  Colt  v.  Ives,  81  Am.  Dec.  161,  note  lCi». 
M-here  other  cases  in  that  series  are  collected. 

Attachability  of  Equitable  Interest:  See  Thacherv.  Chambers,  42  Aui. 
Dec.  431.  note  432;  Reed  v.  Upton,  20  Id.  645,  note  547;  Badlam  y.  Tucker 
11  Id.  202. 
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Windsor  v.  Brown. 

fl5  Rbodb  Island,  182.J 

SuKXABT  Jurisdiction  of  Court  cannot  bb  Invoked  to  C!ompel  Attor- 

KET  to  pay  over  to  his  client  money  collected  by  the  former,  when  the 

client  haa  obtained  a  judgment  therefor  against  the  attorney,  and  thereby 

changed  the  relation  of  attorney  and  client  to  that  of  debtor  and  creditor. 

Petition.    The  opinion  states  the  case. 
Cyrus  M.  Van  Slyck,  for  the  petitioner. 
George  T.  Brown,  pro  se  ipso. 

By  Court,  Stiness,  J.  The  petitioner  asks  for  an  order  of 
the  court  requiring  the  respondent,  an  attorney  at  law,  to  pay 
over  a  balance  of  money  due  to  her  upon  an  execution  which 
she  holds  against  him.  It  is  admitted  that  he  collected  a 
•claim  for  her;  that  upon  a  disagreement  between  them  about 
the  amount  he  was  entitled  to  retain  for  services,  she  brought 
suit  against  him  and  recovered  judgment;  and  that  he  has 
paid  over  to  her  something  more  than  he  claimed  he  ought  to 
pay,  but  less  than  the  amount  of  the  judgment  in  her  favor. 
''As  stated  in  Bums  v.  Allen,  15  R.  I.  32,  it  is  not  the  province 
of  the  court,  in  a  proceeding  of  this  kind,  to  adjust  accounts 
between  counsel  and  client.  Neither  does  the  court  under- 
take to  collect  disputed  claims  for  clients  against  attorneys 
in  whom  there  has  been  an  unfortunate  and  misplaced  confi- 
dence. Nevertheless,  when  an  officer  of  the  court  withholds 
funds  unconscionably,  or  to  an  amount  clearly  above  any  legal 
<;laim,  the  court,  not  undertaking  to  settle  the  exact  sum  that 
may  be  due,  but  to  enforce  good  faith  and  fair  dealing,  will 
require  its  officer  to  pay  so  much  as  is  beyond  dispute.  In 
such  a  case,  the  question  before  the  court  is  that  of  honesty, 
and  the  fair  performance  of  official  duty.  In  Balshaugh  v. 
Frazer,  19  Pa.  St.  95,  Black,  C.  J.,  said:  "If  the  client  is  dis- 
satisfied with  the  sum  retained,  he  may  either  bring  suit 
against  the  attorney,  or  take  a  rule  upon  him.  In  the  latter 
case,  the  court  will  compel  immediate  justice,  or  inflict  sum- 
mary punishment  on  the  attorney,  if  the  sum  retained  be  such 
as  to  show  a  fraudulent  intent.  But  if  the  answer  to  the  rule 
•convinces  the  court  that  it  was  held  back  in  good  faith,  and 
believed  not  to  be  more  than  an  honest  compensation,  the  rule 
will  be  dismissed,  and  the  client  committed  to  a  jury  trial." 
5ee  also  In  re  Harvey,  14  Phila.  287. 

In  the  case   before  us  the  petitioner  claims  that,  as  the 
amount  due  has  been  determined  by  suit  and  judgment,  the 
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balance  is  unlawfully  detained,  and  should  be  subject  to 
the  order  of  the  court.  But  this  is  not  so.  The  respondent 
cites  authority  to  the  eflFect  that  a  client  in  proceeding  by  one 
process  waives  the  right  to  proceed  by  the  other.  In  Cottrell  v. 
Finlayson,  4  How.  Pr.  242,  the  language  seems  to  imply  that,  as 
remedies  by  suit  and  by  summary  process  are  concurrent,  the 
election  of  one  is  a  waiver  of  the  other,  because  there  should 
not  be  two  suits  to  recover  the  same  debt.  If  this  is  so,  it  fol- 
lows that  a  petitioner  seeking  a  summary  order  will  be  bound 
by  that  order  as  to  the  amount  which  may  be  left  to  be 
claimed  for  fees.  Instead,  therefore,  of  saying  that  one  reten- 
tion is  so  illegal  or  unjust  as  to  call  for  the  interference  of  the 
court,  or  that  another  retention,  though  possibly  too  large,  is 
still  within  the  range  of  reasonable  and  lawful  dispute,  the 
court  would  become  the  tribunal  to  try  the  question  of  fees, 
involving  also  questions  of  fact.  We  do  not  need  to  go  so  far 
as  to  decide  whether  the  election  of  one  remedy  is  a  waiver  of 
the  other.  This  involves  the  question  whether  an  application 
to  compel  an  attorney  to  pay  over  a  balance  which  he  has  no 
claim  to  hold  deprives  either  of  the  parties  of  his  right  to  a 
jury  trial  as  to  the  amount  that  may  fairly  be  disputed  be- 
tween them.  It  is  not  clear  that  the  disputable  and  the 
indisputable  claims  are  one  and  the  same  debt.  They  cer- 
tainly stand  on  diflferent  grounds.  Bat  there  can  be  no  ques- 
tion that,  where  a  client  has  obtained  a  judgment  for  the 
whole  amount  due  him,  he  has  thereby  waived  his  right  to 
summary  process,  for  the  parties  no  longer  stand  in  the  sim- 
ple relation  to  each  other  of  counsel  and  client.  The  re- 
spondent is  not  before  the  court  simply  as  its  officer.  He  is 
the  petitioner's  judgment  debtor.  The  summary  jurisdiction 
of  the  court  cannot  be  invoked  when  the  relation  of  attorney 
and  client  has  been  changed  to  that  of  debtor  and  creditor. 
As  stated  in  In  re  Davies,  15  Week.  Rep.  46,  "the  money 
owing  from  Davies,  which  has  been  received  by  him  as  at- 
torney, has  been  converted  into  a  judgment  debt,  and  no 
longer  exists  as  the  debt  which  was  due  from  bim  as  ed 
attorney." 

See  also  Bohanan  v.  Peterson,  9  Wend.  503,  where  the  client 
had  taken  a  note  from  the  attorney. 

The  petition  must  therefore  be  dismissed. 


Power  op  Courts  to  Exkrcisk  Summary  Jurisdiction  ovkb  ATToRSBTSi 
See  Bums  v.  Allen,  ante,  p.  844,  and  note  where  this  subject  is  discussed. 
Attornet  is  Officer  of  Court:  Case  of  Austin,  28  Am.  Dec.  657. 
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People's  Savings  Bank  in  Providence  v.  Wilcox. 

ri5  Rrodr  Island,  258.J 
JrBEDIOTTON  OF  COTTRT  OF  LIMITED  JURISDICTION  MAT  BE  QUESTIONED  COL- 

LATEBALLT  and  disproved,  even  thongh  the  jarisdictional  fact  be  averred 
of  record,  and  actually  found  upon  evidence  by  the  court,  where  the  jur- 
isdiction depends  on  some  collateral  fact  which  can  be  decided  without 
going  into  the  case  on  its  merits.  But  where  the  question  of  jurisdiction 
is  involved  in  the  question  which  is  the  gist  of  the  suit,  so  that  it  can- 
not be  decided  without  going  into  the  latter  question,  the  judgment 
therein  is  collaterally  conclusive. 

C0UBT3  or  Probate  in  Ehope  Island  are  courts  of  limited  jurisdiction. 

Orant  of  Letters  of  Administration  on  Estate  of  One  Who  did 
NOT  Reside  within  Jurisdiction  of  the  court  making  the  grant  at  the 
time  of  his  death  is  void,  and  may  be  attacked  collaterally. 

Interpleader.    The  opinion  states  the  case. 
James  Tillinghast,  for  the  complainant. 
Edwin  D.  Mc Guinness,  for  respondent  Wilcox. 
Oeorge  T.  Brown,  for  the  other  respondents. 

By  Court,  Durfee,  C.  J.  Mary  A.  Wilcox  died  November 
4,  1882,  leaving  on  deposit,  in  the  People's  Savings  Bank,  in 
the  city  of  Providence,  the  sum  of  about  eight  hundred  dollars. 
Shortly  before  her  death,  she  made  a  gift  causa  mortis  of  the 
money  to  the  defendant  George  A.  Sayer,  delivering  to  him 
the  bank-book  to  that  intent,  in  trust,  nevertheless,  to  pay 
from  said  money  her  debts  and  funeral  expenses,  and  to  pay 
the  residue  over  to  one  Emma  B.  Moshier,  her  cousin.  She 
was,  when  she  died,  and  for  some  time  had  been,  a  domiciled 
inhabitant  of  the  city  of  Providence,  resident  therein,  though 
she  had  at  a  previous  period  resided  in  the  town  of  Tiverton. 
Shortly  after  her  death,  to  wit,  on  December  4,  1882,  the  de- 
fendant Holder  N.  Wilcox,  her  uncle,  and  one  of  her  next  of 
kin,  was  appointed  administrator  on  her  estate  by  the  court  of 
probate  of  Tiverton,  on  his  application,  wherein  she  was  de- 
scribed as  "late  of  Tiverton,  deceased."  Subsequently,  to 
wit,  on  March  11,  1885,  the  defendant  George  A.  Sayer  was 
appointed  administrator  on  her  estate  by  the  municipal  court 
of  the  city  of  Providence,  a  court  exercising  probate  jurisdic- 
tion in  said  city.  The  defendants  both  claim  the  deposit, 
Wilcox  as  administrator,  and  Sayer  both  as  administrator  and 
as  donee  cav^a  mortis.  The  question  is.  Which  of  the  two  is 
entitled  to  it? 

Sayer  contends  that  the  court  of  probate  of  Tiverton  had  no 


Feb.  1886.]    People's  Savings  Bank  v.  Wilcox.  895 

Jurisdiction  to  appoint  Wilcox,  and  that  his  appointment  is 
therefore  null  and  void.    Wilcox  contends  that  his  appoint- 
ment cannot  be  questioned  collaterally,  but  must  be  presumed 
to  be  valid  until  it  is  set  aside  in  some  direct  proceeding. 
There  is  a  diversity  of  decision  upon  the  question  raised  by 
this  contention.     The  conflict  is  irreconcilable.     The  reasons 
are  strong  on  both  sides.     On  the  one  side  it  is  urged  that 
when  a  court,  even  though  it  be  an  inferior  tribunal,  has  juris- 
diction under  particular  circumstances,  its  decision  that  the 
circumstances  exist  ought  to  be  as  conclusive,  until  set  aside 
in  some  direct  proceeding,  as  its  decision  on  any  other  ques- 
tion of  fact  in  the  case.     This  is  a  view  which  strongly  com- 
mends itself  when  the  parties    have   been   heard;    but  the 
question  may  be  decided  by  default,  though  the  practice  is  a 
bad  one,  without  hearing  and  without  any  actual  notice,  when 
the  notice  is  by  publication  or  posting,  the  parties  having  no 
reason  to  be  on  the  lookout  for  notice  from  a  court  which  has 
no  jurisdiction.     The  appointment  of  Wilcox  was  made  with- 
out hearing.     Again,  it  is  urged  that,  for  the  security  of  per- 
sons dealing  with  the  administrator  on  the  supposition  that 
he  had  been  properly  appointed,  the  appointment  ought  to  be 
sustained.     There  is  great  cogency  in  point  of  policy  in  this 
argument.     We  have  been  greatly  inclined  to  yield  to  it.    But 
on  the  other  hand,  the  question  arises.  How  upon  principle  can 
a  court  acquire  jurisdiction  by  simply  deciding  that  it  has  it, 
when  the  circumstances  which  are  necessary  to  give  it  do  not 
exist?    We  have  come  to  the  conclusion,  after  much  consid- 
eration, that  the  rule  applicable  to  courts  of  limited  jurisdic- 
tion, which  is  the  better  established  on  principle  and  authority, 
is  this:  that  where  the  jurisdiction  depends  on  some  collateral 
fact  which  can  be  decided  without  going  into  the  case  on  its 
merits,  then  the  jurisdiction  may  be  questioned  collaterally 
and  disproved,  even  though  the  jurisdictional  fact  be  averred 
of  record,  and  was  actually  found  upon  evidence  by  the  court 
rendering  the  judgment:  Chew  v.  Holroyd,  8  Ex,  249;  Bunbury 
V.  Fuller,  9  Id.  Ill;   Wanzer  v.  Rowland,  10  Wis.  8;  Clark  v. 
Holmes,  1  Doug,  (Mich.)  390;  Holyoke  v.  Raskins,  5  Pick.  20; 
IG  Am.  Dec.  372;  Jochumsen  v.  Suffolk  Savings  Bank,  3  Allen, 
87;  Culver's  Appeal,  48  Conn.  165;  Sears  v.  Terry,  26  Id.  273, 
285;  Fowle  v.  Coe,  63  Me.  245;  Salladay  v.  Bainhill,  29  Iowa, 
555;   Wyatt's  AdmW  v.  Rambo,  29  Ala,  510,  520;    68  Am,  Dec. 
89;   Wilson  v.  Frazier,  2  Humph.  30;  Johnson  v.  Corpenning^ 
4  Ired.  216;  44  Am.  Dec,  106;  Moore  v.  Smith,  11  Rich,  569, 


896  People's  Savings  Bank  v.  Wilcox.  [R.  L 

577;  73  Am.  Dec.  122;  Burns  v.  Van  Loan,  29  La.  Ann.  560;. 
Miller  v.  Joneses  Adrn'r,  26  Ala.  247;  Brown  v.  Foster,  6  R.  I, 
564;  1  Smith's  Lead.  Cas.  *820.  But  on  the  other  hand,  where- 
the  question  of  jurisdiction  is  involved  in  the  question  which 
is  the  gist  of  the  suit,  so  that  it  cannot  be  decided  without 
going  into  the  latter  question,  then  the  judgment  is  collaterall}' 
conclusive,  because  the  question  of  jurisdiction  cannot  be  re- 
tried without  partly  at  least  retrying  the  case  on  its  merits^ 
which  is  not  permissible  in  a  collateral  proceeding:  Brittain 
V.  Kinnaird,  1  Brod.  &  B.  432;  Regina  v.  Bolton,  1  Q.  B.  66; 
Basten  v.  Carew,  3  Barn.  &  C.  649;  Cave  v.  Mountain,  1  Man. 
&  G.  257;  Staples  v.  Fairchild,  3  N.  Y.  41;  Angell  v.  Bobbins,. 
4  R.  I.  493.  The  distinctions  recognized  in  the  rule  as  stated 
seem  to  have  been  observed  by  this  court  in  deciding  the  cases 
of  Brown  v.  Foster,  6  Id.  584,  and  Angell  v.  Bobbins,  4  Id. 
493,  above  cited. 

We  think  the  courts  of  probate  of  this  state  are  technically 
courts  of  limited  jurisdiction.  They  seem  to  be  recognized  as 
such  in  the  Public  Statutes  of  Rhode  Island,  chapter  181,  sec- 
tion 5.  Similar  courts  have  been  treated  as,  or  decided  to  be, 
such  in  other  New  England  states:  Wattles  v.  Hyde,  9  Conn. 
10;  Sears  v.  Terry,  26  Id.  273;  Overseers  of  Fairfield  v.  Gullifery 
49  Me.  360;  77  Am.  Dec.  265;  Fowle  v.  Coe,  63  Me.  245;  Holden 
V.  Scanlin,  30  Vt.  177;  Hathaway  v.  Clark,  5  Pick.  490;  Joch- 
umsen  v.  Suffolk  Savings  Bank,  3  Allen,  87.  Mary  A.  Wilcox^ 
it  is  admitted,  did  not  reside  in  Tiverton  when  she  died, 
though  such  residence  was  necessary  to  give  the  court  of  pro- 
bate of  Tiverton  jurisdiction.  It  follows  that  the  grant  of  let- 
lers  of  administration  to  the  defendant  Wilcox  was  void,  and 
may  be  treated  as  a  nullity  in  the  present  suit;  for  the  ques- 
tion of  residence  is  a  collateral  question  which  can  be  tried 
by  itself.  A  decree  will  therefore  be  entered  directing  the 
payment  of  the  deposit  to  the  defendant  Sayer,  but  under  th» 
circumstances  it  will  be  without  costs. 


JuRisDionoN  OT  Probatk  Court,  whktheb  and  whbn  hat  bx  Coi> 
LATERALLY  QuKSTiONED:  See  Johtuon  V.  Becaley,  27  Am.  Rep.  276,  note 
286;  Roderigaa  v.  Bkist  River  S.  F.,  20  Id.  556;  Tmonsend  v.  Toumsend,  94  Am. 
Dec.  185,  note  194,  where  other  cases  are  collected. 

Determination  of  Jurisdictional  Facts  cannot  bb  Collateballt  At- 
tacked: See  WUhera  v.  PaUeraon,  86  Am.  Dec.  643,  note  654,  where  other 
cases  in  that  series  are  collected. 

Domicile  ov  Decedent  is  Place  of  Primary  and  Exclusive  Probats 
Jurisdiction  in  Settlement  of  his  Estate:  Leonard  v.  Putnam,  12  Am. 
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Rep.  106;  Satcher  v.  Saicher,  91  Am.  Dec.  498,  note  508,  where  other  cases 
in  that  series  are  collected. 

Probate  Court,  whether  Covkt  of  Limited  Jurisdiction:  See  Jofni' 
son  V.  Beazley,  27  Am.  Rep.  276;  Hoderigas  v.  East  River  S.  /.,  20  Id.  555; 
Tovmsend  v.  Townaeiul,  94  Am.  Dec.  185,  note  194,  where  other  cases  in  that 
series  are  collected. 

The  frinoifai.  case  is  distinguished  in  Thornton  v.  Baler,  post,  p.  925. 


Parker  v.  Kemington. 

[15  Bhodb  Island,  300.] 
AcKOWLEDOMENT  OF  Debt  ^Iade  TO  STRANGER,  and  not  intended  to  ba 
commnnicated  to  the  creditor,  will  not  remove  the  bar  of  the  statnte  of 
limitations. 

Assumpsit.    The  opinion  states  the  case. 

Charles  H,  Page  and  Franklin  P.  Owen,  for  the  plaintiff. 

Simon  S.  Lapham  and  Louis  L.  Angell,  for  the  defendant. 

By  the  Court.  This  is  an  action  of  assumpsit  for  compen- 
sation for  services  rendered  by  the  plaintifif  to  the  defendant's 
intestate.  The  services  were  rendered  during  a  period  of 
more  than  twenty  years,  extending  down  to  a  short  time 
previous  to  the  death  of  the  intestate.  The  defense  was  the 
general  issue,  and  also  the  statute  of  limitations,  to  which 
the  plaintiff  set  up  in  reply  a  new  promise.  The  jury  returned 
a  verdict  for  the  plaintiff  for  two  thousand  dollars.  The  dam- 
ages were  clearly  excessive,  unless  there  was  evidence  of  a  new 
promise  to  lift  the  bar  of  the  statute;  for  there  was  no  testi- 
mony to  show  that  the  services  were  worth  more  than  three 
dollars  per  week.  The  only  testimony  of  a  new  promise  was 
given  by  Esek  King,  a  nurse,  who  took  care  of  the  intestate 
during  his  last  illness.  He  testified  that  the  deceased  told 
him  that  he  wanted  the  plaintiff  to  be  well  paid  for  her  work. 
This  remark  is  very  general,  but  perhaps  might  warrant  the 
finding  of  a  new  promise  if  it  had  been  addressed  to  the  plain- 
tiff herself,  or  to  any  person  who  represented  her.  It  was  ad- 
dressed to  a  mere  stranger.  The  older  cases,  both  English 
and  American,  hold  that  an  acknowledgment  of  a  debt  to  a 
stranger  is  as  effectual  to  remove  the  bar  of  the  statute  as  on» 
made  to  the  creditor;  but  the  later  cases,  both  English  and 
American,  strongly  maintain  that  an  acknowledgment  to  a 
mere  stranger  is  ineffectual  to  remove  the  bar,  unless  it  was 
intended  to  be  communicated  to  the  creditor,  the  reason  being 
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that  otherwise  no  privity  is  established  between  the  parties  in 
respect  to  the  new  promise:  Wood  on  Limitations,  sec.  79,  p. 
193,  note;  1  Smith's  Lead.  Cas.  *726;  Bloomfield  v.  Bloomfield, 
7  111.  App.  261;  Parker  v.  Schuford,  76  N.  C.  219;  Bad-Timn  v. 
Roller,  9  Baxt.  409;  40  Am.  Rep.  97;  Edwards  v.  Culley,  i 
Hurl.  &  N.  377;  Fuller  v.  Redman,  26  Beav.  614.  We  find 
nothing  in  the  testimony  from  which  the  jury  could  infer  that 
the  intestate  intended  that  his  remark  should  be  communi- 
cated to  the  plaintiff.  We  have  no  reported  decision  upon 
this  point  in  this  state.  We  think  the  later  cases  rest  upon 
the  better  reason,  and  are  therefore  of  the  opinion  that  the  de- 
fendant is  entitled  to  a  new  trial,  unless  the  plaintiflf  will  re- 
mit one  half  of  the  verdict,  one  half  of  the  verdict  being  the 
most  she  would  be  entitled  to  claim  if  the  defense  of  the  stat- 
ute be  allowed. 


Acknowledgment  Sufficient  to  Take  Debt  out  of  Statute  of  Limi- 
tations: See  Manchester  v.  Braedtier,  1  Am.  St.  Rep.  829,  note  831,  where 
other  cases  are  collected. 

Whether  Aoknowlbdoment  Made  to  Stbanqer  is  Sufficient  to  Toll 
Statute  of  Limitations:  See  Stewart  v.  Oarrett,  57  Am.  Bep.  333,  aad  note 
334. 


American  Solid  Leather  Button  Co.  v.  Anthony. 

ri5  Rhode  Island,  838.  J 
Numbers  Arbitrarily  Chosen  may  be  Adopted  as  Trade-marks  by  a 
manufacturer  of  goods  to  designate  his  style,  and  his  quality  as  well. 
Bat  he  cannot  appropriate  to  his  exclusive  use  numbers  already  in  use, 
and  known  to  the  trade  as  applied  to  the  same  styles  of  goods. 

Bill  in  equity  for  an  injunction  and  an  account.  The 
opinion  states  the  case. 

W.  W.  and  S.  T.  Douglas,  for  the  complainant. 

Warren  R.  Perce,  for  the  respondent. 

By  Court,  Stiness,  J.  The  complainant  is  a  manufacturer 
of  buttons  and  nails  with  solid  leather  heads.  In  order  to  dis- 
tinguish the  diflferent  styles  which  it  manufactures,  it  has  as- 
signed certain  numerals,  arbitrarily  chosen, — e.  g.,  30,  40,  60, 
70,  111,  etc.,-^to  designate  different  styles  of  heads  on  its  ad- 
vertising cards  and  packing-boxes.  The  several  styles  made  by 
the  complainant  have  become  associated  with  and  known  by 
these  numerals  in  the  trade,  and  the  numerals  are  commonly 
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jnade  use  of  in  orders  and  other  designations  of  a  style  de- 
sired to  be  referred  to. 

The  defendants,  Anthony,  Cowell,  &  Co.,  have  procured  from, 
•other  parties  nails  of  different  styles,  similar  to  those  mad© 
by  the  complainant,  and  have  designated  them  by  the  same 
numerals  adopted  by  the  complainant  to  designate  the  cor- 
xesponding  styles  of  its  manufacture,  whereupon  the  com- 
plainant, claiming  the  several  numerals  adopted  by  it  as  its 
trade-mark,  brings  this  bill  for  an  injunction  and  account. 
The  first  question  presented  for  our  decision  is,  whether  the 
use  of  an  arbitrary  combination  of  figures  to  designate  the 
styles  of  goods  which  a  person  makes  is  entitled  to  protec- 
tion. The  defendants  claim  that  no  protection  can  be  given, 
because  such  figures,  by  denoting  the  style  or  quality  simply, 
and  not  origin  of  the  goods,  deceive  nobody,  and  hence  tlie 
rights  of  the  complainant  are  not  infringed.  There  is  some 
diversity  in  decisions  upon  this  point,  arising  mainly  from  dif- 
ferent assumptions  of  fact  by  the  courts.  Undoubtedly,  if  it 
be  assumed  that  a  given  mark  indicates  quality  only,  and  not 
origin,  it  will  follow  that  purchasers  of  goods  so  marked  have 
not  been  misled  thereby  into  the  supposition  that  they  were 
buying  a  complainant's  goods,  and  hence  he  would  show  no 
cause  for  relief  All  of  the  cases  cited  by  the  defendants  in 
support  of  their  claim,  that  numbers  indicating  style  or 
quality  cannot  be  protected,  are  based  upon  such  an  assump- 
tion. Where  the  premises  are  true,  no  fault  can  be  found  with 
the  conclusion.  But  it  by  no  means  follows,  as  a  rule  of 
law,  that  marks  indicating  style  or  quality  may  not  also  indi- 
cate origin,  and  thus  be  a  subject  of  trade-mark.  A  person  has 
the  right  to  aflBx  to  his  goods  any  device,  symbol,  or  name 
which  he  may  invent,  to  distinguish  such  goods  from  those 
made  by  other  people.  When  the  symbol  becomes  known  in 
connection  with  his  name,  it  serves  as  a  sign  and  pledge  of 
the  origin  of  the  goods.  People  do  not  often  stop  to  read  all 
that  may  be  printed  on  a  label;  nor  do  they  always  know  the 
changes  that  are  made  in  firms  or  business  names.  Hence 
it  is  that  the  sight  of  a  familiar  symbol,  inducing  one  to  pur- 
chase goods  to  which  the  symbol  does  not  properly  belong,  to 
the  injury  of  him  who  devised  it  to  mark  his  own  goods,  is 
the  gravamen  of  the  law  of  trade-marks. 

Within  limits  which  are  well  defined,  a  combination  of  let- 
ters or  figures,  arranged  for  convenience  or  to  attract  atten- 
tion, may  serve  the  purpose  of  a  trade-mark,  as  well  as  a  de- 
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vice  invented  or  arbitrarily  selected.  So  a  person  may  have- 
different  symbols  for  different  grades  of  goods,  which  in  th& 
same  way  will  indicate  both  quality  and  origin  with  respect 
to  the  goods  so  marked. 

A  manufacturer  may  adopt  such  symbols,  not  simply  to 
mark  a  style  or  quality,  but  his  style  and  his  quality  as  well. 
He  is  entitled  to  have  his  stylp  and  his  quality  protected  from 
misrepresentation,  and  to  have  the  benefit  of  any  favorable 
reputation  they  may  have  gained.  The  doctrine  applicable 
to  cases  of  this  character  is  clearly  set  forth  in  Shaw  Stochinj 
Co.  V.  Maclc,  21  Blatchf.  1,  6,  as  follows:  "It  is  very  clear  that 
no  manufacturer  would  have  the  right  exclusively  to  appro- 
priate the  figures  1,  2,  3,  and  4,  or  the  letters  A,  B,  C,  and  D, 
to  distinguish  the  first,  second,  third,  and  fourth  quality  of 
his  goods  respectively.  Why?  Because  the  general  significa- 
tion and  common  use  of  these  letters  and  figures  are  such  that 
no  man  is  permitted  to  assign  a  personal  and  private  meaning 
to  that  which  has,  by  long  usage  and  universal  acceptation^ 
acquired  a  public  and  generic  meaning.  It  is  equally  clear, 
however,  that  if,  for  a  long  period  of  time,  he  had  used  the 
same  figures  in  combination,  as  *3214,'  to  distinguish  his  own 
goods  from  those  of  others,  so  that  the  public  had  come  to 
know  them  by  these  numerals,  he  would  be  protected.  The 
courts  of  last  resort  in  Connecticut,  in  Massachusetts,  and  in 
New  York  have  distinctly  held  this  doctrine:  Boardman  v. 
Meriden  Britannia  Co.,  35  Conn.  402;  95  Am.  Dec.  270;  Zaio- 
rcnce  Co.  v.  Lowell  Mills,  129  Mass.  325;  37  Am.  Rep.  362- 
Gillott  V.  EsterhrooJc,  48  N.  Y.  374;  8  Am.  Rep.  533;  the  nu- 
merals sustained  being  respectively  *  2340,'  *  523,'  and  '  303.' " 
In  this  case  the  numerals  "  830"  had  been  adopted  to  mark  a 
style  of  hose  made  by  thft  complainant,  viz.,  a  mottled  drab; 
and  although  the  label  used  by  the  defendants  bore  their  own 
and  not  the  complainant's  name,  an  injunction  was  granted 
against  their  use  of  the  numerals,  upon  the  ground  "  that  the 
complainant  had  used  these  numerals  long  enough  to  convey 
to  any  one  versed  in  the  nomenclature  of  the  trade  a  precise 
understanding  of  what  goods  were  intended,  when  the  nu- 
merals were  used  alone,  disconnected  from  any  intrinsic  in- 
formation." The  defendants  in  the  case  last  quoted,  as  in  the 
case  before  us,  were  dealers,  and  not  manufacturers. 

In  Manufacturing  Co.  v.  Trainer,  101  U.  S.  51,  strongly  re- 
lied on  by  the  defendants,  the  court  based  its  decision  upon 
the  fact  that  the  letters  "A.  C.  A."  denoted  quality  simply. 
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and  not  origin.  Judge  Clifford  dissented  from  this  conclusion 
of  fact.  If,  as  stated  in  that  case,  indication  of  origin  is  "  en- 
tirely overborne  by  the  patent  fact  that  the  label  discloses  the 
name  in  full  of  the  manufacturers,"  we  do  not  see  why  any 
trade-mark,  coupled  with  the  name  of  the  real  manufacturers, 
might  not  be  used,  for  according  to  the  language  of  the 
opinion,  the  indication  of  origin  by  the  use  of  the  trade-mark 
would  be  "  overborne  "  by  the  disclosure  of  the  maker's  name. 
We  do  not  think  the  court  meant  that  the  case  should  go  to 
this  extent.  It  simply  found  that  the  letters  in  that  case  did 
not  indicate  origin,  and  hence  dismissed  the  bill. 

Applying  the  rule  which  we  have  here  recognized,  we  come 
to  the  questions  of  fact  in  this  case.  It  appears  from  the  tes- 
timony that  the  numbers  "  60"  and  "  70"  were  used  by  T.  F. 
N.  Finch,  and  had  become  known  to  the  trade  as  applied  to 
the  same  styles,  before  the  complainant  used  them.  If  this  be 
so,  the  complainant  cannot  appropriate  these  numbers  to  its 
exclusive  use.  The  only  other  numbers  proved  to  have  been 
used  by  the  defendants,  Anthony,  Cowell,  &  Co.,  are  "30" 
and  "  111."  We  think  these  numbers  indicate  origin  as  well 
as  style.  The  fact  that  orders  for  goods  refer  to  numbers, 
which  have  become  associated  with  a  particular  style  of  nail 
only  by  the  complainant's  association  of  the  number  with  the 
style,  raises  a  natural  inference  that  persons  ordering  by  that 
number  suppose  they  are  ordering  both  goods  and  style  of 
complainant's  make.  We  therefore  think  that  in  the  use  of 
these  numbers,  as  against  the  defendants,  Anthony,  Cowell,  & 
Co.,  the  complainant  is  entitled  to  protection  according  to  the 
prayer  of  the  bill.  As  to  the  other  defendants,  in  the  absence 
of  testimony  to  show  their  use  of  any  numbers  claimed  by  the 
complainants  other  than  "  60 "  and  "  70,"  the  bill  must  be 
<lismi8sed.  

Numbers  mat  be  Valid  Trade-mark:  See  Lavntnce  Manufaeturing  Co. 
V.  LmoeU  Horiery  Co.,  37  Am.  Rep.  362,  note  365;  Comdee  v.  Deert,  5  Id. 
125;  FaOeinburg  v.  Lucy,  95  Am.  Dec.  76;  Boardman  y.  Meriden  BrUannia 
€o.,  95  IcL  270,  note  277,  where  other  cases  in  that  series  are  collected; 
also  28  Am.  Law  Reg.,  N.  S.,  173. 
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Perry  v.  Mount  Hope  Iron  Company. 

[15  Rhode  Island,  380.J 

'Where  Ofkeb  is  Made  in  One  State  and  Accepted  by  Telegraph  i» 
another,  the  contract  is  completed  in  the  latter  state  by  sending  the  tele- 
gram, notwithstanding  it  is  to  be  performed  in  the  former  state. 

Where  Acceptance  op  Offer  Reaches  Person  Who  Made  Offer,  it  is' 
immaterial  by  what  mode  the  acceptance  was  sent. 

Evidence  that  Scrap-iron  was  not  Kind  Adapted  for  Use  in  Defend- 
ant's Works  ought  not  to  be  excluded,  when  the  question  to  be  deter- 
mined is  whether  he  offered  to  bay  it  without  inspecting  it. 

Action  for  damages  for  refusal  to  fulfill  a  contract.  Th& 
opinion  states  the  case. 

Lemuel  H.  Foster^  for  the  plaintiflF. 

Augustus  S.  Miller  and  Arthur  L.  Brown,  for  the  defendant.. 

By  Court,  Durfee,  C.  J.  This  is  an  action  to  recover  dam- 
eges  of  the  defendant  corporation  for  refusing  to  receive  a  cargo- 
of  "  bolt  and  nut  scrap  and  boiler-plate  "  iron,  so  called,  which 
the  plaintiflf  claims  the  defendant  agreed  to  buy  at  the  rat& 
of  eighty-seven  and  a  half  cents  per  hundred,  delivered  at  its 
works  in  Somerset,  Massachusetts.  Upon  trial  in  the  court  of 
common  pleas,  the  jury  found  a  verdict  for  the  plaintiff.  The 
case  is  before  us  on  the  defendant's  petition  for  a  new  trial  for 
alleged  misrulings,  and  on  the  ground  that  the  verdict  was 
against  the  evidence  and  the  weight  thereof.  The  plaintiff 
lives  and  does  business  in  Providence.  The  defendant  is  a 
Massachusetts  corporation,  having  its  business  establishment 
in  Somerset,  Massachusetts.  Job  M.  Leonard  is  treasurer,, 
and  has  an  oflBce  in  Boston.  He  makes  purchases  for  the  de- 
fendant. 

On  the  trial  in  the  court  below,  the  plaintiff  put  in  testi- 
mony to  show  that  his  agent  visited  Leonard  April  30,  1885,. 
and  informed  him  that  the  plaintiff  had  the  "  nut  and  bolt 
shop  scrap,"  and  solicited  an  offer  for  it;  that  Leonard  offered 
eighty-seven  and  a  half  cents  per  hundred,  delivered  at  the 
company's  wharf,  and  the  agent  asked  him  to  let  the  offer  stand 
until  the  next  day,  which  Leonard  agreed  to  do;  and  that  the 
next  day  the  plaintiff  telegraphed  from  Providence  to  Leonard 
in  Boston,  accepting  the  offer.  The  defendant  did  not  admit 
that  the  offer  was  made  as  stated,  and  made  the  poijit  that,  if 
it  was  BO  made,  the  contract  was  not  completed  by  the  accept- 
ance until  the  acceptance  reached  him  in  Boston,  and  that 
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consequently  the  alleged  contract  was  a  Massachusetts  con- 
tract, and  not  being  in  writing,  was  invalid  under  the  Massa- 
chusetts statute  of  frauds,  which  was  put  in  proof.  The  court 
below  ruled  the  point  against  the  defendant,  holding  that  the 
contract  was  completed  in  Rhode  Island  by  sending  the  tele- 
gram. The  defendant  cites  a  few  cases  which  support  its 
position:  McCulloch  v.  Eagle  Ins.  Co.,  1  Pick.  278;  British  and 
American  Tel.  Co.  v.  Colson,  L.  R.  6  Ex.  108;  Langdell's  Cases 
on  Contracts,  sees.  1-18;  Langdell's  Summary  of  Contracts, 
sees.  14-16.  But  the  weight  of  authority  strongly  supports 
the  instruction  given  by  the  court:  1  Addjson  on  Contracts, 
*18,  note  1,  and  cases  there  cited;  Maclay  v.  Harvey,  32  Am. 
Rep.  40,  note.  This  contains  a  full  report  of  the  recent 
English  case,  Household  Fire  and  Carriage  Accident  Ins.  Co. 
V.  Grant,  L.  R.  4  Ex.  216.  The  case  was  decided  in  the 
court  of  appeal  July  1,  1879,  by  Thesiger  and  Bagallay,  L.  JJ., 
Bramwell,  L.  J.,  dissenting.  Its  doctrine  is,  that  the  contract 
is  binding  on  the  proposer  as  soon  as  a  letter  accepting  the 
proposal,  properly  directed  to  him,  is  posted  by  the  recipient, 
whether  it  reaches  the  proposer  or  not,  if  posted  without  un- 
reasonable delay,  and  the  post  is  the  ordinary  and  natural 
mode  of  transmitting  the  acceptance.  In  that  case,  the  letter 
did  not  reach  the  proposer,  and  Bramwell,  L.  J.,  who  dis- 
sented, conceded  that  "  where  a  posted  letter  arrives,  the 
contract  is  complete  on  posting."  In  the  case  at  bar,  the  ar- 
rival of  the  telegram  is  not  disputed.  We  are  of  opinion  that 
the  contract,  if  made,  was  completed  in  Rhode  Island,  and  ia 
a  Rhode  Island  contract,  notwithstanding  it  was  to  be  per- 
formed in  Massachusetts:  Hunt  v.  Jones,  12  R.  I.  265;  34  Am. 
Rep.  635.  If  there  be  any  question  that  the  telegraph  is  a 
natural  and  ordinary  mode  of  transmitting  such  an  accept- 
ance, that  is  a  question  of  fact  for  the  jury;  but  we  are  of  opin- 
ion that,  if  it  be  shown  that  the  acceptance  duly  reached  the 
defendant,  the  question  of  the  mode  —  no  mode  having  been 
specified  — is  immaterial. 

The  other  alleged  misrulings  were  on  the  admission  of  evi- 
dence. Evidence  was  admitted  to  show  that  the  plaintifiF  paid 
eighty  cents  per  hundred  for  the  "  nut  and  bolt  shop  scrap  " 
when  he  bought  it.  We  think  the  evidence  was  irrelevant.  The 
issue  did  not  turn  upon  any  question  of  price.  The  second  al- 
leged misruling  was  a  refusal  to  admit  testimony  offered  by  the 
defendant  to  show  that  the  scrap  tendered  by  the  plaintifiF  was 
not  the  kind  of  scrap  which  was  adapted  for  use  at  the  de- 
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fendant's  works.  We  think  the  testimony  should  have  beea 
admitted,  for  reasons  which  will  be  clearer  after  we  have  con- 
sidered the  second  ground  for  a  new  trial. 

The  second  ground  is,  that  the  verdict  was  against  the  evi- 
dence and  the  weight  thereof.  The  defendant  denies  ever 
making  any  offer,  as  stated  by  the  plaintiff.  The  offer,  if 
made,  was  made  to  the  plaintiff's  agent,  no  one  being  present 
but  the  plaintiff's  agent  and  Leonard.  The  agent  testified  as 
follows:  "  Saw  Mr.  Leonard  in  his  oflfice,  and  offered  him  some 
nut  and  bolt  shop  scrap.  He  asked  me  what  I  asked  for  it. 
I  told  him  I  wanted  him  to  make  me  an  offer,  and  he  said  he 
would  give  eighty-five  cents  a  hundred  for  it.  I  told  him  that 
•was  too  low,  but  that  I  could  deliver  it  to  his  wharf  by  vessel, 
I  thought.  I  asked  him  if  he  thought  he  could  not  give  me 
any  more.  He  said  he  could  give  me  eighty-seven  and  a  half 
cents  if  I  could  deliver  it  at  his  wharf  in  Somerset,  Massachu- 
setts. I  asked  him  to  let  the  offer  stand  until  the  next  day. 
He  said  he  would  do  so."  Leonard  testified  that  he  had  con- 
versation only  about  "  No.  1  iron,"  which  was  the  kind  used 
at  the  Somerset  works;  that  he  told  the  plaintiff's  agent  that 
he  must  have  it  guaranteed  No.  1,  or  must  inspect  it  himself; 
that  the  agent  agreed  to  leave  the  matter  open,  and  give  hira 
an  opportunity  to  see  it,  and  that  the  iron  tendered  was  not 
No.  1  iron.  We  think  the  testimony  very  clearly  shows  that 
it  was  not  No.  1.  The  defendant  adduced  several  dealers  who 
testified  that  it  was  the  custom  to  buy  inferior  scrap  by  in- 
spection only,  because  some  has  more  and  some  less  skeleton 
or  light  iron,  and  it  varies  in  value.  Their  testimony,  taken 
in  connection  with  the  samples  exhibited,  seems  to  us  very 
cogent.  The  plaintiff's  agent  alone  testifies  to  the  contrary  of 
this.  We  do  not  think  it  probable,  in  view  of  this  testimony, 
that  Leonard  would  have  made  his  offer  at  a  venture,  without 
seeing  the  scrap,  or  a  sample  of  it.  The  burden  of  proof  is  on 
the  plaintiff.  We  incline  to  think  that  the  verdict  is  against 
the  weight  of  the  evidence,  as  the  evidence  stands.  But  this 
state  of  the  proof  makes  apparent  the  value  of  the  testimony 
ruled  out;  for  it  is  improbable  that  Leonard  would  run  the 
risk  of  buying,  without  inspection,  scrap  which  was  not 
adapted  to  use  by  the  defendant,  and  therefore  the  testimony, 
if  admitted,  might  have  been  all  that  was  necessary  to  lead 
the  jury  to  render  a  verdict  for  the  defendant. 

Exceptions  sustained. 
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CoNTBACT  BY  Telegeaph,  WHEN  COMPLETE:  See  Hoos  V.  Myers,  53  Am. 
Rep.  634;  MouUon  v.  Kershaw,  48  Id,  516,  note  519;  Calhoun  v.  Atchiaon,  96 
Am.  Dec.  299;  Trevor  v.  Wood,  93  Id.  511,  note  515,  where  this  enbject  is 
<liacn38ed  at  length. 


Dalton  V.  Thurston. 

[15  Rhodk  Island,  418.J 
To   MaKK  PlTBCHASE   FRAUDULENT,  THERE  MUST  BE    FRAUDULENT  InTKNT. 

The  mere  fact  that  a  purchaser  is  deeply  insolvent  does  not  make  his 
purchase  invalid. 
Purchase  Made  bt  One  Accustomed  to  Carry  on  his  Business  in  Slip- 
shod Way,  and  culpably  ignorant  of  the  true  state  of  his  affairs, 
although  made  a  short  time  before  executing  an  assignment  for  tho  ben- 
efit of  his  creditors,  is  not  fraudulent,  when  there  is  nothing  to  show 
that  the  purchase  was  out  of  the  usual  course,  or  that  it  was  made  in 
anticipation  of  failure. 

Beplevin.    The  opinion  states  the  case. 

Charles  A.  Wilson  and  Thomas  A.  Jenckes,  for  the  plain tiflfs. 

John  D.  Thurston^  pro  se  ipso. 

By  Court,  Ddrfee,  C.  J.  This  is  replevin  for  lumber  valued 
at  two  thousand  five  hundred  dollars.  The  writ  was  served 
August  6,  1884.  The  case  is  tried  to  the  court  on  law  and  fact, 
jury  trial  being  waived.  The  testimony  shows  that  the  de- 
fendant's assignor  had  carried  on  a  lumber  business  in  Wick- 
ford,  R.  I.,  for  about  nineteen  years  prior  to  July,  1884;  that 
he  had  traded  with  the  plaintifi*s  to  some  extent  for  about  fif- 
teen years;  and  that  the  lumber  in  suit  was  delivered  to  him 
by  them  early  in  June,  1884,  on  an  order  for  it  given  by  him 
at  their  solicitation  the  previous  March.  On  July  17,  1884,  he 
made  a  general  assignment  to  the  defendant  for  the  benefit  of 
his  creditors.  The  immediate  cause  of  his  failure  was  his  in- 
ability to  meet  the  payment  of  two  notes  then  falling  due,  in 
<;onsequence  of  the  refusal  of  a  person  with  whom  he  had  an 
arrangement  for  advances,  from  whom  he  had  expected  to 
borrow  the  money,  to  lend  it.  He  testified:  "  I  supposed  I  was 
all  right,  and  that  everything  was  going  along  smooth,"  until 
then.  He  also  testified  that  he  only  kept  a  book  of  what  he 
had  sold,  but  not  of  what  he  bought  or  paid  out,  and  that  he 
•did  ngt  know  how  much  he  owed  until  after  the  assignment. 
It  appeared  that  in  fact  he  owed,  in  addition  to  ten  thousand 
<lollar8  secured  by  mortgage  of  a  part  of  his  stock  of  lumber, 
eomething  over  twenty  thousand  dollars,  and  that  to  pay  this 
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amount  he  had  book-accounts  which  he  considered  worth  a 
little  more  than  twelve  hundred  dollars,  and  his  lumber,  which 
consisted  of  the  portion  under  mortgage,  the  cargo  replevied 
by  the  plaintiffs,  a  cargo  worth  about  five  hundred  dollars,  also 
replevied,  and  a  small  amount  besides.  He  testified  that  h& 
had  had  land  to  carry  along,  which  he  had  got  clear  of  by 
making  sacrifices,  and  this  had  cramped  him;  but  that  he  first 
knew  that  he  should  have  to  make  an  assignment  the  day  he 
made  it.  The  plaintiffs  claim  the  right  to  recover  the  lumber 
purchased  of  them,  on  the  ground  that  the  purchase  was  fraudu- 
lent; but  they  have  introduced  no  evidence  of  any  misrepre- 
sentation or  concealment  by  the  purchaser,  or  which  materially 
contradicts  his  testimony.  They  rely  upon  his  testimony, 
showing  that  when  he  purchased  of  them  he  was  deeply  insol- 
vent, to  make  out  their  case. 

The  mere  fact  that  a  purchaser  is  insolvent  does  not  make 
his  purchases  invalid.  Even  the  fact  that  he  is  deeply  insol- 
vent does  not  have  that  effect,  unless  he  purchases  with  no 
intention  or  expectation  of  paying;  for  if  there  be  no  dishonest 
mind  or  purpose,  there  is  no  fraud.  In  Bigga  v.  Barry,  2 
Curt.  259,  the  fraud  alleged  was,  that  the  purchasers  were 
deeply  insolvent,  and  knew  they  were  so  when  they  made  the 
purchases.  On  the  trial,  the  jury  were  left  to  say  whether  the 
purchasers  had  any  "reasonable  expectation"  of  paying;  but 
on  motion  for  new  trial,  the  court  held  that  this  was  error. 
"  This  is  not  a  question,"  said  Judge  Curtis,  "  of  reasonable 
expectation,  but  of  fraudulent  purpose.  It  is  not  a  question 
whether  the  grounds  of  their  belief  that  they  could  and  should 
pay  were  sound  and  rational,  but  whether  they  did  so  believe 
in  point  of  fact."  And  so  in  Commonwealth  v.  Eastman,  1 
Cush.  189,  221,  48  Am.  Dec.  596,  the  court  held  that  the  test 
of  reasonable  expectation  was  too  severe.  The  sanguine, 
hopeful  mind,  rashly  confident  or  inconsiderate,  disbelieves 
in  failure,  and  for  that  very  reason  sometimes  plucks  success 
out  of  desperate  circumstances.  The  law  lets  the  insolvent 
keep  his  own  counsels,  and  struggle  with  his  embarrassments^ 
BO  long  as  he  has  an  honest  hope  of  overcoming  them.  In 
Mitchell  V.  Worden,  20  Barb.  253,  the  court  held  that  the  law 
does  not  make  it  the  duty  of  the  buyer  to  disclose  to  the  seller 
his  pecuniary  circumstances,  even  though  they  are  desperate, 
and  are  known  to  him  to  be  desperate,  and  even  though  there 
has  been  a  long  dealing  between  him  and  the  seller,  in  which 
credit  has  been  given  and  punctually  met,  so  long  as  the  buyer 
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contiDues  to  carry  on  his  business.  In  In  re  Shackleton,  L.  R. 
10  Ch.  App.  446,  it  appeared  that  December  1st,  S.  committed 
an  act  of  bankruptcy;  that  December  3d,  a  petition  of  adju- 
dication was  filed  and  served;  and  that  December  5th,  he  pur- 
chased wool  at  auction,  and  was  allowed  to  take  the  wool 
without  paying  for  it,  the  seller  supposing  him  to  be  solvent. 
December  14th  he  was  adjudicated  a  bankrupt,  and  December 
21st  the  seller,  who  had  first  heard  of  the  bankruptcy  proceed- 
ings on  December  19th,  gave  notice  that  he  rescinded  the  con- 
tract on  the  ground  of  fraud,  and  demanded  to  have  the  wool 
returned,  but  it  was  held  that  the  trustee  in  bankruptcy  was 
entitled  to  it.  "  It  is  true,"  say  the  court,  "  that  a  party  must 
not  make  any  misrepresentation,  express  or  implied,  and  as 
at  present  advised,  I  think  that  Shackleton,  when  he  went  for 
the  goods,  must  be  taken  to  have  made  an  implied  representa- 
tion that  he  intended  to  pay  for  them;  and  if  it  were  thereby 
made  out  that  at  that  time  he  did  not  intend  to  pay  for  them, 
I  should  consider  that  a  case  of  fraudulent  misrepresentation 
was  shown.  But  I  do  not  think  this  sufficiently  made  out.'^ 
See  also  MulliJcen  v.  Miller,  12  R.  I.  296;  Benjamin  on  Sales^ 
Bcc.  440,  note,  and  cases  cited. 

Of  course,  however,  the  fact  that  a  purchaser  is  deeply  in- 
solvent when  he  purchases,  and  knows  that  he  is  so,  is  evi- 
dence from  which,  under  some  circumstances,  it  ma}'  b& 
inferred  that  he  had  no  intention  or  expectation  of  paying. 
The  question  in  this  case  is,  then,  whether,  under  the  circum- 
stances disclosed,  the  inference  ought  to  be  drawn.  We  think 
not.  The  purchaser,  according  to  his  own  testimony,  carried 
on  his  business  in  a  very  slipshod  way,  and  was  culpably  igno- 
rant of  the  true  state  of  his  afiairs;  but  this  shows  only  lioed- 
lessness  or  incapacity.  For  anything  that  appears,  he  had 
always  carried  on  his  business  in  the  same  way,  and  for  years 
had  not  had  the  means  of  paying  his  debts  in  full.  Nothing 
shows  that  the  purchase  from  the  plaintifi's  was  out  of  the^ 
usual  course,  or  that  it  was  made  in  anticipation  of  failure. 
On  the  contrary,  the  failure,  according  to  the  testimony,  was 
precipitated  unexpectedly,  as  it  might  have  been  precipitated 
long  before,  by  the  refusal  of  the  person  on  whom  he  was  re- 
lying for  pecuniary  accommodation  to  lend  him  any  longer. 
We  find  nothing  to  show  that  the  purchase  was  made  for  any 
other  purpose  than  the  purpose  of  continuing  the  business  a& 
usual.    We  must,  therefore,  render  judgment  for  the  defendant. 

Judgment  for  defendant  for  return  and  restoration,  and  costs. 
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PcRCHAflj  BT  One  Intending  to  Pat  and  having  Reasonable  Ex« 
FXCTATTONS  of  being  able  to  pay  is  not  frandnlent,  althongh  he  is  at  the  time 
insolvent:  TcUcott  v.  Henderson,  27  Am.  Rep.  601,  note  604;  Ball  v.  Naylor, 
73  Am.  Dec.  269,  note  272,  where  other  cases  in  that  aeries  are  collected. 


Brown  v.  Browninq. 

115  Bbodb  Island,  422.] 
Contract  Madk  in  Connecticut  ArrsB  Sunset  on  Sunday,  being  valid 
in  that  state,  may  be  enforced  in  Rhode  Island,  although  the  law  of  the 
latter  state  prohibits  business  in  one's  ordinary  calling  daring  the  whole 
day  of  Sunday.  The  enforcement  of  such  a  contract  does  not  involve  a 
breach  of  good  morals. 

Action  on  a  promissory  note.  The  facts  are  stated  in  the 
opinion. 

Crafts  and  Tillinghast,  for  the  plaintiff. 

Thomas  H.  Peabody  and  Charles  Perrin,  for  the  defendant. 

By  Court,  Stiness,  J.  The  only  question  raised  by  the  bill 
of  exceptions  is,  whether  a  suit  can  be  maintained  in  this 
state  upon  a  contract  made  in  Connecticut  on  Sunday  after 
sunset.  The  statute  of  Connecticut,  as  proved  in  this  case, 
prohibits  secular  business  on  Sunday  between  sunrise  and 
sunset  (Gen.  Stats.  Conn.  1875,  p.  521),  differing  in  this  respect 
from  our  statute,  which  covers  business  of  one's  ordinary 
calling  during  the  entire  day.  The  plaintiff  and  defendant 
exchanged  horses  and  wagons  after  sunset  on  Sunday,  Janu- 
ary 28,  1884,  this  being  in  the  business  of  the  plaintiff's  ordi- 
nary calling,  and  the  note  in  suit  was  given  for  "boot  money" 
due  to  the  plaintiff.  The  general  rule  is,  that  a  contract  which 
is  valid  where  it  is  made  is  valid  and  may  be  enforced  every- 
where. Among  the  recognized  exceptions  to  this  rule,  only 
two  need  to  be  considered  in  this  case,  viz.,  when  the  contract 
is  against  good  morals,  and  when  its  enforcement  would  vio- 
late the  law  of  the  place  of  suit.  We  do  not  think  the  con- 
tract in  this  case  falls  within  these  exceptions.  The  contract 
was  valid  in  Connecticut,  where  it  was  made,  because  it  was 
not  in  violation  of  the  law  of  that  state.  The  making  of  the 
contract  did  not  violate  the  law  of  this  state,  because  it  was 
not  done  in  this  state.  Neither  does  its  enforcement  conflict 
with  any  law  of  this  state  in  regard  to  remedy.  Was  the 
making  of  the  contract  in  Connecticut  so  far  against  good 
morals  that  it  ought  not  to  be  enforced  in  this  state?    We  do 
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not  think  that  it  was.  The  statute  of  29  Charles  IT.,  c.  7, 
which  has  been  generally  followed  in  this  country,  prohibited 
work  of  one's  ordinary  calling  on  Sunday.  The  law  of  Con- 
necticut prohibits  travel,  pport,  and  secular  business  between 
sunrise  and  sunset,  and  concerts  and  other  public  diversions 
in  the  evening.  Whether  sunset  is  fixed  as  a  limit  because 
the  Hebrew  sabbath,  under  the  Mosaic  law,  ended  at  that 
time,  or  because  such  was  the  custom  of  the  Puritan  founders 
of  the  state,  or  because  the  hours  between  sunrise  and  sunset 
arc  those  to  which  travel,  sport,  and  secular  business  are 
chiefly  and  almost  necessarily  confined,  we  do  not  need  to  in- 
quire. Evidently  there  may  be  a  reasonable  answer  to  an 
objection  that  the  limit  of  the  law  is  short  of  the  limit  required 
by  good  morals.  Whatever  may  be  claimed  for  the  observ- 
ance of  the  Lord's  Day  upon  the  ground  of  moral  obliga- 
tion, people  who  believe  in  keeping  it  very  strictly  would  no 
doubt  agree  that  the  requirements  of  the  Connecticut  law 
have  a  tendency  to  promote,  rather  than  obstruct,  good  morals. 
It  does  not  follow,  because  our  law  covers  all  of  the  first  day 
of  the  week,  that  the  law  of  another  state,  which  in  one  respect 
covers  less,  is  contrary  to  good  morals.  We  do  not  even  re- 
quire the  observance  of  this  day  from  all  of  our  own  citizens. 
Believers  in  the  Sabbatarian  faith  and  Jewish  religion  are 
allowed  to  labor  in  their  respective  vocations  on  that  day,  and 
in  certain  places  to  open  stores  and  carry  on  mechanical 
trades:  Pub.  Stats.  R.  I.,  c.  244,  sec.  18. 

The  precise  question  before  us  has  been  passed  upon,  and 
so  fully  considered  in  Adams  v.  Gaij,  19  Vt.  358,  and  Swann 
v.  Swanriy  21  Fed.  Rep.  299,  that  a  review  of  the  grounds  upon 
which  the  decisions  rest  is  unnecessary.  In  both  of  these 
cases  it  was  held  that  a  contract  made  on  Sunday,  in  a  state 
where  it  was  valid,  was  not  against  good  morals,  and  could  be 
enforced.  The  defendant  relies  on  the  case  of  Hay  den  v.  Stone  y 
13  R.  I.  106,  where  it  is  said  "that  a  contract  valid  by  the 
laws  of  one  state  cannot  be  enforced  in  another  state  unless 
such  a  contract  made  between  its  own  citizens  could  be  en- 
forced there;  or  in  other  words,  it  depends  on  the  lex  foriJ* 
We  do  not  think  the  court  meant  to  make  a  rule  as  broad  as 
this  is  claimed  to  be,  and  as,  possibly,  the  language  which  is 
used  may  imply.  The  language  must  be  applied  to  the  case. 
There  the  suit  was  against  a  married  woman,  upon  a  note 
given  by  her  and  her  husband  in  Massachusetts,  where  it  was 
valid  against  both  parties.     Under  our  law  a  married  woman 
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is  incapable  of  incurring  liability  upon  a  promissory  note. 
The  plaintiff  in  that  case  sought  to  subject  her  property  hero 
to  attachment  for  the  note,  contrary  to  our  law.  There  was 
no  service  on  the  husband.  It  was  held  that  the  wife  could 
not  be  sued  alone,  and  that  her  property  in  this  state  could 
not  be  held  upon  a  contract  the  enforcement  of  which  would 
interfere  with  our  law.  Our  citizens  could  have  no  such  rem- 
edy upon  such  a  contract  in  this  state,  and  therefore  a  citizen 
of  another  state  could  not  have  it  here.  The  case  was  clearly 
within  the  exception  we  have  stated.  The  reasoning  of  the 
court  does  not  go  to  the  validity  of  the  contract,  but  to  the 
remedy  sought,  and  the  remedy  is  always  subject  to  the  lex 
fori.  The  present  suit  violates  no  law  of  remedy,  and  hence 
is  not  within  the  decision  in  Hayden  v.  Stone,  supra. 

Since,  then,  the  contract  sued  upon  was  valid  where  it  was 
made,  and  its  enforcement  does  not  involve  a  breach  of  good 
morals,  nor  call  for  any  remedy  to  which  our  own  citizens 
would  not  be  entitled  upon  a  valid  contract,  we  think  the 
plaintiff  should  have  been  allowed  to  proceed  with  his  suit, 
Slid  that  the  nonsuit  was  erroneous. 

Exceptions  sustained. 

VALiDrrT  OP  Contracts  Madb  on  Sunday  Depends  upon  Law  of  Statb 
-WHERE  Thet  are  Made:  See  note  to  Coleman  v.  Henderson,  12  Am.  Dec. 
292.  But  if  there  be  no  evidence  of  the  kx  lod  contractuSf  the  law  will  pre- 
«iune  it  to  be  the  same  as  the  lex/ori:  Hill  v.  Wilher,  5  Am.  Rep.  540. 


Anderson  v,  Bosworth. 

[15  Rhode  Island,  443.J 

Attornet  cannot  Retain  his  Fees  out  of  Money  Left  with  Him  by  hii 
client  in  special  deposit  for  a  special  purpose,  and  so  received  by  him. 

SuMHABT  Jurisdiction  of  Court  over  its  Attorneys  Extends  to  Ant 
Matter  in  which  an  attorney  has  been  employed  by  reason  of  his  pro- 
fessional character. 

Petition  for  an  order  requiring  the  respondent  to  pay  over 
certain  moneys  received  by  him  as  attorney.  The  opinion 
states  the  facts. 

John  C.  Pegram  and  George  L.  Cooke.  Jr..,  for  the  petitioner. 

Orrin  L.  Bosworth,  pro  se  ipso. 

By  Court,  Durfee,  C.  J.  The  facts  stated  in  the  petition 
for  our  action  are  as  follows:  The  petitioner,  and  two  minors 


J'eb.  1887.]  Anderson  v.  Bosworth.  911 

for  whom  she  is  guardian,  are  plaintiffs  in  an  ejectment  suit 
pending  in  this  court,  wherein  Nathan  M.  Bunn  is  nominally 
defendant,  but  which  is  in  fact  defended  by  one  Samuel  J. 
Allyn,  for  himself  and  wife,  the  parties  really  interested.  A 
settlement  of  the  suit  was  recently  agreed  upon,  by  the  terms 
of  which  the  suit  was  to  be  discontinued  without  costs,  upon 
conveyance  to  Allyn's  wife  of  the  interest  of  the  minor  plain- 
tiffs in  the  land  in  suit,  leave  to  make  the  conveyance  being 
obtained,  by  the  petitioner  as  guardian,  of  the  court  of  pro- 
bate, and  upon  payment  by  Allyn  to  the  petitioner  as  guar- 
dian of  $150,  together  with  the  expenses  of  obtaining  leave  to 
make  the  conveyance.  Leave  was  obtained  from  the  court  of 
probate  accordingly,  and  on  February  27,  1886,  Allyn,  with  a 
view  to  carrying  out  the  settlement,  deposited  with  the  re- 
spondent, who  was  his  attorney,  one  hundred  dollars  of  the 
sum  required,  and  took  from  him  a  receipt  acknowledging 
that  he  had  received  said  one  hundred  dollars  "  towards  the 
settlement."  Subsequently  the  petitioner  received  from  Allyn 
the  receipt  and  the  additional  fifty  dollars,  and  whatever  other 
amount  was  necessary  to  pay  for  procuring  the  leave  to  con- 
vey, and,  in  execution  of  the  settlement,  conveyed  to  Allyn's 
wife  the  interest  of  her  wards  in  the  land  in  suit.  She  then 
presented  the  receipt  to  the  respondent,  and  demanded  the 
money  represented  by  it,  and  he  refused  to  deliver  it  to  her. 
She  invokes  the  summary  jurisdiction  of  the  court,  and  asks 
that  an  order  may  be  made  directing  the  respondent  to  de- 
posit the  money  with  the  clerk  for  her  on  or  before  a  day  to  be 
named.  The  respondent  does  not  dispute  the  correctness  of 
the  foregoing  statement,  but  avers  that  when  he  received  the 
one  hundred  dollars  it  was  with  the  understanding  that  Allyn 
was  to  bring  him  a  further  sum,  sufficient  with  the  one  hun- 
dred dollars  for  the  purposes  of  the  settlement,  and  also  to  pay 
him  for  his  services  as  attorney,  he  to  attend  to  the  comple- 
tion of  the  settlement.  He  also  avers  that  Allyn  completed 
the  settlement  himself  without  his  knowledge,  in  order  to 
avoid  paying  for  his  services  as  attorney,  and  contends  that 
the  petitioner  and  her  counsel  ought  to  have  informed  him 
of  their  purpose  before  concluding  the  settlement,  if  they  in- 
tended to  look  to  him  for  the  one  hundred  dollars  in  bis 
hands.  He  professes  his  readiness  to  pay  to  the  petitioner 
what  will  remain  of  her  one  hundred  dollars  after  deduction 
of  his  fees. 

Two  questions  are  raised.    The  first  is,  whether  the  respond-. 
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ent  is  entitled  to  retain  his  fees  out  of  the  one  hundred  dol- 
lars; and  if  he  is  not,  the  second  is,  whether  the  petitioner 
presents  a  case  for  the  exercise  of  the  summary  jurisdiction  of 
the  court. 

We  do  not  think  there  is  any  doubt  in  regard  to  the  first 
question.  The  money  was  left  with  the  respondent  in  special 
deposit  for  a  special  purpose.  He  so  received  it.  He  there- 
fore cannot,  consistently  with  his  agreement  or  duty,  apply  it 
to  any  other  purpose  without  leave,  which  now  can  be  given 
by  no  one  but  the  petitioner.  The  equity  of  this  view  is  the 
stronger  because  the  respondent,  by  giving  the  receipt,  put  it 
in  the  power  of  his  client  to  use  it  in  effecting  the  settlement 
as  so  much  money  in  the  respondent's  hands  for  the  petitioner. 
"We  do  not  think  the  petitioner,  in  concluding  the  settlement 
with  Allyn,  was  guilty  of  any  such  fault  toward  the  respondent 
as  should  impair  her  right.  It  is  not  pretended  that  she  had 
any  notice  of  any  claim  on  his  part  to  participate  in  the  set- 
tlement, or  that  she  colluded  with  Allyn  to  cheat  him  out  of 
his  fees:  And  see  Horton  v.  Champlin,  12  R.  I.  550,  552;  34  Am. 
Rep.  722.  Indeed,  we  do  not  see  how,  even  if  the  respondent 
had  been  present,  he  would  have  had  any  right  to  defeat  or 
embarrass  the  settlement  by  withholding  the  one  hundred 
dollars,  since  the  settlement  was  simply  the  execution  of  an 
agreement  already  entered  into,  and  the  respondent  knew  of 
the  agreement,  and  tacitly  assented  to  it  when  he  received  the 
money. 

We  pass  to  the  second  question.  The  summary  jurisdic- 
tion evidently  originates  in  the  disciplinary  power  which  the 
court  has  over  attorneys  as  officers  of  the  court.  The  opinion 
seems  to  have  been  prevalent  at  one  time  that  the  jurisdiction 
extended  only  to  attorneys  employed  as  such  in  suits  depend- 
ing in  court,  to  hold  them  to  their  duty  in  such  suits;  but  a 
more  liberal  view  has  obtained,  and  it  is  now  well  settled  that 
the  jurisdiction  extends  to  any  matter  in  which  an  attorney 
has  been  employed  by  reason  of  his  professional  character: 
In  re  Aitkin,  4  Barn.  &  Aid.  47,  49;  Grant's  Case,  8  Abb.  Pr. 
357;  Ex  parte  Staata,  4  Cow.  76;  Ex  parte  Cripwell,  5  Dowl. 

P.  C.  689;  De  Woolfe  v. ,  2  Chit.  68;  In  re  Knight,  1  Bing. 

91.  In  general,  the  jurisdiction  applies  only  between  attor- 
ney and  client,  but  it  is  not  confined  strictly  to  that  relation: 
In  re  Aitkin,  4  Barn.  &  Aid.  47;  Tharratt  v.  Trevor,  7  Ex.  161. 
In  Moulton  v.  Bennett,  18  Wend.  586,  the  respondent,  as  plain- 
tiflF's  attorney  in  a  qui  tarn  action,  claimed  and  received  cer- 


Feb.  1887.]  Knowles  v.  Blodgett.  913 

tain  costs  from  the  petitioner,  who  was  the  defendant  in  said 
action,  in  partial  settlement  of  the  same.  The  costs  were 
taken  on  the  mistaken  supposition  that  the  petitioner  was  lia- 
ble to  pay  them.  The  application  was  preferred  nearly  four 
years  afterwards,  and  the  court  made  an  order  on  the  respond- 
ent to  refund.  See  also  Wilmerdings  v.  Fowler^  45  How.  Pr. 
142. 

The  petitioner  is  a  suitor  in  court,  and  the  respondent  re- 
ceived the  money  for  her  for  the  purpose  of  carrying  out  an 
agreement  for  the  settlement  of  the  suit.  She  has  fully  exe- 
cuted the  agreement  on  her  part,  except  discontinuing.  We 
are  of  the  opinion  that  it  will  be  an  eminently  proper  exercise 
of  our  summary  jurisdiction  to  order  the  payment  as  asked 
for,  so  that  settlement  may  be  completely  executed  without 
further  obstruction. 


POWKB    or    Ck>UBTS    TO    EXSRCISE    SUMMABT  JUBISDICTION  OVSB  AtTOR- 

iiETS:  See  Burru  v.  Allen,  ante,  p.  844,  and  note,  where  this  subject  is  dis- 
cussed; Wmdaor  v.  Broum,  ante,  p.  892. 


Knowles  v.  Blodgett. 

[15  Rhode  Island,  463.] 

Common-law  Rxtle  that  Disseisbe  cannot  Convey  Estate  of  Which  Hb 
IS  Disseised  to  a  stranger  to  the  title,  so  as  to  enabk  him  to  sue  for  it 
in  his  own  name,  has  no  application  to  a  conveyance  by  an  administra- 
tor for  the  payment  of  the  debts  of  the  deceased. 

Administrator's  Deed  Conveys  All  Estate  Held  by  Deceased  at  Time 
OF  HIS  Death,  and  passes  the  title  so  as  to  enable  the  grantee  to  sue  for 
and  recover  the  estate  of  a  subsequent  disseisor. 

Administrator  has  No  Seisin,  and  therefore  cannot  be  Disseised.  He 
has  only  a  power  given  him  by  statute,  to  be  exercised  for  certain  pur- 
poses in  a  certain  manner. 

Trespass  and  ejectment.     The  opinion  states  the  case. 

Edwin  Metcalf  and  Walter  F.  Angelly  for  the  plaintiff. 

Louis  L.  Angell  and  John  T.  Blodgett,  for  the  defendant. 

By  Court,  Durfee,  C.  J.  This  is  trespass  and  ejectment 
for  a  lot  of  land.  The  case  is  tried  to  the  court,  jury  trial 
being  waived.  The  plaintiff  submits  evidence,  documentary 
and  other,  to  show  that  the  land  formerly  belonged  in  fee-sim- 
ple to  the  late  Edward  P.  Knowles,  who  died  in  the  possession 
of  it,  and  that  the  plaintiff  became  a  purchaser  of  it  at  an  ad- 
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ministrator's  Bale,  receiving  from  the  administrator  cum  testa- 
mento  annexo  a  deed  purporting  to  convey  to  him  and  his 
heirs  all  the  right,  title,  and  interest  which  the  said  Edward 
P.  had  at  the  time  of  his  decease. 

One  of  the  defenses  is,  that  after  the  decease  of  Edward  P. 
Knowles,  and  before  the  administrator's  sale,  the  defendant 
became  the  purchaser,  under  an  execution  against  one  Edward 
R.  Knowles,  a  son  of  Edward  P.,  levied  on  the  lot,  of  all  the 
right,  title,  and  interest  of  Edward  R.  in  and  to  the  lot,  and  en- 
tered into  possession  of  it  under  the  sheriflTs  deed,  and  has 
remained  in  possession  ever  since,  claiming  it  as  his  own  in 
fee-simple,  his  contention  being  that  Edward  R.  became  the 
owner  after  the  death  of  Edward  P.,  the  latter  being  entitled 
at  most  only  to  a  life  estate.  He  cites  the  cases  of  Campbell 
V.  Point  Street  Iron  Works,  12  R.  I,  452,  and  Burdick  v. 
Burdick,  14  Id.  574;  and  on  the  authority  of  them,  contends 
that  even  if  Edward  P.  was  the  owner  in  fee-simple  when  he 
died,  the  administrator's  deed  was  ineffectual  to  convey  any 
legal  estate  to  the  plaintiff.  The  doctrine  of  the  cases  cited  is 
the  familiar  common-law  doctrine,  that  a  disseisee  cannot  con- 
vey the  estate  of  which  he  is  disseised  to  a  stranger  to  the 
title,  so  as  to  enable  him  to  sue  for  and  recover  it  in  his  own 
name  at  law.  The  conveyance  by  the  administrator,  how- 
ever, was  not  a  conveyance  at  common  law,  but  under  the 
statutes,  and  we  must  look  to  the  statutes  for  its  effect. 

Under  our  statutes,  the  estate  of  every  person  deceased  is 
chargeable  with  his  debts  and  funeral  expenses,  to  be  paid  by 
his  executor  or  administrator  out  of  his  personal  estate,  if  suf- 
ficient, and  if  not,  so  far  as  deficient,  out  of  his  real  estate, 
the  executor  or  administrator  being  required  to  supply  the  de- 
ficiency, in  pursuance  of  certain  prescribed  proceedings,  by 
selling  the  real  estate,  or  some  portion  of  or  interest  in  it; 
and  the  statute  provides  that  the  deed  given  by  the  executor 
or  administrator,  in  pursuance  of  such  sale,  "  shall  make  as 
good  a  title  to  the  purchaser,  his  heirs  and  assigns,  as  the 
testator  or  intestate,  being  of  full  age  and  of  sane  mind  and 
memory,  in  his  lifetime  might  or  could  have  made":  Pub. 
Stats.  R.  I.,  c.  179,  sec.  18.  As  we  understand  this  provision, 
it  makes  the  deed  of  the  administrator  on  the  estate  of  Edward 
P.  Knowles  as  effectual  to  convey  the  real  estate  sold,  the  man- 
ner of  the  sale  being  unimpeached,  as  if  it  were  the  deed  of 
Edward  P.  Knowles  himself,  given  immediately  before  his  de- 
cease, he  being  then  of  sane  mind  and  memory;  and  of  course 
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hie  deed  so  given  would  have  passed  the  title  so  as  to  enable 
the  grantee  to  sue  for  and  recover  the  estate  of  a  subsequent 
disseisor.  The  reason  why  a  disseisee  cannot  make  an  effect- 
ual conveyance  is  because,  being  dispossessed  of  the  estate  by 
the  disseisor,  he  is  deemed  to  have  only  a  right  of  entry  or  of 
action  to  recover  it,  which  is  not  assignable.  An  administra- 
tor, as  such,  does  not  have  the  estate;  he  has  no  seisin,  and 
therefore  cannot  be  disseised.  He  has  only  a  power  given 
him  by  statute,  to  be  exercised  for  certain  purposes,  in  a  cer- 
tain manner;  and,  if  the  decedent  die  seised,  to  hold  that  the 
power  can  be  defeated  by  any  subsequent  disseisin  would  be 
to  hold  that  the  statute  itself  could  be  so  defeated,  which,  it 
seems  to  us,  would  be  not  only  against  public  policy,  but  ab- 
surd; and  see  Pub.  Stats.  R.  I.,  c.  189,  sec.  13.  Whether  the 
power  would  override  a  disseisin  suffered  by  the  decedent  in 
his  lifetime  is  rather  a  different  question,  which  we  express 
no  opinion  upon,  but  leave  to  be  decided  when  it  arises. 

The  defendant  raises  several  objections  to  the  title  of  Ed- 
ward P.  Knowles,  and  contends  that,  at  his  decease,  he  had 
either  no  title  or  only  a  life  estate.  We  think  the  objections 
are  untenable,  and  that  they  do  not  raise  questions  of  law 
which  are  of  enough  importance  to  merit  an  extended  discus- 
sion. We  are  of  opinion,  on  the  evidence  before  us,  that  Ed- 
war4  P.  Knowles  died  seised  of  an  estate  in  fee-simple. 

Judgment  for  plaintiff  for  possession  and  costs. 


Conveyance  by  Administrator  out  of  Possession  is  Valid  when:  See 
Herbert  v.  Herbert,  12  Am.  Dec.  192. 

Administrator's  Deed  Conveys  Title  of  Decbasro:  See  Halleek  v. 
Ouy,  70  Am.  Dec.  643;  Evring's  Leasee  v.  Higb>/,  28  Id.  633;  Adams  v.  Cuddy, 
25  Id.  330. 


Clapp  v,  Pawtucket  Institution  for  Savings. 

[15  Rhodb  Island,  480.J 

Tenants  in  Common  of  Personalty  must  Join  in  Action  to  recover  it. 

Where  Reservation  in  Power  of  Sale  in  Mortoaok  is  to  Mortgagors, 
their  heirs  and  assigns  collectively,  and  not  to  them  separately,  accord- 
ing to  their  several  interests,  in  an  action  on  the  implied  promise  of  the 
mortgagee  to  pay  over  the  surplus  proceeds  of  the  sale  in  accordance  with 
the  reservation,  all  the  mortgagors  must  join. 

In  Actions  ex  Contractu,  Objection  to  Non -joinder  of  Pabtixs  Plaik> 
tiff  is  not  Waived  by  neglecting  to  plead  in  abatement. 

Assumpsit.     The  opinion  states  the  case. 
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John  D.  Thurston  and  William  H.  Clapp,  for  the  plaintiff. 
Oscar  Lapham  and  John  P.  Gregory,  for  the  defendant. 

By  Court,  Matteson,  J.  This  is  an  action  of  assumpsit  for 
money  had  and  received.  The  plea  is  the  general  issue.  It 
appeared  in  evidence  at  the  hearing,  jury  trial  having  been 
waived,  that  Daniel  D.  Sweet,  Ephraim  W.  French,  and  Har- 
rison Howard,  copartners  in  business,  as  D.  D.  Sweet  &  Co.^ 
executed  and  delivered  to  the  defendant  a  mortgage  deed,^ 
dated  November  1,  1866,  conveying  certain  real  estate  there- 
in described,  owned  by  the  mortgagors,  and  used  by  them  in 
carrying  on  their  partnership  business.  This  mortgage  con- 
tained a  power  of  sale  authorizing  the  mortgagee,  in  case  of  a. 
breach  of  the  conditions  of  the  mortgage,  to  sell  at  public  auction 
the  mortgaged  estate,  and  to  receive  the  proceeds  of  sale,  and  re- 
quiring it,  after  payment  from  such  proceeds  of  the  expenses 
of  sale  and  the  mortgage  debt,  to  account  to  the  mortgagors,^ 
their  heirs  and  assigns,  for  the  surplus.  It  also  appeared  in 
evidence  that,  subsequently  to  the  making  of  this  mortgage, 
Daniel  H.  Arnold  was  admitted  into  the  firm  of  D.  D.  Sweet 
&  Co.,  and  received  from  his  copartners  a  conveyance  of  one 
fourth  of  the  mortgaged  property,  which  was  thenceforth,  until 
the  sale  thereof  by  the  mortgagee,  hereinafter  mentioned,  held 
by  the  owners  thereof  in  fourths;  that  early  in  1870  Daniel  D. 
Sweet  withdrew  from  the  partnership,  and  conveyed  his  one 
fourth  to  Frederick  Sherman,  who  then  became  a  partner  with 
the  other  persons  named  above  in  the  place  of  Sweet;  that  on 
May  1,  1879,  Daniel  H.  Arnold  also  withdrew  from  the  part- 
nership, and  conveyed  his  one  fourth  to  Charles  Moies;  that 
on  August  30,  1883,  Harrison  Howard  assigned  his  one  fourth 
to  the  plaintiff;  that  on  August  9, 1884,  the  defendant  sold  the 
mortgaged  property  under  the  power  above  mentioned,  and 
that,  after  payment  of  the  expenses  of  sale  and  the  mortgage 
debt,  there  remained  in  its  possession  a  surplus  of  $2,248.75. 
It  further  appeared  that  after  the  sale,  on  the  same  day,  the 
plaintiff  demanded  from  the  defendant  one  fourth  of  this  sur- 
plus, and  that,*payment  being  refused,  he  subsequently  brought 
this  suit  to  recover  said  one  fourth,  with  interest. 

The  defendant  takes  the  point  that  the  plaintiff  cannot  re- 
cover, because  the  evidence  shows  that  French,  Sherman, 
Moies,  and  the  plaintiff  are  equally  entitled  to  the  surplus 
as  tenants  in  common,  and  that  one  tenant  in  common  can- 
not sue  separately  from  his  co-tenants.  We  think  the  point 
is  well  taken. 
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The  Public  Statutes  of  Rhode  Island,  chapter  230,  section 
1,  relating  to  suits  by  tenants  in  common,  extends  only  to 
:actions  of  ejectment,  or  other  actions  where  possession  of  the 
estate  claimed  is  the  object  of  the  suit,  and  authorizes  the 
bringing  of  suits  by  all,  or  by  any  two  or  more,  or  by  each,  for 
his  particular  share.  At  common  law,  the  rule  in  relation 
to  suits  by  tenants  in  common  was,  that  in  real  actions  they 
should  sue  separately;  the  reason  being,  it  is  said,  that  serious 
embarrassment  might  otherwise  often  arise,  because,  though 
the  possession  of  tenants  in  common  is  joint,  they  hold  by 
distinct  titles,  and  as  in  many  cases  these  titles  were  required 
to  be  stated,  and  were  subject  to  be  traversed,  it  might  often 
happen  that  numerous  issues  would  be  introduced  into  a  suit 
to  which  some  of  the  plaintiffs  would  be  strangers,  but  which 
they  nevertheless  would  be  bound  to  maintain  or  fail  in  the 
action:  Stevenson  v.  Cofferin,  20  N.  H.  150.  In  personal 
actions,  on  the  other  hand,  this  difficulty  did  not  exist,  and 
Jience,  in  such  actions,  whether  arising  :z  delicto  or  ez  con- 
tractu, tenants  in  common  were  required  to  join.  The  purpose 
of  this  latter  rule  is  to  prevent  a  multiplicity  of  suits,  and  it 
applies,  unless  there  has  been  a  severance  of  the  claim,  as, 
for  instance,  where  the  defendant  has  previously  to  the  suit 
promised  to  settle,  or  has  settled  with  one  of  the  claimants 
for  his  share:  Aristin  v.  Walsh,  2  Mass.  401,  405;  Baker  v. 
Jewell,  6  Id.  460,  461;  4  Am.  Dec.  162;  Beach  v.  Hotchkiss,  2 
Conn.  697;  Stedman  v.  Shelton,  1  Ala.  86,  87,  88;  Parker  v. 
Elder,  11  Humph.  546,  547;  or  where  one  of  the  co-tenants 
has  previously  brought  an  action,  and  the  non-joinder  of  others 
being  waived,  the  suit  has  been  tried  upon  its  merits,  and 
has  resulted  in  a  judgment  for  the  defendant,  in  which  case, 
as  such  co-tenant  is  precluded  by  the  principle  of  res  adjudi- 
•cata  from  suing  again,  his  co-tenants  are  permitted  to  sue 
without  him:  Brizendine  and  Hawkins  v.  Frankfort  Bridge  Co., 
2  B.  Mon.  33;  36  Am.  Dec.  587;  or  where  one  co-tenant  has 
previously  brought  suit,  and  has  by  the  failure  of  the  defend- 
ant to  take  advantage  of  the  non-joinder  of  the  others,  recov- 
ered judgment  for  his  share,  and  can  therefore  maintain  no 
further  suit,  in  which  case,  also,  the  others  may  sue  without 
him:  Sedgworth  v.  Overend,  7  Term  Rep.  279;  Stames  and 
Paine  v.  Quin,  6  Ga.  84,  87. 

Hill  V.  Gibbs,  5  Hill,  56,  was  a  case  very  much  in  point.  It 
was  a  motion  to  set  aside  the  report  of  referees  in  an  action 
■for  money  received  to  the  plaintiff's  use.     The  facts  as  they 
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appeared  before  the  referees  were  as  follows:  The  plaintiff's 
•wife  and  her  sister,  a  Mrs.  Bennett,  as  two  of  the  five  children 
and  heirs  at  law  of  John  F.  Lossley,  claimed  each  one  undi- 
vided fifth  of  a  tract  of  land  containing  six  hundred  acres. 
They,  with  the  consent  of  their  husbands,  employed  the  de- 
fendant, an  attorney'  at  law,  to  recover  the  land.  The  de- 
fendant brought  actions  of  ejectment  against  the  tenants  in 
possession  of  the  land,  one  of  which  was  tried  and  resulted  in 
a  verdict  for  the  plaintiffs.  A  compromise  was  then  made,  by 
which  the  claimants  released  their  interest  in  the  land  to  the 
tenants,  and  the  tenants  agreed  to  pay  the  claimants  four 
thousand  dollars  and  the  taxable  costs  of  suit.  A  part  of  the 
money  was  paid  down,  and  for  the  residue  securities  were 
given,  payable  in  installments.  Some  of  the  securities  were 
made  payable  to  the  plaintiff  and  wife,  some  to  Bennett  and 
wife,  and  others  in  a  different  form,  but  without  reference  to- 
the  respective  shares  or  interests  of  the  two  wives.  The  de- 
fendant made  this  arrangement  as  the  agent  of  the  claim- 
ants, and  the  securities  were  left  in  his  hands  for  him  to 
receive  the  money  when  it  became  payable.  Out  of  the  first 
moneys  received,  the  defendant  was  to  be  paid  his  expenses 
and  charges  beyond  the  taxable  costs,  and  these  were  subse- 
quently adjusted  between  the  parties  at  $881.86.  The  de- 
fendant received  the  money  on  the  securities  as  it  became 
due,  and  made  remittances  to  the  plaintiff  from  time  to  time, 
amounting  in  the  whole  to  $1,250.  What  payments  he  made 
to  Bennett  did  not  appear.  It  was  agreed  between  the  par- 
ties that  Mrs.  Bennett  was  entitled  to  the  larger  share  of  the 
money,  for  the  reason  that  the  claims  of  Mrs.  Hill  to  a  part  of 
the  land  had  been  barred  by  the  statute  of  limitations,  and 
the  arrangement  was,  that  the  defendant  should  decide  be- 
tween the  two  women,  as  to  their  respective  shares,  when  the 
parties  should  all  be  together.  The  parties,  however,  lived  in 
another  state,  and  no  meeting  was  had  until  after  the  suit 
was  brought,  when  the  plaintiff  refused  to  have  the  defendant 
make  the  division.  The  whole  business  with  the  defendant 
was  conducted  by  the  wives,  with  the  consent  of  their  hus- 
bands. Mrs.  Bennett  testified  that  the  moneys  received  b}^ 
the  defendant  were  the  joint  moneys  of  herself  and  Mrs.  Hill; 
that  she  and  her  sister  were  both  agreed  that  she  was  entitled 
to  the  larger  share,  but  could  not  agree  upon  the  proper  divis- 
ion. The  referees  decided  that  they  could  not  report  any  sun' 
for  the  plaintiff,  upon  the  ground  that  the  deposit  of  the  secu- 
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rities  with  the  defendant  was  the  joint  act  of  Mrs.  Hill  and 
Mrs.  Bennett,  and  no  proceedings  had  been  had  between  the 
parties  to  enable  the  referees  to  decide  what  particular  sum 
either  party  was  entitled  to  receive,  or  whether  the  defendant 
had  accounted  to  the  plaintiff  for  as  much  of  the  fund  as  was 
his  due;  and  they  therefore  made  a  general  report  that  noth- 
ing was  due  the  plaintiff.  The  court  denied  the  motion  to  set 
aside  the  report,  Bronson,  J.,  in  giving  the  opinion  of  the 
court,  says:  "As  the  two  wives  were  tenants  in  common  of  the 
land  on  account  of  which  the  money  was  received,  the  plaintiff 
insists  that  he  may  sue  for  his  share  without  joining  Bennett. 
But  the  general  rule  in  relation  to  suits  by  tenants  in  common 
against  third  persons  is  this:  When  the  action  is  in  the  realty, 
they  must  sue  separately;  when  in  the  personalty,  they  must 
join.  The  action  is  not  in  the  realty  merely  because  it  has 
some  relation  to  land.  Thus  debt  for  rent  and  covenant  for 
not  repairing,  upon  a  joint  demise,  are  personal  actions,  and 
tenants  in  common  must  join.  So,  too,  they  must  join  in  ac- 
tions for  a  trespass  or  nuisance  to  land.  The  English  cases 
say  they  may,  ours  that  they  must,  join:  1  Inst.,  sees.  311,  312, 
315-317;  Kitchen  and  Knight  v.  Buckley,  T.  Raym.  80;  1  Lev. 
109;  Austin  v.  Hall,  13  Johns.  286;  7  Am.  Dec.  376;  Decker  v. 
Livingston,  15  Johns.  479;  Sherman  v.  Ballou,  8  Cowp.  304; 
Chamier  v.  Clingo  and  Willett,  5  Maule  &  Sel.  64;  1  Chitty's 
Pleading,  ed.  1837, 13,  75,  and  cases  cited.  If  the  plaintiff  sues 
as  a  tenant  in  common,  he  must  fail,  because  this  is  a  per- 
sonal action,  in  which  the  co-tenant  should  have  been  joined 
as  plaintiff."  And  see  also,  in  addition  to  the  cases  cited 
above,  Brotherson  v.  Hodges,  6  Johns.  108;  Bradish  v.  Schenck, 
8  Id.  151;  Thompson  v.  Hoskins,  11  Mass.  419;  May  v.  Parker, 
12  Pick.  34,  38,  39;  22  Am.  Dec.  393;  Lane  v.  Dohyns,  11  Mo. 
105,  107.  So  tenants  in  common  must  join  in  trespass  or 
trover  for  the  taking  or  conversion  of  a  chattel:  Wheelwright 
V.  Depeyster,  1  Johns.  472,  485;  3  Am.  Dec.  345;  Putnam  v. 
Wise,  1  Hill,  234;  37  Am.  Dec.  309;  or  in  case  for  diverting 
water:  Rich  v.  Penfield,  1  Wend.  380,  385;  or  for  destroying 
title  deedsu  Daniels  v.  Daniels,  7  Mass.  135, 137.  And  so,  too, 
tenants  in  common  must  join  in  an  action  of  assumpsit  for 
money  had  and  received,  where  there  has  been  a  conversion 
of  goods  and  chattels,  and  the  tort  is  waived:  Gilmore  v.  Wil- 
bur, 12  Pick.  120,  124;  22  Am.  Dec.  410;  Irwin's  Adm'"  v. 
Brown's  Ex'rs,  35  Pa.  St.  331,  332;  Putnam  v.  Wise,  supra; 
Wiite  V.  Brooks,  43  N.  H.  402,  408.     In  1  Inst.,  sec.  316,  Coke 
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states  the  rule  in  actions  of  debt  for  rent  as  follows:  "  If  two 
tenants  in  common  make  a  lease  of  their  tenement  to  another 
for  a  term  of  years,  rendering  to  them  a  certain  yearly  rent 
during  the  term,  if  the  rent  be  behind,  etc.,  the  tenants  in  com- 
mon shall  have  their  action  of  debt  against  the  lessee,  and  not 
divers  actions,  for  that  the  action  is  in  the  personalty."  And 
see  Decker  v.  Livingston,  15  Johns.  479,  482;  Foley  v.  Adden- 
hrooke,  12  L.  J.,  N.  S.,  Com.  L.  163, 165;  Wall  v.  Hinds,  4  Gray, 
256;  64  Am.  Dec.  64,  71. 

But,  apart  from  the  consideration  that  the  plaintiff  is  a  ten- 
ant in  common  with  others,  we  think  that  the  form  of  the  de- 
fendant's undertaking  is  such  that  the  plaintiff  is  not  entitled 
to  sue  alone.  The  action  is  based  upon  the  implied  promise 
of  the  defendant,  arising  from  its  legal  duty,  to  pay  over  the 
surplus  proceeds  of  the  sale  in  accordance  with  the  reservation 
in  the  power.  That  reservation  is  to  the  mortgagors,  their 
heirs  and  assigns,  collectively,  and  not  to  them  separately,  ac- 
cording to  their  several  interests.  The  language  is,  "  account- 
ing to  us,  and  our  heirs  and  assigns,  for  all  sums  over  and 
above,"  etc.  The  undertaking,  therefore,  was  to  pay  all  of  the 
owners  of  the  equity  of  redemption  at  the  time  of  the  sale 
jointly,  and  not  severally.  In  this  respect  it  is  different  from 
the  statutory  power  of  sale  in  England,  which  directs  the  pay- 
ment of  the  surplus  to  the  mortgagor,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  according  to  their  respective  rights 
and  interests  therein:  2  Jones  on  Mortgages,  sec.  1787,  note  1. 
In  Hill  v.  Gibbs,  5  Hill,  56,  59,  cited  above,  the  court  further 
says:  "  But  the  tenancy  in  common  has  little  to  do  with  the 
case,  except  to  make  out  the  plaintiff's  title.  .  .  .  The  secu- 
rities were  placed  in  the  defendant's  hands  as  the  joint  act  of 
the  plaintiff  and  Bennett,  and  the  defendant  was  to  receive  the 
money  on  their  joint  account.  The  defendant's  contract  was 
with  both,  not  with  each  severally,  and  he  ought  not  to  be 
subjected  to  more  tiian  one  action."  Where  a  covenant  is  in 
its  terms  expressly  and  positively  joint,  the  covenantees  must 
join  in  an  action  upon  it,  although  as  between  themselves  their 
interest  is  several:  Dicey  on  Parties  to  Actions,  113;  Bradburne 
V.  Botfield,  14  Mees.  &  W.  559,  563,  564,  572,  573;  Sorabie  v. 
Park,  12  Id.  146,  157,  158;  Keightley  v.  Watson,  3  Ex.  716, 
721;  Capen  v.  Barrows,  1  Gray,  376,  379;  Haughton  v.  Bayley, 
9  Ired.  337;  Sweigart  v.  Berk,  8  Serg.  &  R.  308,  311.  A  cov- 
enant with  several  persons  to  pay  them  a  sum  of  money  is  a 
joint  covenant  with  all,  in  the  performance  of  which  they  have 
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a  joint  interest,  so  that  one  of  them  cannot  sue  for  his  particu- 
lar share  or  proportion  of  the  money,  but  all  must  join  in  one 
action  for  the  whole;  and  even  the  pointing  out  of  the  share 
which  each  is  to  take  of  the  entire  amount,  it  is  held,  will  not 
•create  a  separation  of  interest,  so  as  to  enable  the  parties  to 
maintain  separate  actions:  Lane  v.  Drinkwater,  1  Cromp.  M. 
-ife  R.  599,  612;  5  Tyrw.  40;  Byrne  v.  Fitzhugh,  1  Cromp.  M.  & 
R.  G13,  note;  5  Tyrw.  54;  English  v.  Blundell,  8  Car.  &  P.  332, 
536;  Wall  v.  Hinds,  4  Gray,  256;  64  Am.  Dec.  64,  71. 

In  actions  ex  contractu,  the  objection  to  the  non-joinder  of 
parties  plaintiflF  is  not,  as  in  actions  ex  delicto,  waived  by  ne- 
glecting to  plead  in  abatement,  since,  in  the  former,  the  objec- 
tion, if  it  appear  on  the  face  of  the  pleadings,  may  be  taken 
by  demurrer,  on  motion  in  arrest  of  judgment,  or  in  error;  and 
if  the  objection  do  not  appear  on  the  face  of  the  pleadings,  the 
defendant  may  avail  himself  of  it,  either  by  plea  in  abatement, 
or  as  a  ground  of  nonsuit  at  the  trial,  or  as  a  variance  upon 
the  plea  of  non  est  factum,  if  the  action  be  on  a  specialty,  or  if 
upon  any  other  contract,  under  the  plea  of  the  general  issue: 
a  Chitty's  Pleading,  *15. 

Judgment  for  defendant  for  costs. 


Co-tenants,  when  may  Sue  Separately,  and  when  must  Join:  See  Peck 
■V.  McLean,  1  Am.  St.  Rep.  665,  note  669,  where  other  cases  are  collected. 

OsjEonoN  OF  Non-joinder  of  Parties  Plaintiffs  Waived  if  not  taken 
advantage  of  by  demurrer  or  answer:  Donnell  v.  WdUh,  88  Am.  Dec.  361. 


State  ex  rel.  Metcalf  v.  Goff. 

[15  Rhode  Island,  605.] 

Febson  by  Accepting  Office  Incompatible  with  One  He  is  Holddto 
thereby  vacates  his  former  office. 

Offices  of  Justice  of  District  Court  and  of  Deputy  Shekift  are  in- 
compatible. 

Quo  warranto.    The  opinion  states  the  case. 

Charles  E.  Gorman  and  J.  Osfield,  Jr.,  for  the  relator. 

Frederick  N.  Goff,  pro  se  ipso. 

By  Court,  Stiness,  J.  The  respondent  became  justice  of 
the  district  court  of  the  eleventh  judicial  district,  July  1, 1886. 
He  was  appointed  and  qualified  as  a  deputy  sheriff  in  the 
county  of  Providence,  July  21,  1886.     The  question  before  us 
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is,  whether  he  vacated  his  office  as  justice  of  the  district  court 
by  accepting  the  office  of  deputy  sheriff. 

It  is  well  settled  that  when  a  person  accepts  an  office  in- 
compatible with  one  which  he  then  holds,  he  thereby  im- 
pliedly resigns  or  vacates  his  former  office:  State  v.  Browriy 
5  R.  I.  1;  Cotton  v.  Phillips,  56  N.  H.  220;  State  v.  Buttz,  9- 
S.  C.  156;  People  v.  Carrique,  2  Hill,  93;  Magie  v.  Stoddardy 
25  Conn.  565;  68  Am.  Dec.  375;  Stuhbs  v.  Lee,  64  Me.  195; 
18  Am.  Rep.  251;  People  v.  Nostrand,  46  N.  Y.  375. 

We  have  to  inquire,  then,  whether  these  two  offices  are  in- 
compatible. Most  of  the  cases  cited  by  the  relator  upon  this- 
point  rest  upon  some  constitutional  or  statutory  provision. 
Thus  in  Connecticut,  a  statute  declared  that  no  judge  or  jus- 
tice of  the  peace  should  hold  the  office  of  sheriff  or  constable. 
In  Maine,  the  constitution  provided  that  no  person  belonging 
to  either  one  of  the  three  departments  of  the  government 
should  exercise  any  of  the  powers  belonging  to  another.  The 
Opinion  of  the  Justices,  3  Me.  484,  486,  held  that  the  offices  of 
justice  of  the  peace  and  sheriff  were  incompatible  because  of 
this  provision;  the  former  office  being  judicial,  the  latter  exec- 
utive. In  New  York  the  constitution  prohibits  a  sheriff  from 
holding  any  other  office,  and  upon  this  rests  the  case  of  People 
V.  Nostrand,  supra.  In  Virginia  and  Louisiana,  also,  there  aro 
constitutional  limitations. 

In  cases  where  the  question  of  incompatibility  of  offices  ha» 
arisen,  independently  of  statutory  or  constitutional  provision, 
two  rules  are  generally  recognized:  1.  That  incompatibility 
does  not  depend  upon  the  incidents  of  the  offices,  as  upon 
physical  inability  to  be  engaged  in  the  duties  of  both  at  the 
same  time.  For  example,  in  People  v.  Green,  5  Daly,  254,  it 
v/as  held  that  the  office  of  member  of  the  legislature  and  clerk 
of  the  court  of  special  sessions  might  be  held  by  the  same^ 
person,  even  though  attendance  upon  one  office  prevented  for 
the  time  being  the  performance  of  the  duties  of  the  other. 
This  point  was  approved  on  appeal:  People  v.  Green,  58  N.  Y. 
295.  These  opinions  contain  an  elaborate  review  of  the  early 
cases,  and  clearly  point  out  the  tests  by  which  the  question 
of  incompatibility  is  to  be  determined.  So,  too,  in  Common- 
wealth v.*  Kirhy,  2  Cush.  577,  580,  the  court  says:  "It  has 
never  been  supposed  that  persons  holding  minor  offices  apper- 
taining to  the  executive  department  of  the  govornment,  such 
as  deputy  sheriffs,  constables,  or  coroners,  were  thereby  dis- 
qualified from  holding  seats  in  the  legislature      The  sania 
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was  formerly  true  of  the  judges  of  the  court  of  common  pleas, 
who  frequently  held  the  office  of  senator  or  representative 
while  in  commission  as  judges,  and  were  only  dispualified  by 
the  statute  of  1820,  and  the  eighth  article  of  the  amendments 
of  the  constitution  adopted  in  1821." 

2.  The  test  of  incompatibility  is  the  character  and  relation 
of  the  offices;  as  where  one  is  subordinate  to  the  other,  and 
subject  in  some  degree  to  its  revisory  power;  or  where  the 
functions  of  the  two  offices  are  inherently  inconsistent  and  re- 
pugnant. In  such  cases,  it  has  uniformly  been  held  that  the 
same  person  cannot  hold  both  offices.  In  Rex  v.  Pateman,  2 
Term  Rep.  777,  it  was  declared  that  where  a  town  clerk  acts 
ministerially  under  the  aldermen,  who  are  judicial  officers, 
one  cannot  hold  both  offices.  Much  stress  is  laid  upon  the 
fact  that  the  accounts  of  the  clerk  were  subject  to  the  revision 
and  control  of  the  aldermen.  Rex  v.  Tizzard,  9  Barn.  &  C.  418, 
is  to  the  same  effect.  In  Cotton  v.  Phillips,  56  N.  H.  220, 
where  one  was  chosen  a  member  of  the  prudential  committee, 
and  also  an  auditor  in  a  school  district,  it  was  held  he  could 
not  hold  both  offices.  The  court  says:  "  If  the  same  person 
could  hold  both  offices,  he  would  in  fact  sit  in  judgment  on  his 
own  acts." 

In  England  a  sheriff's  duties  are  ministerial,  and  to  a 
limited  extent  also  judicial.  While  these  peculiar  functions 
are  recognized,  in  some  cases,  as  being  necessarily  imposed 
upon  the  office  by  legislation  and  custom,  no  case  upholds  the 
propriety  of  exercising  both  the  ministerial  and  judicial  func- 
tions at  the  same  time  and  in  the  same  case:  Widow  v.  Clerhe, 
Cro.  Eliz.  76,  case  38.  See  also  argument  of  Shepherd  in  Mil- 
ward  V.  Thatcher,  2  Term  Rep.  81.  Under  our  law  there  is  no 
such  confusion  of  duties.  In  this  state,  and  doubtless  in  this 
country  generally,  a  sheriff  is  simply  a  ministerial  officer.  If 
ho  performs  judicial  duties,  it  is  by  virtue  of  another  office 
voluntarily  assumed.  But  the  incongruity  of  such  offices  in 
one  person  is  manifest.  To  say  nothing  of  the  breach  of  dig- 
nity and  propriety  which  would  result  from  an  attempt  to  per- 
form the  duties  of  judge  and  officer  together,  the  power  of  a 
judge  to  pass  upon  the  sufficiency  of  an  officer's  return,  and  to 
allow  or  to  disallow  his  fees,  are  quite  sufficient  to  bring  these 
offices  within  the  recognized  rule  of  incompatibility,  by  reason 
of  the  judicial  supervision  of  one  office,  and  the  accountability 
of  the  other.  Moreover,  in  this  state  an  ofhcer  is  required  to 
serve  any  process  duly  tendered  to  him,  and  thus  the  judge  of 
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a  district  court  might  have  the  process  of  his  own  court  ten- 
<iered  to  him  to  be  served,  and  become  liable  to  a  penalty  if 
he  did  not  do  it.  In  many  cases  he  is  the  complaining  oflBcer, 
whose  complaint  could  only  be  made  to  himself  if  he  were 
also  judge,  unless  aided  by  special  legislation. 

In  Commonwealth  v.  Kirby,  supra,  it  is  held  that  the  office 
of  justice  of  the  peace  and  constable  are  not  incompatible. 
The  question  is  only  considered  on  the  ground  of  constitu- 
tional provisions;  the  revisory  relation  of  the  offices  is  not  at 
all  discussed.  The  defendant  was  charged  with  hindering  an 
officer.  The  defense  was,. that  the  process  was  void  because 
the  justice  of  the  peace  who  issued  it  had  vacated  his  office  by 
accepting  the  office  of  constable.  Inasmuch  as  the  court  held 
the  process  to  be  good  as  that  of  a  de  facto  justice,  a  discus- 
sion of  the  relation  of  the  two  offices  was  probably  deemed  un- 
necessary. The  court  add,  however:  "A  very  different  case 
would  be  presented  if  the  defendant  had  attempted  to  exercise 
the  two  functions  of  a  justice  of  the  peace  in  issuing  a  warrant, 
-and  of  a  constable  in  serving  the  same  warrant." 

It  may  be  said,  however,  that  the  respondent  need  not,  and 
probably  will  not,  undertake  to  act  in  both  offices  at  the  same 
time;  but  in  the  words  of  Ames,  C.  J.,  in  State  v.  Brown,  5 
R.  I.  1,  11:  "The  admitted  necessity  of  such  a  course  is  the 
strongest  proof  of  the  incompatibility  of  the  two  offices,"  and 
"  the  question  of  incompatibility  is  to  be  determined  from  the 
nature  of  the  duties  of  the  two  offices,  and  not  from  a  possi- 
bility or  even  a  probability  that  the  defendant  might  duly  per- 
form the  duties  of  both." 

We  think  the  offices  of  justice  of  district  court  and  deputy 
sheriff  are  incompatible,  and  that  by  accepting  the  latter  the 
respondent  vacated  the  former. 

The  answer  sets  out  that  the  respondent  has  recently  re- 
signed the  office  of  deputy  sheriff,  but  we  do  not  see  that  this 
fact  affects  the  case.  If  the  office  of  justice  became  vacant, 
the  respondent  could  not  put  himself  back  into  it  by  his  own 
act.  The  vacancy  can  only  be  filled  in  the  way  provided  by 
law. 

Judgment  of  ouster.  

Office  is  Vacated  by  Accbptino  Incompatible  Office:  FoUz  t.  Ker- 
iin,  55  Am.  Rep.  197;  People  v.  Common  Council,  33  Id.  659;  In  re  Corlias,  23 
Id.  538;  Bunting  v.  WUlis,  21  Id.  338;  Stubbs  v.  Lee,  18  Id.  261;  notetoStaU 
V.  Allen,  83  Am.  Dec.  372,  where  this  subject  is  discussed. 
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Thornton  v.  Baker. 

[15  Rbodk  Island,  553.1 

Whbrx  JtTRissicnoiT  OF  Court  Depends  on  Finding  of  PARxictrLAR 
Alleged  Fact,  the  exercise  of  jurisdiction  implies  the  finding  of  that 
fact. 

Supreme  Court  may,  on  Appeal  from  Probate  Cocbt  of  Town,  Al- 
lowing or  Refusing  Probate  of  a  will,  try  and  determine  the  question 
whether  the  testator  was,  at  the  time  of  his  death,  a  resident  of  that 
town,  so  as  to  give  the  court  appealed  from  jurisdiction,  and  its  deter- 
mination that  the  testator  was  a  resident  of  the  town,  and  its  decree  ou 
the  merits  affirming  the  decree  of  the  lower  court,  are  conclusive  on  the 
parties  to  the  proceeding  in  all  the  courts  of  the  state. 

Where  Person  Presents  Will  to  Probate  Court  op  Town,  Which 
Refuses  to  Admit  It  to  Probate,  and  the  supreme  court  on  appeal 
afflrma  the  decree  of  the  probate  court  on  the  merits,  the  petitioner  is 
concluded  by  the  decree  of  the  supreme  court,  although  it  be  not  for- 
mally adjudged  therein  that  the  testator  was  resident  in  that  town  at 
the  time  of  his  death,  and  cannot  offer  the  same  will  for  probate  to  the 
probate  court  of  another  town. 

Motion.    The  opinion  states  the  case. 

Dexter  B.  Potter,  for  the  appellant. 

John  J.  Arnold,  for  the  appellee. 

By  Court,  Durfee,  C.  J.  Joseph  Baker  died  November  17^ 
1884,  leaving  a  written  instrument,  dated  March  27,  1883, 
purporting  to  be  his  will.  Shortly  after  his  death,  Mary 
Baker,  his  widow,  who  was  named  as  executrix  in  said  instru- 
ment, offered  it  for  probate  in  the  probate  court  of  Coventry, 
alleging  in  her  petition  for  probate  that  said  Joseph,  "  at  the 
time  of  his  death,  was  a  resident  of  said  Coventry."  After 
hearing,  the  court  entered  a  decree  refusing  to  admit  said  in- 
strument to  probate,  from  which  decree  said  Mary  took  an 
appeal  to  this  court.  This  court,  after  hearing,  aflBrmed  the 
decree  of  the  probate  court  of  Coventry,  and  likewise  expressly 
adjudged  said  instrument  not  to  be  the  will  of  said  Joseph. 
The  decree  of  this  court  was  entered  October  5,  1885.  In 
July,  1886,  Mary  Baker  petitioned  the  court  of  probate  of 
Warwick  for  the  probate  of  said  instrument  as  the  will  of  said 
Joseph,  alleging  in  her  petition  that  said  Joseph,  at  the  time 
of  his  death,  was  a  resident  of  said  Warwick.  The  appellant, 
Thornton,  being  present  at  the  Warwick  court,  brought  the 
decrees  of  the  court  of  probate  of  Coventry  and  of  this  court 
to  the  attention  of  the  Warwick  court,  but  the  latter  court, 
nevertheless,  took  jurisdiction,  and,  after  hearing,  entered  a 
decree,  in  which  it  adjudged  and  decreed  that  said  Joseph. 
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*''  at  the  time  of  Lis  decease,  was  an  inhabitant  and  resident  of 
said  Warwick,"  and  that  said  instrument  was  his  last  will  and 
testament,  and  that  as  such  it  be  approved,  allowed,  and  or- 
<iered  to  be  recorded.  From  this  decree  said  Thornton  took 
an  appeal  to  this  court,  assigning  for  reasons  of  appeal,  among 
others,  that  said  instrument  and  all  matters  connected  with 
the  probate  thereof  are  res  adjudicata,  and  that  said  Mary  is 
estopped,  by  her  previous  action  in  the  court  of  probate  of 
Coventry  and  in  this  court,  from  prosecuting  her  present  peti- 
tion. The  case  is  before  us  now  upon  his  motion,  based  upon 
said  reasons,  that  her  petition  be  dismissed. 

Mary  Baker,  the  appellee,  resists  the  motion,  and  contends 
that  it  cannot  be  granted  consistently  with  our  decision  in 
People's  Savings  Bank  v.  Wilcox,  15  R.  I.  258  [ante,  p.  894].  In 
that  case,  Holder  N.  Wilcox  applied  to  the  court  of  probate  of 
Tiverton  for  administration  on  the  estate  of  his  niece,  Mary  A. 
Wilcox,  describing  her  as  "  late  of  Tiverton,  deceased."  He 
was  appointed  administrator  without  hearing,  no  one  opposing. 
Subsequently  one  George  A.  Sayer  applied  to  the  probate 
court  in  Providence  for  appointment  as  administrator,  alleging 
that  Mary  A.  Wilcox  was  a  resident  of  that  city  when  she 
died,  and  was  appointed.  Admittedly  she  did  in  fact  reside 
in  Providence  when  she  died.  The  court  held  the  second  ap- 
pointment good,  and  the  first  void,  because  the  court  of  pro- 
bate of  Tiverton  had  no  jurisdiction.  The  second  applicant 
could  not  be  held  to  be  estopped  by  the  allegation  of  jurisdic- 
tional facts  in  the  first  application,  because  he  had  nothing 
to  do  with  making  it.  The  case  at  bar  is  different.  In  the 
case  at  bar  the  two  applications  were  both  made  by  Mary 
Baker.  In  the  first  she  alleged  that  the  deceased  was  resident 
in  Coventry  when  he  died,  and  thus  led  the  court  of  probate 
of  Coventry  to  assume  jurisdiction  of  her  application,  and  try 
it  on  its  merits.  In  the  second  she  alleged  that  the  deceased 
was  resident  in  Warwick,  and  petitioned  the  court  of  Warwick 
to  try  the  same  question  which  she  had  previously  submitted 
to  the  court  of  probate  of  Coventry,  claiming  that  the  decision 
of  the  latter  court  was  void,  because  the  deceased  was  not,  as 
she  had  alleged  in  her  application  to  the  latter  court,  resident 
in  Coventry  when  he  died.  No  precedent  is  cited  for  such  a 
proceeding,  and  it  certainly  seems  as  if  a  party  ought  not  to 
be  permitted  thus  to  belie  himself.  And  see  the  following 
cases  cited  by  the  appellant:  Ela  v.  McConihe,  35  N.  H.  279; 
Hines  and   Bryan  v.  Mullins,  25  Ga.  696;  Brown  v.  Haines, 
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12  Ohio,  1;  Mandeville  v.  Mandeville,  35  Ga.  243;  Harbin  v. 
Be%  54  Ala.  389.  "  Consent  of  parties,"  say  the  supreme 
-court  of  the  United  States  in  Railway  Co.  v.  Ramsey^  22  Wall. 
322,  327,  "cannot  give  the  courts  of  the  United  States  juris- 
diction, but  parties  may  admit  the  existence  of  facts  which 
show  jurisdiction,  and  the  courts  may  act  judicially  upon  such 
admission."  After  a  court  has  acted  judicially  on  such  an 
admission  or  declaration,  it  seems  as  if  the  party  making  it 
should  be  debarred  from  denying  it  for  the  purpose  of  attack- 
ing any  judgment  dependent  thereon:  Turner  v.  Billagram,  2 
€al.  520;  Miltimore  v.  Miltimore,  40  Pa.  St.  151;  Potter  v. 
Adama^a  ExWs,  24  Mo.  159;  Lovelady  v.  Davie,  33  Miss.  577. 
We  do  not  find  it  necessary,  however,  to  determine  this  point 
in  order  to  decide  this  case. 

As  we  have  seen,  Mary  Baker  took  an  appeal  from  the  pro- 
bate court  of  Coventry  to  this  court,  and  here  prosecuted  her 
petition  to  final  judgment,  wherein  the  decree  of  said  probate 
court  was  a^rmed,  and  the  instrument  ofiered  for  probate  was 
adjudged  not  to  be  the  will  of  Joseph  Baker.  It  is  true,  the 
decree  of  this  court  does  not  expressly  adjudge  that  Joseph 
Baker  was  resident  in  Coventry  at  his  death,  but  where  juris- 
diction depends  on  the  finding  of  a  particular  alleged  fact,  the 
exercise  of  jurisdiction  implies  the  finding  of  that  fact:  Erwin 
V.  Lowry,  7  How.  172;  Wyatt'a  AdnCr  v.  Steele,  26  Ala.  630. 
The  decree,  then,  which  we  are  asked  to  disregard,  is  a  decree 
not  simply  of  the  court  of  probate  of  Coventry,  but  also  of  this 
court,  the  court  of  last  resort,  the  supreme  court  of  this  state. 
The  statute  (Pub.  Stats.  R.  I.,  c.  192,  sec.  25)  declares:  "The 
supreme  court  shall  be  the  supreme  court  of  probate,  and  shall 
have  cognizance  and  jurisdiction  of  all  matters  brought  before 
it,  by  appeal  or  otherwise,  from  any  court  of  probate  which  is 
or  shall  be  established  by  law."  The  statute  (Pub.  Stats. 
R.  I.,  c.  181,  sec.  5)  provides  that  the  supreme  court,  on  appeal 
from  a  probate  court,  "  may  allow  amendments  to  be  made  in 
the  papers  filed,  ....  to  supply  any  deficiency  or  correct  any 
errors,"  and  that  it  "may  proceed,  without  reference  to  the 
order,  judgment,  or  decree  of  the  court  of  probate,  ....  to 
execute  such  judgment  as  the  justice  of  the  case  may  require." 
These  provisions  are  exceedingly  comprehensive.  They  evince 
<a  purpose  to  make  the  supreme  court  the  final  arbiter  of  all 
probate  matters.  They  confer  jurisdiction,  not  simply  over 
matters  which  are  within  the  jurisdiction  of  the  court  appealed 
from,  but  also  ovor  "  all  matters  "  which  may  be  brought  be- 
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fore  the  court  appealed  to,  "  by  appeal  or  otherwise."  Juris- 
diction is  authority  to  try  and  determine,  and  therefore,  if  on 
appeal  from  the  probate  court  of  any  town  allowing  or  refusing 
probate  of  a  will,  the  question  whether  the  testator  was  resi- 
dent in  that  town  at  his  death,  so  as  to  give  the  court  appealed 
from  jurisdiction,  is  a  matter  which  may  be  brought  before 
this  court  on  appeal,  it  is  a  question  which  this  court  may  try 
and  determine;  and  this  court  being  the  court  of  last  resort, 
if  it  determines  that  the  testator  was  resident  in  the  town,  and 
enters  a  decree  on  the  merits,  affirming  the  decree  of  the  lower 
court,  its  determination  is  conclusive  on  all  persons  who  are 
parties  to  it  in  all  the  courts  of  the  state,  unless  it  be  set  aside 
by  the  court  itself  on  petition  for  new  trial.  Now,  we  do  not 
suppose  there  can  be  any  doubt  but  that  said  question  is  a 
matter  which  can  be  brought  before  this  court  by  appeal.  It 
is  one  of  a  class  of  questions  which  in  practice  have  always 
been  considered  open  for  trial  on  appeal  and  as  ground  of  ap- 
peal. The  practice  is  supported  by  authority:  People  v.  FerriSy 
36  N.  Y.  218;  Hearn  v.  Cutberth,  10  Tex.  216;  United  States  v. 
Nourse,  6  Pet.  470. 

There  is  no  reason  why  these  provisions  should  not  be  broadly 
construed  agreeably  to  their  apparent  design,  and  every  reason 
why  they  should  be  so  construed;  for  if  there  be  any  matter 
in  which  finality  of  decision  is  peculiarly  important,  that  mat- 
ter is  the  settlement  of  estates.  But  if  the  view  contended  for 
by  Mary  Baker  be  correct,  no  such  finality  is  attainable.  After 
our  decree  affirming  that  of  the  court  of  probate  of  Coventry 
disallowing  the  will  of  March  27,  1883,  Stephen  W.  Thornton 
applied  to  the  same  court  for  the  probate  of  an  earlier  wilL 
Probate  was  granted,  and  appeal  taken.  So  that  there  are  now 
two  appeals  pending  before  this  court,  one  from  the  court  of 
probate  of  Warwick  for  admitting  the  bill  of  1883  to  probate, 
and  the  other  from  the  court  of  probate  of  Coventry  for  admit- 
ting the  earlier  will  to  probate.  And  if  the  view  contended 
for  by  Mary  Baker  be  correct,  both  appeals  may  go  to  trial 
before  difierent  juries,  and  result  in  verdicts  and  judgments 
affirming  the  decrees  appealed  from.  In  that  event  we  shall 
have  three  decrees  entered  by  the  supreme  court,  to  wit,  de- 
crees affirming  the  first  and  second  decrees  of  the  court  of  pro- 
bate of  Coventry,  and  a  decree  affirming  the  decree  of  the 
court  of  probate  of  Warwick.  Which  of  the  three  will  it  b& 
our  duty  to  treat  as  authoritative  ?  One  reason  which  weighed 
heavily  with  us  in  People^ s  Savings  Bank  v.  Wilcox,  supra,  was 
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that  the  courts  of  probate  of  the  several  towns  may  assume 
jurisdiction  and  proceed  to  exercise  it  without  any  actual  no- 
tice to  parties  in  interest, — the  only  notice  required  being  notice 
by  publication  or  posting,  which  may  never  come  to  their 
knowledge,  since  they  have  no  reason  to  be  on  the  lookout  for 
notice  from  a  court  having  no  jurisdiction.  This  reason  does 
not  hold  on  appeal,  for  the  appellant  is  required  to  cite  the 
adverse  parties,  and  if  he  fails  to  do  so,  either  from  accident  or 
because  of  their  absence  from  the  state,  the  court  is  authorized 
to  provide  for  notice  to  them;  and  also,  as  we  have  seen,  to 
make  such  amendments  of  the  papers  as  may  be  necessary  to 
a  thorough  trial  of  the  case. 

We  decide  that  Mary  Baker  is  concluded  by  the  decree  of 
this  court,  entered  October  5,  1885,  affirming  the  decree  of  the 
court  of  probate  of  Coventry  disallowing  the  will  of  Joseph 
Baker  of  March  27,  1883;  for  though  it  was  not  formally 
adjudged  in  that  decree  that  Joseph  Baker  was  resident  in 
Coventry  at  his  death,  it  was  virtually  so  adjudged  by  the 
court  deciding  the  case  on  the  merits.  The  residence  was  al- 
leged in  the  petition,  and  therefore,  if  not  actually  proved  to 
the  satisfaction  of  the  court,  it  must  have  been  either  ex- 
pressly or  tacitly  admitted;  and,  as  we  have  seen,  such  ad- 
mission, as  between  the  parties,  is  as  effectual  as  positive 
proof. 

A  decree  may  be  entered  annulling  the  decree  of  the  court 
of  probate  of  Warwick,  and  dismissing  the  petition. 

Motion  granted. 

JvBisDionoiT  or  Pbobatx  Coxtbt:  See  People'*  Sarnnga  Bemk  ▼.  Wiieoatt 
rnnte,  p.  894,  and  note,  where  other  cases  are  colleotecL 
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Whxrb  Powxb  07  Salb  ts  Mobtqaob  Requires  Twkntt  Dats'  NoTuni 
of  the  sale  to  be  given  in  a  newspaper,  the  notice  most  appear  daily  for 
twenty  days  before  the  day  of  sale,  if  the  paper  selected  be  a  daily  pa- 
per,  and  a  notice  printed  in  such  paper  seven  times  between  July  22d 
and  August  12th,  the  day  of  sale,  is  insufficient. 

Bill  in  equity.    The  opinion  states  the  case. 

Charles  M.  Salisbury  and  Charles  H.  Page,  for  the  complain- 


ant. 


Edward  D.  Bassett  and  Frederic  Hayes^  for  the  respondents. 
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By  Court,  Stiness,  J.  The  defendant  Bassett  sold  to  the 
defendant  Brown  a  lot  of  land  in  Providence,  under  a  power 
of  Bale  contained  in  a  mortgage  deed,  of  which  Bassett  was 
the  assignee.  After  the  sale,  the  complainant,  a  judgment  cred- 
itor of  the  mortgagor,  bought  the  mortgagor's  interest  in  the 
land  at  the  execution  sale,  under  a  levy  which  had  been  made 
before  the  mortgage  sale  took  place.  The  complainant  brings 
this  bill  to  redeem,  claiming  that  there  has  been  no  valid  sale 
under  the  power  contained  in  the  mortgage,  because  the  re- 
quirement of  the  power,  "  first  giving  twenty  days'  notice  of 
euch  sale  in  some  one  of  the  public  newspapers  printed  in  said 
city  of  Providence,"  has  not  been  complied  with.  The  mort- 
gage sale  took  place  August  12,  1885.  The  notice  was  pub- 
lished in  the  Evening  Mail,  a  daily  newspaper  printed  in 
Providence,  seven  times,  viz.:  July  22d,  25th,  29th,  August 
1st,  6th,  8th,  and  11th.  The  question  is,  whether  such  a  pub- 
lication of  the  notice  satisfies  the  requirement  of  the  power. 
We  do  not  think  it  does.  The  evident  purpose  of  the  require- 
ment is  to  secure  ample  notice  of  the  sale,  for  the  mutual 
advantage  of  the  mortgagor  and  mortgagee.  The  mortgagee  is 
allowed  to  select  the  newspaper  in  which  he  will  give  the 
notice;  but  the  extent  of  the  notice  is  definitely  expressed. 
It  must  be  "  twenty  days'  notice."  We  think  the  fair  and 
natural  interpretation  of  that  phrase  is,  that  the  notice  is  to  be 
continuous,  in  the  paper  selected,  for  twenty  days.  The  de- 
fendants contend  that,  inasmuch  as  the  notice  covered  a 
period  of  twenty  days,  it  was  "  twenty  days'  notice."  But  if 
eeven  insertions  in  a  daily  paper,  covering  the  time,  is  to  be 
held  equivalent  to  twenty  days'  notice,  why  would  not  two, 
Bay  on  the  first  and  last  days  of  a  period  of  twenty  days,  or 
even  one,  twenty  days  before  the  sale?  If  anything  less  than 
a  continuous  notice  is  sufficient,  we  do  not  see  why  one  or  the 
other  of  these  would  not  also  be  suflBcient.  The  defendants 
say  that  even  this  complies  with  the  literal  construction  of 
the  terms  of  the  power;  but  that  is  not  enough,  if  the  con- 
struction be  crafty  or  technical.  Such  powers  should  be  con- 
strued as  people  generally,  who  have  to  do  with  them,  would 
be  likely  to  understand  them;  and  we  think  that  the  use  of 
the  word  "  days  "  would  suggest,  to  the  ordinary  mind,  a  con- 
tinuous daily  notice,  if  it  be  in  a  daily  paper.  In  Stine  v. 
Wilhon,  10  Mo.  75,  96,  "twenty  days'  previous  notice"  of 
the  time  of  sale  was  required.  One  notice  was  published  in  a 
daily  newspaper  twenty-one  days  before  the  sale,  and  after 
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that  the  notice  was  published,  less  than  twenty  days,  in  an- 
other paper,  which  was  a  weekly  reprint  of  the  daily.  This 
was  held  to  be  insuflBcient  notice.  The  court  says:  "  Would 
one  publication  of  a  notice  by  a  sheriff  of  an  intended  sale  of 
real  estate  under  execution,  made  in  a  newspaper  twenty  days 
before  the  day  of  sale,  be  held  to  be  a  compliance  with  the 
requisition  of  the  statute,  which  directs  him  to  give  twenty 
days'  previous  notice  of  the  time,  etc.,  by  an  advertisement  in 
some  newspaper  printed  in  the  county,  etc.?  We  apprehend 
that  such  is  not  the  general  understanding  nor  the  practice  in 
the  country,  but  that  such  notices  are  continued  to  be  published 
until  the  day  of  sale."  This  case  is  cited  by  the  court,  with 
apparent  approval,  in  Oerman  Bank  v.  Stumpf,  73  Mo.  311. 
See  also  Leffler  v.  Armstrong,  4  Iowa,  482;  68  Am.  Dec.  672. 

In  Kellogg  v.  Carricoj  47  Mo.  157,  the  deed  required  thirty 
days*  notice.  The  publication  covered  a  period  of  thirty-four 
days,  and  appeared  in  each  daily  issue  of  the  paper,  there  be- 
ing no  issue  on  Sundays.  Held,  that  the  Sunday  omissions 
did  not  vitiate  the  notice,  because  it  was  continuous.  See 
also  Cushman  v.  Stone,  69  111.  616.  In  Weld  v.  Rees,  48  Id. 
428,  where  the  language  of  the  deed  was,  "  after  publishing  a 
notice  in  a  newspaper  published  in  the  city  of  Chicago  ten 
days  before  the  day  of  such  sale,"  it  was  held  that  one  inser- 
tion, ten  days  before  the  sale,  was  sufficient,  because  the  lan- 
guage seemed  to  exclude  the  idea  that  the  notice  should  be 
continuous,  as  only  one  notice  and  one  paper,  and  that  ten  days 
before  the  sale,  are  spoken  of.  If ''  notice  for  ten  days  "  had 
been  required,  the  court  says  there  might  be  question  as  to  its 
sufficiency.  Jenkins  v.  Pierce,  98  111.  646,  was  a  similar  case. 
In  Muskingum  Valley  Turnpike  Co.  v.  Ward,  13  Ohio,  120,  42 
Am.  Dec.  191,  it  was  held  that  where  a  law  required  "  at  least 
sixty  days'  notice  "  of  the  time  and  place  of  payment  of  an 
installment  to  the  stock  of  a  corporation,  a  single  notice  given 
sixty  days  before  the  time  was  sufficient.  This  interpretation, 
however,  is  put  by  the  court  upon  the  grounds  that  a  continu- 
ous notice  was  not  intended,  because,  in  other  acts,  where  the 
legislature  meant  to  require  a  continuous  notice,  more  explicit 
terms  had  been  employed,  and  that  the  manifest  object  of  the 
notice  was  to  give  stockholders  a  reasonable  time  to  prepare 
to  meet  the  demand ;  hence  that  it  must  be  a  complete  notice 
"  at  least  sixty  days  "  before  the  payment.  Andrews  r.  Ohio 
and  Mississippi  R.  R.  Co.,  14  Ind.  169,  is  precisely  similar. 

In  Harris,  Petitioner,  14  R.  I.  637,  this  court  held  that  whera 
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the  statute  requires  a  notice  to  be  published  "  in  some  public, 
newspaper  for  four  successive  weeks,"  it  is  enough  if  the  notice 
be  published  weekly,  even  though  it  be  in  a  daily  paper.  See 
also  Thurston  v.  Miller^  10  Id.  358.  There  are  numerous  cases 
to  this  effect,  and  they  proceed  upon  the  principle  that,  where 
the  period  is  a  certain  number  of  weeks,  such  a  notice  is  con- 
tinuous from  week  to  week,  which  is  all  that  is  required. 
Upon  the  same  principle,  we  must  conclude  that,  where  the 
period  is  a  certain  number  of  days,  the  notice  must  be  con- 
tinued from  day  to  day,  upon  such  days  as  the  paper  is  pub- 
lished. Of  course  the  selection  of  the  paper  must  be  made 
in  good  faith;  but  if,  as  in  Leffler  v.  Armstrong,  supra,  it  be 
properly  made  in  a  weekly  or  semi-weekly  paper,  continu- 
ously and  in  every  issue,  for  the  designated  period,  the  re- 
quirement is  fulfilled.  Our  conclusion  is,  that  the  notice  of 
the  mortgage  sale  in  this  case  did  not  conform  to  the  terms  of 
the  power,  and  that  the  complainant  is  entitled  to  redeem. 


Nonos  VOB  Certain  Number  ot  Days  or  Weeks,  when  SirvnoiENTr 
Bee  note  to  Hoffman  ▼.  Anthony,  75  Am.  Deo.  708,  where  thia  subject  is  dis- 
cuased;  Montour  r.  Pwrdy^  88  Id.  88^  note  96»  when  other  oases  in  that  series 
are  collected. 
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AooovNTS,  aoqniesoenoe  in,  802. 
AoENT,  laches,  defense  of,  when  not  available  to,  797> 
Arbttbatiok,  by  laws  of  insorance  company,  requiring  dispntas  to  be  settled 
by,  666. 

agreement  to  submit  questions  arising  under  building  contraota,  609. 

agreement  to  submit  questions  arising  under  contracts  to  do  work,  etc., 
571. 

agreement  to  submit  questions  arising  under  insurance  policies,  669,  670. 

agreement  to  submit  questions  respecting  amounts  or  values,  669. 

agreement  to  submit  questions  to,  is  viewed  with  jealousy  by  courta,  667. 

agreement  to  submit  questions  to  arbitrators  named,  667. 

agreement  to  submit  questions  to  arbitrators  to  be  chosen,  may  be 
avoided  in  Pennsylvania,  667. 

agreement  to  submit  questions  to,  to  what  extent  valid,  668. 

agreement  to  submit  questions  to,  when  void,  668. 

ousting  courts  of  jurisdiction  by  agreements  to  submit  to^  660. 
AaaiONKEin:,  by  order  drawn  on  third  person,  474. 

of  part  of  demand  is  invalid  at  law,  472. 

of  part  of  demand,  when  valid  in  equity,  473. 

of  future  earnings,  473. 

of  writing,  what  sufficient,  474. 
AssiONMKNTS  FOR  BENEFIT  OF  Crsditobs,  bond  of  assignee,  faHnre  to  give^ 
26. 

deed  of,  defects  in  certificate  of  acknowledgment,  26. 

deed  of,  how  construed  with  respect  to  property  included  in  it^  20. 

defects  in,  when  avoid,  26. 

fictitious  claim  inserted  in  deed  of,  26. 

omitting  property  from  schedule,  24. 

provisions  in  which  are  fatal  to,  24,  25. 

reservations  in,  24. 

statutes  concerning,  substantial  compliance  with,  what  is,  84. 
ArroRKSYa  and  CornsKLOEa  are  officers  of  the  court,  847. 

business  acts  of,  what  sufficient  to  disbar,  850. 

charges  against,  858. 

charges  against,  change  of  venue  on  trial  of,  860. 

charges  against,  court  may  proceed  in  absence  of,  869. 

charges  against,  defenses  to,  860. 

charges  against,  laches  in  prosecuting,  860. 

charges  against,  where  should  be  made,  860. 

contempts  of,  may  be  required  to  purge  themselves  of,  853. 

conviction  of  crime,  whether  must  precede  disbarment  for,  863. 

93S 
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Attornets  a>'d  Counselors,  disbarment  by  one  court,  effect  on  rif^t  i» 

practice  in  others,  861. 
disbarment  of,  any  breach  of  official  oath  is  good  cause  for,  850. 
disbarment  of,  for  accepting  retainers  from  both  parties,  850. 
disbarment  of,  causes  for,  850,  851. 
disbarment  of,  for  tampering  with  witnesses,  851. 
disbarment  of,  how  reviewable,  861. 
disbarment  of,  may  be  without  due  process  of  law,  848. 
disbarment  of,  nature  of  power  of,  848. 
disbarment  of,  proceedings  for  are  criminal  in  character,  848. 
fees  and  charges,  when  courts  will  adjust,  857. 
payment  of  moneys  by,  power  of  court  to  compel,  849,  854,  868w 
professional  acts  of,  power  of  courts  over,  849. 
professional  duty,  courts  will  compel  performance  of,  849. 
protecting  clients  against,  849. 
punishing  for  moral  delinquencies,  861. 
reinstatement  of,  861. 
summary  jurisdiction  of  courts  over,  to  compel  fair  dealing  with  clients, 

854. 
summary  jurisdiction  of  courts  over,  to  compel  delivery  of  papers,  856. 
summary  jurisdiction  of  courts  over,  to  compel  payment  of  moneys,  854. 
summary  jurisdiction  over,  power  of  courts  to  exercise,  847. 
taxing  costs  against,  856. 
Attobnky-Oeneral,  suit  by,  to  enjoin  misapplication  of  public  moneys  or 

property,  96. 

BAHJfEiiT,  distinction  between  and  a  sale,  711-713. 

of  goods,  with  condition  that  bailee  shall  become  the  owner  on  making 
payment,  713. 

of  grain  in  warehouse,  mingled  with  other  grain,  712. 

of  grain,  when  construed  to  be  a  sale,  712. 
Bankbttft,  judgment  against  after  discharge,  effect  of,  140. 
BintoLART.    See  Cbimiital  Law. 

Common  Carrier  by  water,  passenger  may  recover  for  neglect  of,  in  not  p«K 

viding  proper  lights  at  landing,  40. 
Constitutional  Law,  reform  schools  and  houses  of  refuge,  constitntioiiality 

of  statutes  consigning  children  to,  184. 
Contempts  oe  Court,  attorneys  may  be  compelled  to  purge  themselves  of,. 
853. 

general  power  of  courts  to  punish,  847. 

legislative  bodies  may  punish,  847. 

power  of  President  to  peirdon,  862. 

proceedings  to  punish,  are  criminal  in  character,  848. 
Coxtrts,  summary  jurisdiction  of,  discretion  in  exercising,  848, 

summary  jurisdiction  of,  over  attorneys  at  law,  847. 
Criminal  Law,  accomplice  in  crime  of  burglary,  400. 

burglary,  breaking  and  entering  are  both  essential  to,  383. 

burglary,  breaking  and  entering  need  not  be  at  same  time,  388L 

burglary,  breaking  and  entering,  what  sufficient,  383. 

burglary,  breaking,  constructive,  387. 

burglary,  breaking,  instances  of,  384. 

burglary,  breaking,  instances  of  cases  held  not  to  constitute,  385. 

burglary,  breaking  out  of  house,  whether  constitutes  crime  of,  386. 
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Ckihinal  Law,  burglary,  by  guest  at  a  hotel,  390. 
burglary,  curtilage  of  dwelling  defined,  388. 
burglary,  decoying  persona  into  commission  of,  387. 
burglary  defined,  383. 

burglary,  dwelling,  cellar  used  as  a  store-room,  390. 
burglary,  dwelling,  instances  of,  389. 
burglary,  dwelling,  intent  to  reside  in,  389. 
burglary,  dwelling,  intent  to  return  to,  389. 
burglary,  dwelling,  mill-house  is  not,  390. 
burglary,  dwelling  occupied  by  lodgers,  390. 
burglary,  dwelling  occupied  by  servants,  389. 
burglary,  dwelling  occupied  by  separate  families,  389. 
burglary,  dwelling,  storehouse  in  which  person  sleeps,  391. 
burglary,  dwelling,  tests  of,  389. 
burglary,  entry  by  consent  of  owner,  387. 
burglary,  entry  of  building  is  essential  to,  387. 
burglary,  essentials  of  crime  of,  383. 
burglary,  evidence,  declarations  of  accused,  398. 
burglary,  evidence  of  crime  other  than  the  one  charged,  4SXk 
burglary,  evidence  of  intent,  396. 
burglary,  evidence,  possession  of  burglarious  tools,  397. 
burglary,  evidence,  possession  of  stolen  property,  397. 
burglary,  evidence  that  crime  was  committed  in  night-time,  3961 
burglary,  force  not  essential  to  crime  of,  383. 
burgleiry,  fraud,  entry  into  dwelling  obtained  by,  387. 
burglary,  habitation  of  man,  is  an  o£fense  against,  383. 
burglary,  indictment  for,  describing  property  in,  394. 
burglary,  indictment  for,  general  essentials  of,  392. 
burglary,  indictment  for,  joinder  of  count  for  larceny,  396. 
burglary,  indictment  for,  must  aver  a  breaking  and  entering,  392. 
burglary,  indictment  for,  must  aver  the  intent,  393. 
burglary,  indictment  for,  ownership  of  building,  how  and  in  whom  to  b* 

alleged,  394,  395. 
burglary,  indictment  for,  time  of  commission,  how  alleged,  394. 
burglary,  indictment  for,  value  of  property  need  not  be  stated,  394. 
burglary,  intent,  felonious,  is  essential,  391. 
burglary,  intent,  what  not  sufficient,  391. 
burglary,  jury,  charge  to,  in  trials  for,  399. 
burglary,  night-time,  breaking  and  entry  must  be  in,  388. 
burglary,  servant,  entry  by,  with  key  given  him  by  his  master,  886k. 
burglary,  verdict,  399. 

Dkkd,  delivery  is  essential  to  operation  of,  73. 
Dbtznition  of  bailment,  712. 

of  breaking,  as  used  in  statutes  defining  burglary,  383. 

of  burglary,  383. 

of  curtilage,  388. 

of  dwelling-house,  388. 

of  tax,  94. 
Divorce,  decree  of,  operates  in  rem,  454. 

non-residents,  decree  of,  against,  453. 
Egurrv,  reformation  of  writing  in,  648. 
Escrow,  deed  delivered  to  grantee  cannot  be  held  in,  73. 

deed  fraudulently  obtamed  trom  its  custodian,  73. 
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Evidence,  declarations  made  to  pbysiciabs,  39. 

injured  party,  statements  of,  39. 

in  prosecutions  for  burglary,  396-398. 
ExBOCnoN,  custody  of  law,  property  in,  is  not  subject  to,  403. 

exemption  from,  laws  of,  apply  to  all  persons,  242. 

exemption  from,  laws  of,  have  no  extraterritorial  force,  240. 

exemption  from,  laws  of,  injunction  to  compel  respect  of,  242. 

exemption  from,  laws  of  other  states  cannot  be  enforced  in  thia,  840L 

exemption  from,  of  pensions  and  their  proceeds,  596-598. 

exemption  from,  of  wages  due  in  another  state,  240. 

receiver,  property  in  hands  of,  is  not  subject  to,  404. 

FiENOB,  barbed  wire,  owner's  liability  for  stock  injured  by,  219. 
Frattp,  laches  in  asserting,  as  a  ground  for  relief,  801. 

Garmishhknt  of  moneys  due  for  pensions,  596. 

of  pension-moneys,  after  they  reach  pensioner,  596. 

of  wages  earned  in  another  state,  240,  241. 
€rooD-wiLL  of  business,  one  who  sells  may  be  enjoined  from  injnring^  81. 
Ck>VKENMKNT,  laches  not  imputed  to,  798. 

Habeas  Corpus,  child,  proceedings  by,  to  obtain  custody  of,  186. 

rules  for  awarding  custody  of  children  on,  186. 
HoMBSTEAS,  lien  of  attorney  for  services  in  protecting,  63. 

lien  of  judgment  on,  299. 

Insitbakoe,  arbitration,  stipulation  that  amount  of  loss  shall  be  determined 

by,  569. 
arbitration,  stipulation  that  mode  of  death  shall  be  settled  by  surgeon 

in  chief,  569. 
forfeiture,  waiver  of,  by  receiving  premiums,  740. 
insurable  interest,  creditor  has  in  life  of  debtor,  574. 
insurable  interest,  daughter  has  none  in  life  of  mother,  575. 
insurable  interest,  husband  has  in  life  of  wife,  574. 
insurable  interest,  son  has  in  life  of  father,  575. 
insurable  interest,  woman  has  in  life  of  affianced,  574. 
iKJimcTiON  against  enforcement  of  void  judgment,  775. 

exemption  laws,  citizen  may  be  enjoined  from  evading,  242. 

in  favor  of  tax-payers,  to  prevent  misuse  of  public  monejrs  or  property, 

92-105. 
laches  of  complainant  as  ground  for  denying,  802. 

JuixsKENT  against  discharged  bankrupt,  effect  of,  140. 

attachment,  whether  may  issue  in  action  on,  414. 

estoppel  of,  does  not  operate  for  nor  against  persons  not  putiM  nor 
privies,  876. 

estoppel  of,  must  be  mutual,  877. 

laches  in,  moving  to  vacate,  798. 

parties  to,  who  deemed  to  be,  877. 

privies  to,  who  deemed  to  be,  878. 

whether  a  contract,  414. 
Judicial  Sale,  right  of  purchaser  at  roid,  to  retain  possession  nntfl  repaid 
amount  of  his  bid,  330. 

subrogation,  right  to,  of  purchaser  at  void,  328-330. 
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JjAoaxa  of  tax-payers,  in  suing  to  prevent  levy  of  tax  or  miMippropriation  of 
public  property  or  moneys,  104. 

See  Stale  Claims. 
LiAiTDLoaD  AND  TENANT,  destroyed  buildings,  lessee  need  not  rebuild,  S68. 
destruction  of  leased  property,  effect  on  relations  of,  368. 
repairs,  covenants  for,  368. 
Libel,  publication  bringing  plaintiff  into  shame  and  disgrace,  43. 

publication  of  story' told  by  person  on  himself,  43. 
LuNATio,  torts,  liability  for,  143. 

Marriage,  second,  presumptions  indulged  to  support,  117. 

void,  conflict  of  laws  concerning,  117. 

void,  innocent  party  may  recover  damages  for,  117. 

void,  is  not  valid  for  any  purpose,  117,  293. 

void,  may  be  attacked  anywhere,  293. 

void,  parties  to,  living  together  after  impediment  to  their  marriage  has 
been  removed,  117. 
Harried  Woken,  torts,  liability  for,  579. 

Master  and  Servant,  machinery,  servant  remaining  in  master's  employ 
after  knowledge  of  defects  in,  278. 

knowledge,  by  servant,  of  incapacity  of  fellow-servant,  279. 

reckless  fellow-servant,  continuing  in  employment  with,  280. 

riska  assumed  by  servant,  279. 
Minor,  conveyance  by  guardian  of,  361. 
Mistake  of  law,  when  a  ground  for  relief,  66. 

MxTNTOiPAL  Ck>RPORATioNS,  attomoy-general  is  proper  person  to  prevent  abase 
of  public  trust  by,  96. 

common  council  of,  when  final  judges  of  the  qualification  of  its  mem* 
bers,  755. 

enjoining  from  incurring  indebtedness,  93. 

legislative  and  discretionary  powers  of,  courts  will  not  control,  03. 

misapplication  of  funds  by,  injunction  against,  95. 

misapplication  of  funds  by,  order  for  is  void,  93. 

misapplication  of  funds  by,  who  may  sue  to  prevent*  96. 

powers  of,  are  restricted,  92. 

streets,  obligation  to  keep  in  repair,  169. 

trustee,  when  regarded  as  a,  93. 

l^BOUOENCE,  obstruction  placed  in  highway,  208. 
New  Trial,  excessive  damages  as  a  ground  for,  40. 
NoN-RESiDENT,  decree  of  divorce  against,  453. 

Pardon,  power  of  President  to,  in  contempt  cases,  862. 
Parent  and  Child,  custody  of  child,  breach  of  marital  duty  by  one  parent 
may  justify  award  of  to  the  other,  185. 

custody  of  child,  conflicting  claims  of  father  and  mother  to,  186. 

custody  of  child,  depriving  parent  of,  what  justifies,  185. 

onstody  of  child,  father's  right  to,  at  common  law,  183. 

custody  of  child,  father's  right  to,  limitations  upon,  183. 

custody  of  child,  force  in  securing,  186. 

custody  of  child,  good  of  child  ia  controlling  consideration,  183. 

custody  of  child,  habeas  corpus  proceedings  to  determine  right  to,  188. 

custody  of  child,  legislative  power  over,  183. 

custody  of  child,  mother's  right  to,  184. 
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Parent  axd  Child,  custody  of  child,  revocation  of  agreement  couoenung, 
184. 

custody  of  child,  to  whom  will  be  awarded,  58. 

custody  of  child,  transfer  by  father  of  right  to,  184. 

custody  of  child,  wishes  of  child,  when  will  be  considered,  186. 

illegitimate  child,  mother's  right  to,  185. 

property  in  children  by  the  Roman  law,  183. 

relinquishment  by  parent  of  right  to  custody  of,  184. 

right  of  parent  to  custody  of,  57. 
Pensions,  deposited  in  bank,  are  subject  to  execution,  596. 

exemption  of,  from  execution  under  laws  of  New  York,  697. 

garnishment  of,  after  reaching  pensioner,  596. 

homestead  purchased  with,  is  not  exempt  from  execution  for  pre-ezisW 
ing  debts,  597. 

property  purchased  with,  is  subject  to  execution,  696. 
Pbxsident,  power  of,  to  pardon  in  contempt  cases,  862. 

Railboad  Companies,  care  to  be  exercised  in  expelling  passengers*  646. 

contracts  of,  to  carry  goods  beyond  its  terminus,  61. 

free  pass,  contracts  exonerating  company  from  liability  under,  873* 

free  pass,  what  is  a,  373. 

freight  trains,  duty  to  passengers  on,  39. 

£reight  trains,  liability  to  passengers  injured  on,  39. 

liability  for  not  stopping  train  for  passenger  to  alight,  164. 

public  street,  injunction  against  using,  623. 
Railroad,  upon  highway,  care  to  be  used  to  avoid  injury  to  travelen,  161L 
Rbceiyeb,  property  in  custody  of,  is  not  subject  to  execution,  403. 

sale  under  execution  of  property  in  custody  of,  404. 
Refuge,  house  of,  right  to  children  in,  183. 
Relioious  Uses,  statutes  prohibiting,  440. 

Sale,  by  storing  grain  in  warehouse  with  other  grain,  712. 

distinction  between  and  bailment,  711-713. 
Stale  Claims,  accounts,  laches  in  disputing,  802. 

acquiescence,  when  implied  from  lapse  of  time,  796. 

admiralty,  courts  of,  liens  denied  enforcement  in,  because  of  ladia^  804. 

admiralty,  courts  of,  will  not  entertain,  804. 

agent,  defense  of  laches,  when  not  available  to,  797. 

deeds  and  agreements,  laches  in  moving  to  vacate,  803. 

demurrer,  objection  may  be  raised  by,  807. 

distinction  between  executory  and  executed  interests,  796. 

distinction  between  laches  and  acquiescence,  795. 

excuses  for,  delay  in  enforcing,  805. 

excuses  for,  infancy  and  coverture,  806. 

excuses  for,  poverty  of  complainant,  805. 

excuses  for,  when  should  be  pleaded,  806. 

execution  sales,  laches  in  moving  to  vacate,  798. 

fraud,  laches  in  claiming  relief  on  ground  of,  801. 

government,  defense  of,  cannot  be  urged  against,  798. 

injunction,  laches  may  defeat  suit  for,  802. 

judgments,  laches  in  moving  to  vacate,  798. 

knowledge  must  exist,  or  there  can  be  no  laches,  802. 

laches  defined,  796. 

laches,  doctrine  of,  is  not  arbitrary,  796. 
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Stalb  Claims,  length  of  time  is  not  sole  test  of,  795. 

members  of  same  family,  whether  may  urge  defense  of,  Against  one  an- 
other, 797. 

parent  may  urge  laches  against  action  by  child,  797. 

patent  rights,  laches  in  enforcing,  803. 

specific  performance,  refusal  because  of  laches,  796. 

stale  equities,  what  are,  795. 

trusts,  operation  of  laches  against,  799. 
fixATUTB  OF  Limitations  against  action  for  conversion,  238. 

tmsts,  what  barred  by,  799. 
Streets,  foot-passengers  in,  rights  of,  442. 
BuBBOQATiON,  fraud  forfeits  rights  to,  330. 

judicial  sale,  right  to,  of  purchaser  at,  328. 

right  to,  of  purchaser  at  void  execution  sale,  330. 

right  to,  of  purchaser  at  void  foreclosure  sale,  330. 

right  to,  of  purchaser  at  void  probate  sale,  330. 

right  to,  of  purchaser  of  lands  of  lunatic,  329. 

Tax  defined,  94. 

injunction  against  levy  of,  95. 

persons  who  may  sue  to  prevent  levy  of,  95. 

purposes  for  which  proper,  94. 
Tax-payers,  injunction  in  favor  of,  against  levy  of  tax,  96. 

injunction  in  favor  of,  to  prevent  making  of  contracts,  93. 

laches  as  a  defense  to  suits  by,  104. 

may  enjoin  annexation  of  territory  which  will  increase  taxatioa*  M 

may  enjoin  appropriation  of  moneys  to  a  celebration,  98. 

may  enjoin  collection  of  illegal  tax,  98. 

may  enjoin  issue  of  bonds  under  unconstitutional  law,  98. 

may  enjoin  payment  of  unlawful  claims,  98. 

may  enjoin  purchase  of  real  estate,  98. 

suit  by,  to  enjoin  issue  of  bonds,  101. 

suit  by,  to  enjoin  illegal  acts  of  municipality,  97,  99,  103. 

suit  by,  to  enjoin  misappropriation  of  public  moneys  and  property^  Sft- 
105. 
Tenancy  in  Common,  in  grain  stored  by  different  owners,  712. 
Trade,  contracts  in  partial  restraint  of,  when  invalid,  135. 
Trade-mark,  false  representation  bars  right  to  protection,  80. 
Trade-name,  person  cannot  be  enjoined  from  using  his  own  as,  81. 
Trusts,  laches,  when  available  to  prevent  enforcement  of,  799. 

presumption  of  release  from  lapse  of  time,  800. 

Undue  Influence,  presumption  of,  on  conveyance  by  client  to  attorney,  SCL 
presumption  of,  on  conveyance  by  minor  to  guardian,  361. 
presumption  of,  on  conveyance  by  patient  to  physician,  361. 

Warehouse,  grain  stored  in,  in  common  with  other  grain  from  wfaioh 

are  to  be  made,  712. 
Water,  draining,  percolating,  or  subterranean,  447. 
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ACOOXJNTING. 
See  Paktitxrship,  6-8;  BaoKivxBa^  8. 

ACNOWLEDGMENTS. 
1.  QmoxB  Taxhto  AoKNOwi.sDaMEi7T  or  Deed  must  Cketivt  Bak^  with 
the  day  and  year  when  it  was  made,  and  by  whom,  and  he  will  be  pre- 
mimed  to  have  performed  his  duty,  and  will  not  be  supposed,  without 
proof,  to  have  taken  the  acknowledgment  before  the  deed  was  executed. 
Cover  V.  Manaway,  552. 
I.  AcKNOWUtsoiiXKT  ot  Dbed  IS  JUDICIAL  AcT,  and  the  certificate  of  it,  in 
the  absence  of  fraud,  is  conclusive  as  to  the  facts  therein  stated.    Id. 
SeeDjEBSs. 

ADVERSE  POSSESSION. 

1.  Saoh  ov  Subsequent  Obantebs  abb  Pbssumed  to  have  entered  under 
their  respective  deeds  with  knowledge  of  the  contents  of  a  prior  deed  to 
tiie  same  land  by  their  grantor.  SckwaUbaek  v.  Chicago,  M.,  Je  8t.  P. 
R.  R.  Co.,  740. 

S.  When  Both  Pasties  Claim  Title  under  the  same  person,  neither  of  them 
oan  deny  his  right,  and  as  between  them  the  elder  is  the  better  title,  and 
must  prevail;  hence  the  estoppel  of  the  grantor  to  deny  his  grantee's 
title,  arising  from  hia  deed,  extends  to  all  persons  claiming  from  or  under 
the  grantor  by  title  acquired  subsequent,  whether  by  deed  or  otherwise. 
Any  of  such  subsequent  grantees  desiring  to  destroy  the  presumption 
that  they  hold  in  subordination  to  the  legal  title,  and  take  and  hold  the 
land  by  adverse  possession  to  which  they  have  no  title  by  virtue  of  their 
deed,  though  described  in  it,  are  bound  first  to  actually  and  notoriously 
disseise  the  rightful  owner  before  they  can  set  the  statute  running  in 
their  favor.    Id. 

S.  Abtebss  Possession  is  Taken  Stbictlt;  every  presumption  is  in  favor  of 
possession  in  subordination  to  the  rightful  owner.  Adverse  posseesiou 
is  not  to  be  made  out  by  inference,  but  by  clear  and  positive  proof.    Id. 

4.  CSoNTiNUED  Use  and  Occupation  bt  OaANTOR  of  Land  is  not  evidence 
that  his  possession  is  adverse  to  his  grantee;  on  the  other  hand,  his  pos- 
session is  presumed  to  be  under  and  in  subordination  to  the  legal  title 
held  by  his  grantee,  for  he  is  estopped  by  his  deed  from  claiming  that 
his  holding  is  adverse.  This  rule  applies  to  all  subsequent  grantees  of 
such  grantor.     Id. 

$.  Widow  Who  Remains  on  her  Husband's  Land  does  not  hold  adversely 
to  the  heirs.    Pag€  v.  Branch,  281. 

See  Co-tbnanct. 
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AGENCY. 

1.  AosNor  TO  Bind  Peincipal  bt  Instbtjment  undeb  Skai  most  be  cre- 
ated by  writing  onder  seal;  and  a  sealed  instrument  is  not  binding  oa 
the  principal  when  changed  by  an  agent  possessing  written  or  oral  aa> 
thority  only  to  act.    Humpkreya  v.  Finch,  293. 

S.  Pbhtoipai.  Who  Vesballt  Authorizes  Agkkt  to  fill  up  a  blank  in  a  bond 
with  a  specific  sum  of  money,  left  open  and  in  his  hands  for  that  pur- 
pose,  and  then  deliver  it  when  completed,  is  estopped,  when  this  is  done 
and  the  money  is  obtained  from  another  acting  in  good  faith  and  with- 
out knowledge,  from  denying  his  obligation,  and  thus  perpetrating  a 
fraud  upon  the  holder.  Even  if  the  bond  is  void,  still  the  act  of  bor- 
rowing creates  a  liability  which  the  principal  cannot  deny.     Id. 

ANIMALS. 

1.  Bkes  abb  Fera  Naturjc,  and  the  only  ownership  in  them,  until  reclaimed 
and  hived,  is  rathne  soli.    Rexroth  v.  Coon,  863. 

S.  Act  07  Reduohto  Thing  Fe&s  Natub^  into  Possession  Cbbates  No 
Tttle  thereto  if  such  act  be  wrongful;  and  therefore  a  trespasser,  who 
places  in  a  tree  on  another's  land  a  box  for  bees  to  hive  in,  cannot  main- 
tain trover  against  a  third  person  for  taking  bees  and  honey  from  the  box. 
Fd. 

5.  0ns  Who  Keeps  Dogs  is  Bound  to  have  Them  undeb  his  Obssbvation 

AND  Inspection,  or  under  the  observation  and  inspection  of  some  person 
selected  by  him.     Bi'ice  v.  Bauer,  454. 
4.  Knowledge  op  Servant  or  Agent  that  Dog  in  his  Cabk  is  dangerous 
is  equivalent  to  knowledge  by  his  principaL     Id. 

6.  Jw  Dog  is  Kept  fob  Protection  to  Premises,  the  purpose  for  which  he  is 

kept  charges  his  master  with  knowledge  that  he  is  of  fierce  and  danger- 
ous character.  Id. 
6.  Master  of  Dog  is  Answerable  to  Plaintut  Injubed  by  Such  Dog  on 
his  own  premises,  where,  after  being  kept  chained  for  the  protection  of 
the  owner's  premises,  the  dog  is  suffered  to  escape  therefrom,  and  to  at- 
tack and  wound  the  plaintiff.   Id. 

ARBITRATION  AND  AWARD. 
Paxtiss  to  Exeoutobt  Contract  Who  Agbeb  that  All  Questions  or 
DiFFEBBNOX  or  dispute  which  may  arise  between  them  in  reference 
thereto,  or  that  the  amount  of  any  claim  arising  therefrom,  shall  be  first 
submitted  to  the  arbitrament  of  a  single  individual  or  tribunal  named, 
are  bound  by  their  agreement;  but  where  the  agreement  does  not  pro- 
vide for  submitting  matters  in  dispute  to  any  particular  person  or  tri- 
bunal named,  but  to  one  or  more  persons  to  be  mutually  chosen  by  the 
parties,  it  is  revocable  by  either,  and  does  not  oust  the  jurisdiction  of 
the  courts  having  cognizance  of  the  subject-matter  of  the  dispute;  {ind 
the  applicability  of  this  principle  is  not  disturbed  by  a  provision  in  the 
original  contract  that  no  action  should  be  brought  until  after  the  award 
ia  filed,  nor  by  the  fact  that  arbitrators  were  chosen  who  failed  to 
«|pree.     Commercial  U.  A.  Co.  v.  Hocking,  562. 

ASSAULT  AND  BATTERY. 
See  Damages,  2. 
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ASSIGNMENTS. 

1.  Whkbi  Owner  of  Chattel,  althoxtgh  Induced  thereto  bt  Fraud, 

Invests  Another  with  Apparent  Legal  Title,  in  pnrsaance  of  a 
«ontract,  the  person  so  clothed  may  transfer  an  unimpeachable  title  to  a 
purchaser  in  good  faith,  and  there  is  no  distinction  to  be  made  in  this 
respect  between  chattels  and  snch  instruments  as  may  be  assigned  by  in- 
dorsement, so  as  to  give  the  assignee  a  complete  legal  title.  Moore  r. 
Moore,  170. 

2.  Whksx   Owner  of  Things  in  Action,    although  not  Technically 

Nbgotiabls,  has  Clothed  Another,  to  whom  they  are  delivered  in  the 
method  common  to  all  mercantile  communities,  with  the  usual  apparent 
imcUeia  of  title,  he  will  be  estopped  from  setting  up  against  a  second 
Mngnee,  to  whom  the  securities  have  been  transferred  for  value  and 
without  notice,  that  the  title  of  the  first  assignee  was  not  perfect  and 
•bsolnte.  The  estoppel  thus  applied  between  assignors  and  assignees  in 
no  wise  affects  the  right  of  the  makers  of  such  paper  to  set  up  any  de- 
fanaes  which  the  statute  makes  available  to  them.  The  purchaser  of 
such  paper  cannot  affect  the  makers  by  an  estoppel  against  any  prior 
tosignor  as  to  any  defenses  or  equities  between  the  original  parties.     Id. 

3.  Assignment  of  Fart  of  Chose  in  AonoK  for  valuable  consideration  is 

good  in  equity,  and  may  be  made  either  by  direct  transfer,  or  by  an 
order  drawn  upon  the  particular  fund.  Contra  at  common  law,  so  as  to 
give  the  assignee  a  right  of  action  upon  it.     Harris  Co.  v.  Cam^ll,  467. 

4.  Assignment  of  Part  of  Chose  in  Action,  by  an  order  supported  by  a 

sufficient  consideration,  but  not  drawn  against  a  particular  fund,  is  not 
enforceable  against  the  debtor,  even  in  equity.  Id. 
6.  Assignee  of  Part  of  Debt  Acquires  Right  of  Action  in  equity  against 
the  debtor;  and  not  only  a  lien  upon  the  fund,  but  a  property  in  the  fund 
ttMlf ;  and  he  may  bring  in  all  the  parties  in  interest,  and  force  the  pay- 
ment of  the  obligation,  and  the  distribution  of  the  proceeds  among  those 
entitled  to  it;  and  the  parties  who  have  established  claims  against  the 
fund  are  entitled  to  be  paid  therefrom  in  the  order  of  the  respective 
dates  at  which  their  rights  were  respectively  fixed.  Id. 
See  Corporations,  19. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

1.  Acm  Rklatiye  to  Voluntart  Assignments  by  insolvent  debtors  are 

remedial  statutes,  and,  as  against  the  assignor  and  those  holding  under 
him,  should  be  construed  liberally  in  favor  of  creditors.  Turn^pseed  r. 
Seha^er,  17. 

2.  Assignment  fob  Creditors.  —  Incomplete  schedule  and  no  schedule  differ 

in  degree  only.    Id. 

3.  Id. — Omission  from  Schedule  of  property  of  little  or  no  value,  or  of 

creditors  whose  claims  aggregate  but  a  small  amount,  may  not  invalidate 
assignment;  but  if  such  omissions  are  of  large  sums  from  assets  and  from 
amount  due  creditors,  the  case  is  otherwise.     Id. 

4.  To  Invalidate  Assignment  for  benefit  of  creditors  on  account  of  omissions 

of  creditors  from  schedule,  it  is  not  necessary  that  there  should  be  a 
guilty  intention  to  make  such  omissions.     Id. 
&  Schedule  must  be  Full  and  Complete  to  be  valid,  as  no  means  are  pro- 
vided for  perfecting  incomplete  schedules,  and  our  courts  are  not  aa« 
thorized  to  amend  such  schedules.     Id. 
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6.  General   Provision  in  Assignment  fob  Benefit  of  Creditobs,  thai 

the  assignee  be  directed  to  take  possession  of  any  property  of  assignor 
that  may  have  been  omitted  from  assets  as  named  in  schedule,  is  against 
the  policy  of  the  law,  especially  where  details  are  reqnired  to  be  set 
forth  with  particularity.    Id. 

7.  Peeferences  in  Assignments  for  Benefit  of  Creditors,  although  per- 

mitted, are  not  favored.  Act  of  1885  corroborates  sections  1945  and 
1946  of  the  code,  and  article  1,  section  2,  paragraph  6,  of  the  constitution 
of  1877  (code,  section  5023),  by  encouraging  all  creditors  of  assignor  to 
use  any  proper  means  to  detect  and  defeat  any  fraudulent  concealment 
or  disposition  of  property  of  assignor.    Id. 

8.  Assignment  fob  Benefit  of  Creditors  is  Invalid,  where  inventory  and 

schedule  in  an  assignment  for  the  benefit  of  crediters  is  not  fall  and 
complete,  and  does  not  contain  "all  the  assets  of  every  kind  held, 
claimed,  or  owued  "  by  debtor  when  deed  of  assignment  is  ezecnted,  and 
is  not  verified  as  required  by  statute.  Omission  from  schedule  of  assets 
by  assignor  of  a  right  of  redemption  in  certain  premises  invalidates 
assignment.    McMillan  v.  Knapp,  29. 

9.  Assignment  for  Benefit  of  Creditors.  —  Affidavit  which  states  that  the 

schedule  contains  ' '  a  true,  complete,  and  perfect "  inventory  of  all  the 
property  of  which  debtor  was  possessed,  both  real  and  personsdj  includ- 
ing stock  in  trade,  accounts,  promissory  notes,  executions,  and  real 
estate,  all  of  which  is  marked  "Exhibit  A,"  and  household  and  kitchen 
fnmiture,  is  defective.  Enumeration  in  schedule  of  property  as  of 
several  kinds  excludes  all  property  not  so  enumerated.  Oath  which 
states  that  the  property  enumerated  in  schedule  is  all  that  the  assignor 
possessed  at  time  assignment  is  made,  is  incomplete;  the  oath  must  de- 
clare that  the  inventory  and  schedule  is  full  and  complete,  and  contains 
all  the  assets  of  every  kind  held,  claimed,  or  owned  by  assignor  when 
assignment  is  made.     Id. 

10.  Assignment  for  Creditors. — Failure  to  substantially  comply  with  all 
the  requirements  of  the  statnte  is  a  good  cause  for  setting  aside  such  ais- 
signment.     Id. 

11.  COBPORATION     MAT    MaKB    AsSIONMSirr    FOR    BENEFIT    OF    CBSDITORS. 

Albany  etc.  Iron  and  Steel  Co.  v.  Southern  Agricultural  Works,  26. 

12.  Cbeditors'  Suit.  —  Unsecured  creditors  may,  in  certain  cases,  apply  to 
a  court  of  equity  for  relief  before  their  claims  are  reduced  to  judgment, 
as  where  the  debtor  is  an  insolvent,  and  has  assigned  his  property  to 
one  who  is  conspiring  with  him  to  defraud  his  creditors,  or  where  the 
property  was  obtained  under  false  representations  of  which  the  assignee 
was  cognizant,  or  where  a  large  supply  of  goods  was  procured  with  a 
view  of  making  an  assignment,  or  where  property  of  assignor  is  being 
disposed  of  and  wasted,  —  in  which  cases  equity  will  interpose,  and  ap- 
point a  receiver.    Id. 

18.  Fraud.  — Latino  in  Labok  Sitfplt  of  Ooods  Shobtlt  before  Making 
Assignment  for  the  benefit  of  creditors,  for  the  purpose  of  enabling  the 
assignee  to  carry  on  the  business  of  the  assignor,  raises  a  presump- 
tion of  an  intention  to  delay,  hinder,  and  defraud  nnpreferred  creditors. 
Id. 

14.  Von)  Assignment.  —  Injunction  may  be  issued  and  receiver  appointed  to 
protect  from  foreclosure  mortgages  made  in  aid  of  a  void  assignment,  at 
the  instance  of  unsecured  creditors,  who  are  not  parties  to  such  mort- 
gage.    Id. 
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15.  Assignment  for  Benefit  op  Creditobs  of  Goods  to  Which  Debtor 
HAS  Acquired  No  Title  passes  no  title  to  the  assignee  as  against  the 
true  owner  thereof.     Millhiser  v.  Erdman,  334. 

16.  PuBCHASK  Made  by  One  Accustomed  to  Cabbt  on  his  Business  in 
Slipshod  Way,  and  culpably  ignorant  of  the  true  state  of  his  a£Eiairs, 
although  made  a  short  time  before  executing  an  assignment  for  the  ben- 
efit of  his  creditors,  is  not  fraudulent,  when  there  is  nothing  to  show 
that  the  purchase  was  out  of  the  usual  course,  or  that  it  was  made  in 
anticipation  of  failure.     DcUion  v.  Thurston,  905. 

ATTACHMENT  AND  GARNISHMENT. 

1.  Equitable  ob  Executoby  Right  ob  Intebbst  in  Cobpobats  Stock  is 
not  Attachable  under  the  Rhode  Island  statute.  Lippitt  v.  American 
Wood  Paper  Co.,  886. 

£.  Deposit  of  Money  is  Such  as  is  Subject  to  Attachment  Execution 
under  the  provisions  of  the  Pennsylvania  act  of  June  16,  1836,  section  22, 
where  the  money  is  left  with  another  for  safe-keeping,  to  be  returned  to 
the  owner,  not  in  money  of  like  amount,  but  in  the  identical  money  de- 
posited.    Roselle  v.  Rhodes,  591. 

8.  Pension  Money  fbom  United  States  is  not  Exempt  fbom  Attachment 
Execution,  after  it  is  received  by  the  pensioner,  and  by  him  deposited 
in  the  hands  of  a  third  person  for  safe-keeping.    Id. 

4.  Whetheb  Gabnishee  Pbocess  undeb  the  Statute  is  a  purely  legal  or 
an  equitable  action,  and  if  purely  equitable  it  was  error  to  direct  all  the 
issues  to  be  tried  by  a  jury,  queere.     Drake  v.  Harrison,  717. 

6.  In  Gabnishment  Proceedino,  Evidence  is  Admissible  to  prove  that  the 
garnishee  has  a  right  and  an  interest  in  paying  the  money  in  a  particu- 
lar way,  which,  under  his  contract  with  his  creditor,  he  haa  a  right  to  do. 
Id. 

6.  Garnishment  of  Salaby.  —  Where  the  hiring  is  by  the  month  for  a  salary 
to  be  paid  at  the  end  of  the  month,  such  salary  is  not  subject  to  garnish- 
ment before  the  end  of  the  month  in  which  it  is  to  be  earned,  as  it  is  not 
then  money  due  or  to  become  due,  within  the  meaning  of  section  3719 
of  the  Revised  Statutes  of  Wisconsin.  Foster  v.  Singer,  746. 
See  Debtob  and  Cbeditob. 

ATTORNEYS  AT  LAW. 

1.  Attobnvy  at  Law  Who  Retains  out  of  Money  Collected  by  Hm  fob 

his  Client  Excess  so  apparent  as  to  amount  to  misconduct  will  be  re- 
quired by  the  order  of  the  court  to  pay  over  to  his  client  the  amount  col- 
lected, less  a  reasonable  compensation  for  his  services.  In  this  case,  the 
amount  collected  being  seventy-five  dollars,  thirty  per  cent  is  held  to  be 
as  much  as  the  attorney  had  a  right  to  charge.     Bums  v.  Allen,  844. 

2.  Attobney  has  No  Right  to  Chabob  fob  Sebvices  Rendebed  in  Other 

LmoATiON  about  officers'  fees  which  grows  out  of  the  suit  in  which  he 
is  employed,  where  the  client  is  not  interested  in  such  litigation.     Id. 
8.  Attorney  cannot  Retain  his  Fees  oitt  of  Money  Left  with  Him  by  his 
client  in  special  deposit  for  a  special  purpose,  and  so  received  by  him. 
Anderson  v.  Bosworth,  910. 

4.    SUMMABY  JUBISDICnON  OF  COUBT   OVEB   ITS  AtTOBNEYS  EXTENDS  TO  AnT 

Matteb  in  which  an  attorney  has  been  employed  by  reason  of  his  pro- 
fessional character.     Id. 
Am.  St.  Rep.,  Vol.  II.— 60 
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5.  Summary  Jurisdiction  of  CJourt  cannot  be  Invoked  to  Compel  Attor- 

NET  to  pay  over  to  his  client  money  collected  by  the  former,  when  th« 
client  has  obtained  a  judgment  therefor  against  the  attorney,  and  thereby 
changed  the  relation  of  attorney  and  client  to  that  of  debtor  and  creditor. 
Windsor  v.  Brown,  892. 

6.  Where  Attorney  Acts  for  Both  Parties  to  Action,  and  wkm-e  Pre- 

paring Papers  at  Instance  op  Both  Communications  are  Made  to 
Him  by  either  party  in  the  presence  of  the  other,  such  commuoications 
«re  not  privileged,  and  the  testimony  of  the  attorney  is  competent  in  re- 
gard thereto.    Ooodmn  Gaa  Stove  etc.  Company's  Appeal,  696. 
See  H0ME.STEAD3,  4;  Statute  of  Limitations,  1. 

BAILMENTS. 

1.  Deposit,  Properly  So  Called,  is  Naked  Bailment,  and  Exi^ra  where 

one  of  the  contracting  parties  gives  something  to  the  other  to  keep,  who 
is  to  do  so  gratuitously,  and  return  it  in  indivldno,  upon  request.  RostlU 
V.  Rhodes,  591. 

2.  Depositary  is  Held  to  Exercise  of  Ordinary  Care  only,  but  when  ha 

becomes  the  depositary  of  a  fund,  he  assumes  that  relation  under  the 
law  as  it  exists,  and  thereby  subjects  himself  to  the  chances  that  it  may 
be  attached  in  his  hands  for  the  depositor's  debts.     Id. 

S.  Contract  is  One  of  Bailment,  and  not  of  Sale,  where  a  sewing-machine 
company  rented  a  sewing-machine  to  a  married  woman  for  a  definite 
period  at  a  certaiA  rent,  she  to  become  the  agent  of  the  company  in 
holding  and  keeping  possession  of  it,  and  at  the  expiration  of  the  term, 
or  upon  failure  to  pay  the  rent,  to  deliver  up  the  possession  to  the  com- 
pany, but  on  payment  of  the  rent  for  the  entire  term,  to  have  an  option 
to  buy  at  a  nominal  price,  and  where  it  was  further  expressly  agreed 
that  the  contract  was  one  of  renting  only,  and  not  of  sale,  and  that  no 
payment,  except  that  of  the  nominal  price,  should  vest  any  title  in  her, 
or  prevent  the  company  from  reclaiming  possession  of  the  nuu;hine;  and 
upon  failure  on  her  part  to  comply  with  the  conditions  of  the  contract, 
the  company  has  a  right  to  reclaim  the  machine,  whether  such  a  con- 
tract could  be  made  by  a  married  woman  or  not.  WJieeltr  <tr  W.  M.  Co. 
V.  Heil,  575. 

4.  Fundamental  Distinction  between  Bailment  and  Sale  is,  that  in  the 
former  the  subject  of  the  contract,  although  in  an  altered  form,  is  to  be 
restored  to  the  owner,  whilst  in  the  latter  there  is  no  obligation  to  re- 
turn the  specific  article,  either  in  the  same  or  an  altered  form.  In  the 
one  case  the  title  is  not  changed,  in  the  other  it  is,  the  parties  standing 
in  the  relation  of  debtor  and  creditor.     Bretz  v,  Diehl,  706. 

0.  Where  Bailee  of  Property  of  Others  so  Commingles  It  with  his 
Own  that  its  identity  cannot  be  traced,  all  the  inconvenience  of  the 
confusion  is  thrown  upon  him;  but  if  the  owners  have  consented  to  the 
commingling,  each  remains  the  owner  of  his  share  in  the  common  stock. 
Id. 

M.  Mere  Fact  that  Wheat,  Delivered  in  Pursuance  of  Contract  of 
Bailment,  is  Mixed  with  a  mass  of  like  quality,  with  the  knowledge 
of  the  bailor,  does  not  convert  the  transaction  into  a  sale;  and  the  bailee 
of  the  whole  can  have  no  greater  control  of  the  mass  than  if  the  share  of 
«ach  owner  were  kept  separate.  If  the  commingled  mass  was  received 
on  simple  storage,  each  owner  is  entitled,  on  demand,  to  receive  his 
share;  if  for  conversion  into  flour,  to  his  proper  proportion  of  the  prod* 
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vet.  And  in  snch  case,  it  makes  no  difference  that  tbe  bailee  had  con- 
tribnted  of  his  own  wheat  to  the  mass,  for,  still  standing  as  a  bailee  to 
the  others,  he  cannot  abstract  more  than  his  own  share  from  the  whole. 
Id. 

BANKRUPTCY  AND  INSOLVENCY. 
JosomEHT  AOAiKST  Baioebuft  Femdino  Proobedinos  in  Bahkbttftot,  or 
after  his  discharge,  baaed  on  a  debt  existing  before  his  petition  was  filed, 
is  not  a  nollity.  Discharge  in  bankruptcy  does  not  release  or  affect  any 
person  liable  for  the  same  debt  with  the  bankrupt,  either  as  partner, 
joint  contractor,  surety,  or  otherwise.     Lackey  v.  Steere,  135. 

JVSOMEKT  AOAINtfr  BANKRUPT  DTnONO  PeNDBNGT  OP  BaNKRTJPTCT  PrO- 

OXXDINOS,  but  before  the  entry  of  a  discharge,  will  be  stayed  on  the 
application  of  the  judgment  debtor  upon  his  producing  such  dis<^arge; 
but  unless  so  stayed,  an  execution  sale  thereunder  is  valid,  and  to  the 
extent  of  the  bid  satisfies  the  debt,  and  therefore  releases  othw  persona 
wiio  were  jointly  liable  with  the  bankrupt  therefor.  The  satisfaction 
thereby  produced  will  not  be  vacated  on  motion.     Id. 

BANKS  AND  BANKING. 

DiBEOTOBs  OP  Bank  abb  Trustees  fob  Depositobs,  as  well  aa  stock* 
holders.     Detano  v.  Case,  81. 

Directors  op  Bank  are  Answerable  to  its  Depositobs  for  failing  to 
exercise  ordinary  care  and  diligence.     Id. 

Depositob  in  Bank  icay  Becover  from  its  Dibectobs  for  damages  re- 
sulting to  him  from  negligence  in  permitting  it  to  be  held  out  to  the 
public  as  solvent,  when  it  was  insolvent.     Id. 

PBBiiii«NT  OF  Bank  Who  Negotiates  Settlement  with  Indobskr  on 
Matured  Papeh  Held  bt  his  Bane  acts  as  the  l)ank's  agent,  and 
whatever  he  does  A^ithin  the  apparent  scope  of  hia  authority  to  obtain 
the  new  security  biudd  the  bank  which  accepts  and  holds  the  security. 
Cake  V.  PUtsvUle  Bank,  600. 

Holder  op  Bank  Check  has  No  Rioht  op  Action  thereon  against 
Bank,  when  there  has  been  no  acceptance  by  the  bank,  altiiough  there 
may  be  funds  of  the  drawer  in  the  hands  of  the  bank  sufficient  to  pay 
the  check  at  the  time  of  presentment.  First  Nat.  Bank  qf  Tamaqua  v. 
Shoemaker,  649. 

DiuwER  OP  Bank  Check  Payable  to  Order  op  Another  has  no  right 
of  action  upon  the  check  as  an  obligation  payable  to  himself,  but  has  a 
right  of  action  against  the  bank  to  recover  damages  for  the  dishonor  of 
his  check,  or  specifically  to  recover  the  amount  of  his  deposit.     Id. 

In  Action  by  Payee  of  Non-accepted  Bank  Check  against  Bank,  it  is 
error  to  allow  amendment  of  record  substituting  the  drawer  as  the  legal 
plaintiff  for  the  use  of  the  payee,  particularly  when  the  drawer's  rights 
of  action  against  the  bank  to  recover  damages  for  the  dishonor  of  his 
check,  or  to  recover  the  balance  of  his  deposit,  are  barred  by  the  statute 
of  limitations.     Id. 

Fact  that  Loan  Made  by  National  Bank  Exceeds  Iamit  allowed  by 
law  does  not  defeat  the  right  of  the  bank  to  collect  such  loan.  Mitta  Co. 
N.  Bank  v.  Perry,  228. 

BEES. 
See  Animals. 
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BRIDGES. 
See  Counties. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  PBNNSTLVAinA  GENERAL  Law,  Act  OF  1859,  confers  no  special  power  upon 

bnilding  association,  incorporated  thereunder,  to  impose  fines;  and  the^ 
genered  authority  of  such  association  in  this  respect  is  limited  to  such 
fines  as  are  imposed  under  by-laws  which  are  reasonable  and  lawful. 
Lynn  v.  Freemanahurg  B.  di  L.  Ass'n,  639. 

2.  By-law  of  Builbino  Association,  Incorporated  under  Pennsylvania 

Act  of  1859,  is  oppressive,  extortionate,  and  unretteonable,  and  is  there- 
fore void,  in  so  far  as  it  provides  that  every  stockholder  delinquent  in 
the  payment  of  his  monthly  dues  and  interest  "  shall  forfeit  and  pay  the 
additional  sum  of  ten  cents  monthly  on  each  and  every  dollar  due  by 
him."    Id. 

8.  Policy  of  Law  in  Pennsylvania  is,  that  Buildino  Associations  shall 
not  exact  oppressive  and  extortionate  fines  from  their  defaulting  mem- 
bers; and  in  the  absence  of  statutory  authority  to  exact  any  specified 
fine,  the  imposition  of  fines  in  excess  of  two  per  cent  per  month  is  to  be 
deemed  oppressive  and  unreasonable  by  policy  of  law.     Id. 

4.  BniLDiNo  Association  —  Member  of  not  Estopped  ^y  Paying  Illeoal 
Fine.  —  A  member  of  a  building  association  became  indebted  to  it  for  a 
loan,  to  secure  the  payment  of  which,  with  interest,  he  gave  his  mort- 
gage, and  also  deposited  his  stock  as  collateral.  Becoming  delinquent 
in  the  payment  of  his  monthly  dues  and  interest,  he  was  charged,  under 
a  by-law  of  the  association,  with  a  fine  of  ten  cents  monthly  on  each  dol- 
lar of  his  indebtedness  at  the  time  the  fines  were  imposed.  Under  a 
threat  that  his  mortgage  would  be  foreclosed,  and  his  stock  forfeited 
under  the  by-laws,  he  paid  the  association  a  sum  sufficient  to  cancel  his 
entire  indebtedness  for  fines,  dues,  and  interest,  which  payments  were 
made  voluntarily  for  the  purpose  of  squaring  his  accounts  with  the  asso- 
ciation; and  they  were  so  applied.  He  subsequently  became  delinquent 
in  the  payment  of  his  monthly  dues  and  fines,  when  the  association  de- 
clared his  stock  forfeited,  and  proceeded  by  scire/acias  on  the  mortgage. 
Held,  that  the  fines  having  been  imposed  under  aa  invalid  by-law,  the 
defendant  was  not  concluded  by  his  payment  of  them,  aad  that  credit 
therefor  should  be  given  on  the  amount  legally  due  under  the  mortgage. 
Id. 

BURGLARY. 
See  Crihinal  Law,  14-20. 

CHARITIES. 
See  Trusts. 

COMMON  CARRIERS. 

1.  Railroad  Companies  are  Common  Carriers,  and  Resfonsiblb  as  Such. 
Falvey  v.  Oeorgia  R.  R.,  58. 

8.  In  Texas  a  Railroad  Company  must  Receivb  and  Transport  Live 
Animals  as  other  property,  and  after  receiving,  it  becomes  an  insurer 
of  them,  as  in  case  of  other  property  which  it  is  bound  to  transport, 
against  loss  from  any  cause  except  the  act  of  God,  the  public  enemy, 
the  act  of  the  owner,  or  the  vicious  propensities  or  inherent  character 
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of  tlia  ■^"inta.la  themselres.  This  liabUity  cannot  be  limited  by  special 
contract,  even  as  to  matters  to  which  it  might  legally  contract  at  com- 
mon law.     Qulf,  C.  <fe  8.  R.  B.  Co.  v.  Trawick,  494. 

^  Railboad  Company,  as  Common  Cakbier  of  Animals,  may  by  contract 
limit  its  liability  for  loss  by  stipulating  that  the  shipper  shall  not  main- 
tain an  action  against  it  for  damage  after  forty  days  shall  have  elapsed 
from  the  time  when  the  cause  of  action  arose,  though  such  time  is 
shorter  than  that  named  in  the  statute  of  limitations.  Such  contract 
ia  valid  if  founded  upon  sufficient  consideration,  and  reasonable  in  it3 
terms.     Id. 

A.  Where  Court  Instructs  Jury  that  if  Railkoad  Cab  was  Put  in 
Proper  Place  fob  Unloading,  the  railroad  company  was  not  liable 
on  any  ground,  either  as  carrier  or  warehouseman,  the  company  cannot 
complain  of  the  failure  of  the  court  to  submit  to  the  jury  the  question 
as  to  its  liability  as  a  warehouseman.  Independence  M.  Co.  v.  Burlington 
etc.  R.  R.  Co.,  258. 

5.  Liability  op  Railroad  Company  as  Cabbies  of  Wheat  in  Bulk  doea 
not  cease  until  it  has  placed  the  car  containing  it  in  such  a  position  at 
the  place  of  destination  that  it  can  with  safety  and  a  reasonable  degree 
of  convenience  be  unloaded  by  the  con.signee.  And  if  the  car  contain- 
ing the  wheat  be  left  in  a  position  where  it  cajinot  be  conveniently  un- 
loaded, and  while  there  is  destroyed  by  fire,  the  company  will  be  liable 
for  the  loss,  although  as  a  physical  fact  the  car  could  have  been  unloaded 
in  such  position.     Id. 

t.  Two  Railroad  Companies  are  Jointly  Liable  fob  Loss  of  Wheat  De- 
stroyed BY  FiBE  while  in  transit  over  the  line  of  one  of  them,  although 
the  contract  for  its  transportation  was  made  with  the  other  company, 
which  agreed  to  carry  it  over  its  line  and  that  of  another  company,  dif- 
ferent from  the  one  over  which  it  was  actually  carried.     Id 

7.  Petition  in  Action  against  Carrier  fob  Wheat  Destboyed  while  in 

Transit,  which  avers  a  demand  for  the  wheat,  or  payment  for  the  same, 
the  number  of  bushels  destroyed,  and  that  the  claim  is  the  property  of 
the  plaintifiF  and  justly  due,  demanding  judgment  for  a  certain  sum, 
is,  in  the  absence  of  a  motion  for  a  more  specific  statement,  sufficient  to 
snpport  a  verdict  and  judgment  for  the  plaintiff,  although  it  does  not  in 
terms  aver  the  value  of  the  wheat.     Id. 

8.  Railroad  Company,  Receiving  Goods  Consigned  to   Place   beyond 

Terminus  of  its  Own  Lines,  undertakes  to  convey  same  safely  to 
point  of  destination,  and  will  be  liable  for  loss  of  such  goods  on  con< 
necting  lines.     Falvey  v.  Georgia  R.  R.,  68. 

9.  Connecting  Railroads  should  Arbangb  among  Themselves  Losses 

occurring  on  their  respective  lines,  and  each  should  consider  the  other 
his  agent  for  the  purpose  of  forwarding  goods  shipped.  Section  2084  of 
the  code,  in  regard  to  liability  of  connecting  railroads  for  goods  lost, 
does  not  change  the  liability  of  such  railroads  as  common  carriers  which 
existed  at  the  time  such  section  was  adopted,  but  declares  the  liability 
to  be  the  same  as  it  had  been  where  there  was  no  contract  by  first 
carrier  to  convey  goods  to  place  of  destination.  Its  effect  is  to  give 
consignee  a  cumulative  remedy.     Id. 

10.  Railroads — Connecting  Lines.  — In  determining  whether  contract  was 
made  by  first  carrier  to  convey  goods  to  place  of  destination,  the  jury 
may  take  into  consideration  the  bill  of  affreightment,  the  payment  of_ 
freight,  and  the  apportionment  of  the  same  among  the  different  lines. 
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if  any,  and  the  routes  over  which  goods  are  to  be  transported.  Dis- 
senting opinion  in  Barigk  v.  MeDanid,  42  Ga.  642,  adopted.     Id. 

11.  CONKKCTINO  RaILBOAD  IS  LIABLE  ONLY  AS  FORWARDINa  AOENT,  ami  i» 

not  responsible  for  loss  of  or  damage  to  goods  occurring  beyond  its 
terminus,  in  the  absence  of  a  special  contract,  or  proof  of  an  association 
or  partnership  between  it  and  other  connecting  lines,  by  which  each  of 
such  lines  becomes  liable  for  the  contracts  of  the  others.  Kru>U  v.  Raleigh 
JkO.B.  R.  Co.,  321. 

12.  EviDKNCB  OF  Custom  of  Agent  of  Recbivino  Railroad  not  to  Receive 
Freight  unless  in  Good  Condition,  and  to  check  it  "all  right,"  if  in 
good  condition,  is  admissible  to  prove  that  goods  were  in  good  condition 
when  received  by  him,    Td. 

15.  Purchase  of  Seat  in  Drawing-room  Car  bt  Onb  who  is  riding  on  a  free 
pass  does  not  relieve  him  from  the  character  of  a  free  passenger.  He  is 
therefore  precluded  from  recovering  for  injuries  sufifered  by  him  through 
the  negligence  of  the  company  or  its  agents,  by  a  stipulation  indorsed  on 
his  pass  to  the  effect  that  the  company  shall  not  be  liable  nnder  any 
circumstances  for  the  negligence  of  its  servants  or  otherwise.  Ulrich  v. 
New  York  Central  Je  H.  R.  R.  R.  Co.,  369. 

14.  There  is  No  Ibrebutable  Presumption  that  One  Who  Takes  Passagk 
UPON  Limited  Railroad  Ticket,  the  limit  of  which  has  expired,  is  in- 
formed of  the  rules  and  regulations  of  the  company  prohibiting  the  use 
of  such  ticket,  by  his  paying  to  the  conductor  of  the  train  the  diffierenc© 
between  the  redemption  value  of  the  ticket  and  a  full  fare,  when  no  such 
prohibition  appears  upon  the  ticket.  Arnold  v.  Pentisylvania  R.  R.  Co.y 
542. 

16.  One  Who  Takes  Passage  upon  Limited  Railroad  Ticket,  without 
knowledge  that  under  the  rules  and  regulations  of  the  company  the 
ticket  cannot  be  used,  is  not  to  be  treated  as  a  trespasser,  but  as  a  pas- 
senger who,  by  mistake,  has  entered  a  train  upon  which,  by  his  contract, 
he  is  not  entitled  to  ride;  and  whether  he  had  no  such  knowledge  or  not» 
so  as  to  make  him  a  trespasser  or  a  passenger,  is  a  question  of  fact  for 
the  jury.     Id. 

16.  Trespasser  upon  Railroad  Train  cannot  be  Ejected  therefrom  with- 
out a  reasonable  regard  for  his  safety;  and  whether  he  was  so  ejected  or 
not  is  a  question  of  fact  for  the  jury.     Id. 

17.  Person  Taking  Passage  on  Freight  Train,  with  Knowledge  of  Risks 
and  inconveniences  incidental  thereto,  is  bound  to  be  more  careful  in 
guarding  against  injury  than  he  would  be  in  traveling  upon  ordinary 
passenger  trains.      Wallace  v.  Westei-n  N.  C.  R.  R.  Co.,  346. 

18.  Where  Passenger  Riding  on  Freight  Train  was  Standing  up  in  the 
caboose,  although  there  were  seats  for  all  the  passengers,  when  he  was 
thrown  down  and  received  injuries  from  the  sudden  starting  or  jerking 
of  the  train,  there  is  some  evidence  of  contributory  negligence  on  his 
part,  which  ought  to  be  submitted  to  the  jury.     Id. 

19.  Passengers  on  Baggage-wagon  or  Freight-car  Impliedly  Agree  to 
accept  the  conveniences  there  received,  both  as  to  the  way  in  which 
they  are  carried,  and  as  to  the  means  of  entering  and  leaving  such  con- 
veyances, when  they  are  such  as  are  ordinarily  used  with  respect  to 
such  wagons  or  cars,  when  employed  in  the  transportation  of  freight  or 
baggage.     Central  R.  R.  v.  Smitli,  31. 

20.  Railroad  Companies  need  not  Provide  for  Passengers  Enterxno  ojt 
Leaving  Cars  at  Unexpected  and  Unusual  Places.     Id 
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H.  Ik  AcmoN  against  Railroad  Company  fob  Injuries  sustained  while 
riding  as  a  passenger  on  a  hand-car  nnder  invitation  of  an  employee  of 
the  company,  it  is  error  to  charge  as  matter  of  law,  in  the  face  of  evi- 
dence to  the  contrary,  that  the  act  of  the  employee  was  the  act  of  the 
company.  Such  question  should  be  left  to  the  jury.  International  ds  O. 
N.  R.  R.  Co.  V.  Cook,  521. 

22.  In  AcmoN  against  Railroad  Company  for  injuries  received  while  riding 
on  a  band-car  as  a  passenger  under  invitation  of  au  employee,  it  is  error 
to  charge  that  the  company  is  liable  to  a  greater  degree  of  care  and  skill 
than  would  be  required  in  carrying  passengers  on  regular  trains,  or  to 
employ  a  greater  degree  of  care  in  proportion  to  the  greater  degree  of 
danger,  when  the  hand-car  is  manned  by  men  employed  to  work  on  the 
track,  and  run  the  car  for  their  own  convenienee,  but  not  accustomed  to 
look  after  the  safety  of  others,  and  not  employed  nor  selected  for  that 
purpose.     Id. 

23.  If  in  Action  against  Railroad  Company  for  damages  from  an  injury 
sustained  while  riding  as  a  passenger  on  a  hand-car  under  invitation  of 
the  company's  employee,  it  appears  that  after  the  original  destination 
was  reached  the  passenger  requested  to  be  carried  farther,  and  the  em- 
ployee voluntarily  complied,  evidence  of  all  facts  occurring  after  the 
original  destination  was  reached  is  admissible.     Id. 

24.  Where  Conductor  of  Railroad  Train  Demands  Ticket  of  passengei 
who  has  shown  his  ticket  to  the  brakeman,  and  requests  the  conductor 
to  wait  a  minute  until  he  finds  it,  being  unable  to  do  so  because  it  haa 
become  misplaced  in  his  pocket,  whereupon  the  conductor  immediately 
stops  the  train,  and  expels  the  passenger  therefrom,  the  company  is 
liable  for  the  mortification,  pain  of  mind  and  body,  loss  of  time,  and 
medical  expense  to  which  be  was  subjected  by  reason  of  being  ejected, 
and  a  verdict  of  five  hundred  dollars  damages  in  such  case  is  not  ex- 
cessive.    International  <k  G.  N.  Co.  v.   Wilkes,  515. 

26.  Conductor  of  Railroad  Train  is  bound  to  wait  a  reasonable  time  for  a 
passenger  to  produce  his  ticket;  what  is  such  reasonable  time  depends 
upon  the  circumstances  of  each  case.  But  the  only  fact  which  author- 
izes an  immediate  expulsion  of  the  passenger  is  his  refusal  to  produce  his 
ticket  or  to  pay  fare.     Id. 

26.  Holder  of  Ticket  over  Railroad,  Who  by  Mistake  Takes  Passaob 
ON  Wrong  Train,  is  Passenger  so  far  as  to  entitle  him  to  protection 
against  the  negligence  of  the  railroad  company.  Cindnnaii  etc.  R.  R.  Co. 
V.  Carper,  144. 

27.  Obedience  by  Passenger  to  Directions  of  Conductor  of  Train,  Given 
WITHIN  Scope  of  uis  Authority,  where  Such  Obedience  will  not 
Expose  the  passenger  to  known  or  apparent  danger  which  a  prudent 
man  would  not  incur,  is  not  contributory  negligence,  although  it  .may 
result  in  bringing  injury  upon  him.     Id. 

28.  Where  Passenger  Enters  Wrong  Train  through  his  Own  Mistake, 
Authority  of  Conductor,  as  Representative  of  Carrier,  Termi- 
nates when  a  safe  alighting-place  is  provided,  and  the  passenger  has 
voluntarily  left  the  train  in  safety.  The  company  is  not  l)ound  by  the 
general  directions  of  the  conductor,  in  the  nature  of  advice  and  informa- 
tion, as  to  what  course  the  passenger  shall  pursue  after  he  has  left  the 
train,  and  is  not  liable  for  an  injury  received  by  the  passenger  while  act- 
ing upon  such  directions.    Id 
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COMPROMISE. 
CONSISEILATION  FOR  COMPROMISE.  —  A  doubt  as  to  the  ability  of  <me  to 
collect  a  debt  by  reason  of  its  being  barred  by  the  statute  of  limita- 
tions is  not  a  sufficient  consideration  for  a  compromise  of  such  debt,  if 
accompanied  with  a  threat  that  if  the  compromise  is  not  effected,  the 
son  of  the  person  to  whom  the  debt  is  owing  wiU  be  prosecuted  for  a 
criminal  offense.     Sioint  v.  Carr,  44. 

CONSTITUTIONAL  LAW. 

1.  Owner  os  Profertt  Holds  It  subject  to  the  implied  obligation  that  he 

will  so  use  it  as  not  to  prevent  others  from  having  their  property,  and 
enjoying  the  just  use  and  benefit  of  it,  and  so  as  not  to  destroy,  abridge, 
or  injure  the  rights  of  the  public.     State  v.  Yopp,  305. 

2.  LBQISLATtTRE  MAT,   StTBJECT  TO  CoNSTITtrTIONAL    LIMITATIONS,   prescribe 

just  and  reasonable  regulations  and  restraints  upon  the  use  which  an 
owner  makes  of  his  property,  so  as  to  protect  the  rights  of  the  public, 
Mid  of  others,  to  use  their  property.     Id. 
See  Highways,  2. 

CONTEMPT. 
See  Receivers,  4. 

CONTRACTS. 

1.  AOBEBICENT  OR  CONTRACT   NOT  BaSED   UPON  CONSIDERATION  CANNOT  BS 

Enforced.     Mills  County  National  Batik  v.  Perry,  228. 

2.  Consideration  to  Support  Promise  need  not  Involve  Benefit  to  Prom- 

isor, but  is  equally  sufficient  when  it  consists  in  a  detriment  to  the  per- 
son to  whom  it  is  made.     New  Hanover  Bank  v.  Bridgers,  317. 

3.  Where  Offer  is  Made  in  One  State  and  Accepted  b7  Telegraph  in 

another,  the  contract  is  completed  in  the  latter  state  by  sending  the  tele- 
gram, notwithstanding  it  is  to  be  performed  in  the  former  state.  Perry 
V.  Mount  Hope  Iron  Company,  902. 

4.  Where  Acceptance  of  Offer  Reaches  Person  Who  Made  Offer,  it  is 

immaterial  by  what  mode  the  acceptance  was  sent.     Id. 
6.  Evidence  THAT  Scrap-iron  was  not  Kind  Adapted  for  Use  in  Defend- 
ant's Works  ought  not  to  be  excluded,  when  the  question  to  be  deter- 
mined is  whether  he  offered  to  buy  it  without  inspecting  it.     Id. 

6.  Contract  Made  in  Connecticut  affer  Sunset  on  Sunday,  being  valid 

in  that  state,  may  be  enforced  in  Rhode  Island,  although  the  law  of  the 
latter  state  prohibits  business  in  one's  ordinary  calling  during  the  whole 
day  of  Sunday.  The  enforcement  of  such  a  contract  does  not  involve  a 
breach  of  good  morals.     Broum  v.  Browning,  908. 

7.  In  Constrthno  Contracts,  Court  should  Put  Itself,  as  near  as  may  be, 

in  the  situation  of  the  parties,  and  from  a  consideration  of  the  surround- 
ing circumstances  and  the  occasion,  and  apparent  object  of  the  parties, 
determine  the  meaning  and  intent  of  the  language  used  by  them  in  their 
agreement.     Smith  v.  Kerr,  362. 

8.  Written  Agreement  hat  be  Modified,  Explained,  Reformed,  or  Set 

Aside  bt  Parol  Evidence  of  an  oral  promise  or  undertaking  material 
to  the  subject-matter  of  the  contract,  made  by  one  of  the  parties  at  the 
time  of  the  execution  of  the  writing,  and  which  induced  the  other  party 
to  put  his  name  thereto.     CaJce  v.  Pottsville  Bank,  600. 
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9.  Testimony  of  Pasty  to  Conteact,  Which  Tends  only  to  Show  his 

Thoughts  and  PimPOSES,  not  disclosed  at  the  time  of  making  the  con- 
tract, is  inadmissible  to  show  that  his  agreement  meant  something  else. 
Id. 

10.  Evidence  Requisite  to  Repokm  Wbitten  Instbom£nt  on  ground  of 
fraud,  accident,  or  mistake  must  be  clear,  precise,  and  indubitable.  If  the 
evidence,  when  admitted,  is  not  such  as  would  move  a  chancellor  to  re- 
form the  contract  or  deed,  the  case  should  not  be  submitted  to  the  jury 
without  binding  instructions  as  to  its  insufficiency.    Sylvius  v.  Koaek,  645. 

il.  When  It  13  Sought  to  Impeach  Written  Conteact  by  Defense  Purely 
Equitable,  opposing  testimony  of  plaintiff  to  such  defense  is  conclusive, 
unless  contradicted  by  two  witnesses,  or  one  witness  and  corroborating 
circumstances  equivalent  to  a  second  witness.     Id. 

12.  Evidence  to  Befobm  Wiuttbn  Contbact  is  Insufficient,  which  only 
shows  that  a  third  person,  to  whom  it  was  intrusted  merely  for  the  pur- 
pose of  delivery  to  the  defendant,  fraudulently  misread  it  to  the  latter 
when  he  signed  it.     Id. 

13.  Contract  to  Abandon  Public  Duty,  as  where  a  gas  company  anthor- 
ized  by  the  legislature  to  manufacture  and  sell  illuminating  gas  in  a  city 
agrees  not  to  manufacture  or  sell  such  gas  in  a  designated  part  of  the 
city,  will  not  be  aided  nor  enforced  in  equity.  Chicago  G.  L.  Co.  v.  Peo- 
ple'a  O.  L.  Co.,  124. 

14.  Ck)NTRACT   AGAINST    PUBLIO  POLIOY  WILL  NOT  B«  ENFORCED,  nOf  specifio 

performance  thereof  decreed  in  equity.  Id. 
16.  Contract  is  against  Public  Policy  which,  being  entered  into  between 
two  gas  companies,  stipulates  that  one  of  them  shall  discontinue  for  a 
hondred  years  the  manufacture  and  sale  of  illuminating  gas  in  a  city  in 
which  it  had  been  granted  by  the  legislature  the  right  to  manufacture 
and  sell  such  gas.     Id. 

16.  Rule  that  Contracts  in  Partial  Restraint  of  Trade  are  valid  does 
not  apply  to  a  contract  by  a  corporation  to  abandon  a  part  of  its  duty  to 
the  public.     Id. 

17.  Though  Restraint  of  Trade  Imposed  by  Contract  is  but  Partial,  it 
will  not  be  enforced  if  it  is  unreasonably  injurious  and  oppressive  to  th« 
public.    Id. 

See  Corporations,  2-4;  Judgments,  1-3;  Specific  Performanob. 

CORPORATIONS. 

1.  Corporations  have  Such  Powers  only  as  the  act  creating  them  confers, 

and  are  confined  to  the  exercise  of  the  powers  expressly  granted,  and 
such  incidental  powers  as  are  necessary  to  carry  iuto  effect  those  spe- 
cifically conferred.     Chicago  G.  L.  Co.  v.  People* a  G.  L.  Co.,  124. 

2.  Corporation  Owing  Dttty  to  Public  cannot  make  a  valid  contract  not  to 

discharge  such  duty.     Id. 
8.  Transfers  of  Powers  of  One  Corporation  to  Another,  without  the 

authority  of  the  legislature,  are  against  public  policy,  and  the  courts  will 

do  nothing  to  promote  the  transfer.    Id. 
4.  Ultra  Vires.  —  Contract  by  a  corporation  authorized  to  manufacture  and 

sell  illuminating  gas  in  a  city,  by  which  it  agrees  to  discontinue  such 

manufacture  and  sale,  is  ultra  vires,  and  therefore  void.     Id, 
i.  Paper  Seal  Pasted  on  Note  of  Corporation  does  not  Render  It  Non- 

neootiable,  where  there  was  no  vote  of  the  corporation  authorizing  the 
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making  of  a  note  under  seal,  the  note  did  not  purport  to  be  under  seaU 
the  seal  was  not  the  corporate  seal,  and  the  treasurer,  who  was  a  witness,. 
did  not  testify  that  it  was  his  seal,  or  that  it  was  put  on  by  him.  Th» 
seal,  in  such  case,  may  be  regarded  as  a  mere  excess.  Mackay  v.  St. 
Mary's  Church,  881. 

6.  CJORPOKATION    13  LlABLB    FOR    TORTS    AND     WrONGS    COMMITTED    ITLTKA, 

Vibes,  outside  and  beyond  the  purpose  of  its  creation  and  not  within 
the  scope  of  its  granted  powers  and  authority,  ffussey  v.  Norfolk  etc. 
B.  R.  Co.,  312. 

7.  CoBFOBATioiT  IS  LIABLE  FOR  AcTS  OF  ITS  SERVANTS  while  engaged  in  its- 

business,  in  the  same  manner  and  to  the  same  extent  that  individual* 
are  liable  under  like  circumstances.     Id. 

8.  Corporation  is  Liable  fob  Malicious  Prosecution  Conducted  bt  it» 

Agent,  and  the  corporation  and  its  servant  may  be  joined  in  an  action 
of  tort  for  the  injury.    Id. 

9.  Individual  or  Corporation  cannot  Evade  Liabujtt  by  committing  to- 

another  the  performance  of  certain  duties  affecting  the  public  health  or 
the  safety  of  public  travel,  and  expressly  assumed  by  such  individual  or 
corporation  in  consideration  of  certain  powers  and  privileges  conferred 
by  the  public  for  private  emolument.  Lancaster  Ave.  I.  Co.  v.  Rhoada, 
608. 

10.  Corporation  mat  Prefer  One  Creditor  to  Another,  and  the  fact  that 
the  preference  is  exercised  in  favor  of  directors  or  share-holders  of  th» 
corporation  is  immaterial,  although  such  directors  and  share-holders, 
and  all  of  them,  may  have  voted  for  their  own  preference,  and  for  the 
execution  of  the  mortgage  given  to  secure  the  indebtedness  to  themselves. 
Warfield  v.  MarslwXl  Co.  C.  Co.,  263. 

11.  Corporation  mat  Sell  its  Propertt  to  Another  Corporation,  and  if 
the  consideration  for  the  sale  is  the  assumption  and  payment  by  the  cor- 
poration  purchasing  of  mortgage  debts  of  the  corporation  making  th» 
sale,  to  the  full  value  of  all  the  property  conveyed,  such  sale  will  not  b» 
set  aside  in  favor  of  other  unsecured  creditors  of  the  corporation  that 
made  the  sale;  nor  will  they  have  any  lien  on  the  property  for  which  full 
value  has  been  paid  in  good  faith.     Id. 

12.  MoRTOAOB  bt  Corporation  to  Secure  Debt  in  Excess  of  Limit  allowed 
by  its  articles  of  incorporation  is  not  for  that  reason  invalid,  although 
given  to  the  directors  and  share-holders  as  preferred  creditors.     Id. 

13.  Stockholder  of  Corporation  is  Liable  to  its  Creditors  onlt  to  Ex- 
tent OF  his  Unpaid  Subscription  to  the  capital  stock.     Id. 

14.  Officers  and  Share-holders  of  Corporation,  Who  are  Prefbrbsi> 
Cbedttors,  are  not  Estopped,  as  against  unseciired  creditors  thereof, 
to  deny  that  the  capital  of  the  corporation  was  a  certain  sum,  from  tb& 
fact  that  the  manager  of  the  company  used  letter-heads  on  which  were 
printed  the  word  "capital,"  followed  by  that  sum,  where  it  is  not  shown 
that  such  creditors  relied  on  and  extended  credit  to  the  corporation  on 
the  faith  of  the  representation.     Id. 

16.  Onb  Who  Subscribes  to  Stock  of  Corporation  in  View  of  and  fob 
Purpose  of  its  Subsequent  Organizaiton,  which  is  effected,  and  pays 
in  foil  for  one  share  and  transfers  other  shares,  thereby  recognizes  and 
affirms  his  contract  of  subscription,  and  cannot  be  heard  to  disaffirm  it. 
BeU's  Appeal,  552. 

1ft.  Liabti.ttt  of  Subscriber  to  Stock  of  Corporation  is  not  Discharged 
by  an  informal  ex  parte  transfer  of  the  shares  in  writing,  not  entered 
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on  the  books  of  the  corporation,  or  recognized  hy  it,  accompanied  witb 
a  private  agreement  of  tiie  transferee  that  the  transferrer  shoald  not  be 
liable  for  anjrthing  unpaid  on  the  shares  so  transferred.    Id. 

17.  Biix  Filed  by  Cbeditob  of  Cobpobation  Alleged  to  be  Insolyent, 
AQAIXST  Stockholdebs,  to  compel  payment  of  unpaid  capital  stock 
in  discharge  of  the  claims  of  creditors,  is  a  proceeding  to  enforce  the 
equitable  obligations  of  the  stockholders;  and  since  only  so  much  of 
the  unpaid  capital  as  is  necessary  for  the  payment  of  the  debts  can  be 
called  in,  and  this  only  when  all  the  other  assets  are  exhausted,  there 
must  be  an  account  of  the  amount  of  debts,  assets,  and  unpaid  capital, 
and  a  decree  for  an  assessment  of  the  amount  due  by  each  stockholder. 
Id. 

16.  Obligation  to  Make  Good  Unpaid  Pgbtions  of  Capital  Stock  when 
Necessities  ow  Cbeditobs  Beqitirb  It  is  a  charge  upon  the  stock 
which  passes  with  it  to  the  transferees  thereof,  subject  to  exceptional 
instances  where  the  original  subscribers  are  notwithstanding  liable  by 
charters  or  general  statutory  provisions.     Id. 

19.  Pledgee  or  C!obpobate  Stock  has  right  to  retain  it  until  the  debt  for 
which  it  was  pledged  is  fully  satisfied,  but  during  such  time  he  cannot 
assert  that  he  holds  it  adversely,  and  thereby  acquire  title  under  th« 
statute  of  limitations.     Cross  v.  Eureka  Lake  and  Tuba  Canal  Co. ,  808. 

20.  As  BETWEEN  PLEDGEE  AND  PLEDGOR  of  corporate  stock,  the  general  prop- 
erty remains  in  the  latter,  and  when  the  debt  to  secure  which  the  pledge 
was  given  is  paid,  the  lien  ia  extinguished.     Id. 

21.  Where  in  Suit  by  Pledgee  of  Corporate  Stock  to  recover  dividends 
against  the  corporation  the  latter  deposits  the  money  in  court,  and  has 
the  pledgor  and  his  assignee  made  defendants,  and  it  appears  that  the 
debt  for  which  the  stock  was  pledged  is  liquidated,  whereupon  judgment 
is  rendered  by  consent  of  the  pledgor  for  the  assignee  for  the  entire 
amount  sued  for,  as  the  pledgee  has  no  interest  in  the  money  he  cannot 
complain  of  the  judgment  aw^arding  the  assignee  the  dividends  accruing 
prior  to  its  rendition.     Id. 

82.  Legal  Title  to  Shares  of  Corporate  Stock,  Assignable  only  on 
Books  of  the  corporation,  does  not  pass  by  an  assignment  of  the  shares- 
which  is  neither  made  nor  recorded  on  the  books  of  the  corporation. 
Lippitt  V.  American  Wood  Paper  Co.,  886. 

See  Bttildino  and  Loan  Associations;  Municipal  Corporations;  Nbgli* 
GENCE;  Pledge,  2,  3. 

CO-TENANCY. 

1.  Tenants  in  Common  of  Personalty  must  Join  in  Action  to  recover  it. 
Clapp  v.  Pawtucket  Institution /or  Savings,  915. 

S.  Possession  of  One  Co-tenant  is  the  possession  of  all.  Page  v.  Branch,  281. 

8.  Tfj^ant  in  Common  cannot  Make  his  Possession  Adverse  to  his  co-ten- 
ant except  by  actual  ouster;  or  in  the  absence  of  that,  it  takes  twenty 
years'  adverse  possession  to  bar  the  co-tenant's  right  of  entry.    Id. 

4.  Deed  by  Co-tenant  to  Stranger,  though  it  purports  to  convey  the  entir* 
estate,  has  no  other  effect  than  to  invest  the  vendee  with  the  rights  of 
the  vendor,  and  does  not  change  the  relation  of  co-tenant  which  has  sub- 
sisted between  the  vendor  and  his  co-tenant.  This  rule  extends  to  the 
purchaser  of  the  interest  of  a  co-tenant  at  execution  sale,  and  to  the  ven- 
dee of  such  purchaser.     Id. 

See  Landlord  and  Tenant,  4;  Partition. 
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counties. 

1.  County  is  Corporation  within  Meaning  of  Constitution  of  Pknnsti.- 
VANIA,  Abtiolb  16,  Section  8,  providing  that  "mtinicipal  and  other 
corporations  and  individuals  invested  with  the  privilege  of  taking  pri* 
vate  property  for  public  use  shall  make  just  compensation  for  property 
taken,  injured,  or  destroyed  by  the  construction  or  enlargement  of  their 
works,  highways,  or  improvements  ";  and  as  such  corporation,  it  may  be 
held  liable,  in  an  action  on  the  case,  for  consequential  damages  to  pri- 
vate  property  injured  by  the  erection  of  a  county  bridge.  County  of 
Chester  v.  B rower,  713. 

f .  Reconsideration.  —  A  board  of  commissioners,  or  other  like  body,  acting 
in  a  ministerial  capacity,  cannot,  by  any  system  of  rules  of  its  own  mak- 
ing,  preclude  reconsideration  and  correction  of  its  erroneous  action, 
whether  resulting  from  haste  and  want  of  consideration  or  from  in- 
tentional wrong.     McCord  v.  Pihef  85. 

3.  Acceptance  of  Bid  bt  County  Commissionbbs  Confers  No  Vested 

Right  ou  the  bidder,  and  interposes  no  obstacle  to  a  suit  to  enjoin  them 
from  conve3ring  property  pursuant  to  such  bid,  if  proper  grounds  for 
such  injunction  are  shown.    Id. 

4.  Where  Commissioners  of  County  have  Maintained  Bridge  in  Propeb 

Repair,  as  originally  planned  and  erected  in  a  small  village,  the  county  is 
not  liable  for  failure  of  the  commissioners,  in  the  exercise  of  a  proper  dis- 
cretion, to  anticipate  the  growth  of  the  village  into  a  city,  or,  in  the  exer- 
cise of  that  discretion,  for  a  like  failure  to  determine  the  necessity  for  a 
new  bridge,  or  for  improvements  necessary  to  meet  the  demands  of  a 
greatly  increased  travel,  or  to  anticipate  that  horses  would  become 
frightened  and  unmanageable  on  the  wagon  road,  and  that  injuries  might 
thereby  be  inflicted  upon  foot-passengers.     Lehigh  Co.  v.  Hoffort,  587.  _ 

8.  CoxTNTY  is  not  Ltable  FOR  INJURIES  resulting  from  the  failure  of  its 
county  commissioners  to  exercise  discretionary  power  under  the  statute 
which  authorized  them  to  make  certain  improvements  at  the  expense 
of  the  county,  no  time  being  fixed  within  which  the  work  was  to  be 
performed,  nor  the  method  of  its  performance  being  in  any  way  pre- 
scribed, but  leaving  the  matter  wholly  to  the  judgment  and  discretion 
of  the  commissioners.     Id. 

•.  Municipal  Corporation — Non-liability  for  Unforeseen  Accident. — 
A  foot-passenger,  while  crossing  a  long  and  narrow  county  bridge  in  a 
large  city,  was  caught  by  the  wheel  of  a  wagon  drawn  by  a  team  of  run- 
away horses,  and  injured.  The  injury  occurred  upon  the  foot- way,  which 
was  narrow,  and  not  separated  from  the  wagon  road  by  any  guard  or 
rail.  The  bridge  had  been  built  fifty  years,  but  was  in  good  repair,  and 
in  all  respects  substantial  and  secure.  In  an  action  against  the  county 
to  recover  damages  for  the  injury,  liM,  that  it  was  unreasonable  tc  sup- 
pose that  such  an  occurrence  could  be  foreseen  by  the  authorities  bi  the 
result  of  a  failure  to  erect  guards  or  barriers,  and  that  the  county  was 
not  liable.     Id. 

7.  County  Employing  One  to  do  Certain  Work,  and  accepting  it,  going 
into  possession,  and  using  it  after  it  is  finished,  is  liable  for  the  reason- 
able value  of  the  work,  though  not  performed  strictly  according  to  th» 
contract,     Harris  Co.  v.  Campbell,  467. 

COVENANTS. 

CVjVEN.iNT  IN    DkED   FOR  QuiET  AND  PEACEABLE    Po.SSESSION    runs   with    th« 

land,  and  is  binding  upon  the  grantor  and  all  of  his  subsequent  gran* 
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tees  to  the  same  land.  SckwalJback  v.  Chicago,  M.,  A  St.  P.  R.  R.  Co., 
740. 

CRIMINAL  LAW. 

1.  PeOSKOUTION  is   not    BotTND  TO  ESTABLISH   GuiLT  OF  AOCUSBD  CONCLr- 

8IVBLT,  but  only  beyond  a  reasonable  doubt.  And  therefore  an  instruc- 
tion whose  language  implies  that  the  state  is  bound  to  prove  conclusively 
the  guilt  of  a  defendant  is  rightly  refused.     State  v.  Uoxk,  838. 

2.  EviDENCB  OF  Crime  Different  from  One  Charged  is  never  admissible 

except  for  the  purpose  of  showing  motive,  interest,  or  guilty  knowledge. 

In  rebuttal  of  evidence  of  good  character,  it  is  not  competent  to  give 

evidence  of  specific  acts  of  immorality  or  crime.    People  v.  Greentoall,  415. 
8.  Evidence  of  Defendant's  Bad  Character  is  not  admissible  unless  he 

has  first  offered  evidence  to  show  that  his  character  is  good.     Id. 
4.  Accused,  by  Voluntarily  Offerino  Himself  as  Witness  in  his  Own 

Behalf,  Waives  his  constitutional  privilege  of  refusing   to  answer  a 

question  because  the  answer  may  tend  to  criminate  him.    State  v.  Thomas^ 

35L 
6.  "Spotter,"  or  Paid  Informer,  is  not  Accomplice,  in  contemplatioa 

of  law.     State  v.  Hoxie,  838. 

6.  Under  Penal  Statute  Prescribinq  Punishment  for  crime  by  fine  or 

imprisonment,  the  prisoner  cannot  be  both  fined  and  imprisoned.  State 
V.  Walters,  310. 

7.  "Or "  in  Criminal  Statute  cannot  be  interpreted  to  mean  "and,"  when 

the  effect  is  to  aggravate  the  offense  or  increase  the  punishment.     Id. 

8.  Where  Prisoner  has  Lost  his  Appeal  through  a  failure  to  perfect  it,  but 

has  been  granted  a  writ  of  certiorari  as  a  substitute,  the  effect  of  granting 
the  writ  is  to  stay  the  execution  and  entitle  the  prisoner  to  bail.  M. 
0.  Prisoner  in  Capital  Cases  has  Right  to  be,  and  must  be,  personally 
present  at  all  times  in  the  course  of  his  trial,  when  anything  is  said  or 
done  affecting  him  as  to  the  charge  against  him,  in  any  material  respect. 
State  V.  Kelly,  299. 

10.  Prisoner,  in  Felonies  Less  than  Capital,  has  Right  to  be  present  at 
all  times  during  the  course  of  his  trial,  but  it  is  not  essential  to  convic- 
tion  that  he  must  be  so  present  at  all  events.     Id. 

11.  In  Felonies  Less  i-han  Capital,  prisoner  may  waive  the  right  to  be 
present  at  his  trial,  but  his  counsel  cannot  waive  the  right  for  him.     Id. 

12.  Generally,  if  not  in  All  Cases,  Prisoner's  Presence  is  required  when 
Judgment  is  entered,  especially  when  the  punishment  to  be  inflicted  re- 
quires it.     Id. 

13.  Prisoner,  in  Felonies  Less  than  Capital,  who  is  under  recognizance 
for  his  appearance,  and  is  present  when  his  trial  begins,  but  flees  the  court 
while  it  is  pending,  waives  his  right  to  be  present  during  the  remainder 
of  the  trial,  and  is  not  entitled  to  be  discharged,  or  to  have  a  new  trial, 
on  account  of  his  absence.     Id. 

14.  Burglary  at  Common  Law  is  Offense  against  the  habitation  of  man. 
It  might  also  include  the  felonious  breaking  and  entering  a  church. 
People  V.  Richards,  373. 

16.  Word  "  Building,"  as  Used  in  Penal  Code  defining  the  crime  of  bur- 
glary, must  be  regarded  as  limited  to  those  structures  which  the  com- 
mon law,  as  amended  and  enlarged  by  our  statutes  relative  to  the  crime, 
made  capable  of  being  broken  and  entered  burglariously.     Id. 

16.  Burglary. — Breaking  and  Entering  Building  in  Process  of  Con- 
struction, and  not  yet  fit  for  the  purpose  for  which  it  in  being  con- 
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atrticted,  if  with  intent  to  commit  a  felony,  is  bnrglary  hy  the  statute  of 
Wisconsin.     Claris  v.  State,  732. 

17.  Bthldiko  is  a  Structube  which  has  capacity  to  contain,  and  is  de« 
signed  for  the  habitation  of,  man  or  animals,  or  the  sheltering  of  prop- 
erty.  It  need  not  be  completed,  if  it  is  in  condition  to  hold  tools  or 
other  articles  of  personal  property.     Id. 

18.  BuBOLART. — The  Word  "Stable,"  as  commonly  used  and  understood, 
is  equivalent  to  the  word  "  building."    Id. 

19.  Words  "Other  Erection  or  Znolosure,"  employed  in  the  statute  defin> 
ing  burglary,  must  be  interpreted  as  including  cmly  things  of  a  similar 
nature  to  those  already  described  by  the  specific  words  foond  in  the 
statute.     People  v.  Richards,  373. 

20.  Breasino  and  Entering  Vattlt,  Intended  and  Used  tor  Interment 
of  the  dead,  cannot  constitute  the  crime  of  burglary  at  the  common  law, 
nor  by  the  statutes  of  New  York.     Id. 

21.  Where  Homicide  is  Shown  to  have  been  Committed  with  Deadly 
Weapon,  and  intentionally,  the  court  may  instruct  the  jury  that  if  the 
testimony  does  not  satisfy  them  that  the  offense  is  manslaughter,  it  is 
their  duty  to  convict  of  murder.     State  v.  T/iomas,  351. 

22.  Mere  Proof  of  Sale  of  Intoxicating  Liquor  is  Sufficient  to  justify 
the  jury  in  finding  that  the  sale  was  illegal,  where  the  statute  providai 
that  evidence  of  the  sale  or  keeping  for  sale  shall  be  evidence  that  the 
sale  or  keeping  is  illegal,  since  it  would  be  unnatural  for  the  accused  not 
to  produce  his  license  if  he  had  one.     State  v.  ffoxaie,  838. 

23.  Request  to  Charge  that  Notorious  Character  of  Defendant's  Prem- 
ises, or  the  notoriously  bad  and  intemperate  character  of  persons  visit- 
ing the  same,  or  the  keeping  of  implements  or  appurtenances  usually 
appertaining  to  grog-shops,  tippling-shops,  and  places  where  intoxicating 
liquors  are  sold,  is  not  prima  fade  evidence  that  such  places  are  nui- 
sances, is  properly  refused  as  ambiguous,  where  the  statute  makes  such 
matters  evidence,  but  not  •prima  fade  evidence,  of  a  nuisance.     Id. 

2L  Two  Persons  may  be  Jointly  Convicted  op  Same  Nuisance,  although 
one  assists  the  other  merely  as  an  agent  or  clerk.     Id. 

25.  Place  Used  for  Purpose  of  Selung  Liquors  may  be  Liquob  Nuisance, 
although  that  be  only  an  incidental  or  subordinate,  and  not  the  main, 
purpose.    Id. 

28.  Where  Eafe  is  Charged,  Prosecuting  Witness  may  Testify  as  to  her 
marriage,  and  such  testimony  will  warrant  the  jury  in  finding  the  fact 
of  marriage,  and  that  such  witness  is  not  the  wife  of  defendant.  State 
V.  Hooks,  728. 

27.  Defendant  on  Trial  upon  Information  for  Rape  cannot  be  convicted 
and  sentenced  for  adultery.     Id. 

28.  Information  for  Rape  is  Sufficient  without  Alleging  that  the  female 
upon  whom  the  offense  was  committed  was  a  married  woman.  But  if 
alleged  and  pre  ved,  still  a  conviction  of  adultery  cannot  be  sustained 
upon  the  charge  of  rape.     Id. 

29.  Party  Charged  with  One  Crime  cannot  be  Convichted  of  Another 
and  different,  unless  the  allegations  necessary  to  constitute  the  greater 
crime  charged  in  the  indictment  or  information  are  also  sufficient  to  con- 
stitute the  lesser  crime.     Id. 

JO.  To  Constitute  Rubbery,  Property  Taken  need  not  be  Attached  to 
Person  of  the  individual  robbed,  or  in  his  immediate  presence.  If  a 
party  binds  a  person  in  one  room,  and  by  violence  extorta  from  hitn 
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mformatlon  of  the  place  wbere  Bis  property  is  in  another  room,  which 
he  then  enters,  and  from  which  he  takes  the  property,  while  his  victim 
remains  bound  in  the  adjoining  room,  this  is  a  sufficient  taking  from  the 
person,  within  the  meaning  of  the  statute,  to  constitute  the  crime  of 
robbery.  Stale  v.  Calhoun,  252. 
51.  Whetwer  Cord  Used  by  Koeber  to  Bind  ma  Victim,  while  he  was  en- 
gaged in  robbing  the  house,  is  a  dangerous  weapon  or  not,  is  a  ■nroper 
question  to  submit  to  the  jury.     Id. 

DAMAGES. 

1.  Excessive  Vkbdict.  —  Where  instructions  of  court  are  not  properly  con- 

sidered by  the  jury,  and  where,  from  the  undisputed  facts,  the  negligenca 
of  the  defendant,  if  any  existed,  was  slight,  while  that  of  the  plaintiff 
seemed  greater,  a  verdict  of  ten  thousand  dollars  is  so  excessive  that  it 
shows  either  bias  in  favor  of  the  plaintiff,  or  prejudice  to  defendant,  or 
a  miscomception  of  the  instructions  of  the  court  Central  JR.  R.  v.  Snut/it 
31. 

2.  Evidence  of  N.iTxntB  of  Plaintiff's  Business,  and  Value  of  nis  Per- 

sonal Services,  is  admissible  in  an  action  to  recover  for  a  personal  in  • 
jury  entailing  loss  of  time,  as  when  he  has  suffered  from  assault  and 
battery,  negligence,  or  the  like,  for  which  defendant  is  answerable. 
Reeves  v.  Winn,  287. 

See  Insanity. 

DEBTOR  AND  CREDITOR. 
When  Pabtit  has  Reserved  to  Himself  bt  Contract  the  right  to  dis- 
charge the  obligation  in  two  or  more  different  ways  he  may  elect,  at  any 
time  before  the  date  of  payment  has  passed,  in  which  way  he  will  dis- 
charge it,  and  when  he  has  a  peculiar  interest  in  discharging  the  obli- 
gation in  a  certain  manner,  he  cannot  be  deprived  of  his  right  to  do  so, 
either  by  the  act  of  his  creditor  without  his  consent,  or  by  garnishment 
in  a  suit  against  the  creditor.  Drake  v.  Harrison,  717. 
See  Corporations. 

DEEDS. 

1.  Delivery  of  Deed  is  always  Essential  to  its  Operation  and  Valid- 

rrr.     Weber  v.  Christen,  68. 

2.  RniPLBST  Mode  of  Delivering  Deed  is  Manual  Transfer  of  It  by  tlie 

grantor  to  the  grantee,  with  intent  of  transferring  title  to  the  property 
and  of  relinquishing  all  control  over  the  instrument.     Id. 

3.  Delivery  of  Deed  may  be  Effected  without  actually  passing  the  writing 

from  the  grantor  to  the  grantee,  as  where,  while  the  instrument  is  in  the 
presence  of  both  parties,  the  grantor  directs  the  grantee  to  take  posses- 
sion of  it,  with  intent  to  transfer  the  property,  and  the  latter  expresses 
his  willingness  so  to  do.     Id. 

4.  Escrow.  —  Deed  in  the  hands  of  the  grantee  is  never  treated  as  an  escrow. 

Id. 

5.  Delivery  of  Deed.  —  Act  and  intention  are  two  elements  essential  to  the 

delivery  of  a  deed.     Id. 

6.  Delivery  of  Deed  is  not  Effected  by  Signing,  Acknowledging,  and 

Recording  It,  without  the  knowledge  or  assent  of  the  grantee,  if  he  la 
an  adult,  unless  it  is  shown  that  the  grantor  intended  thereby  to  gi^  o 
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effect  and  operation  to,  and  to  relinquish  all  control  oTcr,  Buch  deed,  and 
that  the  grantee,  on  being  informed,  assented.     Td. 

7.  kasEST  OF  Grantee  to  Deed  need  not  bk  Shown,  if  it  is  a  rolnntary 

settlement,  or  he  is  not  eui  juris.     Id. 

8.  Deed  Signed,  Acknowledged,  and  Placed  on  Record,  without  any  in- 

tent to  part  with  the  deed  or  the  land  (the  grantors  retaking  possession  of 
tiie  deed  as  soon  as  recorded,  and  ever  thereafter  retaining  such  posses- 
sion, and  the  grantees  having  no  knowledge  of  the  deed  at  the  time,  nor 
any  possession  or  control  of  the  deed  at  any  time),  is  not  delivered,  nor 
is  the  title  of  the  grantors  divested  thereby.     Id. 

9.  Deed  will  be  Presumed  to  have  been  Made  on  Day  of  its  Date,^ 

when  it  is  found  in  the  hands  of  the  grantee,  having  on  its  face  the 
evidence  of  its  regular  execution;  and  this  presumption  will  be  greatly 
strengthened  if  it  is  accompanied  by  an  acknowledgment  of  the  same 
date  in  proper  form  before  a  proper  officer.     Cover  v.  Manavoay,  552. 

10.  Parol  Evidence  mat  be  Introduce]?  to  Show  that  Fraud  was  Prac- 
ticed, not  only  in  the  execution  of  a  deed,  but  in  the  obtaining  of  the 
acknowledgment;  but  it  must  be  sufficiently  explicit  in  its  character  to 
fairly  rebut  the  presumption  which  the  law  raises  as  to  the  due  execu- 
tion of  the  deed  and  its  acknowledgment.     Id. 

11.  Where  Deed  is  Executed  in  Consideration  of  Prior  Indebtedness, 
and  left  with  one  in  escrow  to  be  delivered  to  the  creditor  in  thirty  daya 
if  such  debt  is  not  liquidated  within  that  time,  and  the  debt  is  not  paid, 
the  grantor  cannot  make  a  second  deed  to  one  who  has  notice  of  the 
escrow.     Conneau  v.  Geia,  785. 

12.  Equitt  will  only  Correct  Mistake  in  Deed  Supported  by  Valuablb 
or  Meritorious  Consideration.  It  will  not  correct  a  mistake  in  a 
voluntary  deed  by  inserting  therein  the  word  "heirs,"  which  wa» 
omitted  by  the  inadvertence  of  the  draughtsman.    Powell  v.  Morisey,  343. 

13.  Voluntary  Conveyance  by  Grandfather  to  Grandchild  is  not  proof 
of  his  intention  to  place  himself  in  loco  parentis  to  the  grantee,  and  thu» 
render  the  consideration  meritorious.     Id. 

See  Acknowlsohknts;  Covenants;  Executors  and  Adkivistkatoss,  5-7. 

DIVOECE. 
See  Mabriagb  and  Diyosoi. 

DOGS. 
See  Animals. 

DOMICILE. 
See  ExxooTOBS  and  Administratobs,  4^ 

ELECTIONS. 

1.  It  will  be  Pbesitmed  without  Averment  that  the  proper  officers  per- 

formed their  duty  under  a  statute  requiring  ballots  to  be  preserved  and 
disposed  of  in  a  particular  manner.     State  v.  Kemp/,  763. 

2.  Jurisdiction  —  Election.  —  Unless  Statute  Conferring  Jurisdiction 

npon  the  common  council  to  judge  of  an  election  and  qualification  of  its 
members  unequivocally  excludes,  by  express  provision  or  necessary  im- 
plication, the  jurisdiction  of  the  courts  in  that  behalf,  such  jurisdiction 
remains  in  the  courts,  and  that  conferred  upon  the  council  is  only  con- 
current or  temporary.     Id. 
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8.  JxTBiSDicnoK  —  Election.  — WnETHER  Legislature  has  Power  to  confer 
the  exclusive  authority  upon  a  non-judicial  tribunal,  to  determine  finally 
the  right  to  any  office,  and  thus  oust  the  courts  of  their  common-law  and 
statutory  jurisdiction,  qucere.     Id. 

A.  Decision  of  Officers  of  Election  in  favor  of  the  right  of  a  party  to  vote, 
in  the  absence  of  fraud  and  collusion,  secures  the  voter  immunity  from 
criminal  liability  for  illegal  voting,  even  if  it  should  appear  afterward 
that  he  was  not  entitled  to  vote.     State  v.  Pearson,  303. 

5.  Perfect  Ballot  is  Exclusive  Evidence  of  Voter's  Intent,  and  extriosio 

evidence  is  inadmissible  to  show  a  contrary  intent;  but  where  the  ballot 
imperfectly  expresses  his  intent,  as  when  it  does  not  certainly  identify 
the  person  intended  to  be  voted  for,  extrinsic  evidence  is  admissible  in 
aid  of  such  imperfection;  and  the  circumstances  surrounding  the  elec- 
tion and  the  facts  of  a  general  public  nature  connected  with  it  may  be 
considered  in  connection  with  the  ballot  in  determining  what  was  the 
intention  of  the  voter.      Wimmer  v.  Eaton,  250. 

6.  Where  Name  F.  Wimmer  is  Printed  on  Some  Ballots  Cast  at  Elec- 

tion, evidence  is  admissible  to  show  that  E.  Wimmer  was  the  candi- 
date of  his  party  for  the  office;  that  there  was  no  person  named  F. 
Wimmer  eligible  to  the  office;  that  that  name  was  printed  on  the  ballots 
in  the  belief  that  it  was  E.  Wimmer's  name;  and  that  the  electors  who 
cast  the  ballots  bearing  the  name  F.  Wimmer  supposed  at  the  time  that 
it  was  the  name  of  E.  Wimmer;  and  those  facts  being  proved,  the  ballots 
should  be  counted  for  E.  Wimmer.    Id. 

EMINENT  DOMAIN. 

1.  Where  Railroad  Company  Takes,  ey  Right  of  Eminent  Domain,  part 

of  tract  of  land,  and  damage  to  balance  is  to  be  measured  by  the  ad- 
vantage over  the  disadvantage  resulting  from  the  company's  works,  con- 
tingent and  even  imaginary  damages  may  be  considered  by  way  of  offset 
to  the  alleged  advantages;  but  such  damages  cannot  be  taken  into  ac- 
count as  a  substantive  claim  for  damage.  Pennsylvania  R.  R.  Co.  v.  L'cp' 
pincott,  618. 

2.  Lawful  Use  by  Railroad  Company  of  Lawful  Erection,  on  its  own 

ground,  cannot  be  subject  of  damage  except  on  proof  of  negligence,  even 
under  the  constitutional  provision  (Penn.  Const.,  art.  16,  sec.  8)  that  cor- 
porations "invested  with  the  privilege  of  taking  private  property  for 
public  use  shall  make  just  compensation  for  property  taken,  injured,  or 
destroyed  in  the  construction  or  enlargement  of  their  works,"  etc.    Id. 

3.  Railroad  Company  —  Liability  for  Consequential  Damages  Arising 

from  Operation  of  rrs  Road.  —  A  railroad  company  erected  upon 
property  owned  by  it  in  fee,  and  fronting  on  one  side  of  a  street,  a  via- 
duct, or  elevated  roadway,  and  railroad  thereon,  and  operated  it  for  the 
transportation  of  passengers  and  freight  by  steam.  In  consequence  of 
the  noise,  smoke,  and  dust  arising  from  the  use  of  the  engines  and  cars, 
and  necessarily  incident  to  the  use  of  the  property  as  a  steam  railway, 
injury  was  done  to  the  plaintiff's  property  on  the  opposite  side  of  the 
street,  no  part  of  which  property,  or  any  right  of  way,  or  other  appurte- 
nance thereunto  belonging,  had  been  taken  or  used  in  the  erection  or 
construction  of  the  road.  In  an  action  on  the  case  to  recover  damages 
for  such  injuries,  held,  that  the  court's  instruction  to  the  jury,  that  the 
plaintiff  was  entitled  to  recover,  and  that  the  legal  measure  of  damages 
was  the  difference  between  the  market  value  of  the  property  before  the 
Am.  St.  Rep.,  Vol.  II.—  CI 


962  Index, 

railroad  was  built  and  its  market  value  after  the  completion  of  th« 
■tmotare,  was  erroneous.     Id. 

EQUITY. 

1.  Etasiyb  and  Disinqbnuous  Answer  to  Bill  in  Equity,  taken  in  connec- 

tion with  facta  admitted,  may  entitle  complainant  to  the  relief  prayed 
for.     Allen  v.  Elder,  63. 

2.  Mistake,  Relievable  in  Equitt,  is  defined  by  the  code  of  Georgia  to  be 

some  unintentional  act,  omission,  or  error,  arising  from  ignorance,  sur- 
prise, imposition,  or  misplaced  confidence.  It  may  be  either  of  law  or 
of  fact.     Id. 

5.  EviDENOB  TO  Justify  Relief  on  Ground  of  Mistake  must  be  clear, 

unequivocal,  and  decisive  as  to  the  mistake.  Id. 
4.  Mistake  of  Law  is  No  Ground  for  Relief,  under  the  code  of  Georgia, 
if  it  consists  of  mere  ignorance  of  law  on  the  part  of  complainant.  It  is 
otherwise,  if  there  is  an  honest  mistake  of  law  on  the  part  of  both  par- 
ties respecting  the  efifect  of  an  instrument,  whereby  the  one  suffers  a 
gross  injustice,  and  the  other  gains  an  unconscientious  advantage.     Id. 

6.  Equity  having  Taken  Jurisdiction  for  One  Purpose  will  retain  it  for 

others  necessary  to  the  final  settlement  of  all  matters  involved  in  the 
litigation  between  the  parties,  growing  out  of  and  connected  with  the 
subject-matter  of  the  suit.     Id. 

6.  Plaintiff  Seeking  to  Quiet  Title  to  Land,  upon  specific  claim  that  he 

is  absolute  owner  of  it,  cannot  succeed  by  showing  that  he  is  entitled  to 
partition,  or  to  some  relief  of  an  entirely  different  character.  Johnson  v. 
Murray,  174. 

7.  Party  Suing  to  Quiet  Title  to  Land  must  show  title  in  himself,  and 

that  the  defendant  has  none,  or  at  least  not  such  as  he  asserts.      Id. 
6.  While  to  Reform  Written  Instrument  on  the  ground  of  mistake,  the 
mistake  must  be  established  in  a  clear  and  convincing  manner,  and  to 
the  entire  satisfaction  of  the  court,  still  relief  will  not  be  denied  because 
the  testimony  is  conflicting.     Hutchinson  v.  Aimworth,  823. 

9.  One  Who  is  Made  Defendant  to   Creditor's  Bill  by  Amendment 

Waives  Objection  to  Failure  to  Serve  Notice  of  the  amendment 
upon  him  by  entering  an  appearance  and  making  defense.  BdVa  Appeal^ 
532. 

10.  Equity  will  not  Interfere  where  Trespass  is  Continuing  One,  and 
a  multiplicity  of  actions  is  involved  in  the  legal  remedy.  Wheelock  v. 
Noonan,  405. 

11.  ESquity  will  not  Require  Right  of  Plaintiff  to  be  Established  at 
Law  as  a  condition  precedent  to  granting  relief,  if  the  facts  are  not  in 
doubt,  and  his  right  is  clear.     Id. 

12.  Laches  and  Neglect  are  Always  Discountenanced  in  Equity,  which 
always  refuses  relief  to  stale  demands.  When  a  party  has  slept  upon 
his  rights  for  a  great  length  of  time,  nothing  will  call  the  court  into  ac- 
tivity but  conscience,  good  faith,  and  reasonable  diligence.  Waki  v. 
Haskins,  501. 

See  CioNTKACTS,  10-12;    Deeds;   Mortgages,  8;   SPKOina  PxaroaMAJrcK^ 
Statute  of  Limitations. 

ESTATES  OF  DECEDENTS. 
1.  Salb  of  Land  of  Decedent  to  Make  Assets  fob  PATmarr  ov  his  Debts 
IS  Void,  and  passes  no  title  aa  against  his  heirs  or  devisees  not  made 
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parties  in  some  suflBcient  way  to  the  proceeding  in  which  the  order 
directing  such  sale  was  made.  Perry  v.  Adams,  326. 
-2.  Casks  where  No  Sekvice  at  All  has  been  Made  abb  not  Embraced  i!f 
CuRATivrs  Act,  —  section  387,  code  of  North  Carolina,  — making  valid 
judgments  and  other  proceedings  against  infants  and  certain  other  classes 
of  persons  in  certain  cases.  The  object  of  that  statute  is  to  cure  the 
judgment  or  proceeding  when  personal  service  upon  an  infant  was 
omitted.    Id. 

3.  P0RCBASER  AT  INVALID  SaLE  OF  DeCEDENT'sLaND  FOR  PAYMENT  OF  DeBTS 

IS  Entitled  to  be  Subrogated,  to  the  extent  that  the  money  paid  by 
him  was  applied  to  the  payment  of  such  debts,  to  the  rights  of  the  cred- 
itors of  the  decedent,  and  to  have  the  amount  due  him  charged  upon  the 
land.    Id. 

4.  Decree  for  Amount  of  Indebtedness  Due  Estate  by  Deceased  Ex£cu< 

TRix,  made  on  conclusion  of  proceedings  on  accounting  by  her  executor 
after  her  death,  being  unreversed  and  unappealed  from,  is  a  final  decree, 
having  the  legal  effect  of  a  decree  for  a  debt  due  by  her  at  the  time  of 
her  death.     Smith  v.  Beaton,  668. 

i.  Lands  of  Decedent  are  not  Discharged  uf  his  Debts  because  certain 
personal  property  which  came  into  the  hands  of  his  executor  was  wasted. 
Id. 

See  Executors  and  Adionistrators;  Statute   of   Limitations,   2,   3} 

Wills. 

ESTOPPEL. 

Whenever  Act  is  Done  or  Statement  Made  bt  Party  which  cannot 
be  contradicted  without  fraud  on  his  part,  and  injury  to  others,  whose 
conduct  has  been  influenced  by  such  act  or  admission,  an  estoppel  will 
attach  to  what  otherwise  would  be  mere  matter  of  evidence.  Hum' 
phreys  v.  Finch,  293. 

EVIDENCE. 

1.  E^ODENCE  OF   Doubtful  Character,    as  a  statement  made  by  plaintiff 

seeking  to  recover  damages  for  an  injury,  "that  if  he  did  not  get  bet- 
ter, he  would  commit  suicide,"  may  be  submitted  to  the  jury,  under 
proper  instructions  from  the  court  as  to  its  competency.  Central  R.  R. 
V.  Smith,  31. 

2.  Evidence. — Representations  of  Sick  Persons,  of  the  nature,  symptoms, 

and  effects  of  the  malady  under  which  they  are  laboring,  are  admissible 
as  original  evidence,  though  not  made  to  a  uiedical  attendant.  This 
rule  must  be  restricted  and  carefully  guarded  when  the  declarations  are 
no  part  of  the  re«  gestce.  Id. 
^.  Evidence. —  Admission  of  Declarations  of  Sick  Persons  is  Restricted 
to  "exclamations  of  present  pain  or  statements  of  present  symptoms," 
and  does  not  include  statements  relating  to  past  occurrences  and  forming 
no  part  of  the  ren  gestce.     Id. 

4.  Jury  should  be  Instructed  to  Weigh  Lightly  Declarations  of  Sick 

Person,  where  they  are  doubtful,  particularly  when  made  at  some  period 
subsequent  to  time  of  injury,  with  a  probable  view  of  increasing  dam- 
ages  in  some  suit  which  may  be  started.    Id. 

5.  Evidence.  —  Conversation     between     Plaintiff     and    Defendant, 

wherein  Latter  Offered  and  Former  Declined  a  sum  of  money  as 
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compensation  for  injuries  inflicted  on  him  by  defendant's  dog,  is  ad- 
missible in  evidence  in  favor  of  the  plaintiflF.    Bri(x  v.  Bauer,  454. 

6.  Evidence  that  Sum  op  Money  was  Offered  as  Compbomisb  is  admissi- 

ble as  evidence  in  favor  of  the  plaintiff,  unless  the  offer,  when  made,  was 
stated  to  be  confidential  or  'without  prejudice.    Id. 

7.  RtTLE  Forbidding  Use  of  Parol  Evidence  to  Contradict  a  writing  doe» 

not  apply  to  a  third  person  whose  rights  are  paramount  to  sxTch  writing. 
Tyson  v.  Post,  410. 

8.  Testimony  of  Practical  Railroad  Men,  called  as  experts,  is  admissibla 

as  to  what  is  or  is  not  good  ' '  railroading, "  in  respect  to  the  modes  of 
passing  trains  on  a  single-track  road.     Levns  v.  Seiffert,  631. 

9.  Record  of  State  of  Weather,  Made  by  Person  Appointed  by  Chief- 

OF  Signal  Service  Bureau  of  the  United  States,  in  the  course  of  his 
public  duty,  is  in  itself  evidence  of  the  condition  of  the  weather  at  a 
particular  period  embraced  in  it.    Knott  v.  Baleiyh  <fe  O.  B.  B.  Co.,  321. 
See  Contracts,  8-12;  Criminal  Law,  1-13;  Damages,  2;  Elections;  Mort- 
gages, 1;  Sales,  2;  Slander;  Witnesses 

EXECUTIONS. 

1.  Execution  Issued  upon  Judgment  obtained  against  two,  but  docketed" 

only  against  one,  is  not  absolutely  void  so  long  as  it  is  outstanding,  and 
is  sufficient  basis  for  garnishee  process.  Even  if  it  were  necessary  to 
have  the  judgment  docketed  against  the  other  defendant  in  order  to  vali- 
date the  execution,  the  court  has  power  to  order  it  so  docketed  nunc  pro- 
tune.    Drake  v.  Harrison,  717. 

2.  Execution  Sale  of  Debtor's  Land  without  having  Homestead  therein 

Laid  off  to  him  by  the  sheriff  is  void,  and  the  purchaser  thereat  ac- 
quires no  title,  whether  he  be  the  plaintiff  in  the  execution  or  a 
stranger.  McCracken  v.  Adler,  340. 
8.  Sheriff  and  his  Sureties  are  not  Liable  for  Value  of  Homestead 
Lost,  but  only  for  all  costs  and  damages  which  the  owner  thereof  may 
sustain  by  reason  of  the  sheriff's  neglect  to  lay  off  to  him  his  home- 
stead.    Id. 

4.  Debtor's  Right  to  have  his  Homestead  Set  off  to  Him  by  the  sheriff 

is  not  impaired  by  mere  fact  that  some  of  the  buildings  thereon  are  sep- 
arated from  others  by  the  county  line.     Id. 

5.  Laches.  —  One  Who  has  Knowledge  of  the  facts,  and  waits  ten  or  eleven 

years  to  begin  an  action  to  set  aside  a  sheriff's  deed  to  his  land,  cannot 
excuse  his  laches  by  showing  that  he  was  in  possession  a  part  of  the  time, 
as  the  suit  could  be  brought  as  well  when  he  was  in  possession  as  when 
he  was  not.  Possession  does  not  give  him  any  better  standing  than  if 
he  had  been  ousted  by  the  adverse  party.  The  laches  affects  him  in  the 
one  case  as  much  as  in  the  other,  and  while  bis  possession  gives  notice 
to  his  adversary  that  he  claims  the  land,  it  does  not  give  notice  that  h» 
will  assert  the  claim  by  suit  to  cancel  an  interfering  deed.  Waiet  v. 
Raskins,  501. 

6.  Laches.  — One  Who  is  Chargeable  with  Notice  of  all  the  facts,  and 

waits  eleven  years  to  begin  his  action  to  cancel  a  sheriff's  deed  to  his 
land,  executed  under  a  judgment  claimed  to  be  voidable,  cannot  excuse 
his  laches  on  the  ground  that  four  years  were  spent  in  diligent  search 
for  the  title  deeds,  as  they  are  not  necessary  to  the  maintenance  of  the 
suit.     He  need  not  establish  his  title  in  the  proceeding,  as  the  adverse 
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party  claims  under  him  and  through  the  deed  which  he  seeks  to  cancel. 
Id. 

7.  One  I3  Gciltt  or  Laches,  and  cannot  maintain  an  equitable  action  to  can- 
eel  a  sheriff's  deed  to  his  land  executed  under  an  alleged  voidable  judg- 
ment against  him,  when  he  has  waited  eleven  years  to  begin  his  action, 
during  which  time  the  courts  were  open  to  him,  he  was  chargeable  with 
notice  of  the  deed,  and  in  possession  of  all  the  evidence  relied  upon  to 
support  the  action.     Id. 

B.  Sale  of  Land  under  Alias  Wbit  of  Execution  will  not  be  set  aside  aa 
void  because  the  writ  was  improvidently  issued  by  the  clerk  without 
the  order  of  the  judgment  plaintiff.     Johnson  v.  Murray,  174. 

•9.  Person  Claiming  in  Character  of  Judgment  Creditor  cannot  avail 
himself  of  a  mere  irregularity  to  defeat  a  consummated  sale.  As  a  gen- 
eral rule,  it  is  only  the  execution  defendant  who  can  avail  himself  of  an 
irregularity,  even  by  a  proceeding  instituted  before  the  sale  is  made. 
Id. 

10.  Affidavit  upon  Which  Prooeedinqs  Supplejientaet  to  Execution 
ABE  Based  need  not  Specift  Property  owned  by  the  debtor  which  he 
refuses  to  apply  to  the  satisfaction  of  the  judgment.  Magruder  v.  Shel- 
ton,  349. 

11.  To  Obtain  Order  Requiring  JuDGMEyx  Defendant  to  Answer  con- 
cerning HIS  Property,  three  facts  must  be  made  to  appear  by  affidavit 
or  otherwise:  1.  The  want  of  known  property  liable  to  execution;  2.  The 
non-existence  of  any  equitable  estate  in  land  subject  to  the  lien  of  the 
judgment;  3.  The  existence  of  property  unaffected  by  any  lien,  and  in- 
capable of  levy.     Id. 

See  Exemptions;  Lsjunctions,  4;  Partnership,  12,  13;  Receivers,  1,  2. 

EXECDTORS  AND  ADMINISTRATORS. 

1.  Grant  of  Letters  of  Administration  on  Estate  of  One  Who  did 

not  Reside  within  Jurisdiction  of  the  court  making  the  grant  at  the 
time  of  his  death  is  void,  and  may  be  attacked  collaterally.  People's 
Savings  Bank  in  Providence  v.  Wilcox,  894. 

2.  Aduhnistrator  under  Laws  op  One  State  can  Indorse  Note  so  as  to 

enable  the  indorsee  to  sue  in  another  state,  where  there  are,  in  the  latter 
state,  no  claims  against  the  estate  of  his  intestate.  Mackay  v.  St.  Mary's 
Church,  881. 

3.  Note  Given  to  Two  Joint  Administrators  may  be  Transferred  bt 

One  of  Them,  where  it  is  given  for  a  debt  due  to  the  estate  of  their 
intestate.     Id, 

4.  Administrators  Appointed  in  State  of  their  Own  Domicile,  and  Also 

in  State  of  their  Intestate's  Domicile,  may  transfer,  in  the  former 
state,  a  note  given  to  the  estate,  although  they  may  be  liable  to  account 
in  the  latter  state  for  the  proceeds  of  such  transfer.     Id. 

6.  Common-law  Rule  that  Disseisee  cannot  Convey  Estate  of  Which  Hb 
IS  Disseised  to  a  stranger  to  the  title,  so  as  to  enable  him  to  sue  for  it 
in  his  own  name,  has  no  application  to  a  conveyance  by  an  administra- 
tor for  the  payment  of  the  debts  of  the  deceased.  Knowles  v.  Blodgeit, 
913. 

4.  Adbiinistrator's  Deed  Conveys  All  Estate  Held  by  Deceased  at  Timb 
of  his  Death,  and  passes  the  title  so  as  to  enable  the  grantee  to  sue  for 
and  recover  the  estate  of  a  subsequent  disseisor.    Id. 
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7.  Administrator  has  No  Seisin,  and  therefore  cannot  be  Disseised^ 

He  has  only  a  power  given  him  by  sta,.ttite,  to  be  exercised  for  certaia. 
purposes  in  a  certain  manner.     Id. 
See  Estates  of  Decedents;  Statute  of  Limitations;  Wills. 

EXEMPTIONS. 

1.  Personal  Property  Exemption  cannot  bb  Claimed  out  of  Monet  that 

HAS  BEEN  Invested  in  the  purchase  of  land.     Dortch  v.  Benton,  331. 

2.  Person  Who  Earns  his  Living  by  Farming  is  Farmer,  within  the  mean- 

ing of  the  exemption  laws,  although  he  does  not  own  a  farm  nor  have 
one  leased,  and  is  not  doing  any  specific  thing  as  a  farmer  on  the  par- 
ticular day  on  which  an  execution  is  levied  upon  his  property.  Hickman- 
V.  Cruise,  256. 

8.  Where  Resident  of  Iowa  Takes  Property  there  EJxempt  from  Exe- 

cution to  Another  State  for  a  temporary  purpose,  a  creditor  of  his, 
who  is  also  a  resident  of  Iowa,  will  be  restrained  by  the  courts  of  the^ 
latter  state  from  enforcing  against  the  property  a  judgment  obtained  by 
him  in  such  other  state.     Mumper  v.  Wilson,  238. 

EXPERTS. 
See  Evidence,  8,  9. 

FALSE  IMPRISONMENT. 

1.  Statements  Made  to  Justice  by  Prosecutor,  by  Which  Justice  wa9^ 

Induced  to  Issue  Warrant  for  Arrest,  are  Admissible,  in  an 
action  for  false  imprisonment  against  the  prosecutor  and  the  justice,  to 
show  probable  cause,  and  in  the  absence  of  probable  cause,  to  disprove 
malice  in  fact,  in  mitigation  of  damages.      Neall  v.  Hart,  559. 

2.  Justice  is  Justified  in  Issuing  Warrant  for  Arrest,  upon  a  charp;© 

by  the  prosecutor  that  the  defendant,  by  misrepresentation  and  trick- 
ery, had  defrauded  the  prosecutor  in  the  sale  of  goods,  and  had  appro- 
priated the  same  to  his  own  use.  Id. 
8.  Probable,  if  not  Actual,  Cause  for  Arrest  Exists,  which  will  defeat 
an  action  for  false  imprisonment  against  the  prosecutor  and  the  justice^ 
who  issued  the  warrant  for  arrest,  where  the  defendant  obtained  good* 
from  the  prosecutor  under  the  pretense  of  a  contract,  and  through  a  lie, 
although  perhaps  the  defendant  was  not  technically  guilty  of  obtaining 
goods  under  false  pretenses,  or  of  embezzlement.     Id. 

FIXTURES. 

1.  Fixtures.  —  Machinery,  Shafting,  Rollers,  and  Other  Articles  Con- 

stituting a  marine  railway,  are  parts  of  the  realty,  as  between  vendor 
and  vendee,  or  mortgagor  and  mortgagee,  in  the  absence  of  any  agree- 
ment to  the  contrary.     Tyson  v.  Post,  410. 

2.  Fixtures. — Owner  of  Land  may,  by  Convention,  reimpress  the  char- 

acter of  personalty  on  chattels  which  have  become  fixtures  according  ta 
the  ordinary  rules  of  law,  if  they  have  not  become  so  incorporated  into  the 
realty  as  to  lose  their  identity,  and  the  reconversion  does  not  prejudice 
the  right  of  creditors  or  third  persons.  Id. 
S.  Parol  Agreement  that  Certain  Fixtures  may  be  Treated  as  Chat- 
tels, and  removed  by  one  of  the  contracting  parties,  is  not  invalid  be- 
cause by  parol,  nor  because  inconsistent  with  the  terms  of  a  mortgage  to 
which  he  was  not  a  party.     Id. 
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franchises. 

■».  Manufactcre  and  Distribution  of  Illuminating  Gas,  under  legislatire 
authority,  in  the  streets  of  a  town  or  city,  is  the  exercise  of  a  franchise 
belonging  to  the  state.  This  franchise  is  conferred  for  the  benefit  of  the 
public  as  well  as  of  the  company.  Chicago  O.  L.  Co.  v.  PeopU'a  O.  L. 
Co.,  124. 

2.  Gas  Company  having  Exclusive  Right  to  Manufacture  and  Sell  Illu- 
minating Gas  in  a  city  may  make  a  valid  contract  to  permit  another 
company  to  compete  with  it  in  such  manufacture  and  sale.     Id. 

FRAUD. 

1.  Great  Latitude  is  Allowed  on  Question  of  Fraud,  and  every  fact  or 

circumstance  from  which  a  legal  inference  of  fraud  may  be  drawn  is 
admissible.     Cover  v.  Manavoay,  552. 

2.  Evidence  of  Fraud  should  be  Submitted  to  Jurt,  if  from  it  the  jury 

can  properly  find  the  question  for  the  party  on  whom  the  burden  of 
proof  rests;  but  if  not,  it  should  be  withdrawn  from  the  jury.     Id. 

8.  To  Make  Purchase  Fraudulent,  there  must  be  Fraudulent  Intent. 
Tlie  mere  fact  that  a  purchaser  is  deeply  insolvent  does  not  make  his 
purchase  invalid.     Dalton  v.  Thurston,  905. 

4.  Undue  Influence.  —  If  an  antecedent  fiduciary  relation  exists,  a  court  of 
equity  will  presume  confidence  placed  and  influence  exerted.  This  rule 
is  not  limited  to  the  relation  of  attorney  and  client,  guardian  and  ward, 
trustee  and  cestui  que  trtist,  or  other  similar  relations,  but  holds  good 
wherever  fiduciary  relations  exist,  and  there  has  been  a  confidence 
reposed  which  invests  the  person  trusted  with  an  advantage  in  treating 
with  the  person  so  confiding.     Fisher  v.  Bishop,  357. 

6.  BuRi.EN  OF  Proof  Rests  on  Person  Occupyino  Fiduciary  Relation  to 
show  that  a  transaction  entered  into  between  him  and  the  person  trust- 
ing him  is  just  and  fair,  and  that  no  unfair  advantage  was  derived  from 
the  fiduciary  relation.     Id. 

6.  Person  Holds  Confidential  Relation  to  Another  when  the  latter  em- 

ploys him,  because  of  his  supposed  ability  and  integrity,  as  a  confi- 
dential adviser  to  transact  business,  and  he  is  precluded  from  taking 
advantage  of  his  situation,  and  from  using  information  thus  acquired,  to 
the  detriment  of  his  employer.     Id. 

7.  Mortgage  Obtained  by  Representations  of  Mortgagor's  Legal  Ad- 

viser, to  the  effect  that  a  previous  transfer  to  the  mortgagor  could  and 
would  be  set  aside  as  fraudulent,  unless  he  made  such  mortgage,  and 
thereby  secured  certain  creditors  of  his  grantor,  will  be  vacated  in  equity 
as  procured  by  the  undue  influence  of  such  legal  adviser.  It  is  imma- 
terial that  he  was  not  a  regular  attorney,  if  he  was  employed  and 
trusted  as  such  by  the  mortgagor  and  others.     Id. 

See  Contracts,  10;  Deeds;  Evidence,  7. 

GARNISHMENT. 
See  Attachment  and  Garnishment. 

GAS. 
See  Contracts,  13-17;  Franchises. 
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GIFTS. 

1.  Gift  of  Pebsonal  Property,  made  with  intent  to  take  efifect  immediately 

and  irrevocably,  and  is  fully  executed  by  complete  and  unconditional 
delivery,  is  binding  upon  the  donor  as  a  gift  inter  tnwa,  even  if  he  is  at 
the  time  in  extremis,  and  dies  soon  after.     Henscliel  v.  Maurer,  757. 

2.  Where  Mortgagee  in  Extremis  delivered  a  mortgage  note  and  satisfac- 

tion to  the  mortgagor  personally  as  a  gift,  but  afterwards  directed  the 
mortgagor  to  deliver  them  to  a  relative,  that  the  latter  might  ascertain 
the  value  of  the  land  conveyed,  and  thus  determine  the  difference  in 
value  between  two  gifts,  and  then  divide  the  personal  property  so  as  to 
make  the  gifts  equal,  the  transaction  is  an  absolute  gift  in  praesenti. 
Even  if  there  was  no  intent  to  make  a  then  present,  unconditional  gift, 
yet,  as  the  delivery  was  complete,  and  as  the  donor  was  at  the  time  in 
hia  last  sickness,  and  died  soon  after  without  revoking  the  gift,  it  was 
binding  as  a  valid  gift  causa  mortis.     Id. 

GUARDIAN  AND  WARD. 
See  Receivers. 

HABEAS  CORPUS. 
See  Pakent  and  Child. 

fflGHWAYS. 

1.  Pebson  on  Foot  has  Right  to  Cross  Street  wherever  he  pleases. 

Moebus  V.  Herrmann,  440. 

2.  Legislature  has  Complete  Power  to  provide  proper  and  reasonable 

police  regulations  in  respect  to  highways,  persons  going  upon  and  over 
them  with  vehicles,  horses,  and  other  motive  power,  to  protect  the 
roads,  and  the  safety  and  comfort  of  passengers  going  over  them.  State 
V.  Yost,  305. 

8.  Owner  op  Particular  Kind  of  Vehicle,  as  a  bicycle,  which,  from  its 
peculiar  form  or  appearance,  or  from  the  unusual  manner  of  its  use, 
frightens  horses,  or  otherwise  imperils  passengers  over  a  road,  or  their 
property,  has  no  right  to  use  such  vehicle  on  the  road,  and  the  legis- 
lature may  regulate  the  use  of  it.     Id. 

4.  Statute  Forbidding  Use  of  Ant  Bicycle,  tricycle,  or  other  non-horse 
vehicle  upon  a  road,  without  the  express  permission  of  the  superintend- 
ent of  such  road,  is  not  unconstitutional,  as  tending  to  destroy  property, 
or  deprive  the  owner  of  the  proper  and  reasonable  use  of  it.     Id. 

6.  Courts  cannot  Declare  Statutes  Regulating  Use  of  Highways  Void, 
or  interfere  with  their  operation,  unless  they  are  so  manifestly  unjust 
and  unreasonable  as  to  destroy  the  lawful  use  of  property.     Id. 

6.  Driver  of  Carriage  must  be  Watchful  not  to  injure  persons  on  foot, 

elsewhere  as  well  as  at  the  cross-walks.     Moebus  v.  Herrmann,  440. 

7.  Negligence. — Person  has  Right  to  Assume  the  Safety  of  a  Side- 

walk, though  he  knows  that  vaults  and  coal-chutes  are  common,  under 
and  adjoining  such  walks;  and  he  is  not  called  upon  to  give  attention  to 
his  steps,  until  in  some  manner  warned  of  danger.  He  has  a  right  to 
assume  that  such  vaults  and  chutes  are  either  covered  or  guarded.  Jen- 
nmga  v.   Van  Schaiek,  459. 

8.  Act  of  Person  Erecting  Barbed-wire  Fence  on  his  own  land,  along 

line  of  highway,  does  not  in  itself  render  him  liable  to  one  who  thereby 
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sustains  an  injury;  but  the  rule  is  otherwise  if  the  fence  Is  constructed 
and  maintained  in  such  a  manner  as  to  make  the  person  erecting  and 
maintaining  it  guilty  of  negligence.     Sisk  v.  Crump,  213. 

9.  One  Who  Negligently  Constbucts  and  Knowingly  Maintains  Barbed- 

wire  Fence  in  dangerous  condition,  between  his  land  and  the  adjacent 
highway,  is  liable  for  an  injury  thereby  occasioned  to  domestic  animals 
lawfully  running  at  large,  and  which  are  attracted  within  the  inclosure 
by  the  presence  of  other  animals  and  growing  pasture.     Id. 

10.  Township  Owes  Duty  to  Public  to  Keep  Highway  in  Reasonably 
Safe  Condition,  and  is  responsible  in  damages  to  one  injured  in  conse- 
quence of  its  neglect  to  do  so;  and  it  is  no  defense  that  the  negligent- 
act  of  a  third  party  contributed  to  the  injury  sustained.  Burrell  Town- 
ship V.  Uncapher,  664. 

11.  It  IS  Competent  for  Plaintiff  to  Prove,  in  Action  to  Recover  Dam- 
ages for  injury  sustained  by  reason  of  the  alleged  negligence  of  a  town- 
ship in  failing  to  keep  a  highway  in  repair,  that  notice  of  the  dangerous 
character  of  the  highway,  without  limit  to  any  particular  part,  was  given 
to  one  of  the  supervisors.     Id. 

12.  Whether  It  is  Negligence  on  Part  of  Township  to  Maintain  High- 
way at  a  particular  place,  in  a  condition  unguarded  by  a  barrier,  is  a 
question  of  pure  fact  for  the  jury  to  determine.     Id. 

13.  Municipal  Corporation  is  Required  to  Exercise  Vigilance  in  keeping 
its  streets  and  sidewalks  in  reasonably  safe  condition  for  public  travel, 
by  night  as  well  as  by  day,  but  it  is  not  an  insurer  against  accidents; 
nor  is  it  required  to  maintain  the  surface  of  its  sidewalks  free  from  all 
inequalities,  and  from  every  possible  obstruction  to  mere  convenient 
travel.     Oosport  v.  Evans,  164. 

14.  Municipal  Corporation  does  not  Necessarily  Become  Involved  in 
Liability  from  fact  that  a  pavement  may  have  become  uneven  from 
use,  or  that  the  material  of  a  sidewalk  may  have  become  loose  or  dis- 
placed by  the  action  of  the  elements,  so  that  persons  arc  liable  to  stum- 
ble or  be  otherwise  inconvenienced  in  passing,  so  long  as  the  defect  can 
be  readily  discovered  and  easily  avoided  by  persons  exercising  due  care, 
or  if  the  defect  be  of  such  a  nature  as  not  of  itself  to  be  dangerous  to 
persons  so  using  the  sidewalk.     Id. 

15.  Person  Takes  Risk  upon  Himself,  Who,  Seeing  Obstruction  in  Street 
OR  Sidewalk,  and  knowing  its  dangerous  character,  deliberately  goes 
into  or  upon  it  when  he  was  under  no  compulsion  to  do  so,  or  might 
have  avoided  it  by  going  around,  and  if  injured  thereby,  he  is  without 
remedy,  because  of  contributory  negligence.     Id. 

16.  Acts  of  Lot-owner  in  Improving  Sidewalk,  Liabilhy  of  Town 
FOR.  — The  Revised  Statutes  of  Indiana,  1881,  section  3357,  authorizes 
the  board  of  trustees  of  any  incorporated  town  to  compel  abutting  lot- 
owners  to  improve  the  sidewalks:  held,  that  the  acts  of  a  lot-owner 
who  improves  a  sidewalk,  under  an  ordinance  adopted  in  pursuance  of 
the  statute,  cannot  be  deemed  the  acts  of  the  town  in  such  a  sense  as  to 
charge  it  with  his  negligence;  that  in  order  to  charge  the  corporation, 
evidence  of  the  negligence  of  the  lot-owner  must  be  supplemented  by 
evidence  that  the  town  authorities  were  negligent,  or  that  the  work  di- 
rected to  be  done  was  intrinsically  dangerous.     Dooley  v.  Sullivan,  209. 

17.  Liability  of  Town  for  Negligence  —  Unguarded  Excavation  in  Side- 
walk. —  A  complaint  against  a  town  alleged  that  the  corporation  caused 
an  excavation  to  be  made  in  a  sidewalk,  which  was  left  unguarded,  and 
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that  the  plaintiff,  without  his  negligence,  fell  into  the  excavation  in  th» 
night-time,  and  was  greatly  injured.  The  answer  aveired  that  the  ex- 
cavation was  made  by  the  owner  of  a  lot  abutting  on  the  street,  in  ac- 
cordance with  an  ordinance  requiring  him  to  improve  the  sidewalk;  and 
that  when  the  work  was  left,  on  the  night  the  j)laintiff  was  injured,  siicli 
lot-owner,  using  all  care  and  diligence,  placed  near  the  excavation  a  good 
and  suflScient  danger-signal,  which  the  plaintiff  carelessly  and  wholly 
disregarded.    Held,  that  the  answer  was  unquestionably  good.    Id. 

18.  Only  Ordinary  Cark  is  Required  of  Municipal  Corporation,  it* 
agents,  and  contractors;  and  such  care  does  not  require  that  a  watch 
be  kept  during  the  night  over  an  excavation,  unless  there  are  circum- 
stances peculiar  to  the  particular  case  making  it  necessary.  It  is  suffi- 
cient, as  a  general  rule,  to  show  that  proper  signals  or  secure  guards 
were  placed  about  an  excavation  on  quitting  work,  and  no  liability  at- 
taches if  a  wrong-doer  removes  the  signals  during  the  night.     Id. 

19.  Town  Sued  for  Injuries  from  Obstruction  in  Highway  may  Set  if, 
BY  Way  of  Estoppel,  Judgment  in  favor  of  the  defendant  in  a  former 
action  brought  by  the  same  plaintiff,  to  recover  for  the  same  injuries^ 
against  the  person  alleged  to  have  caused  such  obstruction.  Hill  v.. 
Bain,  873. 

See  Counties;  Negligence,  7;  Nuisances;  Railroads 

HOMESTEADS. 

1.  Claimant  of  Homestead  does  not  Forfeit  his  Right  thereto  by  mak- 

ing a  conveyance  thereof  with  intent  to  defraud  his  creditors.  Dortch  v. 
Benton,  331. 

2.  One  Who  Purchases  Land,  and  Pays  Portion  of  Price,  Becomes  at- 

Once  Entitled  to  Homestead  therein,  subject  to  the  lien  for  the  un- 
paid purchase-money.     Id. 

3.  Land  Assigned  to  Bankruft  as  Homestead  is  exempt  from  execution 

for  a  definite  period,  against  the  subsisting  and  unsatisfied  portion  of  a 
fiduciary  debt  which  has  shared  in  the  distribution  of  the  estate,  and 
the  same  immunity  follows  the  land  into  the  hands  of  a  mortgagee  of 
the  homestead  owner,  whether  his  wife  joined  in  the  transfer  or  not. 
Simpson  v.  Houston,  297. 

4.  Homestead. — Attorney  has  lien  of  homestead  for  services  rendered  in  pro- 

tecting it  against  creditors.  Such  services  are  in  the  nature  of  labor 
done,  or  purchase-money  paid  on  such  homestead.  Strohecker  v.  Irvine,  62. 
6.  Order  of  Court  Refusing  to  Set  Apart  Homestead  will  not  be  reversed 
because  the  court  did  not  find  upon  the  issues  made  by  the  pleadings^ 
when  the  bill  of  exceptions  fails  to  show  that  the  findings  were  not 
waived.     Estate  of  Noah,  834. 

6.  Court  cannot  Set  Apart  as  Homestead  to  surviving  husband  or  wif& 

property  of  the  estate  which  couid  not  have  been  selected  as  a  homestead 
during  the  continuance  of  the  marriage.     Id. 

7.  Court  cannot  Set  Apart  Homestead  to  the  value  of  five  thousand  dol- 

lars to  the  surviving  husband  or  wife,  out  of  an  estate  consisting  of  a  lot 
and  four-storied  brick  building,  erected  and  used  exclusively  for  business 
purposes,  and  valued  at  twenty -five  thousand  dollars,  and  which  cannot 
be  divided  without  materiai  injury.    Id. 

8.  Where  No  Homestead  has  been  Selected  during  the  lifetime  of  the- 

husband  or  wife,  and  there  is  no  property  out  of  which  the  survivor  may 
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select  a  homestead,  the  court  cannot  order  a  sum  of  money  paid  to  suc-K 
■nrvivor  in  lieu  of  a  homestead.  Id. 
%.  Whbbe  Homestead  Selected  during  Lifetime  oy  Husband  or  Wifk 
ia  inventoried  at  Uiore  than  five  thousand  dollars,  and  a  homestead  U> 
that  amount  cannot  be  carved  out  of  it,  the  court  may  order  the  sale  of 
the  homestead  as  selected,  and  pay  to  the  survivor  that  amount  of  the 
proceeds.    Id. 

See  Executions,  2-4. 

HOMICIDE. 
See  Criminal  Law,  2L 

HUSBAND  AND  WIFE. 

1.  Husband  is  Formal,   and   not  Real,  Partt  to  Record,  in  an  action. 

brought  by  husband  and  wife,  in  the  right  of  the  wife,  to  recover  darn* 
ages  for  injury  sustained  by  her;  and  the  defendant  is  not  entitled  to  call 
him  for  cross-examination,  to  testify  adversely  to  his  wife's  claim.  Bur- 
rell  Tottmship  v.  Uncapher,  664. 

2.  Husband  is  not  Liable  to  Vendor  for  Goods,  not  Necessaries,  Sold  to 

HIS  Wife  on  his  Credit,  after  an  express  notice  from  him  to  the  ven- 
dor not  to  so  sell  to  her  without  his  authority,  and  the  fact  that  the  hus- 
band suffet^  the  goods  to  remain  in  his  house,  where  the  vendor  placed 
them,  and  does  not  ofiFer  to  return  them  or  notify  the  vendor  that  he  may 
remove  them,  does  not  amount  to  such  a  ratification  of  the  unauthorized 
purchase  as  will  render  him  liable.     Segelbaum  v.  Ensminger,  662. 

8.  Husband  may  Dispose  of  Personal  Property  in  Good  Faith,  by  Gift 
or  Otherwise,  during  Coverture,  free  from  all  post'Tnortem  claims 
thereon  by  his  widow.     Dichersona  Appeal,  547. 

4.  Wife  is  Personally  Liable  for  Tort  Committed  by  Her,  unless  her 
husband  was  both  present  and  directed  the  doing  of  it  at  the  time.  His 
presence  furnishes  evidence,  and  raises  a  presumption  of  his  direction, 
but  it  is  not  conclusive,  and  the  truth  may  be  established  by  competent 
evidence.     Franklin's  Appeal,  583. 

6.  WiFB  is  Personally  Liable  for  Tort  Committed  by  Her,  unless  her 
husband  was  both  present  and  directed  the  doing  of  it  at  the  time,  when. 
he  alone  is  liable.  If  the  husband  was  present  during  the  commission 
of  the  tort,  whether  actively  participating  in  it  or  not,  prima  facie  the 
wrong  is  deemed  his  alone;  but  this  presumption  may  be  rebutted,  and 
each  of  the  two  may  be  shown  to  be  the  doer  of  the  wrong,  the  same  aa- 
though  unmarried.     Wheeler  &  W.  M.  Co.  v.  Heil,  575. 

6.  Where  Wife  Voluntarily  Agrees  with  her  Husband  for  separation, 
and  for  a  mouey  consideration  releases  all  her  marital  claims,  and  re- 
ceives and  enjoys  the  benefits  of  the  money  paid  for  her  support  during 
the  separation,  and  voluntarily  continues  to  live  apart  from  him,  without 
any  attempt  to  set  aside  the  agreement  or  to  again  assume  the  marital 
relation  or, to  demand  further  means  for  her  separate  support,  she  does 
not  thereafter  constitute  a  member  of  the  immediate  family  of  the  hus- 
band, and  upon  his  death  is  not  entitled  to  an  allowance  for  her  main- 
tenance out  of  his  estate,  under  sections  1466  and  1467,  California  Cod& 
«f  Civil  Procedure.     Estaie  of  Noah,  829. 

See  Homesteads;  Married  Women. 
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INFANTS. 
S^  Neolioekck,  6;  Pabent  jlsd  Chiu>;  Statotb  of  LocrtAnoira^  4. 

INJUNCTIONS. 

1.  Tax-pateb  mat  Sustain  Bill  to  Enjoin  the  impoaitioii  of  an  nnjust  and 
illegal  burden  on  the  municipality,  or  to  prevent  its  property  from  being 
wasted  and  squandered:  CMcago  v.  Building  Association,  102  111.  379,  ex* 
plained,  and  shown  not  to  conflict  with  this  rule.     McCord  v.  Pike,  85. 

JL  Injunction  at  Suit  of  Tax-payer  will  issue  to  prevent  the  oflBcers  of  a 
county  from  selling  its  lands  foe  a  less  sum  than  was  offered  therefor  by 
another  bidder,  especially  if  it  appears  that  their  action  is  collusive  and 
for  the  purpose  of  defrauding  the  county.     Id. 

8.  Mandatory  Injunction  will  be  Granted  to  compel  the  removal  from 
plaintiff 's  premises  of  a  large  quantity  of  stone,  placed  there  by  the  de- 
fendant pursuant  to  a  license  which  he  has  abused,  and  which  haa, 
moreover,  expired  by  lapse  of  time.     WJieelock  v.  Noonan,  405. 

4.  Injunction  will  not  Lik  to  Restrain  the  sale  of  goods  on  execution 
issued  on  a  justice's  judgment  rendered  by  default,  but  void  becansa 
the  court  never  acquired  jurisdiction  of  the  person  of  defendant.    The 
remedy  is  by  motion  to  set  the  execution  aside.    Luco  v.  Brown,  772. 
See  Trade-mabks. 

mSANITY. 
1.  Lunatic  is  Liable  in  Crvn.  Action  fob  Ant  Tobt  He  hat  Comfrr. 

MdnHyre  v,  ShoUy,  140. 
t,  Pbopbb  Measure  or  Dauaoes  in  Action  against  LxmATio  for  a  tort  corn* 

mitted  by  him  is  mere  compensation  for  the  injury  sustained.    It  oaa* 

not  include  pimitive  damages.    Id. 

INTOXICATING  LIQUORS. 
See  Cbhonal  Law,  22-25. 

INSURANCE. 

L  Insubable  Intebest  in  Life  of  Another,  Such  as  will  Take  OoHTBAcr 
out  of  Waqer  Class,  must  Arise  from  the  relation  of  the  party  tak« 
ing  the  insurance  to  the  insured,  either  as  surety  or  debtor,  or  from  the 
ties  of  blood  or  marriage,  so  that  from  the  relation  thus  established  there 
may  be  some  expectation  of  benefit  or  advantage  in  the  continuance  of 
the  insured  life.    Keystone  M.  B.  Ass^n  v.  Morris,  572. 

■£.  Policy  of  Insurance  on  Life  of  Another,  Taken  by  One  Who  had 
Insurable  Interest  in  It,  for  the  purpose  of  assigning  it  to  a  third  per- 
son who  had  no  such  insurable  interest,  is  void  as  a  wagering  policy  in 
the  hands  of  the  assignee.    Id. 

i.  Condition  in  Policy  of  Life  Insurance  Providing  that  No  Acnoir 
SHALL  BE  Brought  thereon,  unless  within  one  year  from  the  death  of 
the  insured,  is  not  suspended  by  an  action  brought  within  the  year  in 
a  court  which  had  no  jurisdiction  of  the  defendant.    Id. 

4.  Mortgagee,  Merely  as  Such,  has  No  Interest,  either  in  law  or  equity, 
in  policy  of  insurance  effected  by  the  mortgagor  upon  the  mortgaged 
premises  for  his  own  benefit,  in  the  absence  of  any  covenant  or  agree- 
ment requiring  the  latter  to  insure  for  the  benefit  of  the  former.  Hot' 
dyke  and  Marmon  Company  v.  Gery,  219. 


Index.  975 

B.  Gbneral  Rule  is  that,  between  Insurer  ani>  Insured,  policy  of  fire 
insarance  ia  purely  personal  contract,  by  which  the  former  agrees  to  in- 
demnify the  latter  against  any  loss  he  may  sustain  by  the  destmction  of 
his  interest  in  the  property  insured.     Id. 

6.  Where  Mortgagor  has  Covenanted  to  Keep  Mortgaged  Premises  In- 

BXTRED  FOR  BENEFIT  OF  MORTGAGEE,  and  either  has  effected,  or  thereafter 
effects,  insurance  in  his  own  name,  though  without  the  mortgagee's 
knowledge,  or  without  any  intent  to  perform  the  agreement,  equity  wiU 
treat  the  insurance  as  effected  under  the  agreement,  and  will  give  the 
mortgagee  his  equitable  lien  accordingly.     Id. 

7.  Mortgagor  has  Done  That  Which  He  Ought  to  have  Done  where, 

having  covenanted  to  insure  mortgaged  premises  for  benefit  of  mort- 
gagee, he  has  effected  solvent  insurance,  in  good  faith,  in  the  name  and 
to  the  acceptance  of  the  mortgagee,  to  an  amount  adequate  to  secure 
the  debt.  Having  kept  the  policies  alive  until  the  mortgage  debt 
is  paid,  or  a  loss  occurs,  he  is  not  in  default,  and  will  be  responsible 
thereafter  only  for  such  infirmities  as  existed  and  were  inherent  in  the 
insurance  at  the  time  the  policies  were  accepted,  or  such  as  may  have 
resulted  from  his  own  subsequent  conduct.     Id. 

8.  Purchaser  or  Land  under  Articles  of  Agreement,  though  Purchass- 

MONET  IS  Unpaid,  has  Insurable  Interest  in  buildings  on  the  land, 
within  the  contemplation  of  a  policy  containing  a  condition  that  it 
should  be  void  "  if  the  interest  of  the  assured  be  other  than  the  entire, 
unconditional,  and  sole  ownership,  or  if  the  property  insured  be  a  build- 
ing standing  on  ground  not  owned  by  the  assured  in  fee-simple."  In 
respect  to  the  insurance,  such  purchaser  is  to  be  regarded  as  the  entire, 
unconditional,  and  sole  owner.     Imperial  F.  Ins.  Co.  v.  Dunham,  686. 

9.  Where  Insurance  Company  is,  from  Ant  Cause,  Discharged  from 

LlABILITT,  ReSPONSIBILITT  FOR  LoSS  WILL  NOT  REATTACH  by  waiver 
without  proof  of  authority  in  the  party  whose  act  of  waiver  is  relied 
upon,  or  without  a  new  consideration  to  sustain  it;  but  where  the  act 
of  the  agent  executing  the  waiver  is  contemplated  in  the  contract,  and 
the  power  is  expressly  conferred  upon  him  in  writing,  no  new  considera- 
tion is  required.    Id. 

10.  Insurance  —  Waiver  of  Forfeiture  of  Policy.  —  A  policy  of  fire  insur- 
ance contained  a  provision  that  it  should  be  void,  if  assigned  before  a 
loss,  and  without  permission  of  the  company  therefor  indorsed  on  the 
policy,  and  further  provided  that  "no  agent  has  power  to  waive  any 
condition  of  this  contract. "  The  policy  was  assigned  before  a  loss,  with- 
out the  assent  of  the  company,  but  the  company's  agent,  having  power 
to  "renew  and  consent  to  the  transfer  of  policies,"  subsequently  ap- 
proved the  assignment,  and  the  company  silently  acquiesced  in  the  act 
of  the  agent.  Held,  that  the  forfeiture  of  the  policy  was  thereby  waived, 
and  the  operative  force  of  the  policy  revived  in  the  hands  of  tile  as- 
signee.    Id. 

11.  Id.  — Action  on  Policy  —  Parol  Evidence.  —  In  an  action  by  the  as- 
signee of  the  policy  against  the  insurance  company,  it  appeared  that  the 
assured  assigned  and  transferred  by  articles  in  writing  all  his  interest  in 
the  insured  property,  and  assigned  the  policy  to  the  vendee:  held,  that 
it  was  competent  for  the  plaintiff  to  show  by  parol  what  the  contract 
was  with  reference  to  the  existing  insurance  at  the  time  of  the  transfer 
of  the  property  to  him,  in  order  to  explain  the  subsequent  act  of  the 
parties  in  making  the  assignment  of  the  policy,  to  exhibit  their  good 
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faith  ia  so  doing,  and  to  fix  the  admitted  consideration  therefor;  espe- 
cially as  it  appeared  that  the  parol  understanding  was  soon  afterward* 
communicated  to  the  company's  agent,  and  met  with  his  approval,  which 
he  subsequently  entered  in  due  form  on  the  policy.     I<L 

12.  Applicatiox  for  Insurance  Constitutes  No  Part  or  Policy  or  of 
Contract  between  the  parties,  and  is  therefore  not  receivable  in  evi- 
dence, unless  a  copy  is  attached  to  the  policy  as  required  by  statute, 
Pennsylvania  act  of  May  11,  1881.    Id. 

13.  WuBRE  Insurance  Company  Receives  Payments  on  Assessments  on  a 
policy  when  they  are  overdue,  and  when  it  might  refuse  payment  and 
declare  the  policy  forfeited  under  its  by-laws,  it  cannot  accept  and  keep 
the  money,  and  still  insist  upon  a  forfeiture.  Nor  does  the  fact  that 
where  the  money  is  so  received  the  receipts  therefor  have  a  conditional 
clause  of  the  by-laws  appended,  to  the  effect  that  a  physician's  certificate 
of  good  health  may  be  required  in  all  cases  of  reinstatement,  alter  the 
cose,  in  the  absence  of  fraud  in  the  insured  as  to  his  state  of  health  at 
the  time  the  payments  were  made.  StyUno  v.  Wiscormn  Odd  Fellows  M. 
L.  Ins.  Co.,  738. 

14.  Insurance  Company,  by  Making  an  Assessment  aqainst  an  Assured 
after  he  has  failed  to  pay  a  previous  assessment  within  the  time  declared 
by  the  by-laws  to  work  a  forfeiture,  waives  the  forfeiture  of  the  policy 
for  such  failure  to  pay,  and  admits  him  to  be  a  member  of  the  company 
notwithstanding  such  failure.     Id. 

15.  Insurance  Company,  having  Received  Assessments  after  they  were 

overdue,  ajid  when  the  policy  might  have  been  forfeited  under  the  by-laws 
for  non-payment,  can  only  insist  upon  a  forfeiture  after  having  given 
the  assured  personal  notice  that  thereafter  punctual  payment  of  assess- 
ments would  be  required.     Id. 

16.  It  is  Competent  for  Insurance  Company  to  Waive  Furteitubb  ow 
Policy  caused  by  a  sheriff's  sale  of  the  property  insured,  and  it  is  an 
express  waiver  in  writing  of  such  forfeiture,  if  the  company,  having  no- 
tice of  such  sale,  issues  a  new  policy  as  an  extension  of  the  previous  one 
forfeited.     EllioU  v.  Ashland  M.  F.  Ins.  Co.,  703. 

17.  Purchaser  under  Contract  for  Sale  of  Real  EIstate  is  Equitabli 
Owner,  and  ia  liable  to  all  loss  that  may  befall  the  property,  including 
the  loss  of  the  buildings  by  fire.  For  the  purpose  of  insurance,  he  may 
be  said  to  be  vested  with  the  entire,  unconditional,  and  sole  ownership. 
Id. 

18.  Insured  is  Bound  only  to  Give  Notice  to  Company  of  Any  Change 
of  which  he  has  knowledge,  and  by  which  he  knows  the  rate  of  insurance 
will  be  increased,  where  the  conditions  of  the  policy  require  him  to  give 
notice  to  the  company  of  any  change  in  the  insured  or  neighboring 
premises,  or  in  the  use  or  occupation  of  the  same,  whereby  the  risk  is 
increased,  so  as  to  increase  the  rate  of  insurance.  Rife  v.  Lebanon  M.  I. 
Co.,  580. 

19.  Insurance  Company  Waives  Compliance  with  Conditions  of  Policy 
requiring  proofs  of  loss  to  be  made  within  a  certain  time,  by  receiving 
them,  referring  them  to  its  adjuster,  and  retaining  them,  without  objec- 
tion or  complaint,  for  five  months.    Commercial  U.  A .  Co.  v.  Hocking,  562. 

20.  Action  is  Prematurely  Brought  against  Insurance  Company,  where 
the  policy  provides  that  the  company  shall  have  thirty  days  after  the 
receipt  of  proofs  of  loss  in  which  to  give  notice  of  its  intention  to  re- 
build, and  that  the  loss  shall  not  be  payable  until  sixty  days  after  the 
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receipt  of  proofs  of  loss,  and  where  the  insured,  having  giren  immediat* 
notice  to  the  company  of  the  total  destmction  of  the  property  insured, 
brought  an  action  about  four  months  afterwards,  but  only  twenty  days 
after  furnishing  proofs  of  loss.     Id. 

JUDGMENTS. 

1.  JciMMENT  IS  NOT  A  Ck)XTBACT  TOR  All  purposcs  and  under  all  eircum* 

stances.     Chttta  Pereka  <fe  B.  Mfg.  Co.  v.  Houston^  412. 

2.  JinMHBNT  IS  A  CioNTRACT  "  EXPRESS  OR  IMPLIED  "  within  the  terms  of  the 

statute  authorizing  the  issue  of  attachments  on  such  contracts,  whether 
it  was  founded  on  a  contract  or  a  tort.  The  previous  cause  of  action  was 
merged  in  the  judgment  which  became  a  debt  that  the  defendant  was 
under  obligation  to  pay,  and  the  law  implied  a  promise  or  contract  on 
his  part  to  pay  it.     Id. 

3.  JuDOJiEirra  are  Treated  as  Contracts  for  the  purposes  of  actions  and 

remedies.    Id. 

4.  No   JXTDGMENT   CAN   BE   ENTERED   BT  ClERK   WHERE    IsSTTE   OT    FaCT   IS 

Raised,  but  the  cause  must  be  transferred  to  the  court  for  trial.  It  is 
only  upon  questions  of  law  that  there  must  be  a  judgment  of  the  clerk 
from  which  an  appeal  may  be  taken.     Powell  v.  Morisey,  343. 

5.  Unsatisfied  Jitdoment  in  Assumpsit  for  Money  Loaned  is  not  Bar  to 

an  action  on  the  case  between  the  same  parties,  for  deceit  on  account  of 
false  and  fraudulent  representations  made  by  the  defendant  in  procuring 
the  loan.  But  the  value  of  the  judgment  in  assumpsit  should  be  consid* 
ered  by  the  jury  in  assessing  the  damages  in  the  second  action.  W/UUier 
V.  Collins,  879. 
d  JuDGHENT  Based  on  Complaint  against  Brown  "  Civil  "  Township  is 
lOT  Void  because  of  the  inaccuracy  in  the  name  of  the  political  corpora- 
tion. The  word  ^ civil"  correctly  describes  the  township,  and  no  one 
oould  have  been  misled  or  prejudiced  by  its  use.  Vogel  v.  Brown  Town- 
ship, 187. 

7.  Where  Writ  is  Served  on  Partt  by  Wrong  Name,  and  he  fails  to  ap- 

pear and  plead  misnomer,  he  is  concluded,  and  in  all  future  proceedings 
may  be  connected  with  the  judgment  by  proper  averments.  This  rule 
applies  to  corporations  as  well  as  to  natural  persons.     Id. 

8.  Failure  to  Call  Party  before  Entering  Default  is  mere  irregolarity, 

and  is  not,  even  on  appeal,  considered  as  a  material  error.     Id. 

9.  Summons  Issued  against  Trustee  cannot  be  regarded  as  writ  against 

township,  and  will  not  sustain  a  judgment  against  the  township.  The 
people  of  a  locality  constitute  the  political  corporatioc«  and  not  the 
officers  chosen  by  them,  unless  it  is  otherwise  expressly  declared  by 
law.     Id. 

10.  Judgment  of  Another  State  may  be  Impeached  for  Want  of  Juris* 
DICTION  over  the  person  or  subject-matter.  If  rendered  without  juris- 
diction, it  is  not  a  judgment.     Jones  v.  Jones,  447. 

11.  Where  Judgment  is  Reversed,  and  Cause  Rebianded  for  further  pro- 
ceedings according  to  the  views  expressed  in  the  opinion  in  relation  to  a 
particular  finding  not  sustained  by  the  evidence,  the  trial  court  need  not 
proceed  to  try  the  entire  case  anew,  but  may  confine  the  testimony  to 
the  issue  erroneously  decided,  and  in  other  respects  pass  upon  the  issues 
in  the  light  of  the  evidence  already  before  it,  or  adopt  the  facts  already 
found  upon  such  testimony.     Cliandler  v.  People's  Savings  Bank,  812. 

See  Partnership,  9;  Res  Judicata. 
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judicial  sales. 

CotTBT  HAVING  JURISDICTION  OP  MATTER  IN  WhICH  JUDICIAL  SaLX  18  Ob- 

DBRED  MAT  REQUIRE  DEED  TO  BE  EXECUTED  to  the  person  entitled  t» 
it,  but  this  rule  is  without  force,  where  the  sale  upon  which  a  deed  is  de- 
manded  has  been  conclusively  adjudged  invalid.     Stulta  ▼.  Browut  190. 

JURISDICTION. 

1.  Whsbk  JuBiswcnoN  OF  Court  Depends  on  Finding  of  Particular 

Alleged  Fact,  the  exercise  of  jurisdiction  implies  the  finding  of  that 
fact.     Thornton  v.  Baker,  925. 

2.  Jurisdiction  of  Court  of  Limited  Jurisdiction  mat  bk  Questionbd  Col- 

laterallt  and  disproved,  even  though  the  jurisdictionsd  fact  be  averred 
of  record,  and  actually  found  upon  evidence  by  the  court,  where  the  jur- 
isdiction depends  on  some  collateral  fact  which  can  be  decided  without 
going  into  the  case  on  its  merits.  But  where  the  question  of  jurisdiction 
is  involved  in  the  question  which  is  the  gist  of  the  suit,  so  that  it  can- 
not be  decided  without  going  into  the  latter  question,  the  judgment 
therein  is  collaterally  conclusive.  People' a  Savings  Bank  in  Promdence  v. 
Wilcox,  894. 

See  Elections;  Equitt;  Probate  Courts. 

JURY  AND  JURORS. 
5  Rule  or  Court  Requiring  Partt  Demanding  Jurt  Trial  to  deposit  a 
certain  sum  with  the  clerk  of  court  as  jury  fees  before  the  commence- 
ment of  the  trial  is  a  reasonable  regulation  of  the  mode  of  enjoyment  of 
the  right  of  jury  trial,  and  is  not  a  denial  or  impairment  of  the  right. 
Connedu  v.  Geis,  785. 

5.  Pact  that  Juror  has  Contributed  Monet  for  Prosecution  of  Per- 

sons Generallt  who  were  charged  with  keeping  liquor  nuisances  i» 
not  ground  for  challenging  him  off  the  jury,  on  the  trial  of  a  person 
charged  with  keeping  a  liquor  nuisance.    State  v.  Hoxsie,  838. 

3.  Verdict  should  not  be  Directed  fob  Defendant  when  there  is  Evi- 

dence tending  to  sustain  the  plaintiff's  cause  of  action.  Hickman  v. 
Cruise,  256. 

4.  Vkrdict  is  General  when  Jurt  Responds  affirmatively  or  negatively  to 

the  issues  submitted,  and  it  is  special  when  it  finds  the  facts,  and  leave* 
the  court'to  apply  the  law  to  them.  Porter  v.  Western  N.  C.  R.  R.  Co., 
272. 

6.  Verdict,  when  mat  be  General  and  when  Special. —  In  actions  for 

recovery  of  money  only  or  specific  real  property,  the  jury  may  render  a 
general  or  special  verdict,  in  their  discretion.  But  in  all  other  cases 
they  may  be  directed  to  find  a  special  verdict  in  writing  upon  any  or  all 
of  the  issues;  and  in  all  cases  the  court  may  instruct  them,  if  they  find 
a  general  verdict,  to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon,  — this,  under  seo- 
tion  409,  code  of  North  Carolina.    Id. 

See  Nbqlioxnob. 

LANDLORD  AND  TENANT. 
1.  LxASB  Pubportino  to  be  for  Years,  but  Void  for  defective  acknowledge 
ment,  constitutes  the  lessee  who  has  entered  under  it  by  consent  of  the 
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lessor  but  a  tenant  at  will,  without  the  right  to  assign  the  remainder  of 
the  term,  and  whose  holding  may  be  terminated  by  the  lesaor  at  any 
time.    McLeran  v.  Benton,  814. 

&  Tknancy  at  Will  is  not  Assignable,  and  if  the  tenant  attempt  to  un- 
derlet or  surrender,  he  thereby  terminates  his  will  and  relinquishes  Lia 
estate.     Id. 

Z.  Tenant  at  Sufferance  has  Merely  Naked  Possession,  stands  in  r.o 
privity  to  the  landlord,  is  not  liable  for  rents  unless  under  the  statate, 
and  is  not  entitled  to  notice  to  quit.  The  landlord  may  terminate  tl.« 
tenancy  when  he  pleases,  and  may  in  some  cases  treat  the  tenant  as  a 
trespasser.     Id. 

4.  Where  Lessee  Holding  ttndeb  Void  Lease  from  a  tenant  in  common  re- 

leases to  a  party  who  has  contracted  to  purchase  from  the  tenant  in  com* 
mon,  the  purchaser  is  neither  a  tenant  at  will  nor  sufferance,  and  a  deed 
to  him  by  the  tenant  in  common,  with  intention  to  pass  the  title,  vests 
in  him  all  the  grantor's  right  of  possession,  and  makes  his  possession 
adverse  as  against  the  other  tenants  in  common,  so  as  to  vest  the  title 
under  the  Van  Ness  ordinance  of  San  Francisco  in  him,  which  relin- 
quishes the  city's  right  in  favor  of  prior  possessors.  Id. 
Z,  Tenant's  Right  of  Renewal  is  Property  or  Asset  Incident  to  Exist- 
ing Lease,  although  it  may  not  be  enforceable  against  the  will  of  the 
landlord.    Johnson's  Appeal,  5.39. 

6.  No  Obligation  to  Rebuild  Rests  on  Landlord  or  Tenant  on  the 

destruction  of  the  leased  premises  by  fire.    Smith  v.  Kerr,  362. 

7.  Tenant  Continues  Liable  fob  Rent  of  Premises  Injured  by  Fire,  so 

long  as  any  part  thereof  remains  in  existence  capable  of  being  occupied 
or  enjoyed  by  him.  This  rule  has  been  so  modified  by  statute  in  New 
York  as  to  give  the  tenant  the  option  of  surrendering  possession  of  prem- 
ises destroyed  by  fire,  and  declaring  his  lease  at  an  end.  He  continues 
answerable  under  his  lease,  however,  until  he  exercises  his  option  and 
effects  a  full  and  absolute  surrender  of  the  premises.     Id. 

5.  If  Landlord  Rebuilds  Premises  after  their  Destruction  by  Fibb, 

the  tenant  has  the  right  to  enter  upon  the  premises  and  hold  them,  in- 
cluding the  new  structures,  to  the  end  of  the  term.     Id. 

9.  Landlord  has  No  Right  to  Enter  upon  Leased  Premises  Injured  bt 

Fire,  for  the  purpose  of  rebuilding,  without  the  assent  of  the  tenant,  in 
the  absence  of  a  covenant  to  rebuild.     Id. 

10.  To  Effect  Surrender  of  Existing  Lease,  by  Operation  of  Law,  there 
must  be  a  new  lease,  valid  in  law,  to  pass  an  interest  according  to  the 
contract  and  intention  of  the  parties.     Id. 

IL  Agreement  to  Pay  Increased  Rent  is  Inoperative  and  Void,  whkji 
Tenant  has  the  right  to  remain  in  possession  of  the  premises  under  an 
existing  lease,  for  a  definite  term,  although  the  landlord  has  erected 
new  buildings  in  place  of  those  destroyed  by  fire.  Such  an  agreement  ia 
not  a  surrender  of  the  pre-existing  term,  and  accepting  a  new  term  in 
lieu  thereof;  and  even  if  construed  to  operate  as  such  surrender  and  re- 
leasing, it  cannot  have  effect  as  such,  in  the  present  case,  because  not  in 
writing.     Id. 

12.  Landlord  and  Tenant  of  Upper  Floors  of  building  are  joint  wrong- 
doers, and  jointly  or  severally  liable  for  an  injury  received  by  the  ten- 
ant of  the  lower  floors  from  overloading  the  upper  floors  and  causing 
them  to  fall,  when  the  landlord,  knowing  that  the  tenant  of  the  upper 
floors  desired  to  use  them  for  heavy  storage,  and  knowing  that  sach 
Am.  8t.  Rkp..  Vou  n.  — 62 
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floors  were  not  of  sufficient  strength  for  such  use,  leased  them  to  such 
tenant,  assuring  him  that  he  could  safely  use  them  for  the  puTpos» 
desired,  and  that  such  floors  were  sufficiently  strong  to  sustain  such 
load,  and  even  a  much  greater  one,  whereby  such  tenant  was  induced  to 
overload  the  floors  on  the  declaration  and  assurance  of  the  landlord.  la 
■uch  case  it  is  no  objection  to  a  recovery  against  the  tenant  that  a  re- 
covery for  the  same  wrong  may  be  had  against  the  landlord;  and  a  com- 
plaint which  alleges  the  facts  above  set  forth  is  sufficient  as  against  the 
tenant.     Brunswick-Balhe-CoUender  Co.  v.  Reea,  748. 

13.  Tenant,  and  not  Landlord,  is  Answebable,  when  the  latter  has  safely 
and  properly  built  a  coal-vault  under  or  adjoining  the  sidewalk,  with  an 
opening  to  the  surface  by  permission  of  the  municipality,  and  the  former, 
while  in  the  exclusive  occupation  of  the  property,  carelessly  leaves  the 
coal-hole  open,  whereby  some  one  is  injured.    Jennings  v.  Van  Sdiaick,  459. 

14.  Landlord  is  Answerable  where  Opening  in  Sidewalk  is  Left  Un- 
guarded BY  Janitor  in  his  employ,  who  has  general  charge  of  the 
premises,  and  of  such  opening,  though  the  building  was  rented  to  tenants 
in  flats  and  apartments,  and  the  janitor  was  also  employed  by  them  to- 
deliver  coal  to  their  rooms.     Id, 

See  Res  Judicata. 

LIBEL. 

1.  In  Action  for  Libel,  Actual  Malice  cannot  bb  Inferred  from  Merk 

Falsity  of  the  following  charges  made  by  certain  citizens  in  a  petition 
to  a  town  council  for  the  removal  from  office  of  a  constable:  that  he  wa» 
a  man  utterly  devoid  of  principle,  and  used  his  office  more  for  the  pur- 
,  pose  of  wreaking  his  personal  spite  than  for  the  peace  and  harmony  of 
the  community;  that  he  was  wholly  ignorant  of  the  duties  of  his  office: 
and  that  he  had  at  various  times  maliciously  and  wickedly  assaulted  and 
arrested  sundry  persons  who  were  entirely  innocent  of  the  charges  made 
by  him  against  them.  Such  a  petition  is  a  conditionally  privileged  com- 
munication, and  it  must  therefore  be  affirmatively  shown  to  be  malicious^ 
in  order  to  sustain  the  action.     Kent  v.  Bongartz,  870. 

2.  Publication  is  Defamatory  and  Libelous  which  has  a  tendency  to  sub- 

ject a  person  to  contempt  or  ridicule.  Making  public  a  statement  a» 
being  voluntarily  given  to  a  reporter  by  plaintiff,  wherein  the  latter  is^ 
said  to  have  represented  that  her  mother  had  been  bitten  by  a  cat,  and 
would  pur  and  mew,  and  get  down  on  the  floor  to  catch  rats,  like  a  cat, 
and  would  hate  the  sight  of  water,  and  that  her  mother  had  been  cured 
by  a  certain  medicine  sold  by  the  defendant,  called  "S.  S.  S.,"  is  a  de- 
famatory and  libelous  publication  of  such  person,  and  may  support  aa 
action  by  plaintiff  for  such  libel.     Stewart  v.  Sioift  Specific  Co.,  40. 

LICENSE. 

1.  License  cannot  Justify  Acts  unless  they  are  within  its  terms;  and  those 

terms  will  not  be  strained  beyond  a  fair  and  reasonable  interpretation. 
Wlieeler  v.  Noonan,  405. 

2.  License  to  Place  "a  Few  Stone  "  on  a  lot  does  not  justify  the  covering 

it  with  bowlders  several  feet  in  depth.    Id. 
8.  Parol  License,  Granted  without  Consideration,   is  Revocable  at 
Pleasubs.    Id. 

See  Negligence,  7. 
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LIENS. 

1.  Mechanic's  Lien,  — Fact  that  Statement  appended  to  bill  of  particulars 

of  material  furnished,  and  both  recorded,  embraces  another  lot  than  that 
on  which  the  buildings  are  erected,  does  not  afifect  the  material-man  s 
lien  on  the  lot  on  which  the  building  is  erected,  and  which  is  embraced 
in  the  statement.     Lyon  v.  Logan,  511. 

2.  Mechanic's  Lien  will  be  Restricted  to  the  property  on  which  he  has 

the  right  to  a  lien,  though  he  may  assert  a  claim  to  a  lien  on  other  prop- 
erty.    Id. 

8.  Ci^AiMiNQ  Mechanic's  Lien  on  More  Land  than  it  can  lawfully  attach 
to  will  not  vitiate  the  lien  on  so  much  laud  as  it  can  cover,  if  that  is  em- 
braced in  the  description  of  the  land  on  which  the  lien  is  claimed,  unless 
the  claim  is  intentionally  and  fraudulently  made,  and  will  in  some  way 
operate  to  the  injury  of  the  owner  or  a  third  person.     Id. 

4.  Purpose  op  Record  of  Mechanic's  Lien  is  to  give  notice  to  third  per- 
sons, and  it  is  only  required  that  the  contract  recorded  shall  be  accompanied 
by  a  description  of  the  lands,  lots,  houses,  and  improvements  made, 
against  which  the  lien  is  claimed.    Id. 

6.  Where  Statute  Requires  Mechanic's  Lien  to  be  filed  and  recorded  in 

a  book  to  be  kept  for  that  purpose  by  the  county  clerk,  the  fact  that  the 

book  in  which  the  lien  is  recorded  has  been  used  to  record  bills  of  sale 

.  does  not  affect  the  validity  of  the  record  of  the  lien,  if,  in  fact,  the  book 

was  the  one  kept  for  the  purpose  of  recording  all  mechanic's  liens.     Id. 

6.  Mechanic's  Lien  will  Attach  to  all  the  lots,  when  materials  have  been 

furnished  under  a  single  contract  for  buildings  erected  on  two  or  more 
contiguous  lots  owned  by  the  person  to  whom  the  materials  were  fur- 
nished. If  the  owner  does  not  see  fit  to  make  separate  contracts  for  the 
material  to  be  used  on  each  lot,  he  cannot  deny  that  the  lien  attaches  to 
all  the  lots  upon  which  the  material  was  used.    Id. 

7.  Mechanic's  Lien  is  not  Defeated  when  delivery  of  the  material  at  the 

building  is  defeated  by  the  act  or  direction  of  the  owner:  If  he  directs 
that  the  material  be  delivered  at  some  other  place,  or  after  it  is  pre- 
pared, and  nothing  remains  to  be  done  by  the  material-man  but  to  take 
it  to  the  building,  the  owner  violates  his  contract  and  refuses  to  receive 
it,  he  cannot  thus  defeat  the  lien.     Trammdl  v.  Mount,  479. 

8.  Mechanic's  Lien,  though   not   Fixed  before  Record  of  the  contract 

or  bill  of  particulars,  when  it  is  fixed,  relates  back  to  the  time  when 
the  work  was  performed  or  the  material  furnished,  and  takes  precedence 
of  all  claims  to  the  property  improved  which  have  fastened  upon  it  since 
that  time.    Id. 

9.  Where  Property  Subject  to  Mechanic's  Lien  is  sold  under  attachment, 

after  which  the  lien  is  foreclosed,  the  surplus,  if  any,  after  satisfying 
the  lien,  should  be  paid  to  the  purchaser  under  attachment,  and  not  to 
the  original  owners.    Id. 

MALICIOUS  PROSECUTION. 

See  Corporations,  8. 

MANDAMUS. 
1.  Mandamus  will  not  Lie  to  Review  the  act  of  an  officer,  when  the  duty 
he  is  called  upon  to  perform  requires  the  exercise  of  an  act  of  judgment 
on  his  part.     Sansom  v.  Mercer,  505. 
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2.  Mandamus.  —  Under  Texas  Statute,  PROvroiNO  Manner  in  which  the 

territorial  limits  of  an  incorporated  city  may  be  diminished  by  election 
upon  application  of  the  mayor,  he  is  required  to  determine  two  facts  in 
order  to  justify  him  in  making  the  order  for  the  election:  1.  That 
rthere  is  a  surplus  of  territory  over  the  limit  prescribed  by  the  statute; 
2.  That  at  least  fifty  qualified  voters  of  that  "territory  have  signed  that 
petition.  If  there  is  any  dispute  as  to  the  existence  of  these  facts,  his 
function  is  discretionary,  and  he  cannot  be  compelled  by  mandamus  to 
order  the  election.  But  if  no  such  controversy  exists,  or  these  facts  are 
admitted  in  any  way,  his  discretion  ceases,  his  act  is  purely  ministerial, 
his  duty  becomes  absolute,  and  he  can  be  compelled  by  mandamus  to  per- 
form it.     Td. 

3.  Mandamus.  —  Under  Texas  Statute,  Providino  that  the  limits  of  an  in- 

corporated city  may  be  diminished  by  election,  upon  proper  petition  to 
the  mayor,  the  qualified  voters  and  petitioners  of  the  territory  sought 
to  be  excluded  have  a  direct  interest,   and  may  maintain  mandamiii 
against  the  mayor  to  compel  the  performance  of  a  purely  ministerial  act  ' 
on  his  part.     Id.  / 

4.  General  Denial  in  Mandamus  Froceedings  should  be  treated  as  a  _ 

nullity,  and  entitles  plaintiflf  to  judgment  on  his  pleadings,  without  {. 
proof.  Defendant  must  plead  either  a  special  denial  to  the  allegations 
of  the  writ,  or  by  way  of  confession  and  avoidance.  Id. 
B.  Special  Answer  in  Mandamus  Proceeding  is  Insufficient,  should  be 
treated  as  a  nullity  with  or  without  demurrer,  and  entitles  plaintiff  to 
judgment  on  the  pleadings  without  proof,  when  it  sets  up  no  fact  con- 
stituting any  legal  excuse  on  the  part  of  defendant  for  a  failure  to  per- 
form a  ministerial  act,  but  merely  states  that  he  refused  to  perform  it 
upon  full  consideration  and  advice  of  counsel.     Id. 

MARRIAGE  AND  DIVORCK 

1.  Marriage  is  Void,  and  No  Decree  is  Required  to  Avoid  It,  if  either 

of  the  contracting  parties  has  a  husband  or  wife  then  living  and  un- 
divorced.    Cartvoright  v.  McOown,  105. 

2.  Void  Marriage  is  Good  for  No  Legal  Purpose.    Its  invalidity  may  be 

proved  at  any  time,  in  any  court,  and  by  any  person.    Id. 

3.  Marriage  of  Zerelday  Caoey  is  Proved  by  Certificate  of  the  mar- 

riage in  which  the  woman's  name  is  spelled  "Serelda,"  and  a  license  in 
which  it  is  written  "Seralda,"  accompanied  by  evidence  showing  the 
assumption  of  marital  rights  and  obligations  by  the  parties,  although 
the  marriage,  if  celebrated  at  the  time  named  in  the  certificate,  must  be 
held  void  because  the  husband  had  a  prior  wife  then  living  and  uudi- 
vorced.     Id. 

4.  From  Celebration  of  Marriage,  Law  Presumes  Contract  of  Mar- 

riage, the  capacity  of  the  parties,  and  everything  essential  to  a  valid 
marriage.  This  presumption  is  overcome  by  proof  that  one  of  the 
parties  had  no  capacity  to  contract  marriage,  because  he  had  living  and 
undivorced  a  wife  by  a  prior  marriage.     Id. 

6.  Marriage.  —  Sexual  Intercourse,  which  the  parties  know  to  be  con- 
trary to  law,  forms  no  element  of  marriage.    Id. 

6.  Marriage  is  not  Void  because  Formalities  Prescribed  by  Stat- 
ute HAVE  NOT  BEEN  OBSERVED;  uor  bocause  solemnized  withpat  » 
license,  when  such  solemnization  is  forbidden.     Id. 
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7.  Marriage  is  Civil  Contract,  Made  in  Dub  Form,  by  which  a  man  and 

woman  agree  to  take  each  other  for  husband  and  wife  daring  their  joint 
lives,  unless  it  is  annulled  by  law,  and  to  discharge  towards  each  other 
the  duties  imposed  by  law  upon  such  relation.  No  solemnization  or 
other  formality,  apart  from  the  agreement  itself,  is  necessary;  nor  need 
there  be  any  witnesses.     Id. 

8.  Marriaoe.  —  Agreement  for  Present  Cohabitation,  and  for  a  marriage 

to  be  celebrated  at  some  future  time,  is  not  marriage.    Id. 

9.  Marriage  is  Presumed  where  Parties  have  Agreed  to  Marrt  at 

Some  Future  Time,  and  then  have  had  copula,  which  is  lawful  only  in 
the  married  state.  In  such  cases  the  copulation  is  presumed  to  have 
been  allowed  on  the  faith  of  the  marriage  promise,  and  to  have  been  co- 
incident with  the  acceptance  by  the  parties  of  each  other  as  husband 
and  wife.  This  presumption  is  not  indulged  when  a  previous  illicit  inter- 
course is  shown.    Id. 

10.  Marriage. —  Cohabitation  and  Repute  of  being  Married,  having  their 
inception  in  a  solemnization  of  marriage  which  was  void  for  want  of  capa- 
city of  one  of  the  parties  to  contract  marriage  at  the  time,  known  only 
by  him,  will,  though  continued  after  such  incapacity  was  removed,  be  re- 
ferred to  the  previous  void  marriage,  and  hence  will  not  create  a  pre- 
sumption that  the  parties  contracted  another  and  valid  marriage,  after 
they  both  had  capacity  so  to  do,  when  it  is  not  shown  that  either  ever 
knew  of  the  removal  of  the  incapacity,  or  that  the  woman  ever  knew  of 
its  existence.     Id. 

11.  Marriage.  —  Cohabitation  Illicit  in  its  Inception  is  Pre.sumed  to 
so  continue.    Id. 

12.  If  Marriage  is  Solemnized  in  Honest  though  Mistaken  Belief  bt 
Both  Parties  that  both  were  capable  at  the  time  of  contracting  mar- 
riage, and  they  continue,  after  the  impediment  to  their  marriage  is  re- 
moved, to  cohabit  as  husband  and  wife,  the  law  will  presume  that  they 
have  contracted  a  common-law  marriage,  in  the  absence  of  evidence  to 
the  contrary.     Id. 

13.  Presumption  in  Favor  of  Innocence  will  not  give  rise  to  a  presumption 
of  marriage,  if  it  will  involve  one  of  the  parties  in  guilt.     Id. 

14.  Presumption  of  Death  of  or  Divorce  from  Prior  Husband  or  Wifb 
may  be  indulged  to  sustain  a  second  marriage.  There  is,  however,  no 
room  for  such  presumption  when  the  first  spouse  is  shown  to  be  living, 
and  the  time  between  deserting  her  and  contracting  the  second  mar- 
riage is  only  three  years,  and  the  records  of  the  only  courts  in  which  a 
divorce  could  have  been  lawfully  procured  are  accessible  and  easily  ex- 
amined.    Id. 

15.  De  Facto  Marriage  may  be  Declared  Void  ab  Initio,  by  our  courts, 
for  want  of  mental  capacity  on  the  part  of  one  of  the  contracting  parties; 
but  a  judgment  declaring  such  marriage  void  does  not  render  the  isaue 
of  the  marriage  illegitimate.    State  v.  Setzer,  290. 

16.  Question  as  to  whether  de  Facto  Marriage  is  Void  ab  Initio  for  want 
of  mental  capacity  in  the  husband  must  be  tried  directly,  and  cannot  be 
raised  in  a  collateral  proceeding  to  render  illegitimate  the  issue  of  such 
marriage,  claiming  as  heirs  or  next  of  kin  to  the  parties  to  it.     Id. 

17.  Divorce  cannot  be  Granted  if  Parties  have  Ceased  to  be  Husband 
and  Wife,  though  they  were  such  at  the  commencement  of  the  suit. 
Jonea  v.  Jones,  447. 
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18.  Decree  of  Divobce  is  Bar  to  Further  Proceedinos  to  Dissolve  Samb 
Marriaqe,  though  in  a  suit  commenced  prior  to  that  in  which  the  di- 
vorce was  granted.     Id. 

19.  Divorce  will  not  be  Granted  for  Husband's  Failure  to  Provhjb 
necessaries  for  his  wife,  when  he  was  unable  to  do  so,  though  such  in- 
ability resulted  from  his  imprisonment  as  a  punishment  for  crime  by  him 
committed.     Hammond  v.  Hammond,  867. 

20.  Decree  of  Divorce  against  Non-resident  is  Void  if  Based  on  Service 
ct  process  on  defendant  made  beyond  the  state  in  which  the  decree  is 
entered.  The  contract  of  marriage  cannot  be  annulled  by  judicial  sanc- 
tion without  jurisdiction  over  the  person  of  the  defendant.  Jones  v.  Jones, 
Ul. 

21.  Divorce.  —  Marriage  Relation  is  not  Res  within  State  of  a  party 
invoking  the  jurisdiction  of  a  court  to  dissolve  it,  so  as  to  authorize  the 
court  to  bind  the  absent  party,  a  citizen  of  another  jurisdiction,  by  sub- 
stituted service  or  actual  notice  of  the  proceeding  given  without  the 
jurisdiction  of  the  court  where  the  proceeding  is  pending.     Id. 

See  Husband  and  Wife,  6. 

MARRIED  WOMEN. 

1.  Married  Woman,  or  her  Estate,  is  Liable  for  Wrongful  CoNvra- 

siON  OF  Government  Bonds,  constituting  a  trust  fund,  to  the  interest 
of  which  she  was  entitled  during  her  life,  where  the  bonds  were  deliv- 
ered to  her  by  the  trustees,  who  took  a  receipt  from  her  by  which  the 
interest  was  to  be  retained  by  her,  and  the  bonds  returned,  and  where, 
afterwards,  she  converted  them  into  money,  and  gave  another  receipt, 
in  which  her  husband  joined,  acknowledging  their  conversion,  and 
promising  that  the  proceeds  should  be  returned  at  her  death.  Franklin's 
Appeal,  583. 

2.  Married  Woman  by  Signing  Note  with  her  Husband  Incurs  No  Obli- 

gation which  can  be  legally  enforced  against  her,  where  the  considera- 
tion therefor  did  not  inure  to  the  benefit  of  her  separate  estate.  But  if, 
after  her  disability  of  coverture  ceases,  she  executes  a  new  note  in  re- 
newal of  one  signed  by  her  and  her  husband,  whereby  an  extension  of 
the  time  of  payment  is  obtained,  such  extension  is  a  sufficient  considera- 
tion to  render  her  liable.  New  Hanover  Bank  v.  Bndrjers,  317. 
Soe  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  Master  and  Servant  —  Notice  to  Quit  Service. — The  plaintiff  was 
employed  to  work  for  the  defendant  by  the  week,  at  a  fixed  rate,  but  no 
definite  time  of  employment  was  fixed.  When  the  first  payment  waa 
made,  the  plaintiff  signed  a  receipt  providing  as  follows:  "Employees 
must  give  fourteen  days'  notice  when  they  wish  to  leave  our  employ.  If 
they  do  not  give  the  notice  required,  it  is  agreed  and  understood  that 
they  forfeit  all  that  is  due  them  at  the  time  they  so  quit  work  without 
the  required  fourteen  days'  notice. "  The  plaintiff  quit  work  upon  a  no- 
tice of  a  day  and  a  half.  Held,  that  the  terms  of  the  first  engagement 
did  not  necessarily  extend  beyond  the  time  of  the  first  payment,  and 
that  the  plaintiff  was  bound  by  the  rule  embodied  in  the  receipt  signed 
by  him.     Poltsville  I.  de  S.  Co.  v.  Good,  614. 
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S.  Employer  not  Neglioent  in  his  Selection  is  not  liable  to  third  persona 
for  contractor's  want  of  care  in  the  performance  of  work  of  which  he 
takes  entire  control,  the  employer  having  no  right  of  snpervision  or  of 
interference,  and  this  rule  is  applicable  alike  to  individoala  and  corpora* 
tions.     Lancaster  Av.  I.  Co.  v.  Rhoada,  608. 

3.  Whether  Servant  did  Tortious  Act  with  View  to  his  Master's  Ser- 

vice, or  to  serve  a  purpose  of  his  own,  is  a  question  of  fact  for  the  jury. 
Huasey  v.  Nw/oVe  ds  S.  R.  R.  Co.,  312. 

4.  One  Who  Enters  upon  Service  op  Another  takes  on  himself  all  ordi. 

nary  risks  of  the  employment  in  which  he  engages,  and  the  negligent 
acts  of  his  fellow-workmen,  in  the  general  course  of  the  employment, 
are  within  such  ordinary  risks.     Lewis  v.  Seiffert,  631. 

5.  To  Constitute  Fellow-servants,  employees  need  not  be  at  the  same  time 

engaged  in  the  same  particular  work.  It  is  sufficient  that  they  are  in 
the  employment  of  the  same  master,  engaged  in  the  same  common  work, 
and  performing  duties  and  services  for  the  same  general  purpose,  al- 
though one  injured  may  be  inferior  in  grade,  and  is  subject  to  the  direc- 
tion and  control  of  a  superior,  whose  act  caused  the  injury.     Id. 

6.  Master  Owes  to  Evert  Employee  duty  to  provide  reasonably  safe  place 

in  which  to  work,  and  reasonably  safe  instruments,  tools,  and  ma- 
chinery; and  when  these  duties  are  delegated  to  an  agent,  such  agent 
stands  in  the  place  of  the  principal,  and  the  latter  is  responsible  for  his 
acts.     Id. 

7.  Master  or  Superior  is  Liable  por  Negligence  op  Agent  or  Subordi-  ' 

NATE  to  whom  he  intrusts  the  entire  charge  of  his  business,  or  a  distinct 
branch  of  it,  exercising  no  discretion  or  oversight  of  his  own.  Id. 
6.  General  Train  Dispatcher,  wielding  power  and  authority  of  railroad 
company  in  moving  trains,  and  who  has  the  absolute  control  of  all  the 
trains  upon  the  road,  is  not  the  fellow-servant  of  the  engineer  of  a  train, 
or  other  train  employee,  and  the  company  is  liable  for  his  negligence, 
which  is  the  approximate  cause  of  an  injury  to  such  employee.    Id. 

9.  Fellow-servants.  —  A  foreman  in  charge  of  a  wrecking-train  is  not  a 

fellow-servant  of  the  members  of  the  crew  who  are  under  his  orders 
and  control.     Wabash  etc.  R'y  Co.  v.  Hatok,  82. 

10.  Liability  op  Master  to  One  Employee  for  Negligence  op  Another.  — 
If  a  railway  company  confers  authority  on  one  of  its  employees  to  take 
charge  of  a  gang  of  men  in  carrying  on  some  branch  of  its  business,  he, 
in  governing  and  directing  the  movements  of  the  men  under  his  charge, 
ia  the  direct  representative  of  such  company.  They  are  bound  to  obey 
any  order  given  by  him,  which  is  within  the  scope  of  his  authority  and 
not  manifestly  unreasonable,  and  although  he  may  have  an  immediate 

•  superior  standing  between  him  and  the  company,  yet  his  commands  are 
the  commands  of  the  company,  for  which  it  is  answerable.  The  com- 
pany is  therefore  liable  for  the  negligence  of  such  employee  when  it 
results  in  the  injury  of  another  employee  acting  under  his  command.    Id. 

11.  Servant  Knowing  his  Fellow-servant  to  be  Negligent,  and  unfit  for 
the  common  service,  who  continues  in  such  service,  will  be  held,  in  the 
absence  of  anything  to  the  contrary,  to  have  assumed  the  extra  hazard  as 
to  his  fellow-servant  to  be  guilty  of  contributory  negligence,  and  to  have 
waived  his  right  to  redress  against  the  master  in  case  of  injury  arising  to 
him  from  that  servant's  reckless  act.  Porter  v.  Western  2f.  C.  R.  R.  Co., 
272. 

MECHANICS'  LIENS. 
See  Liens. 
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MISTAKE. 
See  Equitt. 

MORTGAGES. 

1.  Okai.  Agrkement  is  kot  Admissible  to  Coktradict  cr  Vart  Writteiv 

Contract  expressed  in  note  and  mortgage;  and  in  an  action  to  foreclose 
the  mortgage,  allegations  in  the  answer,  setting  up  as  a  defense  matters 
contradictory  of  the  note  and  mortgage,  and  based  upon  oral  agreements^ 
should  be  stricken  out.     Mills  Co.  N.  Bank  v.  Perry,  228. 

2.  MoRTUAuE  Properlt  Executed  and  Acknowledged,  though  the  certifi- 

cate of  acknowlegment  is  defective,  is  valid  as  against  a  subsequent 
purchaser  without  notice  of  the  mortgage  as  recorded,  though  without 
notice  that  it  was  properly  acknowledged,  where  he  gives  no  value 
therefor,  and  incurred  no  liability  except  a  contingent  one,  for  which  he 
never  became  liable.        Hutchinson  v.  Ainsworth,  823. 

3.  Purchaser  oe  Land  upon  Which  Record  Showed  Mortgage,  executed 

by  one  in  whom  the  record  showed  no  title  to  the  person  in  whom  the 
title  stood  of  record,  is  affected  with  notice  that  at  the  time  of  the  exe* 
ention  of  the  mortgage  the  mortgagor  was  the  equitable  owner  of  the 
property,  and  will  take  the  land  subject  to  the  lien  of  the  mortgage, 
where  he  knew  of  the  record  of  the  mortgage,  and  had  heard  it  read,  at 
least  in  part,  before  he  purchased.     Clark  v.  Holland,  230. 

4.  Vendor  or  Mortgagor  Who  Sells  or  Mortgages  Land  Which  Hr 

DOES  NOT  Own  will  not  be  Permitted  to  Set  up  Apter-acquired 
Title  thereto,  to  defeat  his  previous  grant  or  mortgage,  for  this  would 
be  to  permit  him  to  perpetrate  a  fraud  on  his  grantee  or  creditor.  Rauth 
T.  Deck,  598. 
ft.  Id. —  But  This  Rule  does  not  Apply  where  the  lien  of  a  mortgage  is 
discharged  by  a  judicial  sale,  and  the  mortgagor,  having  been  discharged 
in  bankruptcy,  reacquires  title  to  the  mortgaged  premises  through  the 
purchaser  at  such  sale.  The  purchase  by  the  mortgagor  in  such  case 
does  not  work  a  revival  of  the  discharged  mortgage  lien.     Id. 

6.  Where  Power  of  Sale  in  Mortgage  Requires  Twenty  Days*  Noticb 

of  the  sale  to  be  given  in  a  newspaper,  the  notice  must  appear  daily  for 
twenty  days  before  the  day  of  sale,  if  the  paper  selected  be  a  daily  pa- 
per, and  a  notice  printed  in  such  paper  seven  times  between  July  22d 
and  August  12th,  the  day  of  sale,  is  insufficient.  Washington  v.  Baaaett^ 
929. 

7.  Where  Reservation  in  Power  op  Sale  in  Mortgage  is  to  Mortgagors, 

their  heirs  and  assigns  collectively,  and  not  to  them  separately,  accord- 
ing to  their  several  interests,  in  an  action  on  the  implied  promise  of  the 
mortgagee  to  pay  over  the  surplus  proceeds  of  the  sale  in  accordance  with 
the  reservation,  all  the  mortgagors  must  join.  Clapp  v.  Patotucket  Tnstitu- 
tion/or  Savings,  915. 

8.  Bill  to  Reform  Mortgage  by  Adding  Scroll  or  Seal  of  Mortgagors^ 

and  to  foreclose  it  aa  reformed,  may  be  sustained,  though  the  statute  of 
limitations  have  run  against  the  mortgage,  if  it  be  regarded  as  a  simple 
contract,  and  not  as  a  specialty.     Allen  v.  Elder,  63. 

9.  Notary  is  not  Necessary  Party  Defendant  to  action  to  foreclose  the 

mortgage  of  a  married  woman,  and  to  reform  the  notary's  certificate 
before  whom  the  mortgage  was  acknowledged.  Hutchinson  v.  Ainsworth^ 
823. 
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10.  CoM?LAiNT  TS  AcTiON  TO  FoEECLOSB  MORTGAGE  and  to  reform  the  certifi- 
cate of  acknowledgiaent  of  a  notary  thereto  states  but  one  canse  of 
action.     Id. 

11.  NoTB  AND  Mortgage  were  Execttted  September  3,  1878,  and  suit  to 
foreclose  was  brought  March  25,  1880.  Plaintiff  asked  to  amend  the 
complaint  August  19,  1880,  so  as  to  obtain  reformation  of  the  notary's 
certificate  of  acknowledgment  to  the  mortgage.  This  was  denied,  but 
the  judgment  was  reversed  March  28,  1883,  and  the  following  May  11th 
an  amended  complaint  was  filed.  Held,  that  the  statute  of  limitations 
did  not  run  against  the  right  to  have  the  mortgage  reformed  pending  tho 
appeal,  and  that  the  amended  complaint  should  be  deemed  and  treated 
as  having  been  filed  as  of  the  date  of  application  therefor  and  refnsaL 
Id. 

See  CoBPO&ATioNS,  12;  Girrs;  Insurance,  4-7;  Pledge,  1 

MUNICIPAL  CORPORATIONS. 

1.  MtmiciPAL  Corporation  is  not  Liable  for  Legislativb  ob  Judicial 

Acts,  and  can  only  be  held  liable  for  negligence  where  it  performs  min- 
isterial acts.     Dooley  v.  Sullivan,  209. 

2.  Municipal  Corporation  is  not  Liable  to  Action  for  Damages,  eitheb 

FOB  Non-exercise  of,  or  for  the  manner  in  which  in  good  faith  it  ex- 
ercises,  discretionary  powers  of  a  public  or  legislative  character.  MC' 
Dade  v.  Chester  City,  681. 

Z.  Constitutional  Law.  —  Texas  Statute,  Providing  Manner  in  which  tha 
territorial  limits  of  an  incorporation  may  be  diminished  by  election,  is 
not  invalid  because  it  does  not  direct  the  manner  in  which  the  election 
shall  be  held;  for  as  it  is  made  a  part  of  the  title  of  the  Revised 
Statutes  relating  to  elections,  it  will  be  presumed  that  it  was  intended 
that  the  election  should  be  held  in  the  same  manner  as  other  elections 
provided  for  in  that  title.     Sansom  v.  Mercer,  505. 

4.  As  It  Respects  Duty  of  Municipal  Corporation,  general  rule  is,  that 
where  any  person  has  a  right  to  demand  the  exercise  of  a  public  function, 
and  there  is  an  officer  or  set  of  officers  authorized  to  exercise  that  func- 
tion, there  the  right  and  the  authority  give  rise  to  the  duty;  but  when 
the  right  depends  upon  the  grant  of  authority,  and  that  authority  is 
essentially  discretionary,  no  legal  duty  is  imposed.  Leiiigh  Co.  v.  ITo/' 
fort,  587. 

A,  Municipal  Corporation  ^Liability  for  Failure  to  Remove  Nuisancb. 
—  The  corporate  authorities  of  a  city  were  authorized  by  its  charter  to 
cause  the  removal  of  any  nuisance,  and  to  limit  or  prohibit  altogether 
the  manufacture,  sale,  or  exposure  of  fire-works  within  the  corporate 
limits,  and  to  provide  such  safeguards  for  the  security  of  the  citizens  as 
in  their  judgment  might  be  necessary.  A  fire  occurred  in  a  manufaustory 
of  fire-works,  operated  in  the  city  on  private  premises,  and  the  plainti£P 
was  injured  while  assisting  to  extinguish  the  fire.  In  an  action  against 
the  city  for  the  recovery  of  damages,  hM,  that  the  authority  given  to 
the  city  was  essentially  discretionary,  not  giving  rise  to  an  absolnte 
duty,  and  that  the  plaintiff  was  not  entitled  to  recover.  McDadt  T. 
Chteter  City,  681. 

See  Counties;  Highways;  Neoligencb. 

NAVICtABLE  STREAMS. 
See  Waters. 
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NEGLIGENCE. 

1.  Failure  to  Perform  Duty  Which  is  well  Defined  is  NEOuaiNcii, 

and  may  be  so  declared  by  the  conrt;  but  when  the  measure  of  duty  is 
not  unvarying,  M'hen  a  higher  degree  is  required  under  some  circum- 
stances than  ocder  others,  and  where  both  the  duty  and  the  extent  of 
performance  are  to  be  ascertained  as  facts,  the  jury  alone  can  determine 
what  is  negligence,  and  whether  it  has  been  proved.  Arnold  v.  Pennsyl- 
vania R.  R.  Co.,  542 

2.  Event,  Real  Cause  of  Which  cannot  be  Traced,  or  ia  at  least  not  ap. 

parent,  ordinarily  belongs  to  class  of  occurrences  designated  as  purely 
accidental,  and  the  party  who  asserts  negligence  must  show  enough  to 
exclude  the  case  from  the  class  so  designated.  Wabash,  St.  L.,  <ie  P.  R'y 
Co.  V,  Locke,  193. 

8.  Mischief  Which  could  by  No  Reasonable  Possibilitt  have  been 

Foreseen,  and  which  no  reasonable  person  would  kave  anticipated,  can< 
not  be  taken  into  account  as  a  basis  upon  which  to  predicate  a  wrong. 
Id. 

4.  Persons  Who  are  Charged  with  Duty  in  Relation  to  Particular 
Matter  or  Thing  have  right  to  rely  upon  suflBciency  of  a  structure  or 
contrivance,  such  as  is  in  common  use  for  the  purpose,  and  which  has 
been  in  fact  safely  used  under  such  a  variety  of  conditions  as  to  demon- 
strate its  fitness  for  the  purpose.  But  if  the  thing  which  occasioned  the 
accident  was  inherently  dangerous  or  insecure,  the  fact  that  no  such 
occurrence  had  ever  taken  place  before  would  not  be  conclusive  evi- 
dence that  due  caution  was  observed.     Id, 

6.  In  Order  that  Liability  may  Attach  for  Injury  occasioned  by  some- 
thing not  inherently  dangerous  and  defective,  which  is  found  upon  the 
grounds  of  or  in  use  by  one  who  is  under  a  qualified  obligation  to  tha 
injured  person,  it  must  be  shown  that  the  defendant  either  knew,  or 
that  by  the  exercise  of  such  reasonable  skill,  vigilance,  and  sagacity  as 
are  ordinarily  possessed  and  employed  by  persons  experienced  in  tha 
particular  business  to  which  the  thing  pertains  he  should  have  known,  of 
its  dangerous  and  defective  condition,  and  that  the  natural  and  proba- 
ble consequence  of  its  use  would  be  to  produce  injury  to  some  one.    Id. 

6.  Negligence.  —  Child  of  Immature  Years  is  not  held  to  any  greater 

degree  of  care  than  might  reasonably  be  expected  of  one  of  his  age. 
Moebus  v.  Herrmann,  346. 

7.  License  to   Construct  Ofenino  in   Sidewalk  does  not  Excuse  the 

leaving  such  opening  uncovered  and  unguarded.  Jennings  v.  Van  ScJiaick, 
459. 
t.  It  is  Duty  of  Jury,  under  Proper  Instructions,  to  determine  whether 
or  not,  upon  any  given  state  of  facts,  negligence  ought  to  be  inferred; 
but  it  is  the  duty  of  the  court  first  to  say  whether,  upon  the  facts  most 
favorable  to  the  plaintifi',  negligence  can  be  inferred.  The  jury  cannot 
arbitrarily,  and  without  evidence,  infer  negligence.  Wabash,  St.  L.,  S 
P.  R'y  Co.  V.  Locke,  193. 

9.  In  Action  fob  Neoliqence,  Immediate,  and  not  Remote,  Cause  of  In- 

jury  Sustained  is  Considered;  and  this  rule  is  not  to  be  controlled  by 
time  or  distance,  but  by  the  succession  of  events.  The  question  is.  Did 
the  cause  alleged  produce  the  injury  without  another  cause  intervening? 
or  was  it  to  operate  through  or  by  means  of  such  intervening  cause? 
West  Mahanoy  T.  v.  Watson,  604. 
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10.  In  Determining  What  k  Pkoximitt  of  Caitse,  Tkue  RiHiE  is,  that  th« 
injury  must  be  the  natural  and  probable  consequence  of  the  negligence; 
such  a  consequence  as,  under  the  circumstances  of  the  case,  might  and 
ought  to  have  been  foreseen  by  the  wrong-doer  as  likely  to  flow  from  h'g 
act.    Id. 

11.  In  Action  for  Negligence,  Question  of  Pkoxtmate  Cause  is  for  JtmT, 

if  the  facts  are  disputed;  but  if  they  are  undisputed,  the  question  is  one 
for  the  court.    Id. 

12.  Proximate  Cause — Liability  of  Municipal  Corporation.  — A  pair  of 
horses  and  sleigh,  while  being  driven  along  a  township  road,  struck  an 
ash  heap  negligently  left  in  the  highway,  overturning  the  sleigh.  The 
horses  became  frightened,  and  ran  off  the  road,  and  upon  a  railroad 
track,  where,  after  being  overtaken  and  driven  from  the  track  by  one 
train,  they  changed  their  course,  and  running  in  the  opposite  direction, 
were  struck  by  another  moving  train  and  killed.  In  an  action  against 
the  township  to  recover  damages,  it  was  lield,  that  the  facts  not  being 
disputed,  the  court  should  have  instructed  the  jury  that  the  negligence 
of  the  township  in  leaving  the  ash  heap  on  the  road  was  not  the  proxi- 
mate, but  the  remote,  cause  of  the  loss  of  the  horses,  and  that  the  town- 
ship was  not  liable  therefor.     Id. 

13.  It  is  Duty  of  Court  to  Determine  Question  op  Remote  or  Pboximatb 
Cause,  where,  in  an  action  for  negligence,  the  uncontradicted  evidence 
is  that  the  direct  and  immediate  cause  of  the  injury  sustained  was  an 
intermediate  agency,  over  which  the  defendant  had  no  control.  South 
Side  Passenger  Ky  Co.  v.  Trich,  672. 

14.  What  is  Contributory  Negligence  is  Question  for  Court,  when  the 
facts  are  ascertained.  When  they  are  in  dispute,  the  court  should  ex- 
plain the  law,  and  direct  the  jury  to  apply  it  to  the  facts  as  they  find 
them.     Wallace  v.  Western  N.  C.  Co,  346. 

16.  Private  Corporation  for  Profit  cannot  avail  itself  of  the  rule  that,  in 
actions  for  negligence,  a  municipal  corporation  may,  in  certain  cases, 
cast  the  responsibility  upon  an  independent  contractor  whose  negligence 
caused  the  injury.    Lancaster  Av.  I.  Co.  v.  Rhoads,  608. 

16.  It  is  Duty  of  Incorporated  Turnpike  Company  Undertaking  REPAnts 

of  its  Road,  while  in  receipt  of  tolls,  and  the  road  is  open  for  travel,  to 
guard  that  part  of  the  road  retained  for  public  use,  and  also  to  warn 
travelers  of  any  danger  threatened  by  reason  of  obstructions  in  the  road, 
and  by  suitable  devices  to  direct  them  in  the  proper  route;  and  the  com- 
pany cannot  divest  itself  of  these  duties  by  shifting  the  responsibility 
upon  others,  and  the  fact  that  the  person  injured  by  the  neglect  of  the 
company  had  paid  no  toll  is  immaterial.    Id. 

17.  Negligence.  —  Charge  to  Jury  that  w  Defendant  and  its  Employees 
Used  Reasonable  and  Proper  Care  in  providing  egress  for  plaintiff 
from  place  where  cars  stopped,  then  it  would  not  be  guilty  of  negli- 
gence, and  that  otherwise  it  would  be  liable,  is  correct.  Central  R.  R.  v. 
SmitJi,  31. 

Bee  Bailments;  Counties;  Damages;  Equity,  12;  Highways;  Landlord 
AND  Tenant;  Master  and  Servant;  Railroads. 

NEGOTIABLE  INSTRUMENTS. 
1.  Payment  to  Payee  of  Note  Made  by  Maker,  after  Notice  of  Indobsso. 
MBNT  given  to  the  latter  by  the  indorsee,  cannot  avail  as  against  the 
indorsee.    Mackay  v.  St.  Mary's  Churcli,  S81. 
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8.  Negotiable  Insteujient,  Given  in  Renewal  ot  Previotts  One,  Sit*. 
PENDS  Right  of  Action  on  the  debt,  during  its  currency,  op  until  it  ia 
dishonored  by  non-acceptance  or  non-payment.  New  Hanover  Bank  v. 
Bridgera,  314. 

t.  In  Action  by  Payee  aoainst  Indorseb  to  Recover  Amount  of  Promis- 
sory Note,  Defendant  may  Show  by  Parol  Testimony  that  at  the 
time  of  the  execution,  indorsement,  and  delivery  of  the  note,  it  was 
agreed  by  the  payee's  agent,  who  conducted  the  transaction,  that  the 
payee  would  look  alone  to  the  maker,  and  the  collateral  security  agreed 
to  be  given  by  him,  and  that  the  defendant  should  not  be  held  liable  upon 
his  indorsement.     Cake  v.  PoUsville  Bank,  600. 

4.  If  One  Who  Indorses  Note  after  Payee  Pays  Judgment  Rendered 
THEREON  against  the  maker  and  him,  and  takes  an  assignment  thereof 
to  himself,  he  is  subrogated  to  the  rights  of  the  judgment  creditor,  and 
may  enforce  the  judgment  against  the  property  of  the  maker.  ScJiletsa- 
man  v.  Kallenberg,  247. 

6.  Mere  Suggestion  of  Possible  Equities  between  Indorser  of  Note 

AND  Maker  cannot  Prevent  Recovery  by  such  indorser  in  an  action 
to  recover  land  bought  in  by  him  at  a  sale  under  a  judgment  rendered 
against  him  and  the  maker,  which  was  paid,  and  an  assignment  thereof 
taken  by  him,  where  no  such  equities  are  pleaded  in  the  action.  Id. 
0.  Acceptance.  — Letter  to  Drawer  wtphin  Reasonable  Time  before  or 
after  the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  to  be  mis- 
taken, and  promising  to  accept  it,  is,  if  shown  to  the  party  who  subse- 
quently takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance, 
binding  on  the  person  who  makes  the  promise,  though  he  has  none  of  the 
drawer's  funds,  if  the  bill  is  payable  at  a  fixed  time,  and  not  at  or  after 
sight.    Nimocka  v.  Woody,  268. 

7.  Assignment  of  Fund  in  Drawer's  Hands  is  Effected  by  a  sight  draft 

for  the  whole  thereof,  of  which  the  drawee  has  notice  while  the  funds 
remain  in  his  hands,  whether  he  accepts  the  draft  or  fiot.     Id, 

8.  Mere  Absence  or  Want  of  Consideration  will  not  Avail  against  In- 

dorsee for  value,  before  maturity  and  without  notice  thereof.  It  is 
only  in  cases  where  it  is  shown  that  the  note  was  made  under  duress,  or 
a  strong  suspicion  of  fraud  is  raised,  that  the  plaintiff  is  required  to  show 
under  what  circumstances  and  for  what  value  he  became  the  holder. 
New  Hanover  Bank  v.  Biidgers,  317. 

i.  Successive  Notes  for  Same  Debt,  when  not  Differing  in  Legal  Ef- 
fect, may  be  deemed  cumulative  securities  for  the  debt,  and  the  creditor 
may  sue  on  any  preceding  one,  provided  he  has  the  latter  in  his  possession 
at  the  trial  to  surrender.  But  this  rule  does  not  apply  where  the  new 
and  substituted  note  varies  essentially  in  its  terms  and  protracts  th« 
period  of  payment.     Td. 

10.  Indorser  Discharged.  —  Option  Contained  in  Note,  that  the  holder 
thereof  may  treat  the  note  as  due  immediately  upon  default  in  the  pay* 
ment  of  an  installment  of  interest  when  due,  must  be  exercised  within  a 
reasonable  time.  Delay  of  seven  months  before  attempting  to  exercise 
the  option  is  unreasonable,  and  discharges  an  indorser.  It  seems  that 
in  such  case  the  holder  should  wait  until  the  next  installment  of  interest 
was  due  and  unpaid,  and  then  insist  upon  his  option.  Croaamore  v.  Paye, 
789. 

See  Banks  and  Banking;  Corporations,  5;  Executors  and  Administra- 
tors, 2,  3;  Partnership,  3-5;  Pledgb,  1. 
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NOTARIES. 
See  MoBTQAGES,  9-11. 

NUISANCK 

1.  Unouarded  Opknino  in  Sidewalk  is  Nuisanob,  though  a  license  or  per* 

miasion  to  make  the  opeaing  may  have  been  graated  by  the  municipality. 
Jenmnga  v.  Van  Scliaick,  459. 

2.  When  Usf  of  Propertt  Constitutes  NmsANCB,  the  legislatore  may  de- 

stroy it.     State  V.  Tost,  305. 
Z,  No  Man  can  so  Use  his  Propertt  as  to  create  a  nuisance,  or  have  prop> 
erty  which  is  a  nnisance  where  it  is  situated.     Id. 

See  CRiiaNAL  Law,  22-25;  Mttnictpai.  Corpokaxioss,  5. 

OFFICE  AND  OFFICERS. 

1.  Person  by  Acckptino  Office  Incompatible  with  One  He  is  Holsiko 

thereby  vacates  his  former  office.     State  ex  reU  MeUxUf  v.  Ctoff,  921. 

2.  Offices  of  Justice  of  District  Court  and  of  Dxpvtt  Sheriff  are  in* 

compatible.    Id. 

See  Counties;  Elections;  Mandamus. 

PARENT  AND  CHILD. 

1.  Father  has  Right  to  Control  of  his  Minor  Child,  and  this  right  can 

be  given  up  or  forfeited  only  in  a  manner  prescribed  by  law,  as  where 
the  father  fails  or  is  unable  to  provide  for  the  support  of  his  child,  or 
abandons  or  cruelly  treats  it,  or  by  his  immoral  character  renders  him- 
self unfit  for  the  rearing  of  such  child:  Code,  sees.  1733,  1793,  1794, 
1795.     MilUr  v.  Wallace,  48. 

2.  Custody  of  Child,  Awarding  of,  in  Discretion  of  Court.  —  Where  a 

writ  of  habeas  corpus  is  sued  out  to  obtain  the  control  of  a  child,  it  is  in 

the  discretion  of  the  court,  upon  the  evidence  produced,  to  award  the 

custody  of  such  child  to  any  proper  party,  or  even  to  a  third  person: 

Code,  sec.  4024.     Id. 
8.  Discretion  of  Court  respecting  Custody  of  Child  is  a  legal  discretion 

which  should  be  guarded  by  the  principles  of  law,  and  not  by  the  notions 

and  fancies  of  the  court.     Id. 
4.  Father  is  Prima  Facie  Entitled  to  Control  of  his  Minor  Child,  and 

before  this  right  can  be  taken  away  the  sanctity  of  the  paternal  relation 

demands  that  the  reasons  for  so  doing  be  obvious  and  satisfactory,  and 

be  established  beyond  doubt.    Id. 
6.  Father  may,  by  Contract,  Release  his  Right  to  Custody  of  his 

Child;  but  the  terms  of  such  contract,  to  be  effective,  must  be  shown  to 

be  clear,  distinct,  and  definite.     Id. 

6.  Precaution  Taken  by  Father  Obtaining  Possession  of  his  Child  by 

stratagem,  for  the  purpose  of  evading  an  unpleasant  controversy,  espe- 
cially when  followed  by  a  letter  of  explanation  to  his  mother-in-law,  from 
whom  he  had  taken  his  child,  should  not  be  so  construed  as  to  make  it 
appear  that  he  conceded  that  he  was  unlawfully  exercising  a  power  that 
he  knew  was  not  his.     Id. 

7.  Father  must  Support  his  Minor  Child;  and  where  he  is  in  a  better 

position  to  do  so  than  is  the  grandmother  of  such  child,  who  is  in  desti- 
tute circumstances,  the  court  will  not  take  such  child  from  him  and 
award  it  to  her.     Id. 


yyu  Index. 

8.  Pakent  13  NOT  Estopped  from  RECLAiMura  Custody  or  Child,  where  he 
places  it  in  the  care  and  keeping  of  another,  verbally  agreeing  that  the 
latter  might  have  its  care  and  custody  daring  minority.  Brooke  v.  Logan^ 
177. 

i.  When  Father  is  Suitable  Person,  He  is  Entitled  to  Custody  o»  his 
Infant  Child,  as  against  its  statutory  guardian;  but  if  a  sufficient  reason 
exists  why  he  should  not  have  its  custody,  it  will  be  given  to  others 
better  fitted.     Id. 

10.  In  Order  that  Appointment  of  Statutory  Guardian  may  be  Conclu- 
sive as  against  father's  right  to  custody  of  his  child,  it  must  in  some  way 
appear  that  he  was  in  court  in  such  manner  that  the  court,  in  appointing 
the  guardian,  must  have  passed  upon  the  question  of  his  fitness  to  have 
such  custody.     Id. 

11.  Question  of  Custody  of  Minor  Child  once  properly  and  finally  adjudi. 
cated,  whether  in  the  habeas  corpus  proceeding  or  otherwise,  is  settled 
for  all  time,  unless  there  be  an  appeal,  and  the  judgment  rendered  can- 
not be  collaterally  attacked.     Id. 

12.  Habeas  Corpus  Proceeding  by  Father  to  Obtain  Custody  of  Person 
of  his  Child  is  not  necessarily  barred  by  an  adjudication  refusing  the 
relief  sought  on  a  proceeding  by  him  to  have  the  statutory  guardian  of 
his  child  removed  and  himself  appointed.     Id. 

13.  Return  to  Writ  of  Habeas  Corpus  is  Sufficient,  which  states  in  gen- 
eral ^terms  the  unfitness  of  the  relator  to  have  the  custody,  care,  train- 
ing, and  education  of  his  child,  and  it  will  stand  as  against  a  general 
exception  to  it.    Id. 

PARTITION. 

1.  EsTOFPKL.  —  Onb  Who  Conveys  by  Deed  the  interest  in  land  allotted  to 
him  in  partition  is  not  thereby  estopped  from  maintaining  repartition 
proceedings  to  obtain  a  larger  proportion  of  the  same  tract  than  was  set 
apart  to  him  in  the  first  partition,  which  was  concluded  during  his  in* 
fancy,  and  when  his  right  is  based  upon  a  title  not  adiudicated  in  the 
first  proceeding.    Origsby  v.  Peak,  484. 

S.  DocTRiNB  OF  Implied  Warranty  in  Compulsory  Partition  does  not  ap- 
ply to  one  who  seeks  in  repartition  to  obtain  a  larger  portion  of  the  same 
tract  of  land  than  was  set  apart  to  him  in  the  first  partition  made  dur- 
ing his  infancy,  and  when  he  claims  under  a  title,  not  adjudicated  in  the 
former  partition.  Such  doctrine  applies  onlv  to  the  title  under  which  he 
received  his  first  distributive  share.     Id. 

8.  Implied  Warranty  in  Partition. —  Partition  is  based  upon  tne  fact,  real 
or  supposed,  that  the  parties  between  whom  it  is  made  own  the  thing 
partitioned,  and  it  is  to  protect  those  who  take  that  which  was  not 
owned  in  common  that  the  rule  of  implied  warranty  in  compulsory  par- 
tition is  invoked,  and  it  exists  only  so  far  as  is  necessary  to  give  such 
protection,  which  may  be  affected  by  repartition  of  that  actually  owned 
in  common,  or  by  requiring  those  who  received  that  to  compensate  the 
others  for  the  interest  they  owned  before  partition.     Id, 

A.  Implied  Warranty  in  Compulsory  Partition  does  not  carry  the  same 
obligation  and  measure  of  liability  which  results  from  general  warranty  of 
title  by  deed,  for  on  failure  of  title  to  land  conveyed  by  deed  of  general 
warranty,  the  vendee  would  be  entitled  to  recover  the  purchase-money, 
with  interest,  but  on  failure  of  title  to  land  set  apart  to  one  in  partition, 
■Qch  would  not  be  the  rule,  for  the  value  of  the  interest  in  the  land 
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owned  by  such  person  at  the  time  of  partition  woald  compensate  him, 
and  would  be  the  measure  of  recovery.  Id. 
IL  Pabtition  is  not  Means  foe  Acqutring  Title,  but  through  it  every  com* 
mon  owner  may  seek  and  acquire  the  right  to  the  exclusive  ownership 
and  possession  of  a  part  of  that  which  before  was  owned  by  all,  and  which 
each  co^wner  had  equal  right  to  own  and  possess.     Id. 

PARTNERSHIP. 

1.  Chakcb  OB  Opfobtctnitt  of  Renewal  of  Lease  Held  b7  Pabtnebship 

is  in  itself  a  distinct  asset  of  the  partnership  in  which  all  the  partners 
have  an  interest,  and  consequently  one  partner  cannot  take  a  new  lease 
in  renewal  of  an  existing  one  of  the  firm,  in  his  own  name,  or  for  hie 
own  benefit,  without  being  liable  to  account  for  it  to  the  partnership. 
Johnson's  Appeal,  539. 

2.  Dissolution  of  Pabtnebship  does  not  Change  Relations  or  Pabtnbiui 

in  respect  to  the  renewal  of  a  partnership  lease.    Id. 

9.  All  Pabtnebs  abb  Bound  on  Fibm  Note,  if  a  promise  to  pay,  a  partial 
payment,  or  an  acknowledgment  of  the  note  is  made  by  one  of  them, 
after  the  dissolution  of  the  firm,  but  within  the  period  of  the  statute  of 
limitations,  and  the  holder  of  the  note  at  the  time  of  its  execution  has 
no  notice  of  the  dissolution  of  the  firm.  This,  whether  section  4244, 
Revised  Statutes  of  Wiscoiisin,  is  applicable  to  partnerships,  or  to  part- 
ners as  joint  contractors,  or  not.    Clement  v.  Clement,  760. 

4.  New  Note  or  Contract  Made  by  One  Partner  in  the  name  of  the  firm, 
and  within  the  scope  of  the  partnership  business,  and  after  dissolution, 
binds  the  firm  until  the  payee  of  such  note  or  contract  has  notice  of  the 
dissolution.    Id. 

6.  Pabt  Payment  of  Fibm  Note  by  one  of  the  partners,  before  the  statute 
of  limitations  has  attached,  though  after  dissolution  of  the  firm,  of  which 
the  payee  has  no  notice,  forms  a  new  point,  from  which  the  statute 
begins  to  run  as  to  all  the  partners.     Id. 

6.  In  Action  fob  Pabtnebship  Accounting,  equity  will  refuse  to  interfere 

on  the  ground  that  the  claim  is  stale,  where  plaintiff  has  allowed  twenty- 
five  years  to  elapse  before  attempting  to  enforce  his  rights,  during  all  of 
which  time  he  had  knowledge  of  all  the  facts,  and  there  was  no  impedi- 
ment to  the  prosecution  of  his  claim,  nor  had  he  made  any  demand  upon 
defendant,  nor  in  any  way  asserted  his  claim.     Bell  v.  Hudson,  791. 

7.  In  Action  fob  Pabtnebship  Accounting,  objection  that  the  claim  is  stale 

may  be  raised  by  demurrer,  on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.     Id. 

8.  In  Action  fob  Pabtnebship  Accounting  between  an  administrator  of  one 

partner  and  the  representatives  of  the  other,  if  the  complaint  is  insuffi- 
cient in  other  respects  it  is  not  cured  nor  made  sufficient  by  an  allega- 
tion that  the  real  property  "has  at  all  times  since  the  same  was  acquired 
and  still  does  stand  in  the  names  of  said  partners,"  for  the  action  cannot 
be  considered  as  for  partition,  ejectment,  or  mesne  profits,  as  the  neces- 
sary allegations  to  support  either  are  not  made.  Id. 
i.  Bight  of  Party  having  Judgment  against  Pabtnebs  to  Enforcb  Pay- 
ment thereof  against  them  is  not  affected  by  his  having  released  lands 
which  at  one  time  belonged  to  them,  and  upon  which  the  judgment  was 
a  lien.  He  has  the  right  to  enforce  such  payment  to  the  same  extent, 
and  in  the  same  manner,  as  if  no  such  release  had  been  executed.  Oegner 
V.  Warfield,  H.,  <fc  Co.,  22G. 
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10.  In  CJontest  between  Creditor  op  Indivtdual  Partner  and  a  creditor 
of  the  insolvent  partnership,  the  partnership  creditor  is  to  be  preferred, 
and  his  debt  first  paid,  if  he  shows  that  he  has  in  any  way  obtained  a  lien 
npon  the  partnership  property  before  the  same  lias  been  appropriated  to 
the  payment  of  the  debt  of  the  creditor  of  the  individual  partner;  and 
it  is  immaterial  that  the  creditor  of  the  individual  partner  obtained  a 
lien  first,  so  long  as  the  property  has  not  been  sold  before  the  lien  of  the 
creditor  of  the  firm  attaches.     Powers  v.  Large,  767. 

11.  In  Contest  between  Creditors  of  Individual  Partners  and  the  firm 
creditors  as  to  the  distribution  of  a  fund  in  court,  and  it  appears  that  no 
parties  are  interested  except  those  mentioned  and  made  parties,  the 
fund  may  be  distributed  upon  petition,  without  resort  to  equity,  or 
allegation  and  proof  of  fraud.     Id. 

12.  Partnership  is  Distinct  Entitt,  Joint  Effects  op  Which  Belong  to  It, 

and  levies  upon  the  partnership  effects  for  the  several  debts  of  the  indi- 
vidual  members  of  the  firm  create  no  lien  upon  those  efiects,  and  are,  in 
fact,  as  nugatory  as  though  levied  upon  the  property  of  a  stranger.  Rich- 
ard  V.  Allen,  652. 

13.  Levy  upon  Partnership  Property  under  Execui'Ion  Issued  on  Judg- 
ment against  Firu  creates  valid  lien,  though  made  subsequent  to  a 
levy  on  the  same  property  under  executions  against  the  several  members 
of  the  firm,  and  a  sale  thereon  vests  in  the  vendee  the  absolute  owner- 
ship  of  the  property.     Id. 

PLEADING  AND  PRACTICE. 

1.  When  Right  Exists,  and  No  Adequate  Remedy  ls  Provided,  it  may  be 

enforced  by  an  action  on  the  case.     County  of  Chester  v.  Brotaer,  713. 

2.  Amendment  op  Declaration  will  not  be  Allowed  if  new  cause  of  ac- 

tion is  thereby  introduced,  especially  where  the  new  cause  of  action  is  so 
old  as  to  have  been  barred  by  the  statute  of  limitations.  First  Nat, 
Bank  of  Tamaqua  v.  Shoemaker,  649. 

3.  Averments  in  Answer  will  Cover  Want  of  averments  in  the  petition, 

and  on  demurrer  may  be  considered.     Lyon  v.  Logan,  511. 

4.  Stipulation  Giving  Additional  Time  "to  serve  and  file  an  answer" 

gives  the  right  to  demur  within  the  time  specified,  for  within  the  mean- 
ing of  the  statute  a  demurrer  is  au  answer.     Steele  v.  Moss,  756. 
6.  In  Actions  ex  Contractu,  Objection  to  Non-joinder  of  Parties  Plain- 
tiff IS  not  Waived  by  neglecting  to  plead  in  abatement.    Clapp  v.  Paiiy- 
tucket  Institution  for  Savings,  915. 

6.  Exercise  by  Court  of  Legal  Discretion  may  be  reviewed  and  reversed 

on  appeal.     Miller  v.  Wallace,  48. 

7.  Action  op  Court  Below  in  Giving  Conclusion  of  Argument  to  Coun- 

sel FOR  One  Side  or  Other  is  not  reviewable  on  error.  Blume  v. 
Hartman,  525. 

8.  Granting  of  Order  for  Trial  of  Cause  upon  Depositions  Rests  in 

Discretion  of  the  court;  and  where  a  party  obtains  one  such  order,  but 
takes  no  depositions,  the  refusal  of  the  court  to  make  a  similar  order  at  a 
subsequent  term  will  not  be  interfered  with  by  the  supreme  court.  Milla 
County  National  Bank  v.  Perry,  228. 

9.  Bkply  is  not  Necessary  to  Allegations  in  Answer  which  do  not  set  up 

a  counterclaim,  nor  plead  any  matter  of  defense  which  can  only  be  avoided 
by  new  matter  to  be  stated  in  the  reply.     Id. 
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10.  Eeeor  must  Affirmatively  Appear  to  Justift  Reversal  of  JuDOMETrr; 
and  where  an  abstract  faila  to  show  that  the  affidavit  required  by  law 
for  the  allowance  of  attorney's  fees  in  a  foreclosure  suit  was  not  filed,  it 
will  be  presumed,  in  support  of  the  order  allowing  such  fees,  that  su'^h 
affidavit  was  filed.     Id. 

11.  Instructions  to  Court.  —  Party  wishing  to  obtain  the  opinion  of  a  trial 
court  upon  a  question  of  law,  for  the  purpose  of  having  it  reviewed  in 
the  appellate  court,  should  submit  to  the  trial  court  the  proposition  which 
he  claims  to  embody  the  law  applicable  to  his  case,  and  ask  for  a  ruling 
thereon.     Mchityre  v.  ShoUy,  140. 

12.  Court  is  not  Bound  to  Instruct  Jury  in  Language  of  Request,  even 
when  the  instruction  requested  is  proper.      State  v.  ffoxsie,  838. 

13.  Court's  Answers  to  Plaintiff's  Points  are  not  to  be  Held  Mislead- 
ing AND  Erroneous,  where  it  appears  that  the  points  were  based  upon 
an  assumption  of  facts,  the  truth  or  falsity  of  which  was  properly  for  the 
jury,  and  the  law  was  stated  as  upon  a  finding  of  these  facts  by  the 
jury.     Bretzv.  Diehl,  706. 

14.  When  Issues  of  Fact  not  Raised  by  Pleadings  are  submitted  to  the 
jury  without  objection,  the  presumption  is  that  they  were  submitted  by 
consent;  and  though  such  submission  is  irregular,  objection  cannot  be 
raised  for  the  first  time  in  the  appellate  court.  Porter  v.  Western  N.  C. 
R.  R  Co.,  272. 

15.  Where  Only  Issxte  in  Ca3B  is  as  to  the  presence  of  a  seal  opposite  the 
name  of  defendant  on  a  note  when  he  signed  it,  evidence  to  prove  the 
insertion  in  the  space  left  open  for  the  purpose  of  a  sum  double  that 
agreed  upon  is  not  competent.  Such  evidence  is  admissible  only  under 
a  general  denial  of  the  execution  of  the  note.    Bumphreya  v.  Finch,  293. 

16.  If  Findings  are  Contradictory,  no  judgment  can  be  rendered  on  the 
verdict;  and  if  one  is  entered,  a  new  trial  must  be  ordered.  Porter  v. 
Western N.  C.  E.  R.  Co.,  272. 

17.  Where  Verdict  does  not  Clearly  Appear  to  be  Excessive,  nor  the 
jury  actuated  by  prejudice  or  passion  in  finding  it,  the  fact  that  a  remit' 
tUur  of  a  portion  of  the  sum  found  has  been  entered  does  not  interfere 
with  the  right  to  have  judgment  entered  for  a  less  sum  than  given  by 
the  verdict,  nor  is  it  ground  for  a  new  triaL  International  &  O.  N.  R.  R. 
Co.  V.  Wilkes,  515. 

18.  Where  Evidence  Excluded  is  not  Set  out  in  Record,  the  appellate 
court  will  assume  that  it  was  rightly  excluded.      Whittier  v.  Collins,  879. 

19.  Where  Facts  Found  by  Court  below  are  Brought  upon  Record  by 
Bill  of  Exceptions,  in  a  case  heard  by  the  court  without  a  jury,  both 
as  to  law  and  facts,  the  supreme  court  has  power  to  review  the  rulings  of 
law  made  by  the  lower  court  upon  the  facts  so  found.  Rexroth  v.  Coon, 
863. 

20.  In  Cases  of  Importance,  Involving  Large  Interests,  Orderly  Coursb 
OF  Procedure  Requires  that  an  opinion  of  the  court  be  filed  explain- 
ing the  reasoning  and  principles  upon  which  its  conclusions  were  founded, 
especially  where  there  are  conflicting  decrees  made  by  the  same  court 
upon  the  same  question.     Jeanes'a  Appeal,  624. 

21.  Immaterial  Variance  between  Allegation  and  Proof  does  not  re- 
quire the  reversal  of  a  judgment.  Louisville  etc.  R.  R.  Co.  v.  PluUipt, 
155. 

See  Co-tenancy;   Jury  and  Jurors;    Mandamus;    Mortoagbs;   Pabkmt 

'         AND  Child. 
AM.  St.  Bkp.,  Vou  IL— 68 
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PLEDGE. 

1.  Pledgee  of  Note  and  Mortgage  Who  Deposits  Them  in  Bank,  whehk 

They  are  Seized  and  sold  under  an  execution  against  the  pledgor,  may 
become  the  purchaser  thereof  at  the  sale.    Clark  v.  Holland,  230. 

2.  In  Ordinary  Case  of  Pledge,  Pledgee  has  No  Right  to  Sell  Thing 

Pledged  at  Private  Sale,  and  without  notice  to  the  pledgor.  So 
must  first  give  notice  to  redeem,  and  if  the  pledge  is  not  redeemed,  and 
he  proposes  to  sell  it,  he  must  sell  at  public  sale,  after  notice  to  the 
pledgor.  If  this  be  not  done,  the  pledgor's  rights  are  unaffected  by  the 
sale.  Jeanes^s  Appeal,  624. 
S.  Pledgee  of  Stock  has  Lawful  Right  to  Sell  It,  without  Notice  to- 
Redeem  and  without  Notice  of  Sale,  the  stock  having  been  pledged 
to  secure  the  payment  of  loans  on  notes  authorizing  the  holder,  upon 
non-payment,  to  so  sell  the  stock  at  private  or  public  sale,  immediately 
upon  the  dishonor  of  the  notes,  and  the  notes  having  been  dishonored. 
Nor  is  the  right  to  so  sell,  under  such  power  of  sale,  affected  by  the  fac1» 
that  the  company  substituted  genuine  shares  of  stock  for  fraudident^ 
ones,  constituting  a  part  of  the  stock  originally  pledged,  and  a  salo 
divests  the  interest  of  the  pledgor  therein.  Id. 
See  Corporations,  20-22. 

POWERS. 
See  Mortgages,  6,  7. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PROBATE  COURTS. 
Courts  of  Probate  in  Rhode  Island  are  courts  of  limited  jurisdiction,. 
People's  Savings  Bank  in  Providence  v.  Wilcox,  894. 

PROCESS. 

1.  Waiver  of  Objection  to  Validity  or  Service  of  Process  does  not  Re- 
sult from  going  to  trial  on  the  merits  after  the  objection  has  been  prop* 
erly  made,  and  has  been  overruled  by  the  court.     Jones  v.  Jones,  447. 

t.  Defendant  Who  Goes  into  State  after  Service  on  Him  of  process  in. 
another  state  in  which  he  resides,  and  objects  to  such  service  on  him, 
and,  after  such  objection  is  overruled,  answers  and  goes  to  trial  upon  the 
merits,  becomes  bound  by  the  statute  of  the  first-named  state;  and  where 
such  statute  declares  that  his  so  answering  is  equivalent  to  an  appear- 
ance  in  the  action,  and  dispenses  with  the  service  of  a  citation,  a  judg- 
ment against  him  is  valid,  both  in  the  state  where  rendered,  and  in  that 
in  which  he  resided  when  the  process  was  served.     Id. 

PUBLIC  POLICY. 
See  Contracts,  13-18. 

RAILROADS. 
1.  It  is  Duty  of  Railroad  Company  to  have  its  Premises  in  Reason* 
ABLY  Safe   Condition,  and  to  prevent  damage  to  all  persons  having 
lawful  occasion  to  transact  business  with  it,  fVom  any  unseen  or  unusual 
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danger  of  which  it  had,  or  of  which  by  the  exercise  of  reasonable  vigi- 
lance it  should  have  had,  knowledge.  The  company  is  not,  however,  bound 
to  keep  its  grounds  absolutely  safe,  and  where  the  circumstances  of  the 
accident  suggest,  at  first  blush,  that  it  may  have  been  unavoidable,  not- 
withstanding ordinary  care,  the  plaintiff  charging  negligence  assumes 
the  burden  of  proving  that  the  defendant  has,  by  some  act  or  omissiun, 
violated  a  duty  incumbent  on  it,  from  which  the  injury  followed  in 
natural  sequence.      Wabash,  St.  L.,  Je  P.  Ry  Co.  v.  Locke,  193. 

2.  It  13  Duty  op  RAtLaoAD  Company  to  Framb  and  Peomulgatb  Scch 
Rules  and  Schedules  for  the  moving  of  its  trains  as  will  afford  reason- 
able safety  to  the  operatives  engaged  in  moving  them;  and  for  a  failure 
to  perform  this  duty,  it  is  responsible  to  any  person  injured,  whether  a 
passenger  or  an  employee.     Levjia  v.  Stiff ert,  631. 

8.  Railway  Coupany  must  Malittain  Street  or  Hiohway  Crossings  in  a 
reasonably  safe  condition  when  it  has  changed  or  altered  them  for  ita 
own  purpose  or  convenience.     Louisville  etc.  S.  E.  Co.  v.  PIdllips,  155. 

4.  If  Employees  of  Railway  See  Person  Fastened  on  Track,  they  must 
use  reasonable  efforts  to  stop  the  train  in  time  to  prevent  his  injury;  but 
if  he  is  fastened  upon  a  portion  of  the  track  upon  which  the  public  has 
no  rights,  the  company  is  not  answerable  for  the  failure  of  its  employees 
to  stop  the  train,  unless  it  appears  that  they  saw  him  and  knew  his  help- 
less condition,     fd. 

6.  Trespasser  has  No  Right  to  Exact  Care  of  Railroad  Company.  — 
One  Who  Enters  upon  Track  of  Railroad  Laid  upon  Streets  ofCitt 
is  not  a  trespasser,  nor  is  negligence  to  be  imputed  to  him  from  the  fact 
of  his  being  upon  such  track.  He  has  the  right  to  enter  upon  the  track, 
though  his  right  to  its  use  is  subordinate  to  that  of  the  railroad  com- 
pany.     Id. 

6.  One  Who  Walks  upon  Railway  Track  in  Public  Street  or  Highway 

must  use  reasonable  care  to  discover  and  avoid  danger.     Id. 

7.  Railway  Company  is  Answerable  to  One  Who  Becomes  Fastened  upoh 

ITS  Track  in  the  streets  of  a  city,  because  of  negligence  in  the  con- 
struction of  such  track,  and  who  while  so  fastened  is  injured  by  an  ap- 
proaching train,  though  the  employees  of  the  company  did  not  see  him 
nor  know  of  his  helpless  condition.     Id. 

8.  Negligence.  —  Duty  to  Look  up  and  down  a  Street  before  Attempt- 

ing to  cross  the  track  of  a  railroad  does  not,  as  a  matter  of  law,  attach 
to  one  who  is  about  to  pass  from  one  side  to  another  of  a  city  street. 
Moehus  v.  Herrmann,  440. 

9.  Railroad  Company  not  Liable  for  Unforeseen  Accident.  — Telegraph 

wires  extended  over  the  defendant's  track,  and  one  of  them  was  broken 
by  coming  in  contact  with  a  brakeman  who  was  standing  erect  on  a 
moving  freight-car.  The  wire  fell,  and  in  some  unaccountable  manner 
coiled  around  the  body  of  the  deceased,  who  was  at  work  upon  a  flat-car 
twenty-five  feet  from  the  main  track,  and,  catching  at  the  same  time 
upon  a  brake-handle  of  the  moving  train,  it  was  carried  forward,  drag- 
ging the  deceased  along,  thus  causing  his  death.  The  freight-car  upon 
which  the  brakeman  stood  was  above  the  average  height,  and  the  brake- 
man  was  very  tall,  but  he  had  frequently  passed  under  the  wires,  stand- 
ing erect  on  the  top  of  the  cars,  and  had  no  thought  of  danger  from 
contact  therewith.  The  wire  which  was  broken  had  by  some  means 
become  lowered  in  the  center,  of  which  the  defendant  was  without  no- 
tice.    Held,  that  the  accident  was  one  which  the  defendant  was  not 
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bound  to  anticipate,  and  for  which  it  could  not  be  held  liable.  Wabas\ 
St.  L.,  <t  P.  R'y  Co.  V.  Locke,  193. 

10.  Teleobafh  Wibe  Cabried  from  Onb  Pole  to  Anothbb  Lb  not  danger* 

OU3  object  in  and  of  itself.  And  where  telegraph  wires  extern!  over  a 
railroad  track,  the  railroad  company  is  only  bound  to  anticipate  such 
combinations  of  circumstances,  and  accidents  and  injuries  therefrom,  as, 
taking  into  account  its  own  past  experience  and  the  experience  and 
practice  of  others  in  similar  situations,  together  with  what  was  inher- 
ently probable  in  the  condition  of  the  wires  as  they  related  to  the  con- 
duct of  its  business,  it  might  reasonably  forecast  as  likely  to  happen.    Id. 

11.  Tbxas  Statute  Imposinq  Liability  upon  Railroad  CoMPANr  for  in- 
juries done  to  stock,  unless  the  railway  is  fenced,  does  not  apply  to 
such  places  as  public  necessity  or  convenience  requires  should  be  left 
nnfenced,  such  as  the  streets  of  a  city  or  town,  depot  or  contiguous 
grounds,  crossings  of  highways,  and  other  such  places;  but  when  injury 
happens  at  or  in  such  place,  the  burden  of  proof  is  on  the  company  to 
show  that  they  are  relieved  of  the  statutory  duty;  when  this  is  done,  it 
is  only  liable  for  negligence.   IntemaUonal  <k  Q.  N.  R.  Co.  v.  Dunham,  484. 

12.  In  Absence  of  Proof  of  Negligence  op  Railroad  Company  injur- 
ing stock  running  at  large  at  a  depot  in  the  settled  part  of  a  town 
where  the  company  could  not  fence  its  track,  as  public  necessity  required 
it  to  be  left  open,  the  company  is  not  liable.     Id. 

13.  In  Action  against  Railroad  Company  for  Injury  to  Stock  running 
at  large  in  a  town,  evidence  is  admissible  to  show  that  the  stock, 
under  the  law,  was  not  allowed  to  run  at  large,  as  the  company  may 
presume  a  compliance  with  such  law  by  the  owner  of  the  stock,  and  is 
excused  from  exercising  such  care  as  is  exacted,  when  animals  are  per- 
mitted to  run  at  large.  When  no  such  law  exists,  the  company  is  liable 
for  want  of  ordinary  care;  when  such  law  does  exist,  it  is  liable  only  for 
gross  negligence.    Id. 

14.  Where  Railroad  is  Owned  by  One  Company  and  Leased  to  An- 
other, without  authority,  both  are  liable  for  injury  wrongfully  com- 
mitted by  the  lessee;  the  one  because  of  its  actual  operation  of  the  road, 
and  the  other  because,  without  legislative  permission,  it  could  not  trans- 
fer its  franchise  temporarily,  so  as  to  release  itself  from  liability  for  the 
acts  or  defaults  of  its  lessee.     Id. 

15.  Where  Employee  of  Railroad  Company  Uses  Telephone,  Placed  in 
Switch-yard  of  the  company  for  the  purpose  of  communicating  with 
the  office,  to  communicate  the  fact  that  one  of  the  cars  is  out  of  order, 
and  receives  a  reply  from  some  one  in  the  office  directing  him  to  send  it 
off  if  it  will  hold  together,  it  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  communication  was  sent  to  and  answered 
by  some  one  having  authority  to  give  directions  touching  the  matter  in- 
quired about,  and  such  communication  is  admissible  in  evidence  against 
tiie  company  in  an  action  for  injuries  subsequently  caused  by  tho  de- 
fective car.  Seevers,  J.,  dissenting.  Reed  v.  Burlington  etc.  R.  R.  Co., 
243. 

16.  Knowledge  by  Switchman  Who  Makes  up  Train,  of  Defective  Con- 
DrnoN  OF  Car  placed  therein,  is  notice  to  the  railroad  company;  and 
where  there  is  such  additional  evidence  as  to  place  the  fact  of  notice 
beyond  dispute,  it  is  not  necessary  that  the  court  should  instruct  the 
jury  that  without  such  notice  the  company  would  not  be  liable  for  the 
injury  resulting  from  the  use  of  the  defective  car.     Id. 
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17.  Brakeman's  Violation  or  Rule  or  Railroad  Company  in  Coxjplino 
Cabs  will  not  defeat  his  right  to  recover  for  an  injury  cansed  by  a  de- 
fect in  one  of  the  cars,  where  it  is  manifest  that  the  injury  would  not 
have  been  avoided  if  he  had  observed  the  rule.    Id. 

Bee  Common   Carriers;  Eminent  Domain;  Evidence,  8;  Master  and 

Servant. 

RAPE. 
See  Criminal  Law,  26-29. 

RECEIVERS. 

1.  Sals  under  Execution  of  Property  in  Custodt  of  Rkcetveb,  though 

under  a  levy  made  prior  to  his  appointment,  is  void,  nnless  authorized 
by  the  court.      Walling  v.  Miller,  400. 

2.  Lien  op  Execution  is  not  Destroted  by  Appointment  or  Receiveb, 

but  the  lien-holder  must  seek  the  enforcement  of  his  lien  only  by  per- 
mission of  the  court  appointing  the  receiver,  if  he  has  obtained  possession 
of  the  property.    Id. 

3.  Possession  of  Receiver  must  not  be  Distxtrbed.  except  by  permission  of 

the  court,  by  persons  having  adverse  though  paramount  liens.   Id. 

4.  It  is  Contempt  of  Court  for  Third  Person  to  attempt  to  deprive  a  re- 

ceiver of  possession,  whether  by  force  or  by  suit.  Id. 
6.  Receiver  can  never  be  Treated  as  Trespasser  for  selling  property  in 
his  possession  pursuant  to  the  order  of  the  court  by  which  he  was  ap- 
pointed. Neither  can  the  plaintiff  who  procured  the  appointment  of 
such  receiver  become  a  trespasser  by  advising  and  aiding  him  to  execute 
such  order.    Id. 

6.  Receiver  Generally  is  Responsible  only  for  the  consequences  of  his 

own  neglect,  and  is  protected  when  he  acts  in  entire  good  faith  in  the 
management  of  the  estate  committed  to  him;  yet  when  he  is  appointed 
and  acts  as  a  guardian,  anil  is  required  to  keep  the  money  of  his  wards 
safely  invested  and  bearing  interest,  he  is  held  to  the  same  accountability 
as  an  ordinary  guardian.     State  v.  Gooch,  284. 

7.  Receiver  Acting  as  Guardian  is  Derelict  in  his  Duty  when  he  in- 

vests the  estate  of  his  ward  by  deposit  in  a  bank  in  another  state,  with- 
out security,  however  solvent  the  bank  may  be  at  the  time;  and  if  it 
afterwards  fails,  he  is  liable  for  the  loss.     Id. 

8.  Receivfji  Acting  as  Guardian  must  Render  his  Annual  Account  and 

report  to  the  court  of  the  manner  and  nature  of  such  investment  as  he 
may  have  made  of  the  ward's  estate,  that  the  court  may  sanction  his 
acts;  and  if  he  fails  in  this  respect,  he  is  liable  for  any  loss  arising 
through  such  dereliction  of  duty.    Id. 

RES  JUDICATA. 
Res  Judicata  —  Law  op  Case.  —  Lease  which  has  been  treated  as  valid  by 
the  court  and  all  the  parties  as  creating  a  term  for  years,  on  two  former 
appeals,  may  be  introduced  at  a  third  trial  to  show  that  it  creates  but  a 
tenancy  at  will,  and  held  invalid  as  a  lease  for  years,  on  account  of  de- 
fective acknowledgment.     McLeran  v.  Btntouj  814 

RESTRAINT  OF  TRADE. 
See  Contracts,  16,  17. 
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ROBBERY. 
See  Criminal  Law,  30,  31. 

SALES. 

1.  Testimont  as  to  Price  of  Goods  at  Distant  Market  op  Dealer  whoee 

knowledge  is  derived  in  the  course  of  his  business,  and  from  prices  cur- 
rent sent  to  him,  is  admissible  upon  the  trial  of  an  action  for  the  price 
of  such  goods,  as  some  evidence  of  the  value  thereof  at  the  place  of  pro- 
duction, making  allowance  for  the  expense  of  transportation  and  sale. 
Suttle  V.  Falls,  338. 

2.  Where,  Vendor  Ships  Goods  to  be  Paid  for  by  Notes  of  Vendee, 

which  are  to  be  executed  and  delivered  concurrently  with  the  delivery 
of  the  goods,  no  title  passes  until  the  notes  are  executed  and  delivered. 
No  sale  is  consummated  if  the  notes  be  not  delivered,  and  the  statute 
requiring  conditional  sales  of  goods  to  be  reduced  to  writing  and  regis- 
tered does  not  apply  to  such  a  case.  Millhiser  v.  Erdman,  334. 
See  Bailments. 

SHERIFFS. 
See  Executions. 

SLANDER. 

1.  Slander.  —  Evidence  of  Pecuniary  Condition  of  Defendant  is  admis- 

eible  in  action  for  slander,  if  the  evidence  warrants  the  imposition  of 
vindictive  damages.     Beeves  v.   Winn,  287. 

2.  Slander.  —  Evidence  of  Pecuniary  Condition  of  Plaintiff  is  admissi- 

ble in  action  for  slander  for  the  purpose  of  showing  his  actual  damages, 
but  not  for  the  purpose  of  awarding  him  punitive  damages.     Id, 

SPECIFIC  PERFORMANCE. 

1.  Specific  Performance  of  Act  Which  is  "  Illegal,  Hard,  and  Uncon- 

scionable," will  never  be  decreed.     Swint  v.  Carr,  44. 

2.  Duress.  — Where  an  illiterate  person  has  entered  into  a  contract,  and  has 

subsequently  been  induced  by  threats  and  misrepresentations  to  surren- 
der part  of  his  rights  under  the  same,  a  decree  enforcing  the  contract  as 
originally  made  will  not  be  disturbed.     Id. 

8-  Specific  Contract  will  be  Decreed  only  when  Contract  is  in  Writ- 
ing, and  is  certain  and  fair  in  all  its  parts,  and  for  an  adequate  consid- 
eration. The  description  of  the  subject-matter  must  be  so  certain  that 
it  may  be  known  therefrom  wliat  the  purchaser  was  contracting  for  and 
the  vendor  was  selling.     Hamilton  v.  Harvey,  118. 

4.  Description  of  Land  as  "a  one-third  interest  in  five  acres  near  said 
works"  is  too  uncertain  to  sustain  a  decree  for  specific  performance. 
The  following  descriptions  have  also  been  held  fatally  defective:  "A  tract 
of  land  lying  on  the  north  side  of  the  Watery  Branch,  containing  150 
acres";  "a  lot  of  land  joining  a  small  tract  now  occupied  by  Michael 
Micue";  " the  houses  on  Smithfield  Street";  "two  lots  of  land  situate 
in  Hackensack  township,  in  the  county  of  Bergen";  "one  house  and 
lot  in  the  town  of  Hillsborough,  purchased  of  rae";  "the  120  acres  of 
land  in  Shannon  County,  Missouri ";  and  "  from  twenty-six  thousand  to 
twenty-eight  thousand  feet  of  land  situate  on  Waldeu  and  Vassal  Lane, 
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in  Cambridge,  when  the  bounds  are  fixed  and  the  street  laid  ont,  the 
street  to  be  forty  feet  wide  and  two  hundred  feet  long."    Id. 

8.  Eqtjitt  will  not,  in  General,  Enforce  Specitio  Pertormancb  op  Con- 
tract FOE  Sale  of  Chattels,  but  in  case  of  a  sale  or  transfer  of  stocks 
in  a  merely  private  or  business  corporation,  when  from  any  proper  causa 
it  is  plain  that  the  remedy  at  law  is  inadequate  or  damages  are  imprac- 
ticable, specific  relief  may  be  awarded.  Goodwin  Gas  Stove  etc.  Co. '«  Ap- 
peal, 696. 

€.  Specifio  Performance  —  Vendee's  Lien. — The  admiuistrator  of  the  es- 
tate of  a  decedent  obtained  an  order  to  sell  real  estate,  and  sold  it  accord- 
ingly. The  purchaser  paid  the  purchase-money  in  full,  and  afterwards 
sold  the  property  to  another,  who  paid  the  purchase  price,  but  received 
no  deed.  After  the  latter  purchase,  the  administrator's  sale  was  set 
aside  because  of  some  irregularity  in  the  proceedings.  Held,  that  the 
vendee  of  the  purchaser  from  the  administrator  could  not  maintain  an 
action  for  the  specific  performance  of  the  contract  of  sale,  but  was  enti- 
tled to  a  vendee's  lien  on  the  land  for  the  amount  of  the  purchase-money 
paid  by  him.     Stuits  v.  Brown,  190. 

STATUTES. 

1.  Rule  of  Construction.  —  When  General  Words  Follow  Specifio 
Words  designating  certain  specified  things,  the  general  words  are  to  be 
limited  to  cases  of  the  same  general  nature  as  those  which  are  specified. 
Various  instances  given  of  the  application  of  this  rule.  People  v.  7?;c/t- 
ards,  373. 

H.  Statute  REQunnNo  Particular  Thino  to  be  or  not  to  be  Done,  and 
leaving  its  exercise  to  the  judgment  and  discretion  of  a  designated 
agent,  does  not  vest  an  arbitrary  discretion  in  him;  it  only  vests  a  law- 
ful discretion,  which  must  be  exercised  in  a  lawful  manner,  as  he  is 
amenable  to  the  statute  for  abusing  the  discretion  placed  in  him.  State 
V.  Yoat,  305. 

3.  When  Power  is  Given  to  do  Act  Which  Concerns  Public  Interest,  its 

Exercise,  when  applied  to  a  public  officer  or  body,  may  be  insisted  upon 
as  a  duty,  although  the  phraseology  of  the  statute  be  permissive  only; 
but  when  the  power  is  lodged  with  persons  exercising,  or  to  exercise, 
legislative  or  judicial  functions,  and  the  subject-matter  of  the  statute 
and  its  phraseology  concur  in  showing  that  the  authority  is  essentially 
discretionary,  no  absolute  duty  is  imposed.  McDade  v.  Chester  City, 
681. 

4.  General  Statute  does  not,  as  General  Rule,  Repeal  a  local  enact- 

ment by  mere  implication.     Evans  v.  PMllipi,  655. 

5.  Prohibitions  in  Pennsylvania  Constitution,  article  3,  section  7,  against 

local  or  special  legislation  are  prospective  only,  merely  imposing  restric- 
tions on  future  legislation,  and  do  not  repeal  local  statutes  containing 
provisions  inconsistent  therewith,  and  in  force  at  the  time  of  the  adop- 
tion of  the  constitution.  Nor  was  it  the  intent  and  meaning  of  the  con- 
stitution that  all  future  legislation  should  be  conditioned  on  the  repeal 
of  such  local  laws.     Id. 

■6.  In  Order  to  Give  Efficiency  to  General  Law,  legislature  is  not  bound 
to  repeal  any  and  all  local  statutes  which  may  be  supposed  to  limit  its 
application.     Id. 

7.  Pennsylvania  Act  of  June  25,  1885,  regulating  collection  of  taxes  in 
boroughs  and  townships,  is  to  be  regarded  as  a  general  law,  and  is  not 
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rendered  local,  and  obnoxious  to  the  provisions  of  the  state  constitntion^ 
article  3,  section  7,  and  article  9,  section  1,  by  the  provision  of  its  con- 
cluding clause,  that  said  "act  shall  not  apply  to  any  taxes  the  coUectioa 
of  which  is  regulated  by  a  local  law."  The  act  is  therefore  constitu- 
tional, and  applicable  to  the  whole  state,  excepting  in  so  far  as  its  opera- 
tion is  obstructed  by  existing  local  statutes,  enacted  prior  to  the  new 
constttution  of  ]  874.     Id. 

8.  Pennsylvania  Act  of  April  21,  1869,  providing  for  collection  of  school 

tax,  is  local  tetatute,  inasmuch  as  its  application  b  restricted  to  such 
school  districts  within  certain  parts  of  the  state  as  naay  formally  accept 
its  provisions.     Id. 

9.  One  Who  was  Prior  Possessor  within  the  limits  embraced  in  the  Van 

Ness  ordinance  of  San  Francisco,  which  relinquished  the  city's  title  ia 
favor  of  such  possessor,  but  who  was  ousted  before  the  ordinance  went 
into  effect,  in  order  to  acquire  the  ordinance  title,  must  recover  posses- 
sion of  the  intruder  by  virtue  of  his  prior  possession,  in  suit  commenced 
before  his  right  of  action  on  his  prior  possession  is  barred  by  the  statute 
of  limitations.  He  cannot  recover  from  the  intruder  by  virtue  of  any 
title  vested  in  him  by  such  ordinance.     McLeran  v.  Benton,  814. 

STATUTE  OF  LIMITATIONS. 

1.  Statute  of  Limitations  does  not  Begin  to  Run  against  Client  until 

he  discovers  his  cause  of  action  arising  from  the  conversion  by  his  attor- 
neys of  a  claim  sent  by  him  to  them  for  collection,  and  which  cause  of 
action  they  conceal  from  him,  when,  by  virtue  of  their  relation  to  him, 
they  were  under  obligation  to  reveal  to  him  every  fact  in  connection  with 
the  claim  which  might  in  any  manner  affect  his  interest.  Wilder  v. 
Secw,  236. 

2.  Where  Right  of  Action  Accrues  to  One  under  No  Disability,  but  who 

dies  without  bringing  suit,  the  statute  of  limitations  continues  to  run,, 
notwithstanding  the  disability  of  one  claiming  under  the  deceased.  Mc- 
Leran V.  Benton,  814. 

3.  When  Executor's  or  Administrator's  Right  to  Recover  Property 

of  the  estate  is  barred  by  the  statute  of  limitations,  the  heir  or  devise* 
is  also  barred,  though  the  latter  may  be  under  the  disability  of  infancy 
at  the  time  the  action  accrued  to  the  representative.     Id. 

4.  Statute  op  Limitations.  —  Infant,  though  represented  by  a  gnardian,. 

when  a  cause  of  action  accrues,  may  maintain  an  action  thereon  at  any 
time  within  four  years  after  reaching  her  maiority,  as  provided  in  sec- 
tions 2926  and  2727  of  the  code.     Orimsby  v.  Hudnell,  46. 

6.  Where  Legal  Title  to  Land  is  Vested  in  Trustee  for  the  benefit 
of  a  cestui  que  trust,  the  statute  of  limitations  will  run  against  the  for- 
mer, and  when  a  complete  bar  as  to  him,  the  cestui  que  trust  will  be  barred, 
though  she  labored  under  the  disability  of  coverture  at  the  time  that  the 
adverse  possession  constituting  the  bar  commenced.  This  rule  does  not 
apply  to  guardians  and  administrators,  to  the  prejudice  of  wards  and  heirs. 
CoJUns  V.  McCaHy,  475. 

6.  Statute  of  Limitations  does  not  Run  against  Trustee,  when  a  claim 
is  set  up  through  him  as  against  the  cestui  que  trust;  nor  can  it  affect 
the  rights  of  a  person  laboring  under  disability  when  the  action  arose,  if 
at  that  time  the  legal  title  was  in  him,  though  the  control  of  the  property 
was  intrusted  to  another;  nor  does  it  apply  to  a  case  where  the  cause  of 
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action  arose  from  any  breach  of  duty  or  trost  on  the  part  of  the  trustee^ 

other  than  the  mere  failure  to  sue  within  the  period  of  limitation.     Id, 
T.  Statute  of  Lzmttatioiis  Ceases  to  Run  fboh  This  or  Amendment,  ai 

against  one  who  is  made  a  defendant  to  a  hill  in  equity  by  amendment. 

Beira  Appeal,  532. 
8,  Laches.  —  One  who  commences  an  action  within  the  time  allowed  by  the 

statute  of  limitations  cannot  be  denied  relief  on  the  ground  of  laches. 

Cartwright  v.  McOoum,  105. 
8.  Ackowlesoment  of  Debt  Made  to  Stranqeb,  and  not  intended  to  be 

communicated  to  the  creditor,  will  not  remo7»  the  bar  of  the  statnte  of 

limitations.     Parker  v.  Eemingion,  897. 

SUNDAYS. 
See  Ck>NTRACTS,  6. 

SUPPLEMENTARY  PROCEEDINGS. 
See  Executions,  10,  11. 

TAXATION. 
See  Injunctions,  1,  2. 

TELEGRAPHS. 
See  Contracts,  3. 

TORTS. 
Classification  of  Acts  ob  Omissions  out  of  Which  AcnoNs  a  Tobt, 
to  recover  for  injury  to  persons  or  property,  ordinarily  arise,  or  are 
predicated  upon.     Wahash,  St.  L.,  <b  P.  R'y  Co.  r.  LoeJxt  193. 
See  Cobporations,  6-9;  Husband  and  Wife,  4,  6;  iNSANmr. 

TRADE-MARKS. 

1.  Numbers  Arbitrabilt  Chosen  mat  be  Adopted  as  Trade-marks  by  a 

manufacturer  of  goods  to  designate  his  style,  and  his  quality  as  well. 
But  he  cannot  appropriate  to  his  exclusive  use  numbers  already  in  use, 
and  known  to  the  trade  as  applied  to  the  same  styles  of  goods.  Ameri- 
can Solid  Leather  Button  Co.  v.  Anthony,  898. 

2.  Trade-mark. — Generally  One,  bt  Using  his  Own  Name  as  a  trade* 

mark,  cannot  deprive  another  having  the  same  name  from  using  it  in 
conducting  his  business,  provided  the  latter  resorts  to  no  device  or  arti- 
fice to  create  the  impression  that  the  goods  manufactured  or  sold  by  him 
are  manufactured  or  sold  by  the  former.     Frazer  v.  Frazer  L.  Co.,  73. 

8.  One  mat  Grant  Exclusive  Right  to  Use  his  Name  to  Another  in  con- 
nection with  the  manufacture  and  sale  of  a  product  of  a  certain  kind  and 
quality;  and  if  he  does  so,  he  will  be  enjoined  from  subsequently  using 
his  oMm  name  in  connection  with  the  manufacture  and  sale  of  a  like 
product.     Id. 

4.  Seller  of  Established  Business,  with  the  right  to  use  hb  name  in  con* 
nection  with  such  business,  cannot  afterwards  resume  it  in  carrying  on 
the  same  business.     Id. 

i.  In  Proceeding  to  Enjoin  Use  of  Trade-mark,  Question  is,  whether  de- 
fendant's symbol  or  device  is  calculated  to  deceive  and  mislead  the  pub- 
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lie;  and  if  so,  it  is  immaterial  that  he  had  no  intention  or  thought  of 
fraud,  so  far  as  the  law  of  the  case  is  concerned.     Pralta  Appeal,  676. 

6.  Mere  Name  of  Person  or  Place  cannot,  as  General  Rule,  be  Appro- 

priated as  a  trade-mark,  nor  can  any  werd,  which  is  generally  used  to 
designate  the  name  or  quality  of  an  ajticle,  be  so  appropriated.     Id. 

7.  Use  of  Defendant's  Name  on  Spurious  Trade-mark  is  No  Defense  to 

a  bill  for  an  injunction  to  restrain  the  piracy.     Id. 

8.  One  Who  Adopts  Device  or  Symbol  to  Mark  his  Goods  Acquires  a 

property  in  such  device  or  symbol  of  which  he  cannot  be  deprived  hj 
any  other  person  whatever.     Id. 

9.  Business  and  its  Accompanying  Trade-mark  may  Pass  from  Parent  to 

HIS  Children  without  administration;  and  the  business  may  be  divided 
among  the  children,  and  each  will  have  the  right  to  the  trade-mark  to 
the  exclusion  of  all  the  world  except  his  co-heirs.      Id. 

10.  Trade-mark,  Injunction  to  Restrain  Infringement  of.  —  The  plain- 
tiffs  were  engaged  in  the  dairy  business,  and  made  butter  of  superior 
quality  and  established  reputation.  At  rare  intervals  they  purchased 
milk  and  cream  from  others  to  enable  them  to  supply  their  customers 
with  butter,  and  in  some  instances  purchased  small  amounts  of  butter 
for  the  same  purpose.  Held,  that  this  fact  was  not  such  a  fraud  upon 
the  public  as  would  lead  a  court  of  equity  to  refuse  an  injunction  re- 
straining an  infringement  of  the  plaintiffs'  trade-mark.     Id. 

TRESPASS. 
Tbbspass. — Refusal  to  Remove  Stone  from  Plaintiff's  Land,  by  ona 
whose  license  to  keep  them  there  has  terminated,  is  a  continuing  tres- 
pass, for  which  an  action  at  law  can  be  maintained;  but  the  remedy  at 
law  is  iiukdequate,  and  is  not  exclusive.     Whedock  v.  NoorMn^  405. 
See  Equity,  10,  11;  Receivers,  5, 

TRUSTS  AND  TRUSTEES. 
1.  OwNKB  OF  Personal  Property  may  Impress  upon  It  Valid  Present 
Trust,  either  by  a  declaration  that  he  holds  the  property  in  trust,  or  by 
a  transfer  of  the  legal  title  to  a  third  party  upon  certain  specified  trusts. 
Dickeraona  Appeal,  547. 

3.  Transfer  of  Subject-matter  of  Trust  is  not  Necessary,  if  the  owner 

thereof  makes  himself  trustee;  but  if  he  selects  a  third  party,  the  sub- 
ject of  the  trust  must  be  transferred  to  him  in  such  mode  as  will  bo 
effectual  to  pass  the  legal  title.  Id. 
8.  Trust  in  Personal  Property  is  Valid  against  Everybody  except 
Creditors,  where  the  facts  show  an  executed  intention  or  purpose, 
coupled  with  an  express  trust  in  the  donor,  for  the  benefit  of  the  objects 
of  his  bounty,  unrevoked  by  him  at  the  time  of  his  death.     Id. 

4.  Reserved  Right  of  Revocation  is  not  Inconsistent  with  Creation  ow 

Valid  Trust.  If  the  right  is  not  exercised  during  the  lifetime  of  tho 
donor,  and  according  to  the  terms  in  which  it  is  reserved,  the  validity  of 
the  trust  remains  unaffected,  as  though  there  never  had  been  a  reserved 
right  of  revocation.  Id. 
fi.  Absolute  and  Unconditional  Trusts  Created  by  Father  in  Favor  or 
Children,  Designating  Himself  Trustee,  cannot  be  Revoked  by 
the  donor  undertaking  to  annex  thereto  special  terms  and  qualificatiooB 
not  expressed  in  the  original  declarations  of  trust.     Id. 
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6.  To  Create  Valid  Trust,  Defined  Beneficiary  is  essential,  except  in 

the  cases  of  certain  "  charitable  "  trusts.     Holland  v.  Alcock,  420. 

7.  Validity  or  Invalidity  op  Trust  cannot  be  dependent  on  the  will  of 

the  trustee.     Id, 

8.  There  can  be  No  Valid  Trust  unless  it  is  capable  of  being  enforced  even 

again.st  the  wish  of  the  trustee.  A  mere  honorary  obligation  which  the 
trustee  may  perform  or  not  at  his  will  does  not  create  a  trust,  and  the 
legal  representatives  of  the  donor  may  compel  the  surrender  of  the  prop- 
erty sought  to  be  charged  with  such  trust.     Id. 

9.  Distinguishing  Featxhies  op  Charitable  Trusts  were,  as  they  were  ad- 

ministered in  England,  that  they  might  be  established  through  trustees, 
who  might  consist  either  of  individuals  or  corporations,  and  in  case  of 
individual  trustees,  they  might  hold  an  indefinite  succession,  and  be 
self-perpetuating,  and  the  funds  might  be  devoted  in  perpetuity  to  the 
charitable  purposes  indicated  by  the  donor,  while  private  trusts  were 
not  permitted  to  continue  longer  than  a  life  or  lives  in  being,  and  twenty- 
one  years  and  a  fraction  afterwards.  The  persons  to  be  benefited  might 
consist  of  a  class  the  individual  members  of  which  were  uncertain,  and 
the  scheme  of  charity  might  be  wanting  in  sufficient  definiteness  or  detail* 
to  admit  of  its  practical  administration.     Id. 

10.  Cy-pres,  Doctrine  op.  — If  a  charitable  trust  were  not  sufficiently  defi- 
nite to  admit  of  its  practical  administration,  courts  of  equity  would  order 
a  reference  to  a  master  in  chancery  to  devise  a  scheme  for  its  administra- 
tion which  should  as  nearly  as  possible  conform  to  the  intentions  of  its 
founder.     Id. 

11.  Charitable  Trusts  were  m  England  Matters  op  Public  Concern, 
enforceable  at  the  instance  of  the  attorney-general;  and  in  some  casea 
they  were  enforced  without  his  intervention,  at  the  instance  of  a  town  or 
parish,  or  of  its  inhabitants,  or  of  an  individual  of  the  class  intended  to 
be  benefited.     Id. 

12.  Charitable  Uses,  English  Statutes  concerning,  mentioned  and  con- 
sidered.    Id. 

13.  Uses  are  not  Prohibited  as  Superstitious  by  Laws  op  New  York, 
when  they  are  for  the  observance  of  any  ceremonial,  the  efficiency  of 
which  is  recognized  by  the  church  of  which  the  donor  is  a  member.  All 
religious  beliefs  are  recognized  and  tolerated  by  the  constitution  of  th« 
state  and  of  the  United  States,  and  no  religious  observance  can  be  con- 
demned, as  a  matter  of  law,  as  superstitious.     Id. 

14.  Doctrine  op  Cy-pres  and  English  Law  of  charitable  uses  do  not  pre- 
vail in  New  York.  The  laws  of  that  state  governing  such  uses  must  b« 
sought  in  its  statutes  and  in  its  corporation  laws,  general  and  speciaL 
Bequest  to  executors  of  personalty  "to  be  by  them  applied  for  the  pur- 
pose of  having  prayers  offered  in  a  Roman  Catholic  church,  to  be  by 
them  selected,  for  the  repose  of  the  testator's  soul  and  the  souls  of  his 
family,  and  also  for  the  souls  of  all  other  persons  who  may  be  in  purga- 
tory," is  void  in  New  York  for  want  of  a  definite  beneficiary.     Id. 

See  Statute  of  Limitations,  5,  6. 

UNDUE  INFLUENCK 
See  Fraud,  4-7. 

USES. 
See  Trusts. 
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USURY. 
UsuKT  Law  cannot  Affect  Pre-existing  Indebtedness.   StnntT.  Carrt  44. 

VENDOR  AND  VENDEE. 

1.  Where  Vendor  Conveys  Same  Land  to  Two  Successive  Grantees,  in 

an  action  by  the  second  grantee  for  a  breach  of  covenant  of  warranty 
the  vendor  will  be  estopped  to  deny  that  the  first  grantee  obtained  the 
title.     Hodges  v.  Latham,  333. 

2.  Purchaser  of  Land  need  not  Show  Actual  Eviction  by  Legal  Pro* 

cess  to  enable  him  to  recover  for  a  breach  of  covenant  of  warranty.  If 
it  appears  that  he  yielded  possession  to  the  rightful  owner,  or  that  the 
premises,  being  vacant,  the  rightful  owner  took  possession,  it  is  such  an 
eviction  as  will  entitle  him  to  recover.  Id. 
8.  Equities  of  Vendee  Who  Pays  Money  on  Contract  of  Sale  are  as 
Strong  as  Those  of  Vendor  who  does  not  receive  full  payment  for  the 
land  he  sells.    StuUa  v.  Brown,  190. 

See  Insurance,  8;  Specific  Performance,  6. 

VERDICT. 
See  Damages;  Jury  and  Jurors. 

WATERS. 

1.  Watercourse. — Water  Flowing  in  No  Defined  Channel,  and  the 

coarse  of  which  can  be  traced  only  by  the  deeper  green  of  the  grasa 
which  it  moistens,  does  not  constitute  a  watercourse.  Bloodgood  v. 
Ayers,  443. 

2.  Spring  whose  Waters  Flow  Underground,  Concealed,  and  the  place 

of  whose  flow  is  a  matter  of  uncertainty,  belongs  to  the  land-owner, 
and  the  rules  to  watercourses  and  their  diversion  do  not  apply.     Id. 

8.  Percolating  Waters,  unless  Flowing  in  Natural  Channels  and  be- 
tween defined  banks,  may  be  lawfully  intercepted  by  him  through  whoso 
land  they  flow.     Id. 

4.  Repeal  of  Act  of  Congress  Declaring  River  Public  Highway  does 
not  extend  the  boundaries  of  the  land  of  the  riparian  owners,  nor  invest 
them  with  title  to  the  middle  of  the  stream.  Steele  v.  Sanchez,  233. 

6.  Title  of  Riparian  Owner  on  Navigable  Stream  is  Bounded  by  Ordi- 
nary High-water  Mark,  and  if  the  line  of  ordinary  high-water  mark 
changes,  the  line  of  his  land  changes  with  it.     Id. 

6.  Rights  of  Riparian  Owner  on  Navigable  Stream  in  Land  between 

High  and  Low  Water  Mark  are  peculiar  to  himself,  and  cannot  be 
sold  or  transferred  by  him  independently  of  a  conveyance  of  the  land  to 
which  they  are  appurtenant.  He  cannot  confer  upon  another  the  right 
to  quarry  stone  in  the  bed  of  the  river,  although  the  stone  was,  at  the 
time  when  the  government  of  the  United  States  disposed  of  the  land, 
underneath  his  land,  and  was  only  brought  within  the  high-water  mark 
by  the  subsequent  washing  away  of  the  bank.     Id. 

7.  Reclamation  District  Organized  and  Existing  under  the  laws  of  Cali- 

fornia for  the  purpose  of  reclaiming  swamp  and  overflowed  lands  has  the 
right  to  maintain  a  levee  along  the  banks  of  a  navigable  river  to  protect 
such  lands  from  overflow,  and  is  not  liable  in  damages  to  one  who  owns 
land  on  the  opposite  side  of  the  river  two  miles  away,  which  land  is 
overflowed  in  time  of  high  watc»"  by  reason  of  the  erection  of  such  levee; 
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and  when  sucli  overflow  occurs  seven  years  after  the  erection  of  the 
levee,  the  damage  is  too  indirect,  remote,  and  consequential  in  point  of 
time  and  distance  to  constitute  a  "taking"  of  the  property  for  puhlio 
use,  so  as  to  entitle  the  owner  to  compensation,  within  the  meaning  of 
the  constitution.     Lamb  v.  Reclamation  District  No.  108,  775. 

8.  Reclamation  District  Formed  and  Existing  under  the  laws  of  Califor- 

nia for  the  purpose  of  reclaiming  swamp  and  overflowed  lands  has  tho 
right  to  maintain  a  levee  along  a  navigable  river,  and  in  so  doing  to  dam 
the  mouth  of  a  slough  which  in  time  of  flood  acts  as  an  escape  for  part 
of  the  waters  of  such  river  upon  adjoining  lands,  but  which  carries  no 
water  except  in  time  of  flood,  and  the  district  does  not  thereby  render 
itself  liable  in  damages  for  the  overflow  of  lands  caused  thereby,  when 
snch  lands  are  on  the  opposite  side  of  the  river,  and  two  miles  below  th* 
month  of  such  slough.     Id. 

9.  Slouqh  Which  Originally  Cabbies  No  Water  of  its  own,  but  simply 

acts  as  a  conduit  by  which  occasionally  some  of  the  flood  water  of  a 
navigable  river  escapes  into  the  lower  lands  adjoining,  does  not  come 
within  the  legal  definition  of  a  "watercourse,"  so  as  to  apply  the  doo> 
trine  that  one  land-owner  on  a  watercourse  cannot  dam  it  so  as  to  flood 
the  land  of  the  owner  below.    Id. 

WAYS. 

1.  Oates  mat  be  Lawfully  Maintained  across  Bioht  or  Way  by  the 

party  who  granted  such  right,  when  the  grant  declares  that  the  property 
granted  is  a  "  mere  easement  of  travel  and  private  road  privilege,  but 
no  other  or  greater  or  further  estate  whatever,  or  title  or  interest  of  any 
kind  whatever."     Whdley  v.  Jarrett,  764. 

2.  Grant  of  Right  of  Wat  across  Grantor's  Lands  does  not  Imply  that 

it  is  to  be  open  or  free  from  gates  or  bars.     Id. 

WILLS. 
1.  Will  —  Precatory  Paper  Accompantinq  Bequest  of  Trunk  and  Con- 
tents, Effect  of.  —  A  married  woman  died,  leaving  a  will,  and  ia 
a  codicil  thereto  bequeathed  her  trunk  and  its  contents  to  her  sister. 
The  trunk  was  opened  after  the  death  of  the  testatrix,  and  was  found  to 
contain,  among  other  things,  a  savings  bank  book,  with  a  credit  of  $7G5, 
and  a  large  envelope  addressed  to  the  sister,  inclosing  $1,800  in  money, 
and  a  l€tter  in  the  handwriting  of  the  testatrix,  also  addressed  to  the 
sister,  and  written  subsequently  to  the  will.  A  part  of  the  letter  was  in 
these  words:  "Now,  as  to  what  I  want  done  with  the  money,  for  God's 
sake  do  the  following:  In  case  my  child  lives,  save  the  principal  for  it, 
and  use  the  interest  as  you  please;  see  that  the  child  gets  a  proper  edu- 
cation, and  do  not  let  it  want  for  anything  you  can  give  it.  In  case  it 
dies,  you  will  have  the  money,  and  no  one  will  know  anything  about  it." 
The  child  died  in  a  few  months  after  the  death  of  the  testatrix.  Held, 
—  1.  That  the  letter  not  being  attested,  as  required  by  statute,  nor  re- 
ferred to  in  the  original  will,  it  could  not  be  treated  as  a  part  of  the  will 
itself,  nor  as  a  codicil  thereto,  and  the  eighteen  hundred  dollars  in  money 
passed  to  the  sister,  but  that  the  money  represented  by  the  savings 
bank  book  passed  to  the  surviving  husband  of  the  testatrix;  2.  That  the 
alleged  fraud  of  the  testatrix  on  her  husband,  in  concealing  from  him  the 
ownership  of  the  money,  would  not  affect  the  rights  of  the  sister,  as  she 
was  ignorant  of  it.     Magoohan'a  Appeal,  660. 
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2.  Testamentary  Paper,  by  its  Terms  to  Take  Effect  only  on  Happew- 
Tsa  OF  Certain  Contingency,  cannot  be  Admitted  to  Probate  as  a 
will  if  the  contingency  does  not  happen.     Morrow's  Appeal,  616. 

lb  Testamentary  Paper,  when  Ineffectual  as  Will.  —  One  who  was 
about  to  leave  home  for  a  neighboring  town  wrote  and  signed  a  paper, 
commencing:  "I  am  going  to  town  with  ray  drill  and  i  aint  feeling  good 
and  in  case  if  i  shouldend  get  back  do  as  i  say  on  this  paper, "  etc.  He 
went  to  tovm,  where  he  became  ill,  but  was  taken  home,  and  died  soon 
afterwards.  Held,  that  said  paper  could  not  be  admitted  to  probate  as 
the  will  of  the  decedent.     Id. 

4.  In  Rhode  Island,  Witnesses  to  Will  must  Subscribe  their  Names 
Df  Presence  of  the  testator,  and  the  acknowledgment  in  his  presence 
of  their  signatures,  affixed  without  his  presence,  is  not  sufficient.  Tovm 
qf  Pawtucket  v.  Ballou,  868. 

ft.  Person  of  Sound  Mind,  even  in  Extremis,  may  make  a  partial  will  or 
gift;  and  the  fact  that  he  attempts  at  the  same  time,  and  as  part  of  -the 
same  transaction,  to  dispose  of  the  whole  of  his  property,  but  for  some 
cause  the  disposition  is  ineffectual  as  to  part  of  it,  will  not  prevent  its 
being  effectual  as  to  the  other  part.     Henschd  v.  Maurer,  757. 

6.  Burden  of  Case  Rests  upon  Contestant  of  Will  to  the  conclusion  of 

the  trial,  upon  an  issue  devisavit  vel  nan,  and  his  counsel  has  the  r:ght  to 
close  the  argument  to  the  jury.     Blume  v.  Hartrnan,  525. 

7.  Burden  op  Proof  Rests  upon  Stranger  Who  Writes  Will,  by  the  termi 

of  which  he  is  the  principal  beneficiary,  of  showing  that  the  testatrix 
was  acquainted  with  its  contents,  and  had  an  intelligent  consciousness  of 
the  proportion  of  the  estate  to  be  taken  by  him;  but  the  burden  of  proof 
in  this  respect  rests  upon  the  contestant,  where  the  will  is  written  by 
the  son  of  the  testatrix,  who  is  the  principal  beneficiary.     Id. 

8.  Burden  of  Proof  Rests  upon  Contestant  of  Will  of  showing  that  the 

testatrix  was  not  acquainted  with  its  contents,  and  had  not  an  intelli- 
gent consciousness  of  the  proportion  of  the  estate  to  be  taken  by  the 
beneficiary,  where  the  will  is  written  by  the  son  of  the  teatator,  who  is,' 
by  its  terms,  the  principal  beneficiary;  but  the  burden  of  proof  is  upon 
the  son  if  the  will  was  not  read  by  the  testatrix,  nor  read  or  explained 
to  her  before  its  execution,  nor  read  by  her  afterwaids  before  her 
death.    Id. 

9.  Questions  whether  Fraud  and  Undue  Influence  were  Used  by  Pro- 

ponent IN  Procuring  Will,  and  whether  the  will  was  executed  by  the 
testatrix  without  a  knowledge  of  its  contents,  are  properly  submitted  to 
the  jury,  where  the  will  was  written  by  a  son  of  the  testatrix,  who  was 
inequitably  preferred  over  the  other  children,  and  there  is  evidence  to 
show  that  the  testatrix  had  repeatedly  declared  her  intention  to  divide 
her  property  equally  among  her  children,  that  she  was  in  a  state  of  ex- 
cessive physical  feebleness  and  exhaustion  when  she  signed  the  will,  and 
that  she  was  not  acquainted  with  its  contents.    Id. 

10.  Supreme  Court  may,  on  Appeal  from  Probate  Court  of  Town,  Al- 
lowing OR  Refusing  Probate  of  a  will,  try  and  determine  the  question 
whether  the  testator  was,  at  the  time  of  his  death,  a  resident  of  that 
town,  so  as  to  give  the  court  appealed  from  jurisdiction,  and  its  deter- 
mination that  the  testator  was  a  resident  of  the  town,  and  its  decree  on 
the  merits  affirming  the  decree  of  the  lower  court,  are  conclusive  on  the 
parties  to  the  proceeding  in  all  the  courts  of  the  state.  Thornton  v. 
Baker,  925. 
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11.  Whkee  Person  Presents  Will  to  Probate  Court  or  Tovm,  Which 
Refuses  to  Admit  It  to  Probate,  and  the  supreme  court  on  appeal 
affirms  the  decree  of  the  probate  court  on  the  merits,  the  petitioner  is 
concluded  by  the  decree  of  the  supreme  court,  although  it  be  not  for- 
mally adjudged  therein  that  the  testator  was  resident  in  that  town  at 
the  time  of  his  death,  and  cannot  offer  the  same  will  for  probate  to  the 
probate  court  of  another  town.     Id. 

12.  Husband  Who  Succeeds  to  Wife's  Real  Estate  under  her  will  takes 
title  thereto  subject  to  its  obligation  to  be  applied  to  the  payment  of  her 
debts.     Smith  v.  Seaton,  668. 

13.  Devisee's  Title,  Interest  Acquired  by  Purchaser  of. — A  devisee's 
title  to  land  under  the  will  of  his  wife  was  sold  at  sheriff's  sale,  under  an 
execution  for  his  individual  debt.  Subsequently,  the  land  was  sold  undex 
process  from  the  orphans'  court  to  enforce  payment  of  a  debt  of  h^s  wife. 
The  devisee,  as  executor  of  his  wife's  estate,  had  full  notice  of  the  pro- 
ceeding in  the  orphans'  court,  and  the  purchaser  of  the  devisee's  title  at 
the  sheriff 's  sale  was  fully  notified  of  such  proceeding  at  the  time  of  his 
purchase.  Held,  that  such  purchaser  took  only  the  interest  of  the  devi- 
see, namely,  the  interest  in  the  surplus  after  payment  of  his  wife's  debt, 
and  that  the  purchaser  under  process  from  the  orphans'  court  acquired 
true  title  to  the  land.     Id. 

14.  Bulb  of  Ademption  is  not  Applicable  to  Devises  of  real  estate. 
Bumham  v.  Comfort,  462. 

16.  Ademphon  is  Extinction  or  Satisfaction  of  Legacy  by  some  act  of 
the  testator,  which  indicates  either  a  revocation,  or  an  intention  to  re- 
voke the  bequest.     Id. 

16.  Before  Declarino  that  Ademption  has  Tab:en  Place,  the  mind  of 
the  court  should  be  wholly  satisfied  as  to  the  meaning  of  the  testator's 
act.     Id. 

17.  Revocation  of  Specific  Devise  of  Real  Property  may  Arise  only  from 
the  alteration  or  alienation  of  testator's  estate  during  his  lifetime,  or  by 
some  writing  executed  with  all  the  formalities  required  for  a  valid  wilL 
Hence  a  devisee  of  real  estate  is  entitled  thereto,  notwithstanding  she 
received  from  the  testator  in  his  lifetime  a  sum  of  money,  and  executed 
s  receipt  therefor,  which  stated  that  it  was  received  as  her  part  of  the 
testator's  estate  "up  to  this  time,  and  all  such  other  property  as  he  may 
accumulate  up  to  his  decease. "    Id. 

See  Estates  of  Decedents;  Executors  and  Administrators. 

WITNESSES. 

1.  Credibility  of  Witness  is  to  be  Determined  by  Jury.     State  v. 

Hoxaie,  838. 

2.  Party  Allowing  Witness  to  Testify  without  being  sworn  thereby 

waives  any  objection  to  it  on  that  account.     Trammell  v.  Mount,  479. 

3.  People  are  Bound  by  Answer  Given  on  Cross-examination  of  the  de- 

fendant in  respect  to  collateral  matters.  They  cannot  ask  him  aboat 
such  matters  for  the  purpose  of  impeaching  or  contradicting  him  in  re- 
gard thereto.     People  v.  Oreenwall,  415. 
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